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ThE EuRopEan union's ExTERnaL RELaTions a yEaR 
afTER Lisbon – inTRoDuCTion

Panos Koutrakos* 

During the Russia-Georgia crisis in 2008, President Sarkozy of france, then 
holder of the rotating EU Presidency, argued that, had the Lisbon Treaty entered 
into force, the Union would have had the appropriate institutions to deal with 
international crises.1 This statement illustrates the high expectations which the 
Lisbon Treaty, raised about the Union’s international posture.  

These expectations may appear justified in the light of the central position 
which the Union’s external relations occupied right from the start of the political 
and legal process which led to the drafting and ratification of the Treaty Estab-
lishing a Constitution for Europe, and, later, the Lisbon Treaty. The Laeken 
Declaration on the future of the European Union, which initiated the process 
of reform of the Union’s Treaties in December 2001, referred prominently to 
‘Europe’s new role in a globalised world’ and raised the bar quite high: ‘Does 
Europe not, now that is finally unified, have a leading role to play in a new world 
order, that of a power able both to play a stabilising role worldwide and to point 
the way ahead for many countries and peoples?’.2 The role it envisaged was 
directly linked to ‘its responsibilities in the governance of globalisation’ which 
‘Europe needs to shoulder’.3  

The Lisbon Treaty maintained this focus, and was widely viewed as enabling 
the Union to carry out a more effective and coherent foreign policy. Indeed, the 
coherence of the EU’s international action as a normative and political impera-
tive has been central to any assessment of the EU’s international affairs. This 
was acknowledged in the mandate of the 2007 Intergovernmental Conference 
which mentions it in its very first paragraph.4 Similarly, the 2008 Report on the 
Implementation of the European Security Strategy states that ‘[t]he provisions 
of the Lisbon Treaty provide a framework to achieve [the coherence of the EU’s 
action through better institutional co-ordination and more strategic decision-
making].’5 This focus on the coherence of the EU’s external action becomes 
all the more pronounced in the light of the considerable energy which the Union’s 
institutions have spent in order to address this issue in specific areas such as 

* Professor of European Union Law and Jean Monnet Professor of European Law, University 
of Bristol.

1 ‘La Russie doit se retirer sans délai de Géorgie’, Le Figaro, 18 August 2008. 
2 European Council, Laeken Declaration on the future of the European Union, 14-15 Decem-

ber 2001, at 2.
3 Ibid. 
4 See IGC 2007 Mandate, Council SG/11218/07, POLGEN74, para.1. 
5 Report on the Implementation of the European Security Strategy: Providing Security in a 

Changing World, Brussels, S407/08, 11 December 2008, at 9.
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development6 and humanitarian aid,7 but also more generally in the context of 
the European Security Strategy which made it one of the main priorities for the 
Union’s international role,8 and the 2008 Report on the Implementation of the 
European Security Strategy reaffirmed it.9 Against this background, it is hardly 
surprising that the main changes introduced by the Lisbon Treaty in the area 
of external relations aim at enhancing the coherence of the Union’s external 
action. 

Against this background of high expectations and even higher ambition, it is 
appropriate to pause and examine the first year of the application of the Lisbon 
Treaty provisions. has the revamped institutional framework enhanced the 
coherence and the effectiveness of the Union’s external action? has the visibil-
ity of the Union’s role been raised? What has been the impact of the abolition 
of the pillar structure for the conduct of the policies which were governed by 
different sets of rules under the pre-Lisbon constitutional configuration? And to 
what extent has the interaction between the Union’s institutions been facili-
tated by the new arrangements? Even if it is still too early to assess the impact 
of some of the changes, for instance the European External Action Service, 
the story of its genesis is instructive and the different dynamics which have 
underpinned its establishment worth-examining.

Based on papers given at a workshop organised by the University of Bristol 
in february 2011 under the aegis of the Jean Monnet Chair and with funding 
by the European Commission, this collection does not purport to provide an 
exhaustive analysis of the changes introduced at Lisbon in the area of external 
relations. Instead, its aim is threefold. first, it sheds light on the practice of the 
Union institutions and the various actors in the first year of the application of 
the Lisbon Treaty, hence providing a first overview of the legal and policy chal-
lenges raised by the implementation of the Union’s new constitutional arrange-
ments. Second, it gauges the implications of the Lisbon reforms in both legal 
and policy terms for the Union institutions, the Member States as well as third 

6 See Joint statement by the Council and the representatives of the governments of the 
Member States meeting within the Council, the European Parliament and the Commission on 
European Union Development Policy: ‘The European Consensus’, The European Consensus on 
Development, OJ 2006 C 46/1. Also, the European Council Resolution on Coherence between 
the Community development cooperation and its other policies (Annex to Development Council 
meeting of June 5, 1997), and the subsequent documents by the Parliament (Resolution on the 
coherence of the various policies with development policy, B5-0117/2000, OJ 2000 C 339/208), 
and the Commission (Communication from the Commission to the Council, the European Parlia-
ment and the European Economic and Social Committee, Policy Coherence for Development, 
Accelerating progress towards attaining the Millennium Development Goals, SEC(2005) 455, 
COM (2005) 134 final, 12.4.2005. furthermore, and following a request by the Council (on 19 
November 2002), the Commission refers specifically to progress in terms of coherence in its an-
nual report on development policy).

7 See Joint Statement by the Council and the Representatives of the Governments of the 
Member States meeting within the Council, the European Parliament and the European Commis-
sion, The European Consensus on humanitarian Aid, OJ 2008 C 25/1.

8 A Secure Europe in a Better World, European Security Strategy, 12 December 2003, at 13.
9 ‘We must strengthen our own coherence, through better institutional co-ordination and more 

strategic decision-making’, at 9.
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parties. Third, it brings together different communities: legal scholars, legal 
advisers of the Union’s institutions, legal advisers of Member States, and po-
litical scientists. Therefore, it approaches the Lisbon provisions on external 
relations from different perspectives, and addresses the different interests which 
have underpinned their application in the last year. 

The first set of papers focuses on the impact of the Lisbon amendments on the 
Union’s institutions. It starts off with a paper by Ricardo Gosalbo Bono which 
provides an overview of the Lisbon amendments, and points out the scope for 
the Member States and the Union’s institutions to ensure their successful ap-
plication. Esa Paasivirta sets out the ways in which the external representation 
of the Union has been affected, and navigates the often rocky waters where 
the interests of the Member States and the Union may clash. he also explores 
the ways in which the coexistence of the Member States and the Union may 
be managed, not least in the context of mixed agreements, in the light of the 
Lisbon amendments. Ricardo Passos focuses on the considerably stronger 
position which the Lisbon Treaty accords the European Parliament in the area 
of external relations, and explains how it has become an active participant in 
their conduct. he explores the mechanisms of cooperation between the Parlia-
ment and the other institutions, and makes suggestions about their improve-
ment. 

The paper in Part II seeks to provide the national perspective on the implication 
of the Lisbon changes. Ivan Smyth explores the implications of the Lisbon 
amendments for the management of the Union’s external competences, the 
negotiation and conclusion of international agreements, and the external rep-
resentation of the Union. 

The third set of papers deals with substantive policies and new actors. Simon 
Duke tells the story of the establishment of the European External Action Ser-
vice, identifies problems and makes concrete suggestions about its functioning 
and management which would enable it to make a positive contribution to the 
coherence of the Union’s external action. frank hoffmeister explores the con-
siderable impact of the new Treaty on the Union’s trade policy and examines 
recent examples where this has brought about specific changes. he focuses 
on specific examples of the application of Article 207 TfEU in the first year of 
the application of the Lisbon Treaty, and sets out what he describes as the 
modernisation, politicisation, and democratisation of the Union’s external trade 
policy. Geert De Baere tackles environmental policy as a case study of how 
the Union coexists with the Member States in the area of external relations, 
and focuses on the negotiations on a legally binding instrument on mercury 
within the framework of the United Nations Environment Programme. finally, 
Steven Blockmans explores the implications of the Lisbon amendments for the 
Union’s relations with its neighbours in the light of the political events of the 
last few months in the Union’s periphery, and reflects on the interpretation of 
the ‘special relationship’ which is set out in the new provision of Article 8 TEU.  
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The starting point for all these contributions is that the conduct of the Union’s 
external relations in general, and the application of the Lisbon amendments in 
particular, is a process in a state of constant flux. This collection provides a first 
attempt to reflect on the state of this process.
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ThE oRGanizaTion of ThE ExTERnaL RELaTions of ThE  
EuRopEan union in ThE TREaTy of Lisbon

Ricardo Gosalbo Bono*

The Treaty of Lisbon has introduced major changes in the organisation of the 
external relations of the Union. The following lines assess those changes as 
well as how the changes have been implemented so far.

1. ThE NEW UNION AS A SUBJECT Of INTERNATIONAL LAW

Pursuant to Article 1(3) of the (post-Lisbon) Treaty on European Union (TEU) 
“The Union shall replace and succeed the European Community”. By virtue of 
this provision the Union has indeed experienced a merger with the European 
Community both for internal purposes and for the purpose of international law.1 
The new entity that has emerged is a continuation of the old in a different form. 
In particular, the legal effects of the acts and international agreements of the 
institutions, bodies, offices and agencies of the Union prior to the entry into 
force of the Treaty of Lisbon are “preserved” (Article 9 of the Protocol 36 on 
the Transitional Provisions annexed to The Treaty of Lisbon). Therefore, in 
accordance with international law, the succession that has taken place has had 
the effect of the replacement of the former European Community and the con-
tinuation of the Union by the new Union in the responsibility for international 
relations.2 In order to make the succession effective, the Union sent a series 
of notes verbales to third countries and international organisations communi-
cating to them that, as from the date of the entry into force of the Treaty of 
Lisbon, the European Union exercises all rights and assumes all obligations of 
the European Community whilst continuing to exercise the existing rights and 
assume the obligations of the European Union (e.g. membership/other par-
ticipating status). In addition, as from that date, all agreements between third 
countries and international organisations and the European Community/Euro-
pean Union, and all commitments made by the European Community/Euro-
pean Union to third countries and international organisations and made by third 

* Director in the Legal Service of the Council of the European Union. Professor of Law, PILC, 
Vrije Universiteit Brussel, Ph. D. (Cantab.), Doctor of Laws (Spain). The opinions expressed and 
the approach taken in this paper are personal to the author and do not in no way reflect the views 
of or engage the Legal Service of the Council or the Council itself.

1 The European Union has not replaced or succeeded to the European Atomic Energy Com-
munity, which continues to be governed by the EURATOM Treaty as it results from the amend-
ments introduced by the Treaty of Lisbon (Protocol No. 2), which entered into force on 1 Decem-
ber 2009.

2 E.g. Articles 2(1) (b) of the 1978 and 1983 of the Vienna Conventions on Succession of 
States in respect of Treaties, State Property, Archives and Debts.



14

CLEER WORKING PAPERS 2011/3 Gosalbo Bono

countries and international organisation to the European Community/Euro-
pean Union, are assumed by the European Union. As from that date, the 
Delegation of the Commission of the European Communities accredited (to the 
Government of, or the appropriate international organisation) becomes the 
“Delegation of the European Union”.3

The new Union is founded on the new TEU and on the Treaty on the func-
tioning of the European Union (TfEU). Both treaties “have the same legal 
value” (Article 1(3) TEU). In those treaties the Union has explicitly been at-
tributed legal personality (Article 47 TEU) within the limits of the competences 
conferred to it by the Treaties (principle of conferral, Article 5(1) TEU). Therefore, 
within those limits, although not a state, the European Union is a subject of 
international law and may act in international fora, conclude international agree-
ments, is legally responsible according to international law, and possesses a 
right of legation (active and passive). In particular, the EU shall “establish all 
appropriate forms of cooperation” with the UN and its specialised agencies, 
the Council of Europe, the OSCE and the OECD, and shall “maintain such 
relations as are appropriate with other international organisations”, these pro-
visions being implemented by the Commission and the high Representative 
(Article 220 TfEU). The former Commission delegations in third countries and 
at international organisations – which have become “Union delegations” and 
“represent the Union” –  are placed “under the authority of the high Represen-
tative” and act “in close cooperation with Member States’ diplomatic and con-
sular missions” (Article 221 TfEU), in particular by “ensuring that decisions 
defining Union positions and actions are complied with and implemented”, by 
“exchanging information and carrying out joint assessments” and by contribut-
ing “to the implementation of the right of citizens of the Union to protection in 
the territory of third countries” (Article 35 TEU and Articles 20 and 23 TfEU).4

2. GENERAL PROVISIONS ON ThE UNION’S ExTERNAL ACTION

The international action of the Union is founded on the values of respect for 
human dignity, freedom, democracy, equality (of the Member States before the 
Treaties and equality between women and men), solidarity, the rule of law and 
respect for fundamental rights resulting from the Charter of fundamental Rights 
of the European Union (which has “the same legal value as the Treaties” (Ar-
ticle 6(1) of the TEU))5, from the European Convention of human Rights (to 
which the Union shall accede)6 and from the constitutional traditions common 

3 See Draft notification to third parties before the entry into force of the Treaty of Lisbon, 
Document of the Council No. 16654/1/09 REV 1 of 27 November 2009.

4 See more extensively below.
5 Charter of fundamental Rights of the European Union of 7 December 2000, OJ 2010, C 

83/389. Poland and the UK have Protocol 30.
6 The Union shall accede to the European Convention for the Protection of human Rights in 

compliance with the conditions laid down in Protocol No. 8 and Declaration 2. See also Article 17 
of Protocol No. 14 to the European Convention on human Rights (Strasbourg, 13 May 2004, 
CETS No. 194, entered into force on 1 June 2010), which inserted a new paragraph in Article 59 
European Convention on human Rights stipulating that ‘[t]he European Union may accede to this 
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to the Member States which “constitute general principles of the Union’s law” 
(Articles 2 and 6 TEU). In its relations with the wider world, the Union’s aim is 
“to promote peace, its values and the well-being of its people” (Article 3(1) 
TEU). It “shall uphold and promote its values and interests and contribute to 
the protection of its citizens. It shall contribute to peace, security, the sustain-
able development of the Earth, solidarity and mutual respect among peoples, 
free and fair trade, eradication of poverty and the protection of human rights, 
as well as to the strict observance and the development of international law, 
including respect for the principles of the UN Charter” (Article 3(5) TEU).

All the Union’s action on the international scene shall respect the principles 
and pursue the objectives of democracy, rule of law, human rights, equality and 
solidarity, UN Charter, international law, promotion of multilateral cooperation 
and good global governance (Article 21 TEU). The strategic interests and ob-
jectives of the Union’s external actions are identified by the European Council 
unanimously on a recommendation from the Council (Article 22 TEU). These 
objectives are pursued “by appropriate means commensurate with the compe-
tences which are conferred upon it by the Treaties” (Article 3(6) TEU).

3. COMPETENCES

3.1. General

As pointed out above, the external action of the Union is governed by the 
“principle of conferral”: the Union acts only to the extent that the TEU has 
specified objectives to be attained in common and only to the extent that the 
Member States have conferred competences on it (Articles 1, 2 and 5 TEU). 
The Union is not authorised “to legislate or act beyond its competences” (Dec-
laration 24 annexed to the Treaty of Lisbon). In particular, while the Union may 
act “if action by the Union should prove necessary, within the framework of the 
policies defined in the Treaties, to attain one of the objectives set out in the 
Treaties, and the Treaties have not provided the necessary powers” pursuant 
to Article 352 TfEU, this cannot serve as a basis for widening the scope of 
Union’s powers and cannot be used as a basis for adoption of provisions 
amounting to an amendment of the Treaties (Declaration 42). In addition, the 
exercise of the Union’s competences is governed by the principle of subsidiar-
ity and proportionality (Article 5 TEU).

The Union possesses several types of external competences:

– Exclusive: customs union; competition rules for the functioning of the inter-
nal market; monetary policy on the euro; conservation of marine biological 

Convention’. The Council of the EU adopted negotiating directives for the EU’s accession to the 
European Convention on human Rights on 4 June 2010 and the negotiations started on 7 July 
2010. See <http://www.coe.int/t/der/brusselsoffice/Articles/RestArticles/Jagland_Reding_07071 
0_en.asp>.
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resources; common commercial  policy7 or “for the conclusion of an inter-
national agreement when its conclusion is provided for in a legislative act 
of the Union or is necessary to enable the Union to exercise its internal 
competence, or in so far as its conclusion may affect common rules or alter 
their scope” (in accordance with the case law of the Court) (Article 3 TfEU).

– Shared competences between the Union and its Member States in the fol-
lowing areas: internal market; social policy; economic, social and territorial 
cohesion; agriculture and fisheries; environment; consumer protection; 
transport; trans-European networks; energy; area of freedom, security and 
justice; common safety concerns in public health; research, technological 
development and space;8 and the areas of development cooperation and 
humanitarian aid.9 The Member States exercise their competence to the 
extent that the Union has not exercised its competence; the Member States 
shall again exercise their competence to the extent that the Union has de-
cided to cease exercising its competence.

– Coordination of the economic, employment and social policies of the Mem-
ber States (Article 5 TfEU).

– Actions to support, coordinate or supplement the actions of the Member 
States on human health; industry; culture; tourism; education, vocational 
training, youth and sport, civil protection; and administrative cooperation 
(Article 6 TfEU).

– Specific provisions on the Common foreign and Security Policy (Title V, 
Chapter 2 of the TEU).

The Treaty of Lisbon has introduced important amendments to the following 
areas of competence: the Common Commercial Policy (section 3.2); develop-
ment cooperation policy (section 3.3); economic, financial and technical as-
sistance & humanitarian aid (section 3.4); and restrictive measures (section 
3.5).

3.2. Common commercial policy

The Treaty of Lisbon has introduced important amendments to the EU compe-
tences relating to the EU external commercial policy.10 Pursuant to Article 207(1) 
TfEU, the EU common commercial policy, in which the Union has an exclusive 
competence (Article 3(1)(e) TfEU), now comprises “changes in tariff rates, the 
conclusion of tariff and trade agreements relating to trade in goods and ser-

7 Pursuant to Article 207(6) TfEU “The exercise of the competences conferred by this Article 
in the field of the common commercial policy shall not affect the delimitation of competences be-
tween the Union and the Member States, and shall not lead to harmonisation of legislative or 
regulatory provisions of the Member States in so far as the Treaties exclude such harmonisation.”

8 Pursuant to Article 4(3) TfEU “the exercise of that competence shall not result in the Mem-
ber States being prevented from exercising theirs.”

9 Pursuant to Article 4(4) TfEU “the exercise of that competence shall not result in Member 
States being prevented from exercising theirs.”

10 See the analysis in this volume in hoffmeister, ‘The European Union’s common commercial 
policy a year after Lisbon – Sea change or business as usual?’.
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vices, and the commercial aspects of intellectual property, foreign direct invest-
ments, the achievement of uniformity in measures of liberalisation, export 
policy and measures to protect trade such as those to be taken in the event of 
dumping or subsidies”. The measures “defining the framework for implementa-
tion” of the common commercial policy are to be adopted by means of regula-
tions in accordance with the ordinary legislative procedure (co-decision) by the 
European Parliament and the Council. It is to be noted that the Treaty of Lisbon 
has introduced many and important substantive amendments to the former 
Article 133 TEC:

(i) first, “Trade in services” and “commercial aspects of intellectual property” 
become areas of exclusive competence. This will include in principle all 
matters covered by the GATS and the TRIPS agreements within the con-
text of WTO;

(ii) Second, “foreign direct investment”, which was not covered by the former 
133 TEC becomes an area of exclusive competence. It would appear that 
the notion of “foreign direct investment” excludes portfolio investments and 
perhaps post-establishment investment protection.

(iii) Third, the scope of the exercise of the competences under Article 207 is 
limited by the provision of Article 207(6) in two ways:
(a) On the one hand, the first part of the sentence comprising Article 207(6) 

states that “the exercise of the competences conferred by this Article 
in the field of the common commercial policy shall not affect the de-
limitation of competences between the Union and the Member States”. 
This provision does not address the question of the existence of 
competence under the common commercial policy. It does not there-
fore limit the competence of the Union under the common commercial 
policy. Rather it focuses on the consequences of the exercise of that 
competence, stating that it shall not affect the division of compe-
tences between the Union and the Member States: the existence of 
a broad external competence does not affect limitations on the inter-
nal competences of the Union. Therefore the added value of this 
provision is to specify that the conclusion by the Union of a trade 
agreement containing commitments which the Union could not have 
adopted internally does not create new internal competences for the 
Union beyond those which are provided for in other parts of the 
Treaty (e.g. the limitations to market access for mode 3 hospital ser-
vices and limitations to mode 3 and 4 services referring to economic 
needs, nationality or citizenship requirements). In other words, the 
internal powers of the Union are limited to those specifically provided 
for by the Treaties.11 

11 An alternative interpretation of the first part of Article 207(6) TfEU according to which it 
would constitute a limitation on external competence under the common commercial policy to the 
Union’s internal powers would both contradict Article 207(4) third subparagraph and empty the 
second half of Article 207(6) TfEU of its useful effect. According to the third subparagraph under 
(b) of Article 207(4) relating to social, educational and health services, where “agreements risk 
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(b) On the other hand, according to the second part of Article 207(6), the 
exercise of competences conferred by Article 207 “shall not lead to 
the harmonisation of legislative or regulatory provisions of the Member 
States in so far as the Treaties exclude such harmonisation”. This 
provision replicates the example mentioned in (former) Article 133(6) 
first subparagraph TEC. Its purpose is to exclude from the scope of 
the Union’s common commercial policy provisions of agreements that 
would lead to the harmonisation of national laws and regulations in 
areas such as social security, education, culture and public health in 
which the Treaty specifically prevents any harmonisation of norms. 
(e.g. it excludes harmonisation of incentive measures designed to 
protect and improve human health (Article 168(5) TfEU).

(iv) fourth, it is not clear what the terms “framework for implementation” mean 
in Article 207(2) TfEU: does the notion of “framework” counterbalance the 
notion of “implementation” laid down in Article 291 TfEU? Does imple-
mentation by the Commission apply to all autonomous (urgent) anti-
dumping measures? Do the terms mean all measures defining the 
framework within which the common commercial policy shall be imple-
mented?

(v) fifth, the Commission is required to report regularly on the progress of 
negotiations, not only to the Council Special Committee but also to the 
European Parliament (Article 207(3) TfEU).

(vi) Sixth, the consent of the European Parliament is required for agreements 
covering fields to which the ordinary legislative procedure (co-decision) 
applies.12 Within the Council, separate voting rules (qualified majority or 
unanimity) apply to the different subject matters. The Council acts by 
qualified majority except for agreements on trade in services, commercial 
aspects of intellectual property and foreign direct investment, where the 
Council acts unanimously if for EU internal measures unanimity is pro-
vided for in the Treaties. In any event, the Council acts unanimously for 
the negotiation and conclusion of agreements in the fields of trade in cul-
tural and audiovisual services where these agreements risk prejudicing 
the Union’s cultural and linguistic diversity; and in the field of trade in social, 

seriously disturbing the national organisation of such services and prejudicing the responsibility of 
Member States to deliver them”, the Council acts by unanimity for their negotiation and conclu-
sion. In regulating the voting rule applicable within the Council in respect of such agreements, the 
provision presupposes that a Union competence exists. however, according to Article 168(7) 
TfEU, the Union does not possess an internal competence to this effect: “Union action shall re-
spect the responsibilities of the Member States for the definition of their health policy and for the 
organisation and delivery of health services and medical care.[…]” This example illustrates the 
fact that according to Article 207(4) third subparagraph, the Council, within the framework of the 
common commercial policy, has the power to conclude agreements reaching beyond the Union’s 
internal sectoral competence. To interpret the first part of Article 207(6) as a limitation on external 
competence under the common commercial policy to the scope of the Union’s internal powers 
would be incompatible with Article 207(4) third subparagraph.

12 On the role of the European Parliament under the Treaty of Lisbon, see the analysis in this 
volume in Passos, ‘The European Union’s External Relations - A Year after Lisbon: A first evalua-
tion from the European Parliament’.
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educational and health services, where these agreements risk seriously 
disturbing the national organisation of such services. finally, in the field of 
transport, the negotiation and conclusion of agreements is governed by 
Title VI of Part Three TfEU and by Article 218 TfEU.

3.3. Development cooperation policy

The Treaty of Lisbon has also introduced changes in the field of development 
cooperation. In particular, pursuant to Articles 208 and 209 TfEU development 
cooperation becomes a “policy” of the Union. This policy of the Union and those 
of the Member States “complement and reinforce each other” (Article 208(1)) 
by coordinating their policies, by consulting each other on their aid programmes, 
by undertaking “joint actions” and, “if necessary”, by Member States contribut-
ing “to the implementation of Union aid programmes”, the Commission being 
charged with taking “any useful initiative with this regard” (Article 210 TfEU). 
The objective of the Union development cooperation policy (“reduction and, in 
the long term, eradication of poverty”) is to be interpreted broadly but it is a 
shared competence.

3.4. Economic, financial and technical assistance & humanitarian 
aid

The Union can also adopt ancillary measures relating to the economic, financial 
and technical cooperation applicable to third countries other than developing 
countries (“without prejudice to the other provisions of the Treaties”) as laid 
down in Article 212 TfEU. In addition the Treaty of Lisbon has introduced an 
explicit competence in the field of humanitarian aid to be exercised by the Union 
within the framework of the “Union’s operations” relating to ad hoc assistance 
and relief and protection for people in third countries who are victims of natural 
or man-made disasters (Article 214(1) TfEU). The action of the Union is to be 
conducted “in compliance with the principles of international law and with the 
principles of impartiality, neutrality and non-discrimination” (Article 214(2) 
TfEU). A European humanitarian Aid Corps is to be set up by the European 
Parliament and the Council (co-decision) in order to establish a framework for 
joint contributions “from young Europeans” (Article 214(5) TfEU).

3.5. Restrictive measures

finally, external restrictive measures are adopted by the Council acting unan-
imously by means of a CfSP decision. Where a CfSP decision provides for 
the interruption of economic and financial relations with third countries, or re-
strictive measures against natural or legal persons and groups or non-state 
entities, the Council adopts by qualified majority the “necessary measures” 
including the “necessary provisions or legal safeguards” on a joint proposal 
from the high Representative and the Commission. The European Parliament 
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is informed (Article 215 TfEU). Restrictive measures as regards preventing 
and combating terrorism and related activities within the European Union are 
adopted by co-decision by the European Parliament and the Council in ac-
cordance with Article 75 TfEU.

The Council and the Commission, assisted by the high Representative of 
the Union for foreign Affairs and Security Policy, ensure consistency between 
the different areas of the Union’s external action (Article 21(3) TEU).

4. ThE INSTITUTIONS Of ThE NEW UNION

for the purposes of external relations, the relevant institutions and bodies are 
the European Parliament, the European Council (which has become formally 
an institution of the Union), the Council, the European Commission, the Court 
of Justice of the European Union and the high Representative of the Union for 
foreign Affairs and Security Policy, who is assisted by the European External 
Action Service. With the exception of the latter, none of these is entirely new, 
but the Treaty of Lisbon has significantly changed their respective roles and 
competences.

4.1. The European Council

The European Council is composed of its President, the heads of State or 
Government of the Member States, and the President of the Commission. The 
high Representative “shall take part in its work” (Article 15 TEU). The Euro-
pean Council does not “exercise legislative functions” (Article 15(2) TEU) 
rather it provides “the Union with the necessary impetus for its development” 
and defines “the general political directions” and lays down strategic guidelines 
for Union external action (Article 16(6) TEU). The European Council adopts 
decisions acting unanimously on the external strategic interests and objectives 
of the Union, on a recommendation from the Council (Article 22(1) and Article 
26 TEU). The European Council acts by qualified majority in a number of cas-
es.13 It acts by simple majority on procedural questions and for the adoption of 
its Rules of Procedure (Article 235(3) TEU).14 In other cases, the European 
Council acts by consensus (Article 15(4) TEU). finally the President of the 
European Council “shall, at his level and in that capacity, ensure the external 
representation of the Union on issues concerning its common foreign and 
security policy, without prejudice to the powers of the high Representative” 
(Article 15(6) TEU). In practice, the President of the European Council repre-

13 See, especially, for the election of its President, Article 15(5) TEU; for the appointment of 
the high Representative, Article 18(1) TEU; for proposing the President elect of the Commission, 
Article 17(7) TEU; for adopting decisions on Council configurations, Article 236 TfEU and for 
decisions appointing members of the Executive Board of the European Central Bank, Article 11(2) 
of Protocol 4.

14 European Council Decision 2009/882/EU of 1 December 2009 adopting its Rules of Proce-
dure, OJ 2009 L 315/51.



21

The organization of the external relations of the European Union in the Treaty of Lisbon

CLEER WORKING PAPERS 2011/3

sents externally the Union at the level of heads of state and government (e.g. 
at international summits).

4.2. The Council of the European union

The Council of Ministers exercises, jointly with the European Parliament, leg-
islative and budgetary functions and it carries out policy-making and coordinat-
ing functions (Article 16(1) TEU). With regard to the external action of the Union, 
it concludes international Agreements, including in the field of the Common 
foreign and Security Policy (CfSP) (Article 37 TEU and Article 218 TfEU), it 
frames the CfSP and the Common Security and Defence Policy (CSDP) and 
it takes decisions on the basis of strategic guidelines defined by European 
Council (Article 26), and it takes decisions defining operational actions, posi-
tions and arrangements (Articles 25, 26, 28 and 29 TEU) and other “necessary 
decisions” (Article 28 TEU). It acts by qualified majority vote “except where the 
Treaties provide otherwise” (Article 16(3) TEU), which is inter alia generally the 
case for the CfSP (see below). finally, the Council meets in different configu-
rations which are, in principle, presided by the six-monthly Presidency held by 
the Member States representatives in the Council on the basis of equal rotation 
(Article 16(9) TEU and 236 TfEU). The rotating presidency is exercised in ac-
cordance with the decision by the European Council (pursuant to Declaration 9 
annexed to the final Act), adopted on 1 December 2009.15 There is an excep-
tion to those principles: the Council meeting in its foreign Affairs configuration 
(fAC), which “elaborates the Union external action on the basis of strategic 
guidelines laid down by the European Council” and ensures “that the Union’s 
action is consistent” (Article 16(6) TEU), is presided by the high Representative 
(Article 18(3) TEU), who may, where necessary, ask to be replaced by the 
member of the fAC holding the rotating Presidency (Article 2(5) of the Council’s 
Rules of Procedure). The implementing measures on the exercise of the 
Presidency of the Council and on the chairmanship of preparatory bodies of 
the Council is the subject of a decision by the Council adopted on the same 
day.16 The Political and Security Committee as well as most of the other pre-
paratory bodies of the Council dealing directly with the CfSP, as well as the 
geographical working parties, are chaired by a representative of the high Rep-
resentative, whereas the working parties on trade and development are chaired 
by the rotating presidency, as are RELEx, COTER, COCOP, COCON, COJUR 
and COMAR, while the EU Military Committee and its Working Group continue 
to be chaired by an elected chairman.17

15 European Council Decision 2009/881/EU of 1 December 2009 on the exercise of the Pres-
idency of the Council, OJ 2009 L 315/50. The handover between Presidencies (i.e. the rotating 
Presidency, the Presidency of the European Council, and the high Representative) has been the 
subject of specific measures in accordance with Declaration 8.

16 Council Decision 2009/908/EU of 1 December 2009 laying down measures for the imple-
mentation of the European Council Decision on the exercise of the Presidency of the Council, and 
on the chairmanship of preparatory bodies of the Council, OJ 2009 L 322/ 28.

17 See Article 2 of the above European Council Decision and Article 4 and Annex II of the 
above Council Decision.
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4.3. The European Commission

The European Commission exercises coordinating, executive and management 
functions, takes initiatives and oversees the application of Union law. It submits 
proposals and recommendations to the Council for the purpose of negotiating, 
signing and concluding international agreements and adopting decisions and 
international positions (Article 218 TfEU). It also ensures “the Union external 
representation” except in the common foreign and security policy and in other 
cases provided for in the Treaties (Article 17(1) TEU).

4.4. The European parliament

The European Parliament exercises, jointly with the Council, legislative and 
budgetary functions and political control and consultation (Article 14 TEU). The 
European Parliament is regularly consulted by the high Representative on the 
main aspects and basic choices of CfSP and is informed of how those policies 
evolve (Article 36 TEU); it has a right to have its views “duly taken into consid-
eration” (Article 36(1) TEU); may ask questions to the Council or the high 
Representative and may make recommendations (Article 36(2) TEU); it holds 
a debate twice a year on progress in implementing the CfSP and the CSDP 
(Article 36(2) TEU); has a right to be immediately and fully informed on nego-
tiations, suspension or positions on CfSP agreements (Article 218(10) TfEU); 
it has a right to be consulted before the Council adopts a decision establishing 
the specific procedures for guaranteeing rapid access to appropriations in the 
Union budget for urgent financing of initiatives in the framework of the CfSP 
(Article 41(3) TEU); it gives its consent or its advice prior to the conclusion of 
international agreements by the Council except where agreements “relate 
exclusively” to the CfSP as laid down in Article 218(6) TfEU.

4.5. The high Representative

The high Representative of the Union for foreign Affairs and Security Policy 
(hereinafter hR or high Representative) is appointed by the European Council, 
acting by a qualified majority, with the agreement of the President of the Com-
mission (the European Council may end his/her term of office by the same 
procedure (Article 18(1) TEU)). The hR ensures consistency of the Union 
external action (Article 18(4) TEU) and has three hats:
 
– as President of the foreign Affairs Council (Article 18(3)), the hR performs 

the functions attributed to the Presidency of the Council (inter alia the chair-
ing of joint Councils with third States in accordance with their rules of pro-
cedure and the consultation of the European Parliament); 

– as Vice-President of the Commission, the hR performs the functions of 
External Affairs Commissioner (Article 18(4) TEU), and is responsible 
within the Commission for responsibilities on external relations and for co-
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ordinating other aspects of external action and only in those matters is bound 
by Commission’s procedures (Article 18(4) TEU);

– as hR, she/he “conducts” the Common foreign and Security Policy as well 
as the Common Security and Defence Policy (Article 18(2) TEU); takes 
initiatives and submits proposals (a right that, except for the appointment of 
special representatives and recommendations for negotiating agreements, 
the hR shares with the Member States) in accordance with Articles 18(2), 
27(1), 30(1) and 42(4) TEU); the hR may also submit joint initiatives with 
the Commission (the Commission alone no longer has a right of initiative 
within the CfSP) where such power is laid down in the Treaties (e.g. propos-
als to use both national resources and Union instruments as laid down in 
Article 42(4) TEU, and the joint CfSP/Union proposals laid down in Arti-
cle 22(2) TEU). The hR represents the Union for CfSP matters, conducts 
political dialogue and expresses the Union’s international positions (Arti-
cle 27(2) and Article 34(2) TEU); s/he puts into effect the CfSP together 
with the Member States (Articles 18(2) and 26(3)); s/he organises coordina-
tion of Member State actions in international organisations and conferences 
(Article 34(1)); s/he negotiates international agreements under the CfSP 
(Article 218(3) TfEU); s/he consults and informs the EP (Article 36 TEU and 
218(10) TfEU) and has authority over the Special Representatives (Article 33 
TEU).18 The Political and Security Committee (PSC) exercises the political 
control and strategic direction of EU operations under the responsibility of 
the Council and the hR (Article 38(2) TEU).

The hR is “assisted” by a European External Action Service (EEAS), whose 
organisation and functioning has, pursuant to Article 27(3) TEU, been estab-
lished in Council Decision 2010/427/EU of 26 July 2010.19 The EEAS is made 
up of a central administration and of the Union Delegations to third countries 
and to international organisations, and is placed under the hR’s direct author-
ity (Article 1(4) of the Council Decision of 26 July 2010 and Article 221 TfEU).

4.6. The Court of Justice

finally, the Court of Justice of the European Union ensures that in the inter-
pretation and application of the external action provisions of the treaties “the 
law is observed” (Article 19(1) TEU). It has jurisdiction to hear and determine 
actions or proceedings brought against the acts of the Union as provided for 
in Articles 256 to 272 TfEU. however the Court does not have jurisdiction with 
respect to the CfSP, except to monitor compliance with the dividing line between 
CfSP and non-CfSP matters laid down in Article 40 TEU20 as well as to review 

18 Persons appointed by the Council with a mandate in relation to particular policy issues.
19 Council Decision 2010/427/EU of 26 July 2010 establishing the organisation and function-

ing of the European External Action Service, OJ 2010 L 201/30. See the analysis in this volume 
in Duke, A Difficult Birth: the Early Days of the European External Action Service’.

20 Pursuant to Article 40 TEU, “The implementation of the common foreign and security policy 
shall not affect the application of the procedures and the extent of the powers of the institutions 
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the legality of the external restrictive measures laid down in Article 275(2) 
TfEU21 (Article 24(1) TEU).

5. INNOVATIONS CONCERNING PROVISIONS ON ThE COMMON 
fOREIGN AND SECURITY POLICY

The CfSP continues to be “subject to specific rules and procedures” (Article 
24(1) TEU) and remains a very special form of cooperation within the Treaty:

– When acting in the field of the CfSP, the EU does not operate as a “supra-
national” entity: CfSP continues to mainly operate on the basis of unanim-
ity (Articles 24(1) and 31(1) TEU), is subject only to weak parliamentary 
control by the EP (Article 36 TEU), and there is only weak judicial control at 
the level of the Union (see above).

– There is no permanent CfSP acquis: it can be amended or revised at any 
time without limitation and the principle of irreversibility of powers does not 
apply to CfSP.

– The CfSP objectives do not carry with them a permanent limitation of the 
sovereign rights of the Member States (unlike the other EU objectives).

– The CfSP objectives22 are wide in scope and not operational per se (unlike 
other objectives of the Union such as the establishment of a common com-
mercial policy).

– The CfSP (in contrast with some other competences of the Union) does not 
involve the notion of exclusive power.

– CfSP decisions, although legally binding, are not legislative acts (i.e. acts 
to which the legislative procedure applies) (Articles 24(1) and 31(1) TEU 
and Declaration 41).

– In CfSP matters judicial review and remedies are exercised and provided 
at the level of the Member States (Articles 19(1), second subparagraph, 
24(1) TEU and Article 275(1) TfEU – see also above).

laid down by the Treaties for the exercise of the Union competences referred to in Articles 3 to 6 
of the Treaty on the functioning of the European Union. Similarly, the implementation of the poli-
cies listed in those Articles shall not affect the application of the procedures and the extent of the 
powers of the institutions laid down by the Treaties for the exercise of the Union competences 
under this Chapter.”

21 Pursuant to Article 275(2) TfEU, “however, the Court shall have jurisdiction to monitor 
compliance with Article 40 of the Treaty on European Union and to rule on proceedings, brought 
in accordance with the conditions laid down in the fourth paragraph of Article 263 of this Treaty, 
reviewing the legality of decisions providing for restrictive measures against natural or legal per-
sons adopted by the Council on the basis of Chapter 2 of Title V of the Treaty on European 
Union.”

22 Pursuant to Article 24(1) TEU, “The Union’s competence in matters of common foreign and 
security policy shall cover all areas of foreign policy and all questions relating to the Union’s se-
curity (…)” and pursuant to Article 23 TEU, “The Union’s action on the international scene, pursu-
ant to this Chapter [on the CfSP], shall be guided by the principles, shall pursue the objectives 
of, and be conducted in accordance with, the general provisions laid down in Chapter 1” (which 
sets out the Union’s horizontal external relations objectives).
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– The general “residual” legal basis laid down in Article 352 TfEU where no 
explicit powers in the Treaty exist, does not apply to the CfSP (Article 352(4) 
TfEU).

– The Commission plays only a limited role within the CfSP (e.g. it does not 
have an autonomous right of initiative, and exercises only its powers of 
implementation of the EU budget) as defined by the TEU.

– The adoption of rules on processing of personal data by the Member States 
on CfSP activities are subject to a specific, non legislative procedure (Ar-
ticle 39 TEU and Article 16(2) TfEU).

– In CfSP the only available legal instrument is the decision (Article 25(b) 
TEU) which is binding (Article 28(2) and 29 TEU; this covers both the pre-
Lisbon Council Joint Actions and Council Common Positions).

– The general rule is that the Council takes CfSP decisions acting unani-
mously (Articles 24(1) and 31(1) TEU). Exceptionally, the Council may act 
(it has never done so in practice) by qualified majority voting with regard to:
– decisions defining Union actions and positions implementing European 

Council strategic decisions;
– decisions based on proposals submitted by hR following a specific request 

from the European Council (made by consensus);
– implementing decisions;
– appointments of Special Representatives; and
– whenever the European Council so decides (Article 31(2) and (3) TEU).

– Decisions having military and defence implications are always taken unan-
imously (Article 31 ( 4) TEU) except:
– for the establishment of the procedures on the start-up fund where the 

Council acts by qualified majority (Article 41(3) TEU); and
– for the decision defining the European Defence Agency’s statute, seat 

and operational rules, the Council acts by qualified majority (Article 45(2) 
TEU).

– Procedural questions are decided by the Council acting by simple majority 
voting (Article 31(5) TEU).

– International agreements in the area of the CfSP (Article 37 TEU), which 
are “binding upon the institutions of the Union and on its Member States” 
(Article 216(2) TfEU), are concluded by unanimous decision of the Council 
in conformity with Article 218(3) and upon a recommendation of high Rep-
resentative if they relate exclusively or principally to the CfSP. The high 
Representative is the negotiator. Constructive abstention is possible (Article 
31(1) TEU).

The CfSP provisions do not change the present situation as regards the com-
petences of Member States since:

– The CfSP provisions “do not affect the responsibilities of the Member States, 
as they currently exist, for the formulation and conduct of their foreign poli-
cy nor of their external national representation” (Declaration 13).
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– The CfSP provisions “do not prejudice the specific character of the secu-
rity and defence policy of the Member States” (Declaration 13; see also 
Article 42(2) and (7) TEU on the CSDP).

– The EU and its Member States remain bound by the provisions of the UN 
Charter and in particular the primary responsibility of the Security Council 
for maintenance of international peace and security (Declaration 13).

– Provisions on the high Representative and the External Action service “will 
not affect the existing legal basis, responsibilities and powers of the Member 
States” (Declaration 14).

– The CfSP provisions do not give “new powers to the Commission to initiate 
decisions nor do they increase the role of the European Parliament” (Dec-
laration 14).

All “the Union’s external action” is elaborated by the Council in its foreign Af-
fairs configuration which also ensures the consistency of the Union’s external 
action (Article 16(6) TEU). Thus, the fAC is responsible for the CfSP, including 
CSDP, as well as common commercial policy, development cooperation and 
humanitarian aid (Article 2(5) of the Rules of Procedure of the Council).

In particular, the Treaty of Lisbon builds upon an important acquis in the field 
of the “Common Security and Defence Policy” (previously the European Se-
curity and Defence Policy or EDSP). At the time of its entry into force, some 
23 operations (7 military, 15 civilian and 1 mixed) had been launched. After the 
entry into force of the Treaty of Lisbon, the Council has established the EU 
Training Mission Somalia and the EU force Libya. Within the CSDP, certain 
bodies and services of the Council, and now also of the EEAS, have a special 
role. The PSC has decision-making powers in crisis management operations 
(Article 38 TEU) and is inter alia advised by the EU Military Committee and the 
Committee for Civilian Aspects of Crisis Management (CIVCOM). These bod-
ies also rely on the work of the Civilian Planning and Conduct Capability (CPCC), 
the Crisis Management and Planning Directorate (CMPD) and the EU Military 
Staff, which are now part of the EEAS. Pursuant to the Treaty of Lisbon, the 
CSDP shall provide the Union with an operational capacity “drawing on civilian 
and military assets. The Union may use them on missions outside the Union 
for peace-keeping, conflict prevention and strengthening international security 
in accordance with the principles of the United Nations Charter. The performance 
of these tasks shall be undertaken using capabilities provided by the Member 
States” (Article 42(1) TEU). The CSDP includes all questions relating to the 
Union’s security, including “the progressive framing of a common Union defence 
policy. This will23 lead to a common defence, when the European Council, act-
ing unanimously, so decides. It shall in that case recommend to the Member 
States the adoption of such a decision in accordance with their respective 
constitutional requirements.” (Articles 24 and 42(2) TEU). In particular, the 
CSDP includes a wide range of crisis management tasks (Articles 42(1) and 
43(1) TEU) as well as commitments in terms of capabilities, as notably ex-

23 Article 24 TEU provides that it “might lead”, whereas Article 42(2) TEU provides that it “will 
lead”.
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pressed in “headline goals”, and the Berlin Plus arrangements with NATO. 
There is also provision for the establishment of a “start-up fund” made up of 
Member States’ contributions for (preparatory) activities not charged to the 
Union’s CfSP budget. The procedures for this fund are to be adopted by the 
Council acting by qualified majority on a proposal from the high Representative 
(Article 41(3)). finally, the Treaty of Lisbon anchors the European Defence 
Agency (EDA) in the TEU (Articles 42(3) and 45 TEU): the Agency “shall iden-
tify operational requirements, shall promote measures to satisfy those require-
ments, shall contribute to identifying and, where appropriate, implementing any 
measure needed to strengthen the industrial and technological base of the 
defence sector, shall participate in defining a European capabilities and arma-
ments policy, and shall assist the Council in evaluating the improvement of 
military capabilities”. The EDA is open to all Member States wishing to be part 
of it (except to Denmark which has opted out from decisions and actions of the 
Union which have defence implications as laid down in Article 5 of Protocol 22 
on the position of Denmark).

An important feature of the Treaty of Lisbon is the flexibility it provides for 
the participation of the Member States in the action of the Union: 

– The Council may entrust a task using civilian and military means to “a group 
of Member States” which are willing and have the necessary capability 
(Articles 42(5) and 44(1) TEU).

– There is also a possibility for the establishment of “a permanent structured 
cooperation” (PeSCo) open to those Member States whose military capa-
bilities fulfil higher criteria, and which have made more binding commitments 
to one another with a view to the most demanding missions (Article 42(6)). 
Those Member States notify their intention to the Council and to the high 
Representative. Within three months the Council, acting by qualified major-
ity vote, after consulting the high Representative, establishes the PeSCo 
and the list of participating States. Decisions within PeSCo are taken 
unanimously (Article 46 TEU). Protocol 10 on PSC sets out further modali-
ties.

– In addition, a group of Member States can also establish enhanced coop-
eration between themselves under certain conditions: there has to be a 
minimum of nine Member States (Article 20(2) TEU); it has to be used as a 
last resort; all Member States take part in the deliberations within the en-
hanced cooperation but only those participating in the enhanced cooperation 
vote (Article 20 TEU). The procedural and substantive conditions for the 
establishment of enhanced cooperation are laid down in Article 326 et seq. 
TfEU. In particular, Article 331(2) provides that “Any Member State which 
wishes to participate in enhanced cooperation in progress in the framework 
of the common foreign and security policy shall notify its intention to the 
Council, the high Representative […] and the Commission. The Council 
shall confirm the participation of the Member State concerned, after consult-
ing the high Representative […] and after noting, where necessary, that the 
conditions of participation have been fulfilled. The Council, on a proposal 
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from the high Representative, may also adopt any transitional measures 
necessary with regard to the application of the acts already adopted within 
the framework of enhanced cooperation. however, if the Council considers 
that the conditions of participation have not been fulfilled, it shall indicate 
the arrangements to be adopted to fulfil those conditions and shall set a 
deadline for re-examining the request for participation.” for the purposes of 
this paragraph, the Council shall act unanimously (Articles 330 and 333(3) 
TfEU).

There is also provision for the so-called “foot-bridges” (“passerelles”) according 
to which it would be possible for decisions for which the unanimity of the Coun-
cil is required to be taken by qualified majority under the following conditions:

– whenever the European Council decides to authorise the Council to act by 
qualified majority (Article 48(7) TEU) in a specified area of the CfSP where 
unanimity applies (Article 31(3), except decisions having military or defence 
implications (Article 31(4) TEU)); and

– whenever the Council, acting unanimously according to the specific arrange-
ments laid down in Article 330 TfEU (participating members in an enhanced 
cooperation), adopts a decision stipulating that it will act by qualified major-
ity (Article 333(1) TfEU) except decisions having military or defence impli-
cations (Article 333(3) TfEU).

The Decision of heads of State and Government of 19 June 2009, adopted 
following the first Irish referendum on the Treaty of Lisbon, clarifies that the 
Treaty of Lisbon does not provide for the creation of a European Army or for 
conscription to any military formation.

finally, the Treaty of Lisbon has introduced two types of solidarity clause:

– Pursuant to Article 42(7) TEU, if a Member State is the victim of armed ag-
gression on its territory, the other Member States “shall have towards it an 
obligation of aid and assistance by all the means in their power” in accor-
dance with Article 51 of the UN Charter. It does not prejudice the specific 
character of the security and defence policy of certain Member States and 
it shall be consistent with commitments under NATO. This provision does 
not turn the EU into a military alliance.

– If a Member State is the object of a terrorist attack or the victim of a natural 
or man-made disaster, “The Union and its Member States shall act jointly 
in a spirit of solidarity”; “The Union shall mobilise all the instruments at its 
disposal, including the military resources made available by the Member 
States” and “the other Member States shall assist it at the request of its 
political authorities” (Article 222(1) TfEU). The Standing Committee on in-
ternal security (Article 71 TfEU) and the PSC are involved.
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6. INTERNATIONAL AGREEMENTS AND MIxITY UNDER ThE 
TREATY Of LISBON

The Union can conclude international agreements. Once concluded, these 
agreements “are binding upon the institutions of the Union and on its Member 
States” (Article 216 TfEU). Except with regard to commercial policy agreements 
(which are negotiated and concluded in accordance with Article 207 TfEU, 
agreements are negotiated and concluded in accordance with the procedure 
laid down in Article 218 TfEU. According to this procedure the Council autho-
rizes the opening of negotiations, adopts negotiating directives, authorises the 
signing of agreements and concludes them subsequently on the basis of the 
Commission’s (or those of the hR in the field of the CfSP) recommendations 
and proposals. It is up to the Council to nominate “the Union negotiator or the 
head of the Union’s negotiating team”. In addition the Council’s decision on 
signature of the agreement may “if necessary” provide for the provisional ap-
plication (of the agreement) before entry into force. Except with regard to CfSP 
agreements, the decision concluding the agreement is adopted by the Council 
after obtaining the consent of the European Parliament in the following cases: 
association agreements, agreements on EU accession to the Council of Eu-
rope’s Convention on human Rights, agreements establishing a specific insti-
tutional framework, agreements with important budgetary implications, 
agreements concerning fields to which either the ordinary procedure applies 
or where the consent by the European Parliament is required in the case of 
the special legislative procedure. In other cases the Council concludes an 
agreement after consulting the EP. The procedures relating to derogations or 
modifications of international agreements, suspension of agreements or the 
establishment of positions to be adopted in a body set up by an agreement do 
not offer any particularity. The European Parliament shall be “immediately and 
fully informed at all stages of the procedure” (Article 218(10) TfEU).

It is clear that mixity will continue to be possible in the negotiation and con-
clusion of international agreements for the future.24 Article 5(1) TEU explicitly 
provides that “The limits of Union competences are governed by the principle 
of conferral”, while Article 4(1) TEU states that “(…) competences not conferred 
upon the Union in the Treaties remain with the Member States.” The above 
provisions make it even clearer than before that Member State competences 
continue to exist. They must therefore be accommodated appropriately. It is 
also clear that mixity will continue to be possible even in respect of areas in 
which the TfEU declares that the Union has exclusive competence but which 
are not entirely covered by this competence. for example, Article 3(e) TfEU 
provides that the Union shall have exclusive competence for common com-
mercial policy, but the precise meaning of concepts such as “foreign direct 
investment”, which falls within the common commercial policy pursuant to Ar-
ticle 207(1) TfEU, is not spelt out in the Treaties and investment related mat-
ters that fall outside this notion remain within Member State competence.

24 See the analysis in this volume in Paasivirta, ‘The EU’s External Representation After Lis-
bon: New Rules, A New Era?’.
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Within mixity, the Union institutions and the Member States continue, as 
before, to have a duty to cooperate closely where the subject matter of an 
agreement or convention falls in part within Union competence and in part 
within that of the Member States. “That obligation flows from the requirement 
of unity in the international representation of the Community (…)”.25 The ques-
tion arises to what extent the new architecture of the Treaties requires mixity 
to be treated differently from the past.

firstly, concerning traditional “mixity” (i.e. agreements dealing with ex-
Community competences now covered in the TfEU as well as Member State 
competences in the same areas such as environment, transport, culture, edu-
cation or development), it can be assumed that the same arrangements will 
apply as now. In practice, the Commission will normally negotiate the agree-
ment, in consultation with a special committee where necessary. The rotating 
Presidency may also be involved where Member States choose to confer ne-
gotiating authority on it with respect to the matters falling within national com-
petence. The current practice whereby Member States may choose to confer 
negotiating authority exclusively on the Presidency where a mixed agreement 
predominantly concerns matters falling within national competence also remains 
possible in principle, although this will not be appropriate where the Commis-
sion requests a negotiating mandate in respect of those aspects of the proposed 
agreement which unquestionably fall within the exclusive competence of the 
Union. At the time of conclusion the definitive legal bases will be determined 
in so far as the Union is concerned, and the Member States will also ratify 
where this is considered necessary.

The position is more complex for agreements which concern CfSP matters 
as well as ex-Community competences. Member States have to date con-
cluded such agreements alongside the Community. Now there would appear 
to be two options as follows.

The first option is that the CfSP matters would be dealt with by the Union 
itself and that (where mixity is not otherwise required), the Union alone would 
conclude the agreement. This option has the practical advantage of avoiding 
the need for lengthy national ratification processes. Moreover, it has been 
rendered more viable than in the past for several reasons:

(a) Article 40 TEU (ex-Article 47 TEU) now provides for “mutual respect” as 
between the CfSP and the other competences of the Union.

(b) The TEU now provides explicitly that the Union shall have legal personal-
ity (Article 47 TEU).

(c) Title I of the TfEU on the categories and areas of Union competence 
confirms the distinctive nature of CfSP competence, which is governed 
solely by the provisions of the TEU and which is not subject to the “shared 
competence” rule set out in Article 2(2) TfEU pursuant to which the Mem-
ber States may only exercise their competence to the extent that the Union 
has not exercised its competence. This means that the exercise by the 

25 Opinion 1/94, WTO Agreements [1994] ECR I-5267, para. 108.
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Union of its competence in CfSP matters does not impinge on the exercise 
by Member States of their competence in foreign affairs (subject to their 
obligation under Article 24(3) TEU to “support the Union’s external and 
security policy actively and unreservedly in a spirit of loyalty and mutual 
solidarity and shall comply with the Union’s action in this area (…). They 
shall refrain from any action which is likely to impair [the Union’s] effective-
ness as a cohesive force in international relations.”).26 This may render 
this option more acceptable to Member States.

The second option is that Member States would still choose to treat the foreign 
affairs matters within an agreement as a matter of national competence and 
therefore to insist on becoming parties themselves to that agreement for that 
purpose. The TEU and TfEU do not prevent the Member States from choosing 
this option, given the distinctive nature of the CfSP.

There are certain cases where the first option must clearly be used. for 
example, an agreement relating to participation by a third state in an EU CSDP 
operation should be concluded by the Union alone, in the exercise of its CfSP 
competence, and not by Member States too. Other agreements concerning 
CSDP operations (status of mission agreements (SOMAs) and status of forces 
agreements (SOfAs) which are concluded with the host state, as appropriate) 
should also be concluded by the Union alone. This corresponds to current 
practice. The same is true of agreements for the exchange of classified infor-
mation with third states and organisations.

however, it is more common for agreements to deal with a number of mat-
ters, including CfSP. In such cases, and depending on the precise scope of 
the CfSP provisions, the choice between the two options may be a matter of 
political discretion. however, given that one of the aims of the Lisbon Treaty is 
to enable more unified external representation of the Union, the first option 
should always be considered before any decision is taken, particularly where 
the agreement does not relate principally to the CfSP, or where mixity is not 
otherwise required (e.g. a trade agreement or other agreement in an area of 
exclusive competence where the inclusion of the standard human rights clause 
is envisaged). The advantage in avoiding the delays involved in national rati-
fication processes may also be an important consideration.

Article 218(3) TfEU provides that the Commission submits recommenda-
tions to the Council, unless “the agreement envisaged relates exclusively or 
principally to the [CfSP]”, in which case this task falls to the high Representa-
tive. The Council authorises the opening of negotiations and nominates “the 
Union negotiator or the head of the Union’s negotiating team”. In practice this 
means that:

(a) The hR will negotiate agreements which relate exclusively or principally 
to the CfSP.

26 See above.
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(b) The Commission alone will normally negotiate non-CfSP agreements 
falling within ex-Community competence.

(c) for agreements including some CfSP aspects, but where these are not 
the principal part of the proposed agreement, a representative of the hR 
will be part of the Commission’s negotiating team.

(d) Where Member State competences in ex-Community matters are also 
involved, they may choose to confer negotiating authority either on the 
Commission or on the rotating Presidency in respect of those compe-
tences.

(e) Where a mixed agreement (non-CfSP) predominantly concerns matters 
falling within national competence, the Member States may also continue 
to choose to confer negotiating authority on the rotating Presidency in 
respect of the whole agreement.

Where Member States treat the foreign affairs aspects of an agreement (e.g. 
political dialogue, human rights, non-proliferation, fight against terrorism, a 
clause on ICC cooperation) as a matter of national competence, the question 
arises as to who should negotiate on their behalf. It is suggested that, where 
Member States choose this option, it is possible for them to charge the high 
Representative with this task. Such a solution would have the advantage of 
facilitating consistency between different agreements concerning CfSP/foreign 
affairs matters, whether or not the Union formally concludes agreements in 
respect of those matters. This corresponds to one of the tasks of the hR (see 
above) and is not excluded by Article 218 TfEU. Alternatively, it would still be 
possible for the Member States to nominate the rotating Presidency to negoti-
ate on their behalf, as has been the practice until recently.

Where the rotating Presidency has a negotiating role (but is not the sole 
negotiator), it is possible for it to form part of the Union’s negotiating “team” 
pursuant to Article 218(3) TfEU.

Traditional mixed agreements usually provide that the representatives on 
the EU side in an Association/Cooperation Council are the members of the 
Council of the EU and members of the European Commission, while Associa-
tion/Cooperation Committees27 consist of representatives of (the) members of 
the Council of the EU and of the European Commission. The Rules of Procedure 
for such joint councils generally provide that the Association/Cooperation 
Council will be presided over (on the EU side) by the “President of the Council”. 
Traditionally this role has been played by the President of the General Affairs 
and External Relations Council. On the other hand, the committees in question 
have generally been presided over (on the EU side) by a representative of the 
Commission. As a result of the entry into force of the Treaty of Lisbon, it will 
generally be the Presidency of the foreign Affairs Council which will chair such 
Association/Cooperation Councils (in practice meetings are usually held in the 
margin of the foreign Affairs Council in any event). however, such Councils 
sometimes meet in other configurations, for example to discuss matters relat-

27 Other bodies may also be established by such Committees; the representation in such bod-
ies may be different.
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ing to the EU area of freedom, security and justice, and there the role of the 
Presidency should be assumed by the appropriate Minister from the rotating 
Presidency. It follows that the high Representative will, in most cases, represent 
the EU side at Council level as President of the foreign Affairs Council. There 
may be exceptions to this in sectoral cases. There is no obstacle to the con-
tinuation of current practice in respect of the committees in question, whereby 
the Commission chairs the EU side.

Pursuant to Article 218(9) TfEU, the Council shall adopt a decision estab-
lishing the positions to be adopted on the Union’s behalf in a body set up by 
an agreement, when that body is called upon to adopt acts having legal effects, 
on a proposal from the Commission or the high Representative. The same 
procedure applies for the adoption of a decision suspending application of an 
agreement. This wording does not appear to exclude the presentation of a 
proposal by the hR on a CfSP matter within the agreement, even where the 
agreement itself does not relate exclusively or principally to the CfSP (given 
that this qualification only appears in Article 218(3) concerning recommenda-
tions for negotiations and not in Article 218(9)). for decisions of a horizontal 
nature (e.g. adoption of an Association Council’s Rules of Procedure, or a 
proposed decision suspending application of an agreement), it should be pos-
sible for the Commission and the hR to make a joint proposal, even if the text 
does not specifically provide for this.

7. ExTERNAL REPRESENTATION

In particular, the Union may only be represented externally where competence 
is conferred on the Union by the Treaties. A number of provisions in the Treaties 
empower certain actors to represent externally the Union.28 These provisions 
on external representation are laid down in general terms and must be read in 
the light of the principle of conferral of powers and of the principle of distribution 
of powers. By virtue of the principle of conferral of powers, Article 5(1), first 
sentence TEU provides that “The limits of Union competences are governed 
by the principle of conferral” and Article 5(2) provides that “Under the principle 
of conferral, the Union shall act only within the limits of the competences con-

28 Article 15(6) TEU states: “The President of the European Council shall, at his level and in 
that capacity, ensure the external representation of the Union on issues concerning its common 
foreign and security policy, without prejudice to the powers of the high Representative of the 
Union for foreign Affairs and Security Policy.” Article 17 TEU concerning the Commission states: 
“With the exception of the common foreign and security policy, and other cases provided for in the 
Treaties, it shall ensure the Union’s external representation.” The expression ‘other cases’ refers 
to Article 138(2) TfEU on the EMU. In this area, “The Council, on a proposal from the Commis-
sion, may adopt appropriate measures to ensure unified representation within the international 
financial institutions and conferences. […].” Article 27(2) TEU states: “The high Representative 
shall represent the Union for matters relating to the common foreign and security policy. he shall 
conduct political dialogue with third parties on the Union’s behalf and shall express the Union’s 
position in international organisations and at international conferences.” Article 221(1) TfEU 
states: “Union delegations in third countries and at international organisations shall represent the 
Union.”
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ferred upon it by the Member States in the Treaties (…), competences not 
conferred upon the Union in the Treaties remain with the Member States.”. In 
addition, by virtue of the principle of distribution of powers between institutions, 
Article 13(2) TEU provides that “Each institution shall act within the limits and 
the powers conferred on it in the Treaties, and in conformity with the procedures, 
conditions and objectives set out in them […].”29 Therefore, the question of who 
represents the Union in specific cases depends on the competences attributed 
by the Treaties to the Union and the question of who, according to the Treaties, 
is entitled to exercise such competence (e.g. Article 218 TfEU).30 

(i) With regard to the CfSP, Articles 15(6) TEU and 27(2) TEU confer rights 
of representation of the Union in the CfSP on the President of the Euro-
pean Council and on the high Representative. Article 17 TEU excludes 
the possibility for the Commission to represent the Union in the CfSP, and 
Article 33 TEU provides for the appointment of the Special Representa-
tives. 

(ii) With regard to non-CfSP EU competences, Article 17 TEU provides that 
the external representation of the Union is ensured by the Commission. 
This empowerment must be read in the light of the principle of conferral 
of powers. The Treaty cannot confer upon the Commission the power to 
represent the Union in areas in which the Union itself has no competence. 
Therefore, the answer to the question of the circumstances in which the 
Commission represents the Union, for instance in international confer-
ences and international negotiations or the signature of international 
agreements, is exclusively determined by the scope of the Union’s com-
petences as follows: 
– The Commission represents the Union in the areas of exclusive Union 

competence listed in Article 3 TfEU (customs union, competition, 
monetary policy for Member States whose currency is the euro, the 
conservation of marine biological resources under the fisheries policy, 
the common commercial policy).

– In the areas of shared competence of the Union with the Member 
States listed in Article 4 TfEU (see above), both the Commission and 
the Member States have powers of representation in respect of the 
respective competences of the Union and the Member States.31

29 Similarly, Article 1(1) TfEU provides that “This Treaty organises the functioning of the 
Union and determines the areas of, delimitation of and arrangements for exercising its compe-
tences.”

30 According to Article 218(2) TfEU, the Council is competent to conclude Agreements. Ac-
cording to Article 218(3) TfEU, the high Representative submits recommendations to the Council 
where the agreement envisaged relates exclusively or principally to the CfSP. The Commission 
submits recommendations in other cases. 

31 The delimitation between the competence of the Union and that of the Member States in 
areas of shared competence is governed by the “AETR-effect”. According to the Court of Justice 
in Case 22/70, Commission v Council (AETR) [1971] ECR 26, para. 17: “Each time the Commu-
nity, with a view to implementing a common policy envisaged by the Treaty, adopts provisions 
laying down common rules, whatever form these may take, the Member States no longer have the 
right, acting individually or even collectively, to undertake obligations with third countries which 



35

The organization of the external relations of the European Union in the Treaty of Lisbon

CLEER WORKING PAPERS 2011/3

– In areas in which the Union supports the actions of the Member States 
listed in Article 6 TfEU (see above), the Commission’s empowerment 
to represent the Union is limited to specific EU programmes and initia-
tives.

– The Lisbon Treaty and the case law of the Court make clear that 
Member States’ competences continue to exist.32 In areas of Member 
State competence, the Member States can choose either to represent 
themselves individually, or to be represented collectively. In the latter 
instance, they can designate in particular the Presidency of the Coun-
cil or the Commission.

– With regard to the representation of the Member States whose cur-
rency is the euro, the Council, after consulting the European Central 
Bank, may adopt measures to ensure unified representation within 
the international financial institutions and conferences (Article 138(2) 
TfEU). Although the Council has not adopted such measures yet, in 
practice representation has been carried out by the President of the 
Euro Group.

Article 221(1) TfEU dealing with Union delegations should also be read in this 
light. The delegation represents the Union in areas where the Union pos-
sesses a competence. Nor does this provision affect the powers of representa-
tion of the President of the European Council, of the high Representative or 
of the Commission. Irrespective of their location, the Union can be represented 
within international organisations or at international conferences by these ac-
tors, depending upon the subject matter discussed and the level of attendance. 
Therefore, the empowerment laid down in Article 221(1) does not confer upon 
Union delegations an exclusive power to represent the Union at local level but 
rather a concurrent one. As has been suggested, the power to represent the 
Union is conditioned by the principle of the distribution of powers between the 
institutions.33

furthermore, a distinction must be made between representation, on the 
one hand, and defining EU positions, on the other hand. Pursuant to Arti-
cle 218(9) TfEU, “The Council, on a proposal from the Commission or the high 
Representative […], shall adopt a decision […] establishing the positions to be 
adopted on the Union’s behalf in a body set up by an agreement, when that 
body is called upon to adopt acts having legal effects, with the exception of 
acts supplementing or amending the institutional framework of the agreement” 
(see also Article 29 TEU for the CfSP). This is also applied to positions of the 
Union on matters falling within EU competence which do not have legal effects, 

affect those rules […].” The AETR effect has now been codified in the last phrase of Article 3(2) 
TfEU in relation to the conclusion of international agreements. 

32 Article 4(1) TEU, Article 5(2) TEU. As far as the case law of the Court is concerned, see for 
instance Opinion 1/03, Lugano [2006] ECR I-1145, in particular para. 124.  

33 Article 13(2) TEU. 
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which are established in the Council and its preparatory bodies (Coreper, work-
ing groups), normally meeting in Brussels.34

Establishing EU positions and external representation should also be dis-
tinguished from coordination. With regard to the coordination of EU external 
action, a long-standing practice exists of organising, in a single forum and 
under a single chairmanship, local coordination on EU matters between del-
egations accredited to international organisations or to the government of a 
third country. Such local coordination also allows for the mutual exchange of 
information between Member States on matters falling under national respon-
sibility. Before the Treaty of Lisbon, the “local Presidency” (the diplomatic 
delegation of the Member State exercising the function of representation of the 
Council Presidency in a third country) organised and chaired such meetings in 
which EU matters were discussed, and, when Member States agreed to do so, 
information was exchanged on their respective positions, with a view, when felt 
appropriate, to try to approximate their positions. The Treaty of Lisbon is silent 
as to who should be responsible for such local coordination after its entry into 
force. It does, however, empower Union delegations to represent the Union in 
certain cases. If the Union delegation is to represent the Union, it may be nec-
essary for that delegation to coordinate the discussion of the strategy to be 
followed in order to implement an EU position. In this narrowly defined sense, 
Union delegations play an important role in local coordination which would 
cover the following three elements: 

– the provision of facilities in the material sense and the organisational aspects 
of coordination;

– the provision of knowledge and expertise related to the procedures of the 
international organisation to which the delegation is accredited; and

– the verification of the global approach followed by the EU in the various fora 
of the organisation in question and of its compatibility with the objectives of 
the EU in the local context.

While, a contrario, such coordination does not include the definition of the EU 
position itself, or indeed the adaptation of an EU position to local or changing 
circumstances, the distinction between the two is not always easy to make and 
pragmatic solutions are sometimes found which imply limited refinements or 
minor adaptations agreed by Member States’ local representatives under the 
coordination of the Presidency, in a configuration closely resembling that of a 
Council working group.

On CfSP matters, the coordination of Member States’ action in interna-
tional organisations and at international conferences is organised by the high 
Representative and as laid down in Article 34(1) TEU.

34 Subject to Article 1(3) of the Council’s Rules of Procedure, which provides that “In excep-
tional circumstances and for duly substantiated reasons, the Council or the Committee of Perma-
nent Representatives of the governments of the Member States (hereinafter referred to as Core-
per), acting unanimously, may decide that a Council meeting will be held elsewhere” (than in 
Brussels or Luxembourg). 
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Coordination on matters within Member State competences and the ex-
change of information with a view to approximating national positions take place 
on a case-by-case basis.

8. CONCLUSION

The Treaty of Lisbon has introduced very important and potentially far-reaching 
changes in the area of EU external relations with the aim of reinforcing the 
coherence and effectiveness of the European Union as a global actor and of 
contributing to the objectives of the Union in its relations with the wider world: 
democracy, the rule of law, the protection of human rights, strict observance of 
international law, respect for the principles of the United Nations Charter, free 
and fair trade, sustainable development, and eradication of poverty. for that 
purpose, the Treaty creates new institutions, reinforces the powers of other 
bodies, establishes new policies and offers potential synergies through the 
mutual involvement and enrichment of the EU’s diplomacy and the diplomacy 
of the Member States for the purpose of the external representation of the 
Union. It is up to the Member States and the institutions of the Union to give 
substance to the new provisions and ensure their successful implementation.
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ThE Eu's ExTERnaL REpREsEnTaTion afTER Lisbon:  
nEw RuLEs, a nEw ERa?

Esa Paasivirta*

1. INTRODUCTION

The Lisbon Treaty seeks to reform the Union especially in the area of external 
relations by introducing some important institutional changes to improve the 
management of the EU’s foreign policy and external relations. This has led to 
a re-organization of the Treaty foundations so as to permit the EU to play its 
role on the global scene in a more effective and coherent manner. It has en-
tailed the establishment of the European External Action Service to assist the 
newly appointed high Representative for foreign Affairs and Security Policy, 
Baroness Ashton, in her tasks. In a Union of 27 Member States, and counting, 
many of the central issues are related to its external representation in one way 
or another.

This paper gives an overview of the main elements of the Union’s external 
representation following from the Lisbon Treaty.1 The Treaty addresses spe-
cifically the following issues: 

– the role of the Commission as the representative of the Union,
– the role of the high Representative and, at his level, the President of the 

European Council as the representative of the Union in the area of Common 
foreign and Security Policy (CfSP)

– the European External Action Service (EEAS), which assists, inter alia, the 
high Representative, and

– the EU Delegations in third countries.

There are, however, some consequential issues which may be raised in this 
context, but which are not expressly addressed in the Lisbon Treaty. Some 
comments will thus be made on the role of the Member States and on the 
future of Mixed Agreements.

2. ThE ROLE Of ThE COMMISSION AS ThE REPRESENTATIVE 
Of ThE UNION IN ExTERNAL RELATIONS

It has been taken for granted that the European Commission plays an impor-
tant external representation role in the practice of the Union. This has been 

* Legal Service, European Commission. The views expressed are purely personal.
1 See also the analysis in this volume in Gosalbo Bono, ‘The organization of the external rela-

tions of the European Union in the Treaty of Lisbon’.
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the case in particular as regards the negotiations of international agreements. 
from the start, the founding Treaties have laid down the conditions and mo-
dalities of how such negotiations should be carried out. The European Com-
mission has had a wide network of Delegations across the world to ensure 
representational and information tasks, to guard the EU interests in trade and 
to implement development cooperation in particular. however, the founding 
Treaties, as they existed until Lisbon, did not contain a provision defining 
the Commission tasks in external relations, apart from the specific case of 
negotiations of international agreements. Beyond this aspect, the Commis-
sion’s external role has been based on practice and it has evolved over the 
years. This situation has now changed. The Lisbon Treaty seeks to define in 
a comprehensive manner the different tasks of all EU institutions, including 
the Commission, and has thus clarified the institutional balance amongst the 
institutions.

The new Article 17 TEU sets out the tasks of the Commission and states 
inter alia that:

“With the exception of the common foreign and security policy, and other cases 
provided for in the Treaties, it shall ensure the Union’s external representation.”

The Commission’s role is thus very broadly formulated, and delineated only by 
the tasks belonging to the high Representative and, at his level, the President 
of the European Council, in the area of foreign and security policy and other 
cases provided for in the Treaties.2 One may therefore ask whether the new 
provision adds anything to the Commission external relations powers, and 
what “representation” actually entails? 

Article 17 TEU is phrased in terms of responsibilities rather than pow-
ers: the Commission “shall ensure” Union’s external representation, in the 
same vein as it “shall ensure” the application of the Treaties, in its role as the 
“Guardian of the Treaty”. The Treaty does not in this context, however, set any 
particular procedure or modalities as to how this representation should be car-
ried out. It is something that will be shaped in practice. This is inevitable as it 
would not be possible, nor wise, to set out in a treaty of a constitutional nature 
all the details that action in the rather infinite variety of external representation 
situations may require.  

While the above quoted provision in Article 17 TEU can potentially cover a 
very broad spectrum of activities, it should, of course, be read in the context 
of the other provisions of the Treaties, in order to respect the institutional bal-
ance. In fact, the Treaties introduce some further detail in this context, which 
bear on the Commission’s external representation role. In this regard, Article 
218 TfEU is of special importance as it addresses certain actions and certain 
situations in the context of external relations in more specific terms. Thereby, 

2 In fact, the only, or in any event the major, “other cases” are the representation of the euro 
zone in international financial institutions and the negotiation of monetary agreements (see Arti-
cles 138(2) and 219 TfEU which empower the Council to decide upon the representation and on 
the arrangements for negotiation and conclusion of such agreements)



41

The EU’s external representation after Lisbon: New rules, a new era?

CLEER WORKING PAPERS 2011/3

Article 218 TfEU also limits and conditions the Commission’s external rep-
resentation role, and complements the general provision given in Article 17 
TEU. 

Article 218 TfEU addresses the specific cases of negotiation of interna-
tional agreements and expression of the EU’s position in international bodies 
in certain circumstances. As to the former, it is for the Council to authorise the 
opening of negotiations and to adopt negotiation directives. It also authorises 
the signing of agreements and concludes them, with the consent or consulta-
tion of the European Parliament.3 Negotiations are conducted by the Com-
mission or in certain cases by the high Representative. however, the Council 
exercises a certain control of the negotiations by addressing directives to the 
negotiator and designating a special committee which is to be consulted dur-
ing the negotiations. Moreover, the European Parliament should be immedi-
ately and fully informed at all stages.4

Apart from negotiations, another specific case concerns the adoption of the 
Union’s positions. Article 218(9) TfEU provides as follows:

“The Council, on a proposal from the Commission or the high Representative of the 
Union for foreign Affairs and Security Policy, shall adopt a decision (…) establishing 
the positions to be adopted on the Union’s behalf in a body set up by an agreement, 
when that body is called upon to adopt acts having legal effects (…).” 

Accordingly, although it will be for the Commission to represent the Union 
position in the international body, it is for the Council, when this body is to take 
decisions which have legal effects, to decide beforehand upon the position 
that will be expressed. 

The above provisions condition the exercise of Commission representation 
tasks in the situations addressed therein. Moreover, in the case of signature 
of international agreements, the practice seems to be to confer this task to 
the Presidency rather than the Commission, though the Treaty is open on 
this point. In other words, the pre-Lisbon practice has been continued in this 
regard.

Article 218 TfEU thus carves out certain situations which relate essen-
tially to the adoption of legal commitments. But the representational tasks are 
broader than this. In a multilateral context, situations vary and can include the 
making of political commitments or statements, and the reporting of EU prac-
tices or international meetings which may be of a brainstorming nature.  Such 
situations are not addressed in Article 218 TfEU. 

In this respect one may distinguish two different situations bearing on the 
Commission’s representational role. The first is where the Union’s position is 

3 On the role of the European Parliament under the new arrangements, see the analysis in 
this volume in Passos, ‘The European Union’s External Relations – A Year after Lisbon: A first 
evaluation from the European Parliament’.

4 In addition, the framework Agreement on relations between the European Parliament and 
the European Commission contains rather detailed procedures and provisions on the participa-
tion of members of Parliament as observers in international conferences and bodies set up by 
multilateral agreements. See OJ 2010 L 304/47, paras. 23-29 and Annex III.
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well-known. This may be due to EU legislation, it may follow from earlier EU 
statements or Council conclusions. In these situations, the Commission can 
express the EU position without necessarily having to resort to further internal 
procedures or on-the-spot coordination. Another situation is when the Union’s 
position is not known, i.e. when the EU does not have a position (or only an in-
sufficiently developed position). In this case, the Commission would not have 
a position to represent on the international scene (it is quite another matter if 
the Commission has expressed its view in internal EU discussion, which may 
not have become an EU position). In this situation one has to fall back on Ar-
ticle 16(1) TEU, which provides inter alia that it is for the Council to carry out 
policy-making functions. In other words, when there is not yet a (fully devel-
oped) EU position, it would require the Council in some format to endorse (or 
amend) the position the Commission would have proposed to it, before it can 
be expressed as an EU position for external purposes. As this situation does 
not fall within legislative or treaty-making activities of the Union, a resolution of 
the European Parliament for instance would not do as an EU position: Article 
16(1) TEU entrusts the function of making the EU policy to the Council.

In short, Article 17 TEU sends a clear message as to how the Treaty mak-
ers designed the EU’s external representation. It is for the Commission to 
represent the Union save the area of Common foreign and Security Policy 
and some other instances addressed in the Treaty. It should be kept in mind, 
however, that representation does not mean the same as decision-making, as 
indeed the provisions of Article 218 TfEU show. These provisions condition 
the exercise of the Commission’s representational tasks in the situations ad-
dressed therein. On the whole, it can be said that Article 17 TEU has added 
institutional clarity to the EU’s external representation, and has consolidated 
the Commission’s role in this regard. 

3. ThE hIGh REPRESENTATIVE, ThE EEAS AND ThE EU 
DELEGATIONS 

The Lisbon Treaty also institutes the new office of the high Representative 
of the Union for foreign Affairs and Security Policy (Article 18(1) TEU). The 
Treaty provides that the high Representative shall “conduct” the Union’s com-
mon foreign and security policy and in that context contribute by his/her pro-
posals to the development of that policy and carry it out as mandated by the 
Council (Article 18(2) TEU). In this capacity, the high Representative shall 
represent the Union in matters falling within the Common foreign and Security 
Policy, conduct political dialogues with representatives of third countries and 
express the Union’s position in international organizations an at international 
conferences (Article 27(2) TEU). The high Representative also presides over 
the foreign Affairs Council (Article 18(3) TEU). As the high Representative is 
also one of the Vice-Presidents of the Commission, s/he is also responsible 
for coordinating other aspects of Union’s external action than those of foreign 
and security policy (Article 18(4) TEU). The Treaty still provides for CfSP spe-
cific rules and procedures (Article 24(1), 2nd subparagraph TEU); however, 
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the consequences of this circumstance for the well functioning of the Union 
should be reduced by this dual role that the high Representative has in order 
to ensure overall consistency of EU’s international relations. 

The Lisbon Treaty has repealed the provision of ex-Article 18 TEU, which 
set it for the rotating Presidency to represent the Union in matters falling within 
Common foreign and Security Policy. This was in fact the only provision of the 
old Treaty which gave the Presidency tasks of external representation. 

While these tasks of the Presidency have been removed, the rotating Pres-
idency maintains functions in the internal sphere, thus presiding over Council 
meetings, with the exception of the foreign Affairs Council, which is chaired 
by the high Representative. Most of the preparatory bodies of the foreign Af-
fairs Council are also chaired by a representative of the high Representative, 
coming from the new European External Action Service (EEAS), while some 
of the preparatory bodies remain to be chaired by a representative of the six-
monthly rotating Presidency.5

In order to fulfil his/her mandate, the high Representative is “assisted” by 
the EEAS (Article 27(3) TEU). The organization of the EEAS was created in 
July 2010 as a functionally autonomous body, which shall consist of officials 
of the Commission and the Council Secretariat as well as from the diplomatic 
services of the Member States.6 The building up of the service is ongoing, 
including the recruitment of its staff.

Drawing on the dual functions of the high Representative, the EEAS is 
thus situated amidst the Commission and the Council. It will assist the high 
Representative in her task to conduct the CfSP (as well as to preside over 
the foreign Affairs Council). In addition, it assists him/her in his/her functions 
as Vice-President of the Commission, responsible for external relations. In 
this latter respect, the EEAS has to respect the Commission procedures and 
consult and cooperate with the Commission services. In order to ensure con-
sistency, the EEAS shall in particular contribute to programming and man-
agement cycle of external assistance instruments. In this regard, the EEAS, 
for instance, prepares decisions submitted for Commission approval such as 
country allocations of financial aid or country and regional strategic papers 
and indicative programmes. The programming tasks relating to external aid 
involves in many instances joint preparation with Commission services, as in 
the case of European Development fund and the new European Neighbour-
hood Instrument, and under the responsibility of respective Commissioners, 
and ultimately submitted for Commission approval. On the Commission side, 
work is ongoing to make necessary adaptations to ensure that the EEAS can 
work smoothly within the Commission’s administrative framework in those 
tasks where the final decisions are taken by the Commission.

5 Council Decision 2009/908/EU of 1 December 2009 laying down measures for the imple-
mentation of the European Council Decision on the exercise of the Presidency of the Council, and 
on the chairmanship of preparatory bodies of the Council, OJ 2009 L 322/28.

6 Council Decision 2010/427/EU of 26 July 2010 establishing the organisation and functioning 
of the European External Action Service, OJ 2010 L 201/30. On the first year of the EEAS, see 
the analysis in this volume in Duke, ‘A Difficult Birth: the early days of the European External Ac-
tion Service’.



44

CLEER WORKING PAPERS 2011/3 Paasivirta

It is the task of the Union delegations in third countries and at international 
organizations to represent the Union (Article 221 TfEU). The Union delega-
tions represent the Union in the entirety of its activities, and thus cover both 
CfSP and non-CfSP matters, unlike the Commission Delegations that they 
have replaced. The Union delegations have taken over representational tasks 
which in the past were exercised by the embassies and representations of the 
Member State holding the Presidency. This includes chairing and organizing 
internal coordination meetings. however, as Union delegations, in particular 
at multilateral organisations, are at this stage understaffed, transitional ar-
rangements have been agreed locally with the rotating presidencies while the 
EEAS is being built up. In terms of organization, the Delegations form part of 
the EEAS and they act under the authority of the high Representative 

The above outline gives rise to a number of general observations. The 
most significant development seems the central position given the high Rep-
resentative in the conduct of foreign relations. This central position is seen in 
particular in the fact that s/he chairs the foreign Relations Council meetings. 
This means that the high Representative is put in a position where s/he can 
prepare the agenda, plan and sequence how the relevant items are taken up, 
and conduct the meetings. 

Equally important is that the high Representative has been provided with 
human resources at his/her disposal.  The creation of the EEAS puts the high 
Representative in a position where s/he can, in practical terms, take initiatives 
and ensure implementation and representation. Though the EEAS has for 
political reasons been kept distinct from the Commission services, the way it 
acts will probably be similar to that of the Commission: making initiatives and 
bringing items to the Council’s attention.

Given that the high Representative also exercises authority over the Union 
Delegations, as part of the EEAS, this gives control over significant informa-
tion resources, as s/he would otherwise be wholly dependent on the Member 
States.

The high Representative is thus put in a position where s/he can call the 
shots. The necessary tools are there to ensure coherent foreign policy and to 
make initiatives that serve European interests.

4. ThE ROLE Of ThE MEMBER STATES, ShARED 
COMPETENCES AND MIxED AGREEMENTS

The Lisbon Treaty has brought significant improvements to the management 
of the EU’s external relations. It sets out a single institutional framework for 
the activities of the entire Union. This is expressed in providing the EU with a 
single legal personality, covering both what used to be the Community as well 
as the CfSP aspects. The CfSP is thus inside, not outside, of the common 
institutional framework. Also, it has also entailed removing the functions of the 
Presidency in external (CfSP) representation, as the Lisbon Treaty assigns 
the representational functions, on the one hand, to the Commission, and on 
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the other hand, to the high Representative or, at his level, the President of the 
European Council.

Under the Lisbon Treaty system, the Member States are left without a for-
mal function in the representation of the EU external relations. Subject to the 
Treaty rules, the EU Member States retain their sovereignty to conduct their 
own foreign relations. furthermore, in seeking to clarify the system of EU 
competences, the Lisbon Treaty leaves room for Member States in the areas 
of shared competences (Article 4(2) TfEU). They fall outside the CfSP, and 
include areas such as the environment, energy and internal market, where 
Member States retain competence, unless the Union has already exercised 
its own. In other areas, such as research, development cooperation or hu-
manitarian aid, the fact that the Union has exercised its competence does not 
prevent the Member States from exercising theirs (Article 4(3)-(4) TfEU).  

The areas that remain within the sole competence of the Member States 
would not automatically fall within the system of external representation set 
out in the Treaty. The Member States remain, in principle, free to determine 
their own representation, provided however that they comply with the principle 
of loyal cooperation and unity of the EU as established in the case law of the 
Court of Justice.7

Many of the areas falling within shared competences can have significant 
external relations aspects, others less so. They are also areas where drawing 
a line between the Union and the Member State competences can be difficult 
in practice, either because it requires detailed examination of EU legislation, 
or because in view of particular international instruments, the competences 
are so intertwined that the separation of competences is not possible in practi-
cal terms.

It seems that the notion of shared competences has gained particular in-
terest now that the Lisbon Treaty has otherwise set clear rules for the Union 
representation, either by the Commission or the high Representative in their 
respective fields. It is relevant in different practical contexts on the internation-
al scene, in particular for the EU interventions in international organizations 
or conferences, and in the negotiation or conclusion of international agree-
ments. The agenda in international meetings often covers a wide variety of 
issues. Internally, they may involve CfSP issues, and such non-CfSP issues 
where the Union has exclusive competence. In addition, they regularly involve 
(non-CfSP) issues which fall within the competences which are shared be-
tween the EU and its Member States. In this latter case, the loyal cooperation 
between the EU and its Member States is necessary in order to maintain the 
unity in international representation of the Union. This requires practical ar-
rangements to permit the EU to address the issues at stake in a manner which 
is both fitting and efficient for the external context and respectful of the internal 
competences.

7 Recently in the Case C-246/07, Commission v Sweden (PFOS) [2010] ECR I-0000, paras. 
69-105. See also the analysis in this volume in De Baere, ‘International Negotiations Post Lisbon: 
a Case Study of the Union’s External Environmental Policy’.
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The EU has to project its unity in meetings taking place in international 
organizations and conferences. Concretely speaking, all EU interventions are 
therefore made behind the “EU nameplate”. Regarding issues falling within 
shared competences, the Commission or the EU Delegation would normally 
speak for the EU aspects, while the Presidency would act for the sole national 
competences. This would, however, require that the other Member States 
have authorized it to do so, as the Presidency does not have such represen-
tational tasks automatically under the Treaty rules. On other occasions, these 
latter aspects too are taken care of by the Commission. 

In the case of international agreements, the notion of shared competences 
often leads to its signature and conclusion as a mixed agreement, but it is not 
necessarily so. Much depends on the significance of the shared competence 
part of the agreement, and the extent to which the commitments it entails are 
detailed and far-reaching. 

The Lisbon Treaty has advanced the unity of the EU and enhanced the 
efficiency of its external representation. It is now possible to conclude CfSP 
related international agreements as a Union-only agreement, without national 
ratifications in the Member States. however, the Lisbon Treaty does not ad-
dress the issue of mixed agreements, which are still possible in the areas of 
(non-CfSP) shared competences. Indeed, there are few signs in post-Lisbon 
practice that mixed agreements would disappear any time soon. The well-
known disadvantage with mixed agreements is that their entry into force takes 
often several years, given the national ratification procedures in all 27 Member 
States. They may also blur the lines of responsibility between the Union and 
its Member States.

The adoption of the form of mixed agreement combines different interests 
at stake. On the one hand, the general EU interest of unity and effective ex-
ternal action, and the interests that the Member States may have as individual 
contracting parties. In respect of the latter, one could perhaps distinguish be-
tween the legal interest of Member States in guarding that their national com-
petences are not in any way eroded and their more general participation inter-
est as there may be political or diplomatic benefits of participating as a formal 
contracting party. In bilateral relations with a partner country, for instance, this 
may be a useful common reference point, especially in the case of big partner 
countries like Russia. 

If the practice of mixed agreements is there to stay in the foreseeable fu-
ture, as some predict,8 then perhaps the “Lisbon spirit”, if not its letter, would 
nevertheless serve as inspiration to address the issue of long national ratifica-
tion periods. This could lead to the setting of timeframes for the completion 
of the ratifications. Accordingly, it could be envisaged that, unless ratified by 
some jointly set time-limit, the EU and those Member States that have al-
ready ratified could go ahead and deposit their ratification instruments and 
thus permit the entry into force of the agreement. In that case, the agreement 
would enter into force for the EU and those Member States that have already 

8 See for instance A. Rosas, ‘The future of Mixity’, in C. hillion and P. Koutrakos (eds.), Mixed 
Agreements Revisited (Oxford, hart Publishing 2010), 367-374.
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ratified. As for the Member States which have not yet completed their national 
ratification procedure, the agreement would not enter into force in their capac-
ity as independent contracting parties, while as EU members, they would be 
covered as far as the EU competences extend. This situation would not be 
wholly unknown in practice. for instance, in the context of EU enlargements 
there have always been separate protocols or other treaty arrangements to 
carry out necessary adjustments, in the WTO or other international contexts, 
regarding EU participation in international agreements with third parties. The 
disadvantage would be that the EU unity would perhaps suffer to some de-
gree. The differences in entry into force could probably be taken care of by ap-
propriate drafting of the relevant clauses in the agreement. This could accel-
erate the entry into force of the agreements, while at the same time maintain 
the EU Member States as formal contracting parties. The setting of timetables 
could also be an incentive for ensuring that national ratifications proceed more 
rapidly.
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ThE EuRopEan union’s ExTERnaL RELaTions a yEaR 
afTER Lisbon: a fiRsT EvaLuaTion fRom ThE EuRopEan 

paRLiamEnT

Ricardo Passos*

1. INTRODUCTION

As far as the European Parliament (hereafter: EP) is concerned, the main 
changes brought about by the Treaty of Lisbon on the EU’s external relations 
are the following:

(a) Under the Treaty of Nice, the rule was that the EP was consulted before 
the conclusion of international agreements. The consent procedure applied 
only in four exceptional instances (association agreements, and three 
other specific instances laid down in Article 300 (3), second subparagraph 
TEC). With the Treaty of Lisbon, the exception became the rule and now 
for basically all international agreements, Parliament is required to give 
consent before the agreement can be concluded by the Council (Art. 218 
(6) (a) TfEU).

(b) The second change concerns the budgetary procedure (Art. 314 TfEU) 
and the fact that now the TfEU foresees a Multiannual financial framework 
for at least a period of 5 years (Art. 312 TfEU), which is adopted by the 
Council but following consent of the EP. The latter has now a say, as the 
Council, on expenses related to the EU external relations, in particular 
concerning the Common foreign and Security Policy (hereafter: CfSP).

(c) The third change concerns the high Representative/Vice-President of the 
Commission and the political accountability agreed with the EP.

(d) The fourth change is linked with the third and concerns the establishment 
of the European External Action Service (hereafter, EEAS) and the fact 
that a specific section of the EU budget (Section x) relates to it, which 
implies that the EP has to agree with this part of the budget. It also has 
competence to decide on the discharge of the EEAS, which provides a 
degree of political control on how the EEAS is organised.1 The EP Com-
mittee on budgetary control is particularly concerned in verifying how the 
EU budget is spent on external relations, in particular regarding CfSP.

* Director of the Legal Service of the European Parliament. The opinions expressed in this 
paper are personal and do not necessarily coincide with the positions adopted by the European 
Parliament.

1 On the first year of EEAS, see the analysis in this volume in Duke, ‘A Difficult Birth: the 
early days of the European External Action Service’.
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from the above-mentioned changes, there is no doubt that the one with the 
highest impact is the fact that for almost all international agreements (except 
those related exclusively to CfSP), Parliament’s consent is required.2 I will 
therefore focus in this paper on the impact of the consent procedure for the 
European Parliament. I will develop this subject in the following three parts: the 
scope of the consent procedure (section 2); the question how to apply the 
consent procedure in practice: difficulties of interpretation of Article 218 (10) 
TfEU (section 3); and the concrete impact of the consent procedure in EU 
external relations: is the European Parliament playing an active role in EU 
external policy shaping? (section 4).

2. ThE SCOPE Of ThE CONSENT PROCEDURE

The first question to be considered is whether the power of the institution which 
is required to give consent is limited to say “yes” or “no”, or whether it has some 
margin in exercising an influence over the content of the final text to be ad-
opted.

As we know, this procedure exists since the Single European Act (1987) for 
association agreements and accession of new Member States. The Treaty of 
Maastricht (1993) subsequently introduced this procedure also for legislative 
acts (e.g. in relation to the Statute of MEPs, and the Statute of the Ombudsman 
which require the consent of the Council; the act adopting electoral procedure 
which requires the consent of EP; or the organisation of Structural funds ex 
Art 161 TEC).

Concerning the “consent procedure” for the conclusion of international 
agreements, as for the accession treaties and association agreements, the 
Court of Justice used the words “joint decision” in a Judgment of 27 September 
1988. The exact words used by the Court read as follows: “The prerogatives 
of the European Parliament have been augmented by the Single European 
Act, which has vested in it a power of joint decision with respect to accession 
and association agreements”.3 It is interesting to note that the words “joint 
decision” correspond to the translation of the words “co-decision” in french, 
the original language of the Judgment. In legal literature, it is mentioned that, 
despite the word “consent” it is in reality a “co-decision” procedure because 
one institution, generally the Council, cannot adopt the act without the consent 
of the other (generally the EP).4 When an institution’s consent is required for 
the adoption of an act, the requesting institution generally enters into negotia-
tions with the institution giving consent prior to establishing a text. The Euro-
pean Parliament acted in this way with the Council on two occasions relating 
to (i) the adoption of the Statute of Members of the European Parliament; and 

2 This is mainly the result of the inclusion of Article 218(6)(a)(v) TfEU which holds that the 
consent of the European Parliament is required for the conclusion of “agreements covering fields 
to which either the ordinary legislative procedure applies, or the special legislative procedure 
where consent by the European Parliament is required”. 

3 Case C-302/87, European Parliament v Council [1988] ECR 5615, para. 27.
4 G. Isaac, Droit communautaire général (Paris, Colin 1999), at 70. 
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(ii) the regulations and general conditions concerning the European Ombuds-
man (the Council is required to give consent).

This approach, which has been applied to the legislative procedure, should 
also apply to international agreements. In other words, Parliament must not 
merely passively take note of the actions of the other institutions, but it may 
also bring some influence to bear on the Commission and the Council, in order 
to facilitate its consent on the final text. In some cases, the Parliament conveys 
its concerns to the Commission and to the Council through resolutions ad-
opted in plenary.5 This interpretation is corroborated by the very terms of Article 
218 (10) TfEU, which reads as follows: “The EP shall be immediately and 
fully informed at all stages of the procedure”. Why should the EP be immedi-
ately and fully informed throughout the whole procedure from the opening of 
the negotiations, the decision adopting the negotiating directives until the sig-
nature of the draft international agreement, if it is to remain passive? Defi-
nitely, this provision means that Parliament is called upon to play a role during 
the negotiations of the international agreements, even if it is obviously not for 
the Parliament to negotiate them. This role is comparable to the role of the 
Council. This is clear for trade agreements. Article 207 (3), third subparagraph 
TfEU holds that “The Commission shall report regularly to the special commit-
tee and to the European Parliament [emphasis added] on the progress of 
negotiations”. In other words, the EP and the Committee appointed by the 
Council, the Trade Policy Committee, should receive the same level of informa-
tion from the Commission.6 Yet, at the present moment, the implementation of 
the consent procedure raises some difficulties.

3. hOW ShOULD ThE CONSENT PROCEDURE BE APPLIED IN 
PRACTICE? DIffICULTIES Of INTERPRETATION Of 
ARTICLE 218 (10) TfEU

The situation concerning the procedure for the conclusion of international 
agreements is surely complex and raises important and sensitive issues. It 
does not only concern the interaction between the Parliament, the Council and 
the Commission, but also Member States and third states or international or-
ganisations. According to Article 218 (2) TfEU, the Council adopts the nego-
tiating directives and the Commission negotiates. The Council may also address 
directives to the negotiator and designate a special committee in consultation 
with which the negotiations must be conducted (Article 218 (3) TfEU). It is only 
after the Council has given authorisation for the signature of the agreement 

5 See, for example, European Parliament resolution of 5 May 2010 on the launch of negotia-
tions for Passenger Name Record (PNR) agreements with the United States, Australia and Can-
ada, P7_TA(2010)0144. 

6 On the Lisbon amendments in the area of CCP, see the analysis in this volume in hoffmeis-
ter, ‘The European Union’s common commercial policy a year after Lisbon– Sea change or busi-
ness as usual?’.
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that the Parliament is requested to give its consent. Only if Parliament gives 
its consent, can the Council, then, conclude the agreement.

Now, it is obvious that Parliament can only give its consent if it agrees with 
the text, but it would be extremely risky if the Parliament was faced with a fait 
accompli and was required merely to give or refuse its consent. International 
relations must be based on stability, and a negative vote from the Parliament 
can have very negative consequences, not least on how the EU is perceived 
by its partners. Therefore, this must be avoided by all means. We all saw what 
happened with the rejection by the EP of the Swift draft agreement between 
the EU and the USA in february 2010. Such a negative outcome can only be 
avoided if the EP is involved from the very beginning of the negotiations. Per-
haps the best way would be for the Parliament and the Council to agree on the 
negotiating directives from the outset. from there on, the Parliament should 
be in a position to be regularly informed by the Commission on the evolution 
of the negotiations. 

This right to be informed stems from the very wording of Article 218 (10) 
TfEU, but for the moment there are some difficulties about the implementation 
of this provision. Actually, the Parliament is still not yet systematically “imme-
diately” and “fully” informed. In particular, there are difficulties concerning clas-
sified information. The situation is different with regard to documents of the 
Council (in particular, the negotiating directives, or mandate) and those which 
fall under the Commission’s responsibility (such as draft negotiating texts). 
Surely, Article 218 (10) TfEU applies also to classified information. There is 
no exception laid down in this provision, so the EP is entitled also to be informed 
about the classified or confidential parts of international agreements under 
negotiation. Moreover, this right exists not only for international agreements on 
which Parliament is required to give its consent but for all international agree-
ments foreseen in Article 218 TfEU, that is to say also CfSP agreements.  

As far as the Council is concerned, what the Parliament wants is basically 
to have access to the negotiating directives (the mandate), which the Council 
adopts. The latter does not dispute the fact that the Parliament is entitled to 
actually have access to the text of the mandate. But, for the moment, each time 
a Chairman of a Committee asks the Council to transmit to the EP the negoti-
ating directives, the Council argues that the mandates are classified as “EU 
restreint” and therefore, if MEPs wish to have access to them, they must go to 
the Council’s premises. This is, of course, unacceptable to the MEPs. Can you 
imagine how MEPs sitting in Strasbourg for a plenary session should take the 
plain or the train to go to the Council’s premises to read the mandates? Appar-
ently, what the Council is doing is applying the current inter-institutional agree-
ment (hereafter, IIA) which the Council concluded with the EP in 2002 
concerning access by the EP to sensitive information of the Council in the field 
of security and defence policy (that is to say classified information relating to 
CSDP and CfSP).7 But this is manifestly not proportionate when one considers 

7   Interinstitutional Agreement of 20 November 2002 between the European Parliament and 
the Council concerning access by the European Parliament to sensitive information of the Council 
in the field of security and defence policy, OJ 2002 C 298/1.
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that these documents do not relate to defence or CfSP but relate to agree-
ments which require Parliament’s consent for their conclusion, in conformity 
with Article 218(6)(a) TfEU.

following the rejection by the Parliament of the Swift agreement, the Coun-
cil committed itself to negotiating an inter-institutional agreement with the 
Parliament in order to allow the latter to have easier access to the classified 
parts of documents related to international agreements on which it has a right 
of consent. On 16 November 2010, the Council submitted a proposal for an IIA 
to the EP. The negotiations have just started. Surely, the arrangements to be 
concluded should not be modelled on the current arrangements for access to 
sensitive information in the area of security and defence policy, which are 
particularly restrictive. Indeed, here we are considering classified information 
concerning EU agreements on which the EP gives consent (trade, transport, 
environment, etc). So we will see how an inter-institutional agreement can be 
reached. Such an agreement is necessary for the proper application of Article 
218 (10) TfEU. however, it is not a conditio sine qua non. The institutions have 
to respect the obligation to inform the Parliament which stems directly from the 
Treaty. An inter-institutional agreement would facilitate the access to confiden-
tial documents and would be the expression of sincere cooperation between 
institutions. Yet, as long as there is no agreement, the institutions have to act 
on a case-by-case basis and respect the Treaties. It would be appropriate to 
find a practical arrangement acceptable for both parties. It is difficult to maintain 
the current situation of deadlock with the risk of Parliament eventually withhold-
ing its consent for lack of sufficient information.

The situation with the Commission is different because there is an inter-
institutional agreement between the EP and the Commission concluded on 20 
October 2010, which is the framework Agreement on relations between the 
EP and the Commission.8 This framework Agreement stipulates that the “Par-
liament shall be immediately and fully informed at all stages of the negotiation 
and conclusion of international agreements, including the definition of negotiat-
ing directives” (point 23). It further holds that “the information (...) shall be 
provided to Parliament in sufficient time for it to be able to express its point of 
view if appropriate, and for the Commission to be able to take Parliament’s 
views as far as possible into account” (point 24). Annex III of the framework 
Agreement establishes specific provisions for the negotiation and conclusion 
of international agreements. It stipulates that:

“In the case of international agreements the conclusion of which requires Parliament’s 
consent, the Commission shall provide to Parliament during the negotiation process 
all relevant information that it also provides to the Council (or to the special commit-
tee appointed by the Council). This shall include draft amendments to adopted ne-
gotiating directives, draft negotiating texts, agreed articles, the agreed date for 
initialling the agreement and the text of the agreement to be initialled. The Commis-

8 framework Agreement on relations between the European Parliament and the European 
Commission, OJ L 304, 20.11.2010, at 47. This framework Agreement is inserted in Annex xIV 
of the EP Rules of Procedure.
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sion shall also transmit to Parliament, as it does to the Council (or to the special 
committee appointed by the Council), any relevant documents received from third 
parties, subject to the originator’s consent. The Commission shall keep the respon-
sible parliamentary committee informed about developments in the negotiations and 
in particular explain how Parliament’s views have been taken into account” (point 
4).

Annex II of the framework Agreement contains specific provisions governing 
the forwarding of confidential information to Parliament. These arrangements 
function relatively well, but some parliamentary committees are not fully satis-
fied with the level of information provided by the Commission during the nego-
tiation process. The question on how to handle confidential information 
provided to the Parliament remains an issue, even if some Commissioners 
seem to be genuinely motivated to find ways and means to improve the level 
of information available to the Parliament. 

4. CONCRETE IMPACT Of ThE CONSENT PROCEDURE IN EU 
ExTERNAL RELATIONS: IS ThE EUROPEAN PARLIAMENT 
PLAYING AN ACTIVE ROLE IN POLICY ShAPING?

It is still too early to have a clear view of Parliament’s role. One thing is certain: 
as mentioned before, “consent” means “joint decision” and joint decision means 
“co-decision”. So, the Parliament has definitely an important role to play, and 
not only when it refuses to give consent. The refusal to give consent concern-
ing the Swift draft agreement with the USA is a good example. But rejecting an 
agreement by refusing to give consent should be and remain exceptional. 
Ultimately, it would be the EU external policy that stands to loose. Moreover, 
what matters for the Parliament is not to reject an agreement but rather to influ-
ence the very content of the agreement. That is why it is important to build the 
concept of consent in terms of political dialogue between Parliament, Council 
and the Commission. Political constructive dialogue implies trust among the 
institutions and not suspicion or distrust. The three institutions, in particular the 
EP and the Council, should bring to the external relations area the spirit of 
cooperation they exercise when they adopt legislative acts jointly, when they 
apply the ordinary legislative procedure. The worse is to put before the Parlia-
ment a draft agreement as a fait accompli on a take-it-or-leave-it position. This 
is, in my view, contrary to the wording and spirit of the Treaties, in particular 
Article 218 TfEU.

In concrete terms, how has Parliament influenced positively the content of 
international agreements in the months following the entry into force of the 
Treaty of Lisbon? Until now the Parliament has developed a constant practice 
of adopting political resolutions indicating its priorities for the negotiations. It 
continues to do so, after the Treaty of Lisbon. The difference is that, before the 
Treaty of Lisbon, there were like declarations without much effect; now with the 
Treaty of Lisbon, these resolutions may actually contain the “conditions” for 
consent. It is a way of putting pressure on the Commission and on the Council 
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and of saying publicly: “we can only give consent if you insert this or this para-
graph in the agreement”. Some members and Committees believe this is a 
good political strategy. The inconvenience, in my view, is that it could also place 
the Commission and the Council in a take-it-or-leave-it situation, and moreover, 
it brings to the public domain and in particular to the third states concerned 
with which the Union negotiates the conditions of the Parliament, a sort of a 
second mandate for negotiations. But it is also true that with the threat of veto, 
the Parliament resolutions can be politically effective. Examples are: (i) the 
current negotiations with the USA on the Swift agreement; (ii) the current ne-
gotiations on PNR with USA, Australia and Canada; (iii) the free Trade Agree-
ment with Korea and the inclusion of chapters on environment and social/labour 
issues (ILO labour standards)9; and (iv) the free Trade Agreement (fTA) with 
India, in which the Parliament set up conditions - such as the requirement that 
human rights and democracy clauses constitute essential elements of the fTA, 
concern about persecution of religion minorities and human rights defenders.10

In most cases, the Parliament insists on the insertion of clauses linked with 
the political situation of the country in question (negotiation of a Cooperation 
agreement with Libya,11 Partnership Agreement with Russia12), but also human 
rights, social and environment clauses. Whilst this is true as a rule, in the case 
of consent, the Parliament is also defending some more concrete economic 
concerns. for example, the resolution on the negotiations for a free trade 
agreement with India includes sections on investment and public procurement.13 
The Parliament has also recently adopted a resolution outlining its position on 
how the EU should develop its relations with third countries in relation to foreign 
direct investment (fDI) and how elements on fDI should be incorporated into 
free trade agreements negotiated by the EU.14

In this context, it is also important to note that, in some areas, consent is 
completely new and the Committees concerned wish to have an enhanced 
influence. One example is the modification of the Association Agreement with 
Morocco and the expressed reluctance from the Committee of Agriculture to 
this agreement. This reluctance is substantially motivated by economic concerns 

9 See European Parliament resolution of 13 December 2007 on the trade and economic rela-
tions with Korea, P6_TA(2007)0629, which in paragraphs 7-16 called for the Korea free trade 
agreement to include social and environmental clauses. The signed agreement does, in fact, in-
clude chapter 13 on trade and sustainable development and calls for recognition of international 
standards and enhancing cooperation between the parties in this regard. 

10 The European Parliament adopted a resolution on 26 March 2009 on an EU-India free 
Trade Agreement (P6_TA(2009)0189), before the entry into force of the Treaty of Lisbon. The 
negotiations on the agreement are not yet concluded, but the Commission has explained its ef-
forts to incorporate a sustainability Chapter in the agreement. 

11 European Parliament recommendation of 20 January 2011 to the Council on the negotia-
tions on the EU-Libya framework Agreement, P7_TA-PROV(2011)0020, issued prior to the re-
cent upheavals in the country. 

12 European Parliament recommendation to the Council of 2 April 2009 on the new EU-Russia 
agreement, P6_TA(2009)0215. 

13 European Parliament resolution of 26 March 2009 on an EU-India free Trade Agreement, 
P6_TA(2009)0189, paragraphs 26-31. 

14 European Parliament Resolution of 6 April 2011 on the future European international in-
vestment policy, T7-0141/2011.
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from farmers and producers from france, Spain, Italy and Greece, in particular 
relating to the tomato and strawberry imports. The Committee on Agriculture, 
which never had to give consent to any international agreement, is now con-
sidering rejecting this envisaged agreement in an opinion it will give to the lead 
committee, the Committee on International Trade. But it is also concerned with 
Trade Agreements with MERCOSUR and Canada as far as agricultural products 
are concerned. Members of the Committee on Agriculture played a very active 
role in a hearing organised by the Committee on International Trade about the 
re-launch of negotiations for an association agreement with MERCOSUR, 
highlighting concerns about the need to maintain a balance between trade 
liberalisation and food security. A similar approach is taken by the Committee 
on fisheries, which had never before had to give consent. for example, the 
committee is airing serious concerns about prolonging the fisheries agreements 
with Morocco because EU vessels fish in the waters of Western Sahara. This 
illustrates that one year after the entry into force of the Treaty of Lisbon, the 
Committees dealing with international agreements are becoming more aware 
of the important role they are called upon to play, due to their responsibilities 
in giving their consent to the conclusion of the agreements. 

5. CONCLUDING REMARKS

A first evaluation of such a short period is possibly premature, but it can none-
theless be said that the EP has acted with awareness, but also with a sense 
of political responsibility. Those who feared that the Parliament could upset the 
stability of EU external relations misconceived the role of the EP. As with the 
first experiences of the co-decision procedure in the area of internal market 
legislation, the Parliament has shown in the area of external relations maturity 
in the way it prepares the consent of international agreements. Indeed, in more 
than one year, only one rejection was voted, and this concerns the Swift draft 
agreement with the USA, which as it was presented to the Parliament (as a 
pure fait accompli in such a sensitive area for the citizens) could hardly have 
gained a favourable vote.

This maturity is certainly a good sign for the future, but the Parliament will 
exercise its rights and prerogatives fully and the Commission and the Council 
need to take that into account, in particular concerning the forwarding to the 
Parliament of all the information it needs to vote its consent. This is particu-
larly true as far as confidential information is concerned. By demanding the 
transmission of this information, the Parliament is merely exercising its rights, 
as they stem from the Treaties.
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Eu ExTERnaL aCTion afTER ThE EnTRy inTo foRCE  
of ThE Lisbon TREaTy: CohEREnCE aT LasT? 

Ivan Smyth*

1. INTRODUCTION

The Lisbon Treaty, which entered into force on the 1st December 2009, heralds 
a new era in the conduct of the external relations of the European Union. The 
significant changes Lisbon introduced, such as the identification and classifica-
tion of the competences conferred on the EU, the conferral of legal personal-
ity on the EU, the creation of the office of the high Representative (hR) and 
the European External Action Service (EEAS), and the consolidation of the 
procedures for the negotiation and conclusion of agreements into one treaty 
provision can, at least in theory, assist the EU to operate more effectively on 
the international stage. Perhaps inevitably, however, the reality has been less 
satisfactory to date. The outcome of the negotiations has also created some 
uncertainty, most notably in respect of the roles to be played by key EU actors, 
which has the potential to undermine the EU’s ability to pursue a more effective 
and coherent external relations policy. This paper draws attention to a number 
of issues in relation to the negotiation and conclusion of agreements by the EU 
and in the conduct of its external relations post Lisbon.

2. CLASSIfICATION Of COMPETENCES, SINGLE LEGAL 
PERSONALITY AND COMMON OBJECTIVES fOR EU 
ExTERNAL ACTION

The most significant changes introduced by the Lisbon Treaty are the reorder-
ing of the Treaties, the clear identification of the nature and extent of the EU’s 
competences and the conferring of legal personality on the European Union. 
The identification and classification of the competences of the EU set out in 
Articles 2-6 TfEU for the first time provides an indication of the extent of the 
competences conferred on the EU and useful guidance in determining wheth-
er and to what extent the EU has competence in relation to matters to be ad-
dressed in either negotiations in international organisations or of international 
agreements. 

* Legal Counsellor, EU & Wider Europe Team, foreign and Commonwealth Office. The views 
expressed in this article are personal to the author and do not represent the views of the foreign 
and Commonwealth Office. The author wishes to thank Iain Macleod, fCO Legal Adviser, for his 
helpful observations and comments on an earlier version of this paper.
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Similarly, the conferral of legal personality on the EU and the dismantling of 
the former pillar structure removes the previous difficult segmentation of re-
sponsibilities under the pre-Lisbon Treaties.  No longer are we faced with, as 
Professor Alan Dashwood so aptly describes it, “the troubling metaphysics of 
an EU acting directly for some purposes, and through its Community persona 
for other purposes”.1 following the entry into force of Lisbon, the EU has ex-
plicit legal personality2 and has replaced and succeeded the European Com-
munity. It possesses the power to act across the whole range of external 
matters covered by the TEU and the TfEU.  This is reflected in Article 205 
TfEU which explicitly links the Union’s external action on the international 
scene pursuant to Part five TfEU back to the principles, objectives and gen-
eral provisions laid down in Chapter 1 of Title V TEU, thus in principle recogniz-
ing the seamless interaction of action under the TEU and TfEU. 

Lisbon has also removed an anomaly that previously existed in relation to 
the territorial scope of application of the Treaty of European Union. Prior to the 
entry into force of the Lisbon Treaty, the TEU was silent as to its territorial scope. 
This defect is now remedied, as Article 52(2) TEU confirms that the TEU and 
the TfEU have the same territorial scope which is in turn specified in Article 
355 TfEU.

3. ThE NEGOTIATION AND CONCLUSION Of AGREEMENTS 
POST LISBON

Pre-Lisbon, the procedures for the negotiation and conclusion of external 
agreements were addressed in three separate provisions in the Treaties - Ar-
ticles 24 and 37 TEU related to agreements under the Second (Common 
foreign and Security Policy (CfSP)) and Third (Justice and home Affairs (JhA)) 
Pillars under the TEU and Article 300 EC which governed the negotiation and 
conclusion of agreements under the EC Treaty. The Lisbon Treaty replaces 
these three legal bases with one over-arching clause that sets out the mo-
dalities for the negotiation and conclusion of all international agreements to be 
entered into by the EU.3 Article 218 TfEU governs both agreements relating 
to the CfSP (which otherwise remains largely detached from other EU policies 
and subject to special rules) and agreements covering the more traditional 
sectoral policies such as trade, environment and transport falling within the 
scope of the TfEU. This rationalisation is to be welcomed. It reflects a desire 
to enable the EU to conclude comprehensive EU-only agreements in place of 
the pre-Lisbon bias in favour of mixed agreements. however, experience since 
the entry into force of Lisbon demonstrates that there are still significant issues 
to be resolved.

1 Lecture at the University of Ghent entitled ‘Is the legal and institutional framework of EU 
external action post-Lisbon fit for purpose?’, given on 3 May 2011.

2 Article 47 TEU.
3 Article 37 TEU does provide that the EU can enter into agreements in relation to the CfSP 

but does not set out any modalities for this. The procedures for negotiating CfSP agreements are 
to be found in Article 218 TfEU.
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Although Lisbon opens up the possibility for there to be EU-only level agree-
ments straddling both the TEU and the TfEU, there remains some reticence 
to move in this direction. The evidence to date is that some continue to be 
wedded to the principle of mixity and are reluctant to contemplate moving to-
wards wide-ranging EU-only agreements. The likelihood is that, at least for the 
foreseeable future, some will persist in arguing for mixed agreements where 
the subject matter of the proposed negotiations touch on  issues such as non-
proliferation, the international criminal court, etc. Indeed, even in sectoral areas 
such as the environment where competence is shared between the EU and 
Member States, there is little evidence of significant movement towards the 
negotiation of EU-only agreements which include matters where the EU has 
not as yet exercised its internal competence. If this continues, then the poten-
tial advantages offered by Lisbon for faster conclusion and implementation of 
international agreements by the EU may prove illusory. The EU will, as before, 
be forced to await ratification by all Member States of a mixed agreement 
before the agreement will be able to enter force.

The European Parliament emerges from Lisbon as a significant player in 
terms of the negotiation and conclusion of international agreements at the EU 
level.4 Although still excluded from any role in relation to agreements relating 
exclusively to the CfSP, in other areas the European Parliament will be able 
to exercise considerable influence on the conduct and ultimate outcome of 
negotiations. The reasons for this are twofold. firstly, the increase in the Eu-
ropean Parliament’s co-legislator role for matters covered under the TfEU 
means that its consent will be needed for a much wider variety of agreements 
than previously. This is particularly significant in respect of future agreements 
in key areas of EU external policy such as trade and fisheries where hitherto 
the European Parliament has played a marginal role. Secondly, Article 218(10) 
TfEU places an obligation on the Council and the Commission to keep the 
European Parliament immediately and fully informed at ‘all stages of the pro-
cedure’, thus providing the European Parliament with much more information 
than previously. This, when combined with the requirement for it to consent to 
the final agreement before it can be concluded by the Council, enables the 
European Parliament to exert its influence over the course of the negotiations. 

The precise parameters of the obligation in Article 218 (10) TfEU are open 
to debate. Unsurprisingly, this has already given rise to some tensions between 
the European Parliament and the Council particularly as regards the extent to 
which the obligation applies when the Council is determining the nature and 
scope of a negotiating mandate. The European Parliament has attempted to 
pre-empt the determination of this issue in its favour by recently entering into 
a framework Agreement with the Commission which purports to provide it with 
draft mandates and requires the Commission to take into account any views 
expressed by it on the text. The Council, which did not participate in the nego-
tiations of the framework Agreement, expressed some concern about this at 
the time. furthermore, it has indicated that it will monitor carefully the operation 

4 See the analysis in this volume in Passos, ‘The European Union’s External Relations – 
A Year after Lisbon: A first evaluation from the European Parliament’.
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of the framework Agreement by the parties to ensure that they continue to act 
within the limits set by the Treaties. This is just one example of the potential 
for tensions to arise between the different EU institutional actors as a result of 
the ambiguous terms of the Lisbon Treaty. 

Several other issues arise from the terms of Article 218 TfEU. These con-
cern:

(a) the form in which the Council must authorise the EU negotiator to com-
mence negotiations, i.e. a formal decision only or other forms of instrument 
such as Council Conclusions;

(b) whether it is still possible to have one decision which covers both the 
authorisation from the Council and the authorisation from the Member 
States to commence negotiations on a mixed agreement or whether the 
EU and Member State competence elements must be separated out into 
two different decisions; and 

(c) what role, if any, can be assigned to the rotating Presidency to negotiate 
elements of a proposed mixed agreement falling within Member State 
competence. 

It is only to be expected that a variety of issues such as these would arise 
given the significant changes made by Lisbon. Some jockeying for position will 
inevitably arise between the different EU players as they strive to take the 
measure of each other in light of the Lisbon changes and grope their way to 
an appropriate modus vivendi. It is to be hoped, however, that in the meantime 
the ability of the EU to negotiate effectively on a range of ongoing negotiations 
will not be undermined by internal squabbles.

It is perhaps worth looking specifically at the changes made to the Common 
Commercial Policy (CCP) under Lisbon and how these impact on EU level 
trade negotiations.5 Some issues arise which are linked to the interpretation of 
Article 218 TfEU and its relationship to Article 207 TfEU. for example, do the 
procedures which govern the authorisation and the conduct of negotiations 
relating to trade agreements differ from other international agreements due to 
the specificities of Article 207(3) TfEU? 

Perhaps more interesting, however, is to look at some broader issues. 
Overall, Lisbon should make it easier for the EU to enter into comprehensive 
trade agreements with third countries. On their face, the changes made to the 
CCP would seem to offer the EU considerable benefits. The removal of the 
requirement for mixity in relation to certain agreements relating to trade in 
services is a sensible rationalisation of the overly complicated provisions intro-
duced under the Nice Treaty. Now at least it is clear that comprehensive trade 
agreements fall within the EU’s exclusive competence and can be concluded 
by the EU alone. It is, however, notable that international agreements in the 
field of transport remain excluded from the scope of the CCP by virtue of the 
carve-out carried over into Article 207(5) TfEU. 

5 See also the analysis in this volume in hoffmeister, ‘The European Union’s common com-
mercial policy a year after Lisbon – Sea change or business as usual?’.
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The requirements for unanimity in respect of the conclusion of certain trade 
agreements are obscure and may prove difficult to apply in practice. for ex-
ample, who will decide whether an agreement in the cultural and audiovisual 
services field risks prejudicing the Union’s cultural and linguistic diversity so as 
to require unanimity? Clearly, it will be in the interests of some who are opposed 
to the EU negotiating in these areas to argue that this is the case in respect of 
any proposed provisions touching on these areas in a trade agreement. Disputes 
on these points are inevitable in the future. No doubt it will fall to the EU Courts 
to act as the final arbiter. In the meantime, this may still serve to hamper the 
EU’s ability to achieve the level of ambition it might otherwise attain in trade 
negotiations. 

A further significant change in the trade field is the addition of foreign direct 
investment (fDI) to the scope of the CCP. Alas, however, this is not without 
difficulties. Although fDI has been brought within the ambit of the CCP as set 
down in Articles 206 and 207 TfEU, the term itself is not defined. This has 
already given rise to debate within the Union as to the precise scope of the 
EU’s competence to act in this area. for example, some question whether fDI 
can cover indirect forms of investment through portfolio investments. It is per-
haps unfortunate that more thought was not given to the need to define this 
term. Amongst the myriad of other issues that remain to be resolved in this 
area are questions such as:

(a) how best to preserve the protections accorded to Member States’ investors 
under their national bilateral investment protection agreements pending 
the negotiation and entry into force of EU level agreements; 

(b) the extent to which EU level agreements can address not only State to 
State/ regional international organisation disputes but also claims brought 
against the EU or a Member State by individual investors linked to which 
are difficult questions about how to apportion responsibility and liability 
between the EU and its Member States; and

(c) whether EU participation in international investment arbitration fora such 
as ICSID is necessary in order for the EU to exercise its new competence 
effectively. 

All of these matters will take time to resolve.

4. ExTERNAL REPRESENTATION Of ThE EU POST LISBON

Much has been written about the changes made under Lisbon in regard to the 
future conduct of the EU’s external relations arising from the creation of the 
office of the high Representative and the European External Action Service 
(EEAS) to assist him/her.6 Without doubt, this new configuration of EU external 
actors, coupled with the creation of a new specific Council configuration, the 

6 See the analysis in this volume in Duke, ‘A Difficult Birth: the early days of the European 
External Action Service’.
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foreign Affairs Council, marks a totemic change in the EU’s organisational 
arrangements for the conduct of the EU’s external relations. 

The consolidation of the external relations functions previously carried out 
by the former high Representative for the CfSP, the Secretary-General of the 
Council and the Commissioner for External Affairs under one umbrella should, 
in theory, inject more visibility and stability into the external representation of 
the EU and assist in ensuring consistency between different sectors of the EU’s 
external actions. This should be further assisted by conferring responsibility for 
chairing the foreign Affairs Council on the high Representative. Similarly, task-
ing the high Representative with fulfilling the functions previously assigned to 
the rotating Presidency in relation to the CfSP, in particular the conduct of 
political dialogue, allows the EU to present a more consistent and coherent line 
over time. Dispensing with separate Council and Commission representations 
in third countries and attached to international bodies in favour of unified EU 
delegations should allow for an optimal deployment of resources and avoid 
wasteful duplication whilst ensuring that a unified approach is being presented 
by the EU.

however, both the provisions of Lisbon itself and the attitudes of all the key 
players within the EU may, if care is not taken to avoid doing so, serve to un-
dermine the ability of the EU to reap the rewards and to bolster its influence 
and effectiveness on the world stage. firstly, although Article 27(2) TEU tasks 
the high Representative with representing the Union on CfSP issues, the 
conduct of political dialogue and with expressing the Union’s position in inter-
national organisations and conferences, Article 15(5) TEU ascribes the role to 
the President of the European Council to ensure the external representation 
of the Union on issues concerning the CfSP at head of State level gatherings. 
Whilst the President of the European Council is to undertake this role without 
prejudice to the powers of the high Representative, nevertheless the possibil-
ity for tensions to surface between the two offices and their respective staff is 
real. The problem may be further compounded by the fact that the President 
of the Commission will also be in attendance at international gatherings at head 
of State level. Under Article 17 TEU, the Commission is tasked with ensuring 
the EU’s external representation in areas outside of the CfSP. frankly, it is 
difficult to say that the arrangements under Lisbon provide a satisfactory answer 
to henry Kissinger’s oft quoted concern: “When I want to speak to Europe who 
do I call?” There is still considerable potential for confusion to arise in the minds 
or the EU’s interlocutors as to whom they should speak to on any particular 
issue. 

In principle, drawing staff in roughly the same proportions from the Com-
mission, the Council Secretariat and Member States to staff the new EEAS 
does offer the possibility to create a real pool of external relations expertise. 
however, the challenges in blending these different elements into a cohesive 
force with a unified philosophy, outlook and esprit de corps whilst maintaining 
budget neutrality should not be underestimated. Time must be allowed to 
achieve this and it should be recognized that mistakes will be made along the 
way.
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Concerns have also been expressed that the high Representative’s poten-
tial effectiveness may be undermined by the fact that key foreign policy port-
folios are not within the ambit of his/her role. Responsibility for matters such 
as trade, development and enlargement remain under the authority of other 
Commissioners. In my view this is overstated. If one takes the analogy of a 
Member State administration, issues such as development and trade often are 
separate from the mandate of the foreign service and fall to other Departments 
to conduct. Whilst undoubtedly there is a risk that the different services may 
become protective of their areas of influence and pursue competing or diverse 
objectives, the mechanisms are in place to limit this. firstly, the high Repre-
sentative also holds the office of Vice-President of the Commission. This allows 
him/her to attend meetings of the Commission where s/he will be able to exert 
influence over his/her colleagues given his/her over-arching responsibility for 
coordinating EU external action. It also ensures that s/he is kept informed of 
the full range of Commission activities in the external sphere. furthermore, s/
he is specifically tasked by the Treaties with chairing the foreign Affairs Coun-
cil and, with the Council, of ensuring the unity, consistency and effectiveness 
of action by the Union. Thus, in the event of difficulties arising between the 
high Representative and his/her colleagues in the Commission, s/he has the 
means to bring the matter directly to the attention of the Council and for the 
Council to determine how matters should proceed. 

Perhaps the greatest challenge presented by the new post-Lisbon arrange-
ments on EU representation will be striking the right balance between the in-
terests of the EU and the Member States in the conduct of foreign policy. The 
displacement by the high Representative of the role previously played by the 
rotating Presidency in representing the EU in relation to the CfSP should en-
able a more consistent and medium to long-term approach to be taken by the 
EU on CfSP-related issues. however, indications are that there is still some 
confusion in the minds of the Member States and indeed the high Representa-
tive as to the extent of her role. Differences may arise on issues such as the 
degree to which the high Representative must seek authorisation from the 
Council before conducting political dialogue with third countries or making 
statements on CfSP issues on behalf of the EU. Inevitably, this can sometimes 
lead to friction in certain circumstances but these initial growing pains will un-
doubtedly be resolved over time. 

Similar teething problems may arise in relation to the respective roles of EU 
delegations and the Member States’ embassies and consulates in relation to 
coordination of action in international bodies and organisations and responsi-
blility for presentation of EU/EU and Member State positions. A surprising 
amount of time and resource has been taken up to date discussing rather 
esoteric issues. These include matters such as what nameplate should be used 
by the EU Delegation in international bodies and who should present a position 
agreed by the Member States and the EU Delegation in coordination in inter-
national bodies. Clearly, concerns about potential displacement of Member 
States’ role and influence by the EU Delegation in international body remain in 
some quarters.
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5. ThE VIEWS Of ExTERNAL ACTORS

When considering the EU’s external relations it is perhaps all too easy to focus 
only on the internal EU dynamics and to overlook the significant impact that 
other external actors can play in this regard. In order for the EU to harness the 
full potential of Lisbon, it needs not just to streamline its internal decision mak-
ing procedures but also to win the acceptance of the wider international com-
munity of its enhanced role particularly in international bodies. 

In practical terms it is unlikely that the EU will encounter difficulties in this 
regard in respect of the negotiation and conclusion of bilateral agreements. 
Indeed, one would expect many third countries to favour a move away from 
mixed agreements towards the negotiation of comprehensive EU-only agree-
ments. from a third country’s perspective, such agreements would avoid the 
considerable delays that currently arise due to the need for ratification by 
twenty seven Member States. Similarly, EU-only agreements would avoid the 
complexities for negotiating partners of trying to determine where competence, 
and by extension responsibility, lies between the EU and its Member States for 
particular provisions of a mixed agreement.  

however, the position may be more nuanced in respect of EU participation 
in international organisations. Although Lisbon paves the way for more cohesive 
EU presence and action in international organisations, other international actors 
may harbor suspicions about the ambitions of the EU or may for a variety of 
motives not wish to see the EU enhance its position or influence in interna-
tional bodies. The recent experience of the EU in seeking to negotiate enhanced 
observer rights in the UN General Assembly provided a demonstration of this. 
Non-EU Member States’ concerns and resistance to a more active EU cannot 
be underestimated or ignored. Attempts must be made to understand and ad-
dress their concerns. Otherwise, this risks becoming a very real obstacle for 
the EU to surmount before it can pursue its comprehensive external policy 
aspirations.

6. CONCLUSION

There is much to welcome in the Lisbon Treaty in terms of its attempt both to 
simplify and centralise the conduct of EU external relations and to rationalise 
the procedures applicable thereto. The means to allow the EU to play a key 
role on the global stage are in place. however, much work remains to be done 
if the EU is to realise the full potential this offers. That said, arguably the expe-
rience to date is no different from what we have seen in the past with previous 
significant Treaty changes such as occurred at Maastricht and Nice. As we 
witnessed with those Treaties, there is an inevitable transitional phase where 
some seek to push for an expansive interpretation of what constitutes the 
boundaries of EU external action whilst others attempt to limit Lisbon’s impact 
in the external sphere. It will take time for a new equilibrium to be established. 
In the meantime, we must remain both optimistic and patient. Rome was not 
built in a day; nor will be a fully effective and coherent EU external policy!
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a DiffiCuLT biRTh: ThE EaRLy Days of ThE  
EuRopEan ExTERnaL aCTion sERviCE

Simon Duke*

1. INTRODUCTION

One of the obvious dilemmas when thinking about the EU’s external relations 
a year after the Lisbon Treaty is what might fittingly be attributed to change 
because of the Treaty and what have occurred in spite of the Treaty. There are 
most probably significant areas of overlap whereby, for instance, the top posi-
tions in EU external action and the European External Action Service (EEAS) 
are a consequence of the Lisbon Treaty but whose roles have been shaped 
by choices made by the EU members and changing international politics. In 
the case of the EEAS, it is very much in its early days and the details of how it 
functions and who does what are beyond the Treaty. An interim report on the 
Service’s progress is due this year while the first major review of the working 
of the Service is not due until 2013. A year is thus a relatively short time in 
which to reach any firm conclusions. for this reason, hard and fast indicators 
are best resisted in favour of efforts to understand emerging trends and ca-
pacities and what they might suggest for the future. 

The simple litmus test for the EU’s external action generally, established in 
the Convention on the future of Europe, the European Security Strategy and 
other key documents, is that the Union should endeavour to be more coherent, 
efficient and visible. These, I would suggest, are the measures by which the 
EU’s progress in external relations should eventually be measured. The EEAS 
is a key player, or facilitator, when it comes to all three of these benchmarks. 
The potential is there to ensure more coherence by linking together policy and 
instruments to a greater extent than has been possible in the past. In particular, 
this could be attained by the centralisation of most geographical desks in the 
EEAS as well as a role for the Service in the first three stages of the program-
ming of instruments and, where relevant, with the responsible Commissioner 
and Directorate-General. for closely related reasons, the EEAS also holds the 
promise for more efficiency since, among other factors, the Service is the com-
mon support structure for not only the high Representative for foreign Affairs 
and Security Policy and Vice-President of the Commission (hR/VP), but also 
the President of the European Council, the President of the Commission and, 
more generally, the Commission as a whole. The Service also carries similar 
potential for greater visibility, most notably through delegations that will now 
be able to represent all of the EU’s external action and may thus become more 
political and engage more directly on foreign and security policy issues. 

* Professor at the European Institute of Public Administration, Maastricht.
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The potential for positive synergies is therefore present, but there is also 
the possibility that the EEAS will fail to coalesce as a coherent ‘institution’ and 
that its development will be stymied by the transferral of existing institutional 
(possibly intra-institutional as well) and political rivalries into the new Service. 
It is obviously difficult to predict what will happen but this brief overview adopts 
a more optimistic outlook since the three main constituents of the Service have 
already invested heavily in the Service. It will reflect very poorly upon the Eu-
ropean Commission, the Council Secretariat and the Member States if the 
EEAS is perceived to be a failure in due course.

The EEAS is though only just getting off the ground with many inevitable 
teething problems. Although to those outside the EU, or even outside Brussels, 
the EEAS often appears to be another case of rearranging the institutional 
deckchairs, it is tantamount to an institutional revolution and, with it, come high 
stakes. Purists may argue that the EEAS is not an institution per se, which is 
formally correct, but from the staff and financial perspectives it enjoys consid-
erable autonomy and will over time come to be seen as an institution in its own 
right.  

2. ThE EEAS AND COhERENCE

Although the theme of coherence is well-trodden in the legal and political sci-
ence literature, it is worth revisiting since the Lisbon Treaty makes a number 
of general stipulations regarding coherence that apply to the EEAS.  Article 21 
(3) of the Treaty on European Union (TEU) provides that the ‘Union shall ensure 
consistency between the different areas of its external action and between 
these and its other policies’. This is subsequently reinforced by Article 7 of the 
Treaty on the functioning of the European Union (TfEU) which notes that, ‘the 
Union shall ensure consistency between its policies and activities, taking all of 
its objectives into account and in accordance with the principle of conferral of 
powers’. The use of the emphatic ‘shall’ implies that ‘consistency’ (as per the 
English version of the Treaty) is an obligation. The Treaty, therefore, estab-
lishes a clear obligation regarding horizontal coherence but also extends this 
to the vertical aspects by stating in Article 4(3) TEU that, ‘The Member States 
shall take any appropriate measure, general or particular, to ensure fulfilment 
of the obligations arising out of the Treaties or resulting from the acts of the 
institutions of the Union’. 

In the political science literature coherence is often referred through a number 
of typologies, such as its horizontal aspects (between the EU institutions) and 
its vertical aspects (between the Member States and the EU institutions). There 
are though many more aspects to the term as Lisbeth Aggestam et al have 
argued.1 The idea of coherence is often applied to the way in which institutions 
and structures work in a decision-making context. This is a perfectly accept-

1 L. Aggestam,, f. Anesi, G. Edwards, C. hill and D. Rijks, ‘Institutional Competences in the 
EU External Action: Actors and Boundaries in CfSP and ESDP’, SIEPS Publications, May 2008, 
Report No. 6-7, at 12-13, available at <http://www.sieps.se/sites/default/files/70-20086-7.pdf>.
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able measure of coherence (the ‘end product’ approach) but it often overlooks 
the role that support structures can play in attaining coherence in terms of 
decisions and their implementation. It was therefore refreshing that the Work-
ing Group on External Action in the Convention on the future of Europe spe-
cifically observed that there should be coherence and efficiency at the level of 
services. It was in this context that ‘one joint service’ (the EEAS) was referred 
to, along with a European Diplomatic Academy and the EU delegations/embas-
sies.2 The report noted that, ‘[i]n the hypothesis of the creation of a new post 
of European External Representative [the original term for the hR/VP], this 
service would work under his/her authority’. The clear implication of the Work-
ing Group’s reflections was that the EEAS should assist the hR/VP in fulfilling 
her responsibilities, which include those for coherence and efficiency. The EU 
delegations/embassies, also mentioned, fall under the EEAS and they play an 
important role regarding not only coherence but also visibility of the EU and its 
external action.

Coherence and efficiency at the level of services is thus a sub-field of a far 
wider stipulation applying to the EU’s external action as well as to the Member 
States. A comprehensive examination is beyond the confines of this particular 
contribution and, within this in mind, a few key issues will be highlighted.3 

At the macro level, the EU as a whole has a coherence problem in its ex-
ternal relations. The obvious question is what should the EU be coherent (or 
consistent, to use the English language version of the Treaty) with? At the most 
general level, it should be coherent with the aims and objectives of the EU, as 
laid out in the Lisbon Treaty (notably Articles 3 and 21 TEU). In the former 
Article, the EU is instructed in ‘its relations with the wider world’ to ‘uphold and 
promote its values and interests’. The EU is drowning in strategies and boasts 
no less than 15 strategic partnerships, but there is no real sense of priorities 
or strong sense of distinctiveness (as Solana claimed in 2008) in EU foreign 
and security policy.4 Although there is frequent reference to the EU’s interests 
in official documents, it is not entirely clear what exactly these are. The EU’s 
values and principles are clearer, but in the absence of a clear picture of how 
these relate to or complement interests, charges of double-standards or hollow 
pronouncements are perpetual risks. Suffice it to say, the recent chaos in North 
Africa and the Middle East will put the question of the balance between values 
and interests into sharp relief. The EU’s standing in world affairs may well be 
determined by how it reacts to the unfolding events in its southern neighbour-
hood. A Union that is drowning in strategies, but appears to lack a compelling 
vision of its purpose in the world, will obviously stand less chance of being 
coherent, effective or visible (in the positive sense of the word).  

2 The European Convention, ‘Enhancing coherence and efficiency between institutions and 
actors’, Final Report of Working Group VII on External Action, Section 5, CONV 459/02, 16 De-
cember 2002.

3 for a comprehensive treatment of this theme, readers are referred to P. Koutrakos (ed.), 
European Foreign Policy: Legal and Political Perspectives (Cheltenham, Edward Elgar 2011). 

4 Report on the Implementation of the European Security Strategy: Providing Security in a 
Changing World, Brussels, S407/08, 11 December 2008.
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The strategic debates that will shape the Union’s external action have already 
been promulgated (largely by the President of the European Council, herman 
van Rompuy) but remain inconclusive.5 The EEAS will play a crucial role in the 
following stages when it comes to mainstreaming priorities and making sure 
that the main thrust of the EU’s global aspirations as an actor are related to 
policies and, subsequently, instruments. The lack of any macro-level conception 
of the EU’s role on the international stage may account for the current under-
development of strategic planning, strategic communications and public diplo-
macy in the EEAS.

Putting the significant strategic-level issues aside, the general Treaty-based 
stipulations regarding coherence are strengthened by more specific obligations 
arising from the 26 July 2010 Council decision on the organisation and func-
tioning of the EEAS (hereafter: ‘Council decision’).6 The recitals build upon 
Articles 18 and 27 TEU by specifying that: 

The EEAS will support the high Representative in his/her capacity as President of 
the foreign Affairs Council, without prejudice to the normal tasks of the General 
Secretariat of the Council. The EEAS will also support the high Representative in 
his/her capacity as Vice-President of the Commission, in respect of his/her respon-
sibilities within the Commission for responsibilities incumbent on it in external rela-
tions, and in coordinating other aspects of the Union’s external action, without 
prejudice to the normal tasks of the Commission services.7  

The Council decision makes it clear that the EEAS will support the hR/VP in 
her ‘triple-hatted’ capacity (by specifically mentioning the foreign Affairs Coun-
cil) which, from a coherence perspective, is desirable. The Council decision 
then extends this even further when it states, in Article 2(2), that ‘[t]he EEAS 
shall assist the President of the European Council, the President of the Com-
mission, and the Commission in the exercise of their respective functions in 
the area of external relations’. Article 3(1) of the same decision then extends 
the coherence principle to its logical limits by charging the EEAS to work with 
the General Secretariat of the Council and the Commission to ‘ensure consist-
ency between the different areas of the Union’s external action and between 
those areas and its other policies.’ 

The obvious question that arises from such a broad and general mandate 
is how the EEAS is supposed to ensure consistency/coherence, whilst respect-
ing institutional competences (and sensitivities). In general terms the Council 
decision specifies that:

The EEAS and the services of the Commission shall consult each other on all mat-
ters relating to the external action of the Union in the exercise of their respective 

5 See Address by herman van Rompuy, President of the European Council, to the Collège 
d’Europe, Bruges, ‘The Challenges for Europe in a Changing World’, PCE 34/10, 25 february 
2010.

6 Council Decision 2010/427/EU of 26 July 2010 establishing the organisation and functioning 
of the European External Action Service, OJ 2010 L 201/30.

7 Ibid, para 3 (emphasis added). 
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functions, except on matters covered by the CSDP. The EEAS shall take part in the 
preparatory work and procedures relating to acts to be prepared by the Commission 
in this area.8

The decision appears to establish a rather open-ended obligation for mutual 
consultation between the Commission and the EEAS with the important excep-
tion of CSDP (discussed below). Consultation is obviously necessary for coher-
ence and efficiency but may lead to debates about how extensive these rights 
of consultation are, especially since most of the directorates-general of the 
Commission could, arguably, be construed to have some external relations 
competence. Nor does the decision make it clear whether any such consulta-
tion should apply to those areas, like the Common Commercial Policy or the 
external aspects of monetary policy, that fall within the exclusive competences 
of the Union under Article 3(1) TEU.9

The Council decision is not particularly clear on this matter but does, how-
ever, suggest that the role of the EEAS will apparently be defined by what falls 
beyond the scope of the ‘normal tasks’ of the Commission services and those 
of the Council Secretariat. The delineation of the EEAS in the Council decision 
as a ‘functionally autonomous body of the European Union, separate from the 
General Secretariat of the Council and from the Commission with the legal 
capacity necessary to perform its tasks and attain its objectives’, also presup-
poses a clear understanding of the normal tasks of the respective bodies.10 
The impression that the EEAS is transgressing the ‘normal tasks’ of the Com-
mission (or Council Secretariat) in its quest for coherence and efficiency, 
whether wilfully or accidentally, risks undermining the legitimacy of the EEAS 
from the perspective of the EU institutions. 

Any such legal determination of ‘normal tasks’ will have to accept the failure 
of the Lisbon Treaty to ‘suppress the intrinsic dualism of the EU’s external ac-
tion’, thus leaving CfSP subject to specific rules and procedures; a pillar in 
everything but name. The potential for another ECOWAS-type case should 
therefore not be discounted.11  The full details of the case are beyond the remit 
of this contribution, but the questions of competences that arose under the old 
Treaties were not resolved by the Lisbon Treaty.12 Suffice it to say that pre-
Lisbon external relations revealed numerous issues, such as human rights, 
conflict prevention, energy security, climate change, civilian crisis management 
or some defence industrial issues, where competences were ill-defined in terms 
of Community and CfSP responsibilities. The continued pillarisation of the EU 

8 Ibid, Article 3(2) (emphasis added). 
9 On the Lisbon amendments in the area of CCP, see the analysis in this volume in hoffmeis-

ter, ‘The European Union’s common commercial policy a year after Lisbon – Sea change or busi-
ness as usual?’.

10 Ibid. Article 1(2).
11 C. Cellerino, ‘The New European External Action Service and the Lisbon Call for Coher-

ence of European External Action: Issues of Accountability and Scope’, 17 Columbia Journal of 
European Law Online (2010), 22-26, at 25

12 Case C-91/05, Commission v Council [2008] ECR I-3651. for a cogent analysis of this, see 
C. hillion and R.Wessel, ‘Competence Distribution in EU External Relations After ECOWAS: 
clarification or continued fuzziness?’, 46 CML Rev. (2009), 551-586.
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under the Lisbon Treaty (albeit with one less pillar) means that a number of 
key Articles reflecting on competence issues between the Union and CfSP 
were retained. Article 40 TEU (formerly Article 47) is one example whereby, ‘[t]
he implementation of the common foreign and security policy shall not affect 
the application of the procedures and the extent of the powers of the institutions 
laid down by the Treaties for the exercise of the Union competences (...)’. In a 
similar vein, when it comes to international agreements, the question of 
whether the high Representative or the Commission should take the lead in 
the negotiations depends upon whether the agreement relates ‘exclusively or 
principally to the common foreign and security policy’ (Article 218 (3) TfEU). 

Should questions of competence arise, it will be up to the legal services of 
the Commission and the Council Secretariat to deliberate and, ultimately, the 
European Courts. The question of coordination between the legal services may 
be complicated by the presence of the EEAS’s own legal affairs department; 
the latter being a curious addition to a nominally sui generis creation but whose 
presence may be justified by the Service’s status as a functionally autonomous 
body of the Union.

In the context of the Commission, the ‘normal tasks’ are subject to a distinc-
tion between  ‘responsibilities’ incumbent on it in external relations on the one 
hand, and on the other hand those ‘aspects of the Union’s external action’ which 
are subject to coordination. This raises the question of whether coherence is 
then a shared task with the Commission when specific Commission responsi-
bilities are concerned, and assumed by the EEAS when coordination is involved. 
The distinction was only made somewhat clearer when Jose Manuel Barroso 
announced his new Commission in November 2009. he singled out the roles 
of three Commissioners who, in effect, flank the hR/VP:13 Štefan füle, Enlarge-
ment and European Neighbourhood Policy; Kristalina Georgieva, Interna-
tional Cooperation, humanitarian Aid and Crisis Response; and Andris Piebalgs, 
Development, who were all instructed to operate ‘in close cooperation with the 
high Representative/Vice-President in accordance with the treaties’.14 

The creation of groups of Commissioners for coordination purposes across 
various policy fields has been a feature of the early stages of successive Col-
leges of Commissioners. Under the most recent Barroso Commission, a Group 
of Commissioners in external relations was created in April 2010, chaired by 
Ashton (as Vice-President) but also involving Piebalgs, füle, Georgieva as well 
as Karel De Gucht and Olli Rehn (Commissioners for Trade and Economic and 
Monetary Affairs respectively).15 Other Commissioners may be added to this 
list at a later date, as required. Within the Commission general policy coordina-

13 The new Commission though did not in fact take office until february 2010, due to the rati-
fication delays surrounding the Lisbon Treaty and the parliamentary hearings for the Commission 
nominees.

14 European Commission, ‘President Barroso unveils his new team’, IP/09/1837, Brussels, 27 
November 2009.

15 European Commission, Minutes of the 1914th meeting of the Commission held in Stras-
bourg on Tuesday 20 April 2010, PV(2010)1914 final, Brussels, 4 May 2010, Section 11.2, SEC 
(2010) 475.
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tion on the main themes and lines will therefore take place within the relevant 
Group of Commissioners. 

The experience of a number of the current Commissioners as members of 
Barroso’s first Commission (like Ashton, Rehn, Piebalgs and De Gucht) is 
presumably an asset when it comes to understanding the character and ways 
of the Commission. The Treaty, though, appears to establish Ashton as primus 
inter pares in the sense that she chairs the group and bears more general 
responsibilities for coherence on the CfSP side as well. This poses the legiti-
mate question whether or not this will change the character and feel of the 
Commission as a college of nominal equals under a President. 

The Lisbon Treaty left the modus operandi of any more detailed coordination 
within the EEAS and between the Service and the EU institutions open. It was, 
therefore, that task of the Council to elaborate upon how any such responsi-
bilities and cooperation should be implemented in practical terms within the 
EEAS. The issue of how coherence might be ensured below the level of Com-
missioners was addressed in the Council’s July 2010 decision where it states:

The high Representative shall ensure overall political coordination of the Union’s 
external action, ensuring the unity, consistency and effectiveness of the Union’s 
external action, in particular through (...) external assistance instruments.16 

One of the specific tasks entrusted to the EEAS in the Council’s decision is to 
help prepare ‘decisions of the Commission regarding the strategic, multian-
nual steps within the programming cycle’.17  The programming cycle refers to 
the ‘external assistance instruments’ which consists of five stages in the typical 
cycle, of which the EEAS and/or the Commission will assume responsibility for 
the first three stages. The overall management of the instruments remains 
under the Commission and decisions are also taken by them.

The relevant parts of the Council’s decision on programming suggest that 
coherence can be introduced by ensuring the necessary connection between 
policy (goals) and instruments (outcomes). The assumption by the EEAS of 
responsibility for the first three stages of the programming cycle risked leaving 
the Commission with a rather technocratic role, unable to influence decisively 
the direction of EU external action. But, due to the EU’s continuing dualism 
when it comes to external action, separate programming procedures apply – in 
the case of the European Development fund (and monetarily the largest) group 
of instruments mentioned the first three stages of the programming cycle are 
undertaken by the EEAS and the relevant part of the Commission while, in the 
case of the latter group mentioned, the EEAS assumes specific responsibilities. 
The Commission was successful in building specific safeguards into the 
preparations pertaining to the largest funds (EDf and the Development Coop-
eration Instrument) protecting the Commission’s traditional role. The retention 
of senior programming capacity in DG EuropeAid Development and Coopera-

16 Council Decision 2010/427/EU of 26 July 2010, Article 9(2) (emphasis added).
17 Ibid, Article 9(3) (emphasis added). 
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tion is symptomatic of the desire to safeguard the Commission’s role, in spite 
of the fact that the relevant supporting desks are now in the EEAS.

The case of development is especially sensitive due to concerns that the 
fundamental objective of the EU’s development-related activities, which is the 
eradication of global poverty, will be diluted by more political and strategic ele-
ments (i.e. CfSP) being introduced into the process.18 Pre-Lisbon friction over 
the use of nominally development tagged funds for the African Peace facility 
serve as potent reminder of the sensitivities surrounding this issue. The exten-
sive promotion of Policy Coherence for Development (PCD) in the Commission 
since April 200519 has led to pressure to not only safeguard development-re-
lated interests but to promote PCD as a fundamental of coherence in EU ex-
ternal action. As it stands, PCD already applies to twelve policy areas with the 
combined objective of reinforcing progress towards the millennium development 
goals.20 The fear that the development-related aspects of the EEAS may not 
be sufficiently visible and safeguarded led to an open letter from a number of 
development NGOs with the revealing title ‘Development-proofing the EEAS’.21 
The first of the four demands made in the open-letter was to equip the EEAS 
to support the high Representative and the Development Commissioner in 
‘promoting coherence of all EU policies with development objectives’. The clear 
implication was that the EU’s external action should be value-driven, following 
the objectives of the EU in its external relations as expressed in Article 21 TEU 
(of which, the eradication of global poverty was added to those incorporated 
from previous versions of the treaty).

The question of whether the EEAS is in fact ‘development-proofed’ is beyond 
the scope of this specific discussion, but it does illustrate that the criteria for 
coherence depend upon the perspective of the viewer. A development-driven 
perspective may therefore lead to a different set of assumptions and criteria 
being applied to coherence compared to, for example, a security-oriented one. 
As it stands, PCD is currently the best established platform for coherence 
within the EEAS.

18 for example, a consortium of European Development NGOs tried to challenge the legality 
of the hR/VP’s plans for the EEAS, at <http://www.eurostep.org/wcm/archive-eurostep-week
ly/1018-lawyers-say-ashtons-eeas-proposal-is-contrary-to-lisbon-treaty.html>. for a rebuttal see 
S. Duke and S. Blockmans, ‘The Lisbon Treaty stipulations on Development Cooperation and the 
Council Decision of 25 March 2010 (Draft) establishing the organisation and functioning of the 
European External Action Service’, EIPA Working Paper 2010/W/01, available at <http://www.
eipa.eu/files/.../20100504120827_RiposteEurostep3May2010.pdf >.

19 See Communication from the Commission to the Council, The European Parliament, the 
European Economic and Social Committee and the Committee of the Regions, Policy Coherence 
for Development – Establishing the policy framework for a whole–of–the-Union approach, Brus-
sels, COM (2009) 458 final, 15 September 2009. 

20 These are trade, environment, climate change, security, agriculture, fisheries, social dimen-
sion of globalisation, employment and decent work, migration, research and innovation, informa-
tion society, transport and energy.

21 European Think Tanks Open Letter, Development-Proofing the EEAS, 5 May 2010, avail-
able at <http://internationaldevelopmenteu.files.wordpress.com/2010/05/development-proofing-
the-eeas-final1.pdf>.

http://www.eurostep.org/wcm/archive-eurostep-weekly/1018-lawyers-say-ashtons-eeas-proposal-is-contrary-to-lisbon-treaty.html
http://www.eurostep.org/wcm/archive-eurostep-weekly/1018-lawyers-say-ashtons-eeas-proposal-is-contrary-to-lisbon-treaty.html
http://www.eipa.eu/files/.../20100504120827_RiposteEurostep3May2010.pdf
http://www.eipa.eu/files/.../20100504120827_RiposteEurostep3May2010.pdf
http://internationaldevelopmenteu.files.wordpress.com/2010/05/development-proofing-the-eeas-final1.pdf
http://internationaldevelopmenteu.files.wordpress.com/2010/05/development-proofing-the-eeas-final1.pdf
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3. ThE EffICIENCY Of ThE EEAS

Efficiency is difficult to define since it hints at being productive of effects but it 
is clearly framed by the above discussion on coherence and for this reason the 
terms are often linked.  In day-to-day terms efficiency, in the broadest sense, 
within the EEAS is ensured by the Corporate Board (headed by Ashton, but 
also including the Executive Secretary-General, Pierre Vimont; the Chief Op-
erating Officer, David O’Sullivan; and the two Deputy Secretaries-General, 
helga Schmid and Maciej Popowski). They are responsible for the smooth 
functioning of the Service, while a wider Policy Board will ensure general coher-
ence (under the hR/VP) and make sure that the global and multilateral issues 
are reflected in the geographical and regional concerns and vice versa.22  The 
Corporate Board offers ‘guidance’ to the Policy Board, most notably the Dep-
uty Secretary-General for Political Affairs (Schmid). 

Although relatively little is in the public domain regarding the Policy Board, 
it is apparent that in terms of efficiency it is likely to play a central role vis-à-vis 
structural coherence and coordination. In institutional terms the Policy Board 
is likely to become the essential bridge between the EEAS and the foreign 
Affairs Council and the General Affairs Council and the Council Secretariat and, 
at senior level, with the relevant Commission Directorates-General via Deputy 
Secretary-General Popowski. It is also the logical point where those responsi-
ble for relations with the European and national parliaments could ensure that 
they are appropriately informed -- again through Popowski’s office. Impor-
tantly, if the Policy Board is to be pro-active, and not merely reactive, it is also 
the point at which the Joint Situation Centre, the Special Representatives and 
the PSC chair could inform the Corporate Board secretariat of potential agen-
da items. The linkage between the Managing Director Crisis Response and 
Operational Coordination, Agostino Miozzo, and the Corporate Board (on re-
quest) and the Policy Board is of particular importance since, aside from the 
hR/VP herself, this is the only obvious link with the CSDP bodies.  

Aside from the efforts of the Corporate and Policy Boards, the extent to 
which the hR/VP is able to fulfil her mandate to ensure coherence and effi-
ciency will depend in part on how she is perceived within the Service. Since 
she was for a relatively brief period of time Commissioner for Trade, this may 
play in her favour in what is after all a Commission-dominated Service in terms 
of design, initial staffing and (so far) organizational culture.23 It will obviously 

22 The precise composition of the Policy Board is, however, not clear. In some specific cases, 
such as the Chair of the PSC, membership of the board was specified in the vacancy announce-
ment. Other cases were specified in the appointment announcements; these include the Manag-
ing Directors of the five geographical entities, the Managing Director of the Global and Multilat-
eral Issues and the EEAS Counsellor. Others, such as the Managing Director Crisis Response 
and Operational Coordination, the heads of strategic planning and communication, policy coordi-
nation, and Special Representatives could presumably be called upon as required. In the case of 
the Managing Director Crisis Response and Operational Coordination, he may also be invited to 
attend the Corporate Board as necessary.

23 The July 2010 Council decision lists in an annex those department and functions to be 
transferred to the EEAS which, in numerical terms means that for AD posts 585 will be transferred 
from the Commission (DG Relex), 93 from DG Development, and 436 posts transferred from DG 
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take a while before the EEAS is fully staffed but the initial transfer of 3,645 
(1,611 in headquarters and 2,034 in delegations) suggests that the organiza-
tional ethos will be based mainly on routines inherited from the Commission.24 
Most of the Commission staff transferred (and in the pipeline) to the EEAS at 
AD level emanate from the Directorate-General External Relations (DG RELEx). 
for the most part, these were staff serving the geographical desks as well as 
in the External Service (the delegation staff). In the case of (former) DG De-
velopment (DG DEV), the geographical directorates-general (D, E) will move 
to the EEAS which is consistent with the desire to create central geographical 
desks for all countries and regions with the sole exception of the enlargement 
countries (where the relevant desks will be retained in DG Enlargement).25 

In some areas, most notably crisis management, the prevalence of Council 
Secretariat routines can be anticipated. Many of the bodies being transferred 
from the Council Secretariat are involved in various aspects of crisis manage-
ment. Since most of them developed as private offices of the former high 
Representative and they are now under the ‘operational command’ of the new 
high Representative, it is reasonable to anticipate that they will retain their 
current modus operandi and character. Their colleagues being transferred from 
DG-E (in other words the geographical and global and multilateral elements) 
will have to adapt to the predominant administrative routines of the Commis-
sion.

Of particular interest are the temporarily assigned national diplomats who, 
nominally, are linked through a common ‘profession’. They are though also 
marked by considerable diversity. The Council decision nevertheless stipulates 
that national diplomats shall constitute no more than one-third of the positions 
at senior level (which means around 350 diplomats in total). It remains to be 
seen how the national diplomats will integrate and whose organizational culture 
will be predominant among the Member States. Thus far 26 of 31 of the senior 
positions in the headquarters have been filled with six (23%) being British, while 
france secured one position (the Executive Secretary-General, Pierre Vimont), 
and Germany less than 12%. The situation in the delegations is a different 
story where Britain and france are less well represented and Spain was the 
obvious winner in the first round of senior appointments at the end of 2010. 
The balance between appointees coming from the Commission and those from 
the national diplomatic services is in accordance with the agreement between 
the EU institutions (with 8 of 11 at director level coming from the Commission 

Relex’s External Service (i.e. the delegations). In addition 411 were transferred from the Council 
Secretariat. 118 new posts will be created in the period 2011-2013 at AD level. The total is number 
of positions created in the EEAS at AD level is therefore 1,643.  

24 D. O’Sullivan, ‘Setting up the EEAS’, Speech at the IIEA, Dublin, 14 January 2011, at 3, 
podcast available at <http://www.iiea.com> .

25 What was left of the DG Development and the EuropeAid Cooperation Office was re-
launched on 1 January 2011 as the EuropeAid Development and Cooperation Office (DevCo). 
This reorganisation was prompted by the transfer of just over 100 from the country desks to the 
EEAS. The Commission also created a foreign Policy Instruments Service, staffed by the Com-
mission but housed alongside the EEAS, to manage programmes like the Instrument for Stability 
(IfS).

http://www.iiea.com
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and 4 of 6 managing directors come from the Member States). Only three of 
the 26 appointees so far are women.26 The question of whether British (male) 
diplomatic culture will inculcate the required qualities for coherence in the 
headquarters has yet to be seen.

The question of which organizational culture prevails will have a bearing 
upon the efficiency of the Service. The likelihood of a prevalent Relex organi-
zational model is obvious given the numerical superiority of former Relex-offi-
cials entering the Service. It may also pose challenges. DG Relex and DG Dev 
had remarkably different organizational cultures, even if they worked closely 
together. As has also been suggested, the Council Secretariat will retain its 
specific culture, structures and routines when it comes to crisis management. 
It is too soon to speculate about which organizational culture will eventually 
prevail, or what amalgam might emerge, but it will require vigilance on the part 
of the Corporate Board since they are inheriting staff from different and, on 
occasion, antagonistic bureaucratic cultures. The evident shakiness of the 
EEAS in its early days should not be a reason to resort to default behaviour.

4. VISIBILITY

The increase in the EU’s visibility should be positive – after all, visibility comes 
in different forms. Although the ‘dynamic duo’ (van Rompuy and Barroso) may 
still annoy some, it is at least an improvement upon the pre-Lisbon representa-
tion of the EU at the highest level. The virtual disappearance of the rotating 
Council Presidency is, on balance, positive from the coherence perspective, 
but may still be subject to rearguard actions by Member States who lament the 
lack of prestige connected with holding the Presidency. 

Aside from the summit levels, the more important changes in the EU’s vis-
ibility will be at the level of the delegations. With the attribution of legal person-
ality to the EU the delegations may now represent all of the EU’s external 
interests, which will most probably make them a far more interesting interlocu-
tor for third parties. The addition of senior national diplomats to the delegations 
will also help contribute to the heightened profile of the delegations; but, 
whether their presence will improve linkages between the delegations and the 
local EU Member State diplomatic representation remains to be seen. Indeed, 
how the temporarily assigned national diplomats relate to their local (national) 
diplomatic representation will be one of the most interesting aspects of the new 
look delegations. 

The potential for heighted visibility may be countered by two trends. first, 
the heads of delegation have substantial managerial duties (most notably the 
distribution of ‘operational credits’ for which they must be able to account and 
are personally liable for) which threatens to prevent them from getting out. The 
pre-Lisbon decentralisation exercise, which moved substantial autonomy away 
from the hQ to the delegations, may also mean that other key staff are not able 

26 T. Vogel, ‘The battle for influence in the EU’s diplomatic service’, European Voice, 20 Janu-
ary 2011.



80

CLEER WORKING PAPERS 2011/3 Duke

to get out and be ‘diplomats’.  The presence of staff from ‘line directorates-
general’ in the Commission (such as trade or environment) means that these 
staff will receive their instructions directly from the relevant part of the Com-
mission, thus risking turning the head of delegation into an administrative cipher. 

The second risk to the EU’s general external visibility is that its public diplo-
macy is virtually nil. Public diplomacy is not just the provision of information, 
websites or the ubiquitous yellow stickers proclaiming that EU funds were used 
for a given project. According to the Commission, it ‘seeks to promote EU in-
terests by understanding, informing and influencing. It means clearly explaining 
the EU’s goals, policies and activities and fostering understanding of these 
goals through dialogue with individual citizens, groups, institutions and the 
media’.27 It is thus about dialogue and establishing long-term relationships with 
non-governmental actors. In the EU context, more than in the national context, 
public diplomacy also has an important identity-creation role for the Union as 
a whole. The EU likes to project what it is to the outside world, while it reflects 
what it stands for into the Member States to build the Union’s identity. 

There is a small and tantalizing box on the EEAS organigram devoted to 
public diplomacy and election observation, under the foreign Policy Instruments 
Service which is a service of the European Commission reporting directly to 
the hR/VP, but any serious effort in this regard should be reflected at the level 
of the Policy Board, involving Strategic Planning and Strategic Communication. 
A sustained investment in public diplomacy will be essential for longer-term 
visibility and acceptance of the EU. The influx of national diplomats into the EU 
holds potential in this regard since many of the Member States have significant 
experience to offer. 

5. RECOMMENDATIONS

Any hard and fast conclusions are perhaps unwise, given that the EEAS remains 
in its early formative stages. In lieu of conclusions, a set of suggestions to 
enhance coherence, efficiency and visibility will be offered:

(i) Training: a training strategy is currently being formulated for the Service 
and this should be given priority since a common training experience for 
all newcomers to the Service (an induction course) would build a valuable 
esprit de corps. Training thereafter should be specifically tailored to the 
relevant needs of officials since they will differ;

(ii) Strategic planning: the events in North Africa and the Middle East are 
likely to move this up the agenda item. The EEAS should reinforce this 
dimension and to play an appropriate part in the ongoing strategic discus-
sions at senior levels. At the same time, the relevant multilateral desks 
(like human rights, global issues, conflict prevention etc.) should be more 

27 European Commission, ‘A glance at EU public diplomacy at work, The EU’s 50th Anniver-
sary Celebrations Around the World’, 2007, at 12.
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actively involved in ensuring that the normative elements are routinely 
taken into account;

(iii) Public diplomacy: this should be given far more thought and prominence. 
It is not merely a matter of informing. The delegations should consider 
systematically having a senior appointment in a public diplomacy role, who 
is trained to this end (the delegation in Washington DC being an example) 
and who has the necessary back-up and support;

(iv) Integrating the security elements: the CSDP parts of the Service remain 
somewhat remote from the multilateral aspects (conflict prevention, peace-
building and mediation). further efforts should be made to integrate the 
crisis management elements and this could be accompanied by the adop-
tion of a policy coherence for security approach (using the same approach 
as PCD). The particular role of the Joint Situation Centre (SitCen) should 
be safeguarded since this is of wider relevant to coherence with counter-
terrorism efforts across the EU and not only in external relations;

(v) Get out of the delegations: the senior delegation staff should be given more 
latitude to get out of the delegations and to mix with the local communities. 
The tendency to become ‘managers’ in the field may be good for effi-
ciency, but may be counter-productive in terms of public diplomacy and 
promoting the role of the EU as an indispensable interlocutor;

(vi) Budget neutrality: the insistence by the Member States and the European 
Parliament that the EEAS should maintain an eye to ‘budget neutrality’ by 
2013 should not become a mantra that quashes innovation and investment, 
where necessary. Although cost efficiencies can be anticipated, it is by no 
means certain that more can be done with the same.28

28 On this point see M. Emerson et al., Upgrading the EU’s role as Global Actor: Institutions, 
Law and the Restructuring of European Diplomacy (Brussels, CEPS 2011).
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ThE EuRopEan union’s Common CommERCiaL poLiCy  
a yEaR afTER Lisbon – sEa ChanGE oR businEss  

as usuaL?

frank hoffmeister*

1. INTRODUCTION

Since the inception of the European Community, the Common Commercial 
Policy (CCP) played a crucial role in its external relations. The Treaty dedi-
cated a separate chapter to it, and the European Court of Justice found early 
on that the Community’s trade competence was exclusive in nature.1 As it was 
thus firmly established at European level already, one could expect that trade 
policy would not be affected very much from the Lisbon Treaty.

A closer look reveals, however, that even slight changes in the scope and 
objectives of the CCP can make a difference. Moreover, the institutional bal-
ance in CCP has been shifted considerably with the new powers of the Euro-
pean Parliament in the field. This paper will describe and assess those 
changes in view of the first practical experiences with the Treaty. 

2. SCOPE Of ThE COMMON COMMERCIAL POLICY

2.1. services and Trade-related aspects of intellectual property

Originally, the CCP focused on the liberalisation of trade in goods.2 Over the 
decades, trade in services became important as well. Moreover, trade-related 
aspects of intellectual property rights were included in the Uruguay Round, 
which led to the establishment of the WTO in 1994. however, the Treaty provi-
sions existing at the time did not cover these new issues. The Court of Justice 
opined back in 1994 that the EU could conclude the General Agreement on 
Services (GATS) and the Agreement on Trade-Related Aspects of Intellectual 
Property Rights (TRIPS) only together with its Member States.3 In order to 
remedy this situation, the Treaty revisions at Amsterdam (1997) and Nice (2000) 
broadened the scope of EU powers, but fixed at the same time a number of 

* Deputy head of Cabinet of EU Trade Commissioner De Gucht; Professor (part-time) at the 
Vrije Universiteit Brussel. The views expressed are personal.

1 Opinion 1/75, Understanding on a Local Cost Standard [1975] ECR 1355, part B(2).
2 Article 113 of the Treaty establishing the European Economic Community. 
3 Opinion 1/94, WTO Agreements [1994] ECR I-5267. 
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exceptions. These were hard to understand in theory4 and even harder to 
handle in practice.5 

fortunately, the Member States finally agreed at Lisbon to entrust the EU 
with full powers in the services and intellectual property rights field under the 
new Article 207 (1) TfEU. The interpretation of these areas now covers “most, 
if not all” matters by the GATS and the TRIPS.6 Agreements in this field, includ-
ing probably the “Doha” agreement in the WTO, can now be negotiated as 
“EU-only” agreements. Sensitivities of the Member States are protected in so 
far as Article 207 (4) 1st subparagraph TfEU subjects voting in the Council to 
unanimity, where an agreement in the field includes provisions for which una-
nimity is required for the adoption of internal rules. Moreover, agreements on 
cultural and audiovisual services fall always under unanimity voting where they 
risk prejudicing the Union’s cultural and linguistic diversity. The same is true 
for agreements in the field of social, education and health services, where these 
risk seriously disturbing the national organisation of such services and prejudic-
ing the responsibility of Member States to deliver them.

The first practical test to move away from “mixed agreements” in the trade 
field will come with the Anti-Counterfeiting Trade Agreement (ACTA). The EU 
backed this US-Japanese initiative in 2006 and official negotiations started in 
2008 together with Switzerland, Mexico, Singapore, Australia, New Zealand 
and Korea. The participants promised to step up enforcement action against 
counterfeit goods, generic medicines and copyright infringements on the inter-
net. Negotiations were successfully concluded in November 2010.7 

On the EU side, the European Commission was the lead negotiator, but the 
chapter on “criminal enforcement” was negotiated by the Presidency on behalf 
of the Member States, who reserved for themselves the power to address the 
type and level of criminal penalties, penal procedural law and cooperation 
between enforcement authorities. This reflected the case-law of the Court of 
Justice according to which the Community was competent for criminal of-
fences when this was necessary to ensure effective compliance with the acquis, 
but could not determine the type and level of criminal sanctions or regulate 
criminal procedure.8 With the entry into force of the Lisbon Treaty in late 2009, 
the legal situation changed significantly. Next to the power to conclude agree-
ments on “commercial aspects” of intellectual property rights in Article 207 
TfEU came the power of the Union to establish minimum rules with regard to 
the definition of criminal offences and sanctions where this proves essential to 

4 for a discussion of the situation under the Amsterdam Treaty see M. Cremona, ‘EC External 
Commercial Policy after Amsterdam: Authority and Interpretation with Interconnected Legal Or-
ders’, in J.h.h. Weiler (ed.), The EU, the WTO and the NAFTA: Towards a Common Law of Inter-
national Trade (Oxford, Oxford University Press 2000), 5-24. for a discussion of the situation 
under the Nice Treaty see C. herrmann, ‘Trade Policy after Nice – Sisyphus would have done a 
better job?’, 39 CML Rev. (2002), 7-29. 

5 Opinion 1/08, GATS Schedules [2009] ECR I-11129. 
6 J.-C. Piris, The Treaty of Lisbon: a legal and political analysis (Cambridge, Cambridge Uni-

versity Press 2010), at 281. 
7  The text has been published on several websites. See e.g. <http://commondatastorage.

googleapis.com/leaks/Anti-Counterfeiting%20Trade%20Agreement.pdf.> 
8 Case C-440/05, Commission v Council [2007] ECR I-9097, para 70.

http://commondatastorage.googleapis.com/leaks/Anti-Counterfeiting Trade Agreement.pdf
http://commondatastorage.googleapis.com/leaks/Anti-Counterfeiting Trade Agreement.pdf
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ensure the effective implementation of a Union policy in an area which has 
been subject to harmonisation measures (Article 83 (2) TfEU). Viewed to-
gether with Article 216 TfEU, this new competence could cover the relevant 
draft Articles 23-26 ACTA, which do not touch upon criminal procedure. On the 
other hand, if this provision would be used as a legal basis for the conclusion 
of the agreement, the EU might be seen as harmonising criminal law “through 
the backdoor” of an international agreement, which might be of concern to the 
European Parliament.9 hence, it is unclear at the time of writing whether ACTA 
will be concluded as a mixed agreement or not. 

2.2. foreign Direct investment

The second big Lisbon innovation relates to foreign direct investment (fDI). 
These tiny three new words have been circulated in the run-up of Amsterdam 
by the Irish Presidency10 and before Nice by the European Commission,11 but 
did not find many friends back then. however, now as they are shining in Ar-
ticle 207 (1) and (4) TfEU, they have already sent some “shockwaves” to the 
economic ministries of a number of Member States. While the EU’s free trade 
agreements already included a market access agenda on investments, the 
Treaty has now established the exclusive competence on fDI as part of the 
CCP. According to the Commission’s view, this is complemented by an implied 
competence on portfolio investments derived from the internal market chapter 
on free movement of capital.12 The European Parliament also wishes that 
European investment policy includes both fDI and portfolio investments.13 
Accordingly, the entire range of investment protection has become a European 
issue nowadays. This raises at least two important follow-up questions.

first, what will be the fate of the bilateral investment protection treaties of 
Member States with third states? As the Treaty itself does not contain a tran-
sitional regime, the Commission has proposed a regulation which would 
tackle this question.14 Under the draft, the validity of such BITs under Euro-
pean law would be confirmed. If, exceptionally, such BITs would be incompat-
ible with substantive acquis, stand in the way of negotiating EU investment 

9 On the role of the European Parliament following the Lisbon amendments, see the analysis 
in this volume in Passos, ‘The European Union’s External Relations – A Year after Lisbon: A first 
evaluation from the European Parliament’.

10 Conference of the Representatives of Governments of the Member States, The European 
Union Today and Tomorrow, Adapting the European Union for the benefit of its Peoples and Pre-
paring it for the future, A General Outline for a Draft Revision of the Treaties, Presidency Draft, 
CONf 2500/96, 5 December 1996, at 80.

11 European Commission, Adapting the institutions to make a success of enlargement, COM 
(2000) 34 final, 26.1.2000, at 26. 

12 Commission Communication, Towards a comprehensive European international invest-
ment policy, COM (2010) 343 final, 7.7.2010, at 8.  

13 European Parliament resolution of 6 April 2011 on European international investment poli-
cy, para 11. 

14 Commission Proposal for a Regulation of the European Parliament and the Council estab-
lishing transitional arrangements for bilateral investment agreements between Member States 
and third countries COM (2010) 344 final, 7.7.2010. 
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treaties, or where the Council would not issue within a year proposed negotiat-
ing directives for EU agreements to the Commission, the Commission could 
withdraw such authorisation. for future BIT negotiations between a Member 
State and a third country, the Member State in question and the Commission 
would coordinate closely to ensure that such negotiations respect the EU inter-
est. This draft regulation is currently pending, and it is uncertain whether it can 
be adopted in first reading, as the positions of the European Parliament and 
the Council on the matter seem to be quite far apart.15 

Second, how will the EU investment policy be designed? Experience has 
led the Commission to believe that the best way forward to integrated invest-
ment into the CCP lies in broader trade negotiations. Therefore, the Commis-
sion has recommended in January 2011 to broaden the scope of ongoing 
negotiations with Canada, Singapore and India by including investment protec-
tion. In doing so, it has proposed standard protection clauses that are regu-
larly included in Member States BITs with the countries concerned – a sort of 
“gold standard”. So far, the Council has not authorised the Commission to 
enter into such negotiations. Where negotiations within a broader framework 
do not seem advisable, the EU might also negotiate stand-alone investment 
protection agreements. In its June 2010 Communication, the Commission 
identified China and Russia as potential candidates. Moreover, the most recent 
Communication on a partnership with northern Africa the idea is mooted to 
“develop an investment protection framework for European companies inter-
ested in investment in the southern Mediterranean.”16 

2.3. no impact on delimitation of competences and exclusion of 
harmonisation

finally, Article 207 (6) TfEU contains the somewhat mysterious two safeguards 
that the exercise of competence in the field of CCP shall not affect the delimi-
tation of competences between the Union and the Member States, and shall 
not lead to harmonisation of legislation or regulatory provisions of the Member 
States in so far as the Treaties exclude such harmonisation. 

The first safeguard seems to be self-evident. As the competences of the 
Union are established by the Treaty according to the principle of conferral, how 
can the exercise of such competencies affect the delimitation of powers? hence, 
rather than adding a new rule, the provision seems to recall that the interpreta-
tion of EU powers in the CCP field should not be taken too lightly. An example 
can be drawn from the investment protection field. here, the argument was 
made that the EU could not negotiate clauses on expropriation, as such 
clauses would change the delimitation of competences, according to which the 
Treaty does not affect the ownership systems in Member States under Article 

15 See for a first assessment of the proposal and the reaction of the Member States P.J. Kui-
jper, ‘foreign Direct Investment: The first Test of the Lisbon Improvements in the Domain of 
Trade Policy’, 37 Legal Issues of Economic Integration (2010), 261-272.

16 Joint Communication from the European Commission and the high Representative of the 
Union for foreign Affairs and Security Policy, COM (2011) 200 final, 8.3.2011, at 12.
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345 TfEU. however, on a closer reading of the situation, it appears that Article 
345 TfEU itself does not rule out that the EU’s internal market rules of non-
discrimination and proportionality apply when a Member State expropriates or 
takes measures tantamount to expropriation against another EU company.17 
hence, there would be no impact on the delimitation of competences between 
the Union and the member States either, were the Union to conclude invest-
ment protection treaties under which it promises such disciplines also towards 
third States investors. 

The second safeguard seems to respond to an old french fear (already 
reflected by ex Article 133 (6), 1st subparagraph EC that trade agreements in 
services might lead to a harmonisation “through the backdoor”.18 It may thus 
envisage the exceptional scenario that the EU would be negotiating commit-
ments in areas where harmonisation is excluded internally, e.g. in the health 
services sector. here, the EU’s powers to harmonise in the internal market are 
limited to specific enumerated policy fields (Article 168 (4) TfUE) and exclude 
harmonisation of laws and regulations in other fields (Article 168 (5) TfUE). 
Those “protected” fields could not be touched by an EU services agreement 
with a third state according to Article 207 (6) 2nd indent TfEU either. In practice, 
however, this safeguard clause has not played any role whatsoever so far. 

3. OBJECTIVES Of ThE COMMON COMMERCIAL POLICY

Another innovation of the Lisbon Treaty is the introduction of common objec-
tives for the entire range of the EU’s external action. for sure, the traditional 
economic objectives to foster liberalisation and open markets remain in place 
for trade policy (Article 207 (1) 1st sentence TfEU). however, they are supple-
mented by a number of political and more general objectives (Articles 206 and 
207 (1) 2nd sentence TfEU) which are enshrined in Article 21 TEU. Of course, 
trade policy was never “apolitical”, as can be seen from the integration of hu-
man rights considerations as an additional incentive for trade concessions in 
the EU’s system of generalized preferences for developing countries (so called 
“GSP plus” system19). But granting those political objectives a constitutional 
rank provides them with greater weight in the political process. four examples 
may serve as an illustration, namely the Pakistan waiver, the wine concessions 
for Moldova, the sanctions against Côte d’Ivoire and the initialling of the free 
trade agreement with Colombia.

17 C-452/01, Ospelt [2003] ECR I-9743, para. 24 and C-182/93, Fearon [1984] ECR 3677. 
18 J.-C. Piris, The Treaty of Lisbon: a legal and political analysis (Cambridge, Cambridge 

University Press 2010), at 283.
19 Compare Council Regulation 732/2008 of 22 July 2008 applying a scheme of generalised 

tariff preferences for the period from 1 January 2009 to 31 December 2011 and amending Regu-
lations (EC) No 552/97, (EC) No 1933/2006 and Commission Regulations (EC) No 1100/2006 
and (EC) No 964/2007, OJ 2008 L 334. In the application of the theme, 14 countries received 
additional trade benefits because of their proven human rights record. however, for three of them 
(Myanmar, Belarus and Sri Lanka) the Council decided to withdraw those benefits because the 
practical implementation of the international commitments had become unsatisfactory.  
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3.1. The pakistan waiver

In view of the devastating floods in Pakistan in summer 2010, the foreign Af-
fairs Council of the European Union decided on 16 September “to grant exclu-
sively to Pakistan increased market access to the EU through the immediate 
and time-limited reduction of duties on key imports from Pakistan,” to be imple-
mented “as soon as possible.”  This call responded well to Article 21 (2) (g) 
TEU according to which the EU’s common foreign policy should “assist popu-
lations, countries and regions confronting natural or man-made disaster”. What 
was new, however, was the idea that such objective should be achieved by 
means of a trade policy instrument. And another peculiarity of the file was that 
the call came from foreign ministers, rather than trade ministers. 

The European Commission translated this political will from the Member 
States into a proposal of October 2010 introducing an “emergency autonomous 
trade concession” for Pakistan.20 The proposal foresees the suspension of 75 
tariff lines for three years, amounting to an import value of roughly EUR 900 
Million annually. The EU would open up its markets for additional imports from 
Pakistan of a value of roughly EUR 100 Million per year compared to 2009.

Despite its humanitarian objective, the proposal ran into a number of difficul-
ties. first, in the European Parliament and in a number of Member States 
criticism was voiced that the EU textiles and ethanol industry would suffer, 
which would lead to an unequal sharing of the burden within the EU. Second, 
some WTO members were not forthcoming in the discussion about granting 
the necessary waiver which would allow the EU to deviate from its most-favored 
nation commitment under Article I GATT. Those Member States argue that 
solidarity with Pakistan in a humanitarian crisis should be shown be granting 
humanitarian aid, but not by trade concessions which would disadvantage 
other trading partners. While the EP’s Trade Committee voted in favor of the 
Commission proposal on 16 March 2011, the waiver request of the European 
Union is still pending at the Council for Trade in Goods in Geneva at the time 
of writing.

3.2. The moldova wine concessions

In summer 2010, wine exports from Moldova to the Russian federation were 
made subject to administrative difficulties. In order to compensate for the 
breaking-away of this important market for Moldova, the pro-Western govern-
ment of Prime Minister filat turned to the European Union. Improved access 
to the EU market would not only ease hardship for Moldovan wine exporters, 
but would also be an important sign of political support from the EU ahead of 
the parliamentary elections in November 2010. 

The European Commission examined this request from a technical and 
political viewpoint. An expert mission confirmed that the quality of the products 
is in line with European standards and that nothing spoke against increased 

20 European Commission proposal, COM 2010 (522) final, 7.10.10. 
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exports towards the European market. Politically, it was deemed important to 
encourage the Moldovan government in its democratic and liberal reforms, as 
outlined in the Eastern Partnership. Against this background, the Commission 
proposed in early November to increase the existing tariff quota for wine for 
the year 2011 from 100,000 hl to 150,000 hl, for the year 2012 from 120,000 
hl to 180,000 hl, and from the year 2013 onwards to 240,000 hl per year.21 In 
the European Parliament’s trade committee the proposal was endorsed in 
January 2011 with no amendments, paving the way free for an early adoption 
in the plenary in spring 2011. Again, while this proposal is a pure trade measure 
based on Article 207 (2) TfEU, its political overtone cannot be denied. It may 
thus be cited as an example where the new Article 207 (1) 2nd sentence TfEU 
played a practical role.  

3.3. The Eu sanctions against Côte d’ivoire

After the presidential elections in Côte d’Ivoire in autumn 2010, the UN Secu-
rity Council adopted sanctions22 against the regime of Laurent Gbagbo, who 
was unwilling to accept his electoral defeat. The Council established an arms 
embargo and a ban on diamond exports as well as a centralised list of sanc-
tioned persons and entities, to be monitored by a UN Sanctions Committee. 
The EU enlarged the circle of targeted persons and entities, thereby putting 
additional pressure on the entourage of Gbagbo.23 In this context, the Council 
also designated “the autonomous port of Abidjan” and “Autonomous Port of 
San Pedro”, as those ports which help funding the illegitimate government.24 
As a consequence, trade interests of vessels carrying the flags of some EU 
Member states were touched, as those vessels were unable to conduct finan-
cial transactions with the listed ports, in practice requiring them to seek alterna-
tive docking and other port-related facilities, and impacting the transport of 
goods for trade. however, in view of the overarching foreign policy goal to 
exercise effective pressure against a ruler who is openly defying an electoral 
process, such consequences had to be accepted. While the Council sanctions 
regulation is adopted under Article 29 TEU (and thus not a trade measure), the 
example nevertheless shows how foreign policy and trade considerations may 
be closely intertwined under the Treaty of Lisbon. 

21 Commission proposal of 10 November 2001 to amend Council Regulation (EC) No 55/2008 
introducing autonomous trade preferences for the Republic of Moldova, COM (2010) 649 final. 

22 UN Security Council Resolution 1946 (2010) of 15 October 2010. 
23 Council Decision 2010/656/CfSP of 29 October 2010 renewing the restrictive measures 

against Côte d’Ivoire, OJ 2010 L 285/28, amended by Decision 2011/18/CfSP of 14 January 
2011, OJ 2011 L 11/34. 

24 Council Regulation (EU) No 25/2011 of 14 January 2011 amending Regulation (EC) No 
560/2005 imposing certain specific restrictive measures directed against certain persons and 
entities in view of the situation in Côte d’Ivoire, Annex I A, B. “Legal persons, entities and bodies”, 
No. 3 and 4, OJ 2011 L 11/1. 
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3.4. The initialling of the free trade agreement with Colombia

Already before the entry into force of the Lisbon Treaty, free trade negotiations 
between the EU and Colombia (and Peru) were underway. During the hearing 
of the Trade Commissioner in spe at the European Parliament in January 2010, 
questions were put whether the European Commission was willing to conclude 
the negotiations despite serious concerns about the human rights situation in 
the country, in particular with respect to the killing of trade unionists. Mr. De 
Gucht committed to discuss the way forward with the relevant Committee before 
concluding the negotiations, which indeed happened in March 2010. As a deep 
and comprehensive agreement, the draft agreement liberalises trade in goods 
and services, protects intellectual property rights including geographical indica-
tions, and contains disciplines on public procurement and trade defence issues. 
But it also contains a human rights clause and a chapter on sustainable devel-
opment. In the Commission’s view these provisions provide the basis for an 
intensive human rights dialogue, aimed at strengthening the rule of law in the 
country. Roughly a year later, the agreement was then initialled in Brussels 
between the chief negotiators. While the issue of human rights clauses was 
already a constant feature in EU cooperation or association agreements with 
third states since 1995,25 the Colombia agreement is the first example in which 
it will play out in a classical free trade agreement. This may partially also be 
due to the Lisbon Treaty and the important role the Parliament attaches to this 
point.

4. ThE INSTITUTIONAL BALANCE IN ThE COMMON 
COMMERCIAL POLICY

This brings us to the final point, namely the institutional balance in commercial 
policy. Under the Lisbon Treaty it has considerably shifted. hence, nothing in 
decision-making is as it was before, and the consequences can already be 
witnessed. 

4.1. The parliament

While the European Parliament was largely kept away from the EU’s trade 
policy for decades,26 the Treaty of Lisbon has provided it with significant new 
powers.27 

25 f. hoffmeister, Menschenrechts- und Demokratieklauseln in den vertraglichen Außen-
beziehungen der Europäischen Gemeinschaft (Berlin, Springer 1998). 

26 for an instructive analysis of the institutional practice pre-Lisbon see A. Dür and h. Zim-
mermann, ‘Introduction: The EU in International Trade Negotiations’, 45 Journal of Common Mar-
ket Studies (2007), 771-787.

27 See the analysis in this volume in Passos, ‘The European Union’s External Relations – A 
Year after Lisbon: A first evaluation from the European Parliament’.
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Under Article 207 (2) TfEU, the ordinary legislative procedure applies for 
internal law-making. This means, for example, that the investment regulation 
on the future of Member State BITs does not only have to pass the (self-inter-
ested) Member States, but also needs the support of a majority in the EP. In-
tensive intra-institutional negotiations might also become necessary in the 
reform of the Union’s GSP system, where the Commission proposal is due for 
May 2011. 

Another remarkable change concerns the parliamentary scrutiny over trade 
negotiations. Under the Treaty, the Parliament is to be fully and immediately 
kept informed about the negotiations of all international agreements (Article 
218 (10) TfEU). In the field of trade policy, this is underlined a second time in 
Article 207 (3) 3rd subparagraph fTEU, according to which the Commission 
shall report “regularly” on the progress of trade negotiations to the European 
Parliament. 

The framework Agreement between the Commission and the Parliament 
of 20 October 201028 (fA), which regulates the relations between these two 
institutions in general, further specifies that such information also covers the 
Commission’s recommendation for negotiating directives (para. 23). The infor-
mation is to be channelled through the relevant committee, where confidential-
ity is safeguarded through special procedures (para. 24). One important file, 
in which the information duty impacted on practice, was the above-mentioned 
ACTA negotiation. from the start, the negotiators had agreed on a “confiden-
tiality clause” according to which they would not share drafts with third parties. 
Because of this commitment also the Commission only gave general explana-
tions to the Parliament and civil society, which the latter criticised as not being 
transparent. having assumed office under the Lisbon rules, EU Trade Com-
missioner De Gucht changed this practice. After having convinced the nego-
tiation partners to lift the clause,29 he shared draft texts with the trade 
committee of the European Parliament, which allowed the latter to form their 
views on contentious issues on the basis of the texts rather than on sometimes 
inaccurate hearsay. 

Under para. 25 fA, the Commission promises to facilitate the inclusion of a 
delegation of Members of Parliament in Union delegations. The parliamentar-
ians may not participate directly in these negotiations, but may be granted 
observer status, “subject to the legal, technical and diplomatic possibilities”. In 
addition, the Commission will facilitate the participation of Members of the 
Parliament as observers in all relevant meetings under its responsibility before 
and after the negotiation sessions. This new paragraph has raised questions 
in particular in the Council. Member State governments make the point that the 
meetings “before and after” negotiation sessions may be Council configurations, 
where the MEPs have no place. however, as such meetings are not “under the 
responsibility of the Commission”, but under the responsibility of the rotating 

28 framework Agreement on relations between the European Parliament and the European 
Commission, OJ 2010 L 304/47. 

29 K. De Gucht, European Commissioner for Trade, ‘Speaking Points: Update on Anti-Coun-
terfeiting Trade Agreement (ACTA)’, 13 July 2010. 
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Presidency or the high Representative, this paragraph does not apply to this 
scenario. Nevertheless, it cannot be excluded that MEPs would request their 
participation in such meetings by reference to the spirit of the framework 
Agreement. This might partially explain why the Council expressed concerns 
over the wording of the fA paragraph on international agreements and is ready 
to take legal action if in the application of the framework Council interests are 
negatively affected.30

finally, the Lisbon Treaty confers on the European Parliament the power to 
give or withhold consent to trade agreements (Article 218 (6) (a) TfEU). This 
stands in stark contrast to previous practice, where the Parliament was only 
consulted on trade deals. however, when it comes to provisional application, 
the Parliament does not play the same role. Council decisions to authorise the 
provisional application of an agreement can still be taken on a proposal from 
the Commission alone without the need to ask for prior parliamentary consent 
(Article 218 (3) TfEU). The latter rule responds to the need to act quickly in 
some situations and is an accepted international practice under Article 25 of 
the Vienna Convention on the Law of Treaties. A good practical example is the 
“Banana-Agreement” between the EU and a number of Latin-American States 
which effectively ended a long-trade dispute. The EU was only able to conclude 
this deal with the possibility to put it into early provisional application in late 
2009. The Latin American countries dropped their WTO cases against the EU 
in return for easier access to the EU market (import duties cut from EUR 176 
to EUR 114 per tonne from 2017). On 3 february 2011, the European Parlia-
ment then gave its consent to the text. In parallel, the EU is about to adopt 
additional help (up to EUR 200 Million) to the ACP countries to adapt to 
tougher competition from the Latin-American countries.

On the other hand, there may be important trade agreements which funda-
mentally define the EU’s relationship with a third country for a long time. In this 
situation, EU Trade Commissioner De Gucht committed already during his 
hearing to involve the Parliament even before provisional application.31 A case 
in point is the EU-Korea free Trade Agreement. The Commission proposed 
that provisional application should only start after having heard the European 
Parliament. Thus the Council’s decision on signature and provisional applica-
tion of 16 September 2010 made a formal link: a positive vote of the European 
Parliament on conclusion was set as a pre-condition for provisional application 
to start as of 1 July 2011.32 Moreover, the Council also wished to see the adop-
tion of the implementing regulation before that date. Against that backdrop, 

30 Statement of the Council of 25 October 2010, OJ 2010 C 287/1.
31 See K. De Gucht, ‘The implications of the Lisbon Treaty for EU Trade policy’, speech of 8 

October 2010 at Oporto, available at <http://ec.europa.eu/commission_2010-2014/degucht/
headlines/speeches>, at 4. 

32 See Council of the European Union, Press Release of 16 September 2010, ‘Council ap-
proves agreement with South Korea on free trade’, ST 13670/10, PRESSE 242, at <http://www.
consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/116545.pdf>. The Council 
agreed that provisional application of the agreement will start on 1 July 2011, “provided that the 
European Parliament has given its consent to the agreement and that a regulation implementing 
an EU-South Korea safeguard clause is in force.”

http://ec.europa.eu/commission_2010-2014/degucht/headlines/speeches
http://ec.europa.eu/commission_2010-2014/degucht/headlines/speeches
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/116545.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/116545.pdf
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discussions between the Council and the Parliament on the Commission pro-
posal from february 201033 intensified and the EP’s Committee for Trade 
voted on 26 January 2011 a remarkable political compromise. While the Parlia-
ment did not insist anymore on a right to initiate a safeguard procedure itself 
and on a regional application of a possible safeguard measure, many of its 
demands applying to duty drawback and social and environmental issues found 
their way into the preamble of the regulation. In return, the Council and the 
Commission accepted a number of monitoring, reporting and surveillance 
duties.34 The INTA vote paved the way for an adoption of both the regulation 
and consent of the Parliament to the agreement in the plenary session of 17 
february 2010 with a broad majority. 

4.2. The Council 

Whilst the relative increase of EP powers is certainly impressive, the main ac-
tor in the EU’s decision-making on trade policy remains the Council. This is not 
only reflected by the Council’s powers to decide on the signature, provisional 
application and conclusion of trade agreements, but also by the fact that the 
Member States have an extensive, frequent and in-depth discussions of all 
trade matters in the Trade Policy Committee (hitherto the “133-Committee”). 
Moreover, as of the second part of 2010, upon suggestion from the Commis-
sion, the Council Presidencies have revived the “Trade” formation of the Coun-
cil of Ministers, which allows bringing particularly important dossiers formally 
to ministerial level.  

Legally, qualified majority has been the rule since the beginning of the Com-
mon Commercial Policy. This was an important leverage for the Commission 
even if, in practice, the Council has practically always acted by consensus. 
Under the Lisbon Treaty, qualified majority remains as a rule. however, and 
despite an explicit recommendation of the Working Group on External Relations 
of the European Convention to use QMV in all areas of CCP,35 the new issues 
mentioned above (services, IPR, investment) fall under unanimity in particular 
cases. That shows again that every Member State in the Council is needed to 
advance EU trade policy, in particular in the services sector, which is so impor-
tant for economic growth.36

33 European Commission, Proposal for a Regulation of the European Parliament and of the 
Council implementing the bilateral safeguard clause of the EU-Korea free Trade Agreement, 
2010/0032 (COD),C7-0025/10, COM (2010) 49 final, 9.2.2010.

34 for a detailed analysis of the discussion on the Korea safeguard regulation see D. Klei-
mann, ‘Taking Stock: EU Common Commercial Policy in the Lisbon Era’, CEPS Working Docu-
ment No. 346, April 2011, at 21-25.

35 European Convention, Final Report of the Working Group VII on External Action, CONV 
459/02, 16 December 2002, at 7 and 26. 

36 See K. De Gucht, ‘The implications of the Lisbon Treaty for EU Trade policy’, speech of 8 
October 2010 at Oporto, available at <http://ec.europa.eu/commission_2010-2014/degucht/
headlines/speeches>,  at 4.

http://ec.europa.eu/commission_2010-2014/degucht/headlines/speeches
http://ec.europa.eu/commission_2010-2014/degucht/headlines/speeches
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4.3. The Commission

The Commission’s powers remain largely untouched by the Lisbon Treaty. Most 
importantly, it is the negotiator of trade agreements and executes trade policy. 
The latter function will be considerably strengthened under the new comitology 
system. Once the 18-months transitional period expires, the Commission will 
take final trade defence measures (and not the Council anymore) in the fields 
of anti-dumping, anti-subsidy and safeguards.37 

As guardian of the Treaty, the Commission may also bring cases against 
Member States if they infringe EU law. While jurisprudence in the trade field 
has traditionally been made through preliminary references from national courts 
and by opinions of the Court, infringement procedures are more exceptional. 
They may, however, not be excluded if issues of horizontal significance are at 
stake. One recent example concerns EU discipline in international organisa-
tions.38 The ECJ has already affirmed in a case relating to the International 
Maritime Organisation (IMO) that EU member States are under duty to follow 
an agreed EU position within a particular organisation, even if the EU itself is 
not a member thereof.39 Moreover, unilateral proposals from Member States 
in treaty bodies which can lead to legally binding obligations of the entire EU 
need to be avoided.40 

A similar point can be made in the field of trade and environment as the EU 
is not a member of the Convention on Trade in Endangered Species (CITES), 
although it has become competent in that area under the Treaty. hence, Mem-
ber States are supposed to act jointly in the interest of the Union, and in fact, 
the Council determines EU positions for the Conference of the Parties. Unfor-
tunately, at a meeting in March 2010 in Doha, two member States did not follow 
the agreed EU line, as laid down in Council Decision 7380/2010. Rather than 
abstaining in the vote on Monaco’s proposal to put Atlantic bluefin tuna on the 
list of Appendix I (which prohibits international trade with this species), the UK 
and Dutch delegates voted in favour of the proposal. As this was in clear breach 
of the Council Decision and the duty of sincere cooperation set out in Article 4 
(3) TEU, the Commission started an infringement procedure against these two 
member states by sending a letter of formal notice on 28 June 2010.41 The 
Member States apologised and gave the Commission formal reassurances not 
to repeat such action. In particular they recalled to all relevant departments the 

37 Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 febru-
ary 2011 laying down the rules and general principles concerning mechanisms for control by 
Member States of the Commission’s exercise of implementing powers, OJ 2001 L 55/13. 

38 On the role of the Commission in the Union’s external representation following the Lisbon 
amendments, see the analysis in this volume in Paasivirta, ‘The EU’s External Representation 
After Lisbon: New Rules, A New Era?’.

39 Case C-45/07, Commission v Greece [2009] ECR I-701.
40 Case C-246/07, Commission v Sweden [2010] ECR I-0000. On the negotiation of environ-

mental agreements following the Lisbon amendments, see the analysis in this volume in De 
Baere, ‘International Negotiations Post Lisbon: a Case Study of the Union’s External Environmen-
tal Policy’. 

41 Infringement Cases 2010/2084 (UK) and 2010/2085 (The Netherlands). 
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duty of loyal cooperation as being particularly important in the field of external 
relations. 

5. CONCLUSION

In conclusion, there is some business as usual under the Lisbon Treaty, but 
also considerable changes. Experience from the first Lisbon year may lead to 
three provisional conclusions. 

first, we witness a clear modernisation of the EU’s trade policy. The enlarged 
scope and the new institutional set-up on trade-defence measures will allow 
the EU to be more effective in pursuing its interests. After all, as the Commu-
nity method had been particularly successful in the commercial field, it was 
high time to keep up with international developments. Being invested with clear 
competences on services, intellectual property rights and investment, the EU 
got stronger, and giving the Commission the power to decide on trade-defence 
measures both at provisional and at final stage, makes the EU more resilient 
against foreign pressure previously exercised on Member States in sensitive 
anti-dumping or anti-subsidy cases. 

Second, there are signs of an increased politicisation of trade policy. The 
formal link to broader foreign policy goals and the institutional task of the high-
Representative of the Union to ensure consistence of the EU’s external action, 
including trade, may lead to a situation where non-trade considerations may 
play a bigger role in the decision-making. A number of examples have already 
been identified in the first year.

Third, and probably most importantly, trade policy has been democratised. 
The role of the European Parliament in both internal legislation and in exercis-
ing scrutiny over trade agreements adds greatly to the legitimacy of this policy. 
And the Parliament has exercised its new powers in a measured manner, both 
working hard on domestic legislation and having approved the first major trade 
deal for years, i.e. the EU-Korea fTA with a large majority. Whether these 
aspects of modernisation, politicisation and democratisation amount to a sea 
change is, however, hard to assess after only one year.
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inTERnaTionaL nEGoTiaTions posT Lisbon: a CasE sTuDy 
of ThE union’s ExTERnaL EnviRonmEnTaL poLiCy

Geert De Baere*

1. INTRODUCTION

The present paper examines the Union’s1 post-Lisbon constitutional framework 
to engage in international negotiations through the prism of its external envi-
ronmental policy. It is argued that the latter policy provides an excellent testing 
ground for how the Lisbon Treaty’s attempts to bring about a more unified 
external representation have worked out in practice. The paper first analyzes 
the competence structure of external environmental policy, which is rather more 
complex than can be gathered from a first glance at the Treaty provisions.2 
Second, the post-Lisbon legal framework for international representation and 
international negotiations is briefly examined. That is followed, third, by an as-
sessment of its practical application by exploring to what extent the Union’s 
representation in international negotiations regarding external environmental 
policy can be said to be more unified now than it was before Lisbon. In par-
ticular, the paper will examine the example of the negotiations on a legally 
binding instrument on mercury within the framework of the United Nations 
Environment Programme (UNEP).

2. ThE NATURE Of EU ExTERNAL ENVIRONMENTAL 
COMPETENCE

One of the Laeken Declaration’s aspirations was to bring about ‘a better divi-
sion and definition of competence in the European Union’.3 As a result, Title I 
of Part One of the Treaty on the functioning of the European Union (TfEU) 
now lists the categories and areas of Union competence. ‘Environment’ is 
listed as a shared competence under Art. 4(2)(e) TfEU, which implies, pursu-
ant to Art. 2(2) TfEU, that the Union and the Member States may legislate and 

* Assistant professor, Department of International and European Law and senior member, 
Leuven Centre for Global Governance Studies, Katholieke Universiteit Leuven. An earlier version 
of this working paper was presented at the workshop “The European Union’s External Relations A 
Year After Lisbon”, held at the School of Law of the University of Bristol on 4 february 2011. Many 
thanks to Professor Panos Koutrakos and to all participants.

1 The present paper uses the term “Community” when specifically referring to either pre-
Treaty of Lisbon sources or situations, while using “Union” in all other instances.

2 See, also, the analyses in this volume in Gosalbo Bono, ‘The organization of the external 
relations of the European Union in the Treaty of Lisbon’, and Paasivirta, ‘The EU’s External Rep-
resentation After Lisbon: New Rules, A New Era?’.

3 Annex 1 to the Presidency Conclusions of the European Council meeting in Laeken, 14-15 
December 2001, available at <http://european-convention.eu.int/pdf/lknen.pdf>, at 3.

http://european-convention.eu.int/pdf/lknen.pdf
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adopt legally binding acts in that area. The Member States are to exercise their 
competence to the extent that the Union has not exercised its competence. 
The Member States are again to exercise their competence to the extent that 
the Union has decided to cease exercising its competence. Does the Union’s 
external environmental competence fit that description?

The Union framework for external environmental law is based on Arts. 191- 
193 in Title xx of Part Three TfEU (ex Arts. 174 to 176 EC in Title xIx of Part 
Three of the EC Treaty). The second subparagraph of Art. 191(4) TfEU provides 
that the first subparagraph of that provision, granting the Union competence 
to conclude agreements with third parties, is to be ‘without prejudice to Member 
States’ competence to negotiate in international bodies and to conclude inter-
national agreements’. This appears to create an external competence in envi-
ronmental matters akin to the external competences in the fields of development 
cooperation and humanitarian aid,4 which amounts to what is sometimes re-
ferred to as ‘parallel competences’ for the Union and the Member States. After 
Lisbon, these competences are listed in Arts. 4(3) and (4) TfEU (research, 
technological development and space, development cooperation and hu-
manitarian aid – a list that notably does not include environmental protection) 
which provide that the exercise of those competences by the Union is not to 
‘result in Member States being prevented from exercising theirs’.

Does that qualification also apply to external competence in environmental 
matters? Art. 191(4) TfEU guarantees the Member States’ continued compe-
tence with essentially the same phrase (the relevant (sub)paragraph granting 
competence “shall be without prejudice to Member States’ competence to 
negotiate in international bodies and to conclude international agreements”) 
as in the second subparagraph of Art. 209(2) TfEU on development coopera-
tion and in the second subparagraph of Art. 212(3) TfEU on economic, finan-
cial and technical cooperation with third countries, and now also in the second 
subparagraph of Art. 214(4) TfEU on humanitarian aid. Measures based on 
Art. 191(4) TfEU therefore leave the Member States’ competence to act inter-
nationally intact, which implies a parallel competence. however, in Opinion 
2/00, the Court severely limited the applicability of Art. 191(4) TfEU as a legal 
basis. There, the Court held that Art. 191 TfEU defines the objectives to be 
pursued in the context of environmental policy (which since Lisbon include 
“combating climate change”),5 while Art. 192 TfEU constitutes the legal basis 
on which Union measures are adopted.6 The Court thus takes there to be two 
different potential legal bases for external Union environmental action: Art. 
191(4) TfEU when the agreement establishes simple cooperation, and Art. 

4 The parallel is noted in the Opinion of Advocate General Kokott in Case C-13/07, Commis-
sion v Council, removed from the register, para. 68, fn 34.

5 Article 191(1) TfEU. See further J. Scott, ‘The Multi-Level Governance of Climate Change’, 
in P. Craig and G. de Búrca (eds.), The Evolution of EU Law (Oxford, Oxford University Press, 
2011), 805-835; K. Kulovesi, E. Morgera and M. Muñoz, ‘Environmental Integration and Multi-
faceted International Dimensions of EU Law: Unpacking the EU’s 2009 Climate and Energy 
Package’, 48 CML Rev. (2011), 829-889.

6 Opinion 2/00, Cartagena Protocol on Biosafety [2001] ECR I-9713, para. 44.
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192(1) TfEU in case the agreement provides for substantive cooperation.7 
After Opinion 2/00, the Commission abandoned Art. 174(4) EC as the default 
legal basis for external environmental agreements.8 Most substantive measures 
were based on Art. 175 EC and will now presumably be based on Art. 192 
TfEU. As the Court appears to have held in Opinion 2/00, the ERTA principle9 
does apply to such measures.10 That would seem to be confirmed by Art. 4(2)
(e) TfEU, which lists environment as one of the regular shared competences, 
which implies that the Union’s exercise of its competence will gradually occupy 
the field and prevent the Member States from exercising their competence.

Nonetheless, Art. 193 TfEU (ex Art. 176 EC) provides that the environmen-
tal measures taken under Art. 192 TfEU are not to “prevent any Member State 
from maintaining or introducing more stringent protective measures”. The Court 
held in Opinion 2/91 that such minimum requirements could not form the basis 
of exclusive Union competences.11 however, the mere fact that the internal 

7 See A. Dashwood, ‘Opinion 2/00, Cartagena Protocol on Biosafety, 6 December 2001, not 
yet reported’, 39 CML Rev. (2002), 353-368, at 368, describing this distinction as making “little 
practical or legal sense”.

8 See L. Krämer, EC Environmental Law (London, Sweet & Maxwell 2007), at 93. The Com-
mission had still proposed Article 174(4) EC as the legal basis for the conclusion of the Kyoto 
Protocol (see Proposal for a Council Decision concerning the approval, on behalf of the Euro-
pean Community, of the Kyoto Protocol to the United Nations framework Convention on Climate 
Change and the joint fulfilment of commitments thereunder (COM (2001) 579 final), OJ 2002 
75E/17, but this was changed to Article 175(1) EC in the eventual Council Decision 2002/358/
EC of 25 April 2002 concerning the approval, on behalf of the European Community, of the Kyoto 
Protocol to the United Nations framework Convention on Climate Change and the joint fulfilment 
of commitments thereunder, OJ 2002 L 130/1. Compare also the Proposal for a Council Decision 
concerning the signing of a new Protocol to the Barcelona Convention concerning cooperation 
in preventing pollution from ships and in combating pollution of the Mediterranean Sea by oil and 
hazardous and noxious substances in cases of emergency (COM (2002) 11 final), which had 
Article 174(4) EC as its legal basis, with the Proposal for a Council Decision on the conclusion 
of the Protocol to the Barcelona Convention for the Protection of the Mediterranean Sea against 
Pollution, concerning cooperation to prevent pollution by ships and, in cases of emergency, to 
combat pollution of the Mediterranean (COM (2003) 588 final), which had Article 175(1) EC as 
a legal basis, a choice followed in Council Decision 2004/575/EC of 29 April 2004 on the con-
clusion, on behalf of the European Community, of the Protocol to the Barcelona Convention for 
the Protection of the Mediterranean Sea against Pollution, concerning cooperation in preventing 
pollution from ships and, in cases of emergency, combating pollution of the Mediterranean Sea, 
OJ 2004 L 261/40.

9 Which originates from Case 22/70, Commission v Council (ERTA) [1971] ECR 263. ERTA is 
authority for the acquisition of implied external competences through the exercise of Union rules, 
and for their exclusive nature on the same basis. The former aspect is now codified in Article 
216(1) TfEU: “The Union may conclude an agreement with one or more third countries or inter-
national organisations […] where the conclusion of an agreement […] is likely to affect common 
rules or alter their scope”; the latter in Article 3(2) TfEU, which provides for the Union to have 
exclusive competence for the conclusion of an international agreement “in so far as its conclusion 
may affect common rules or alter their scope”.

10 Opinion 2/00, Cartagena Protocol on Biosafety [2001] ECR I-9713, paras. 44-46.
11 Opinion 2/91, ILO Convention No 170 [1993] ECR I-1061, para. 21. On the policy reasons 

behind  this approach, designed to spark a ‘race to the top’, rather than a ‘race to the bottom’, see 
G. De Baere, Constitutional Principles of EU External Relations (Oxford, Oxford University Press 
2008), at 66, and the references cited there. See, however, specifically as regards environmental 
policy, the negative assessment by P. Pagh, ‘The Battle on Environmental Policy Competences; 
Challenging the Stricter Approach: Stricter Might Lead to Weaker Protection’, in R. Macrory (ed.), 
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Union rules in question are minimum requirements does not necessarily jus-
tify the conclusion that the competence in question is non-exclusive. As the 
Court held in Opinion 1/03, “the fact that both the Community rules and the 
international agreement lay down minimum standards may justify the conclu-
sion that the Community rules are not affected, even if the Community rules 
and the provisions of the agreement cover the same area”.12 

The Court further clarified the impact of minimum standards in the PFOS 
case.13 Sweden had put forward the argument that a proposal to list a substance 
in the Annex to an international convention which is binding on the Union (in 
casu the Stockholm Convention)14 is equivalent to a national measure that is 
more stringent than a minimum Union measure and is permitted by what is now 
Art. 193 TfEU. The Court disagreed. The Union could be bound by an amend-
ment to an Annex to such a convention while it is not bound by such a na-
tional measure. By drawing that distinction, the Court has clarified and limited 
the scope of Art. 193 TfEU: the Member States are not free to adopt or propose 
measures stricter than the Union standard if such measures would be liable to 
bind the Union. That does a contrario seem to mean that, if the Union were not 
to be bound by a more stringent measure, the Member States would be free 
to adopt it or propose it in the relevant international fora. 

An example of this would be the participation of the Member States in the 
International Whaling Commission (IWC), the international organisation com-
petent for the conservation and management of whale stocks. It was set up by 
the International Convention for the Regulation of Whaling (‘the Whaling 
Convention’).15 The EU is not a Party, but merely an observer to the Whaling 
Convention.16 EU regulatory activity as regards matters pertaining to whaling 
does not come under the exclusive common fisheries policy (Art. 3(1)(d) TfEU), 
but under the shared competence on the environment (Art. 4(2)(e) TfEU).17 

Reflections on 30 Years of EU Environmental Law (Groningen, Europa Law Publishing 2006), 
3-16.

12 Opinion 1/03, New Lugano Convention [2006] ECR I-1145, para. 127 (emphasis added). 
See G. De Baere, op. cit. supra note 11, at 67.

13 Case C-246/07, Commission v Sweden (PFOS), judgment of 20 April 2010, not yet re-
ported, para. 102. See further G. De Baere, “‘O, Where is faith? O, Where is Loyalty?’ Some 
Thoughts on the Duty of Loyal Co-operation and the Union’s External Environmental Compe-
tences in the Light of the PfOS Case”, 36 EL Rev. (2011), at 405-419.

14 The Stockholm Convention on Persistent Organic Pollutants was adopted on 22 May 2001, 
and entered into force, in accordance with its Article 26(1), on 17 May 2004 (40 ILM 532 (2001)).

15 Signed in Washington D.C. on 2 December 1946 (62 Stat. 1716; 161 UNTS 72).
16 Membership of the IWC is only open to governments that adhere to the Whaling Conven-

tion. An amendment to the Whaling Convention allowing the EU to become a member would 
require the ratification of a protocol by all IWC members. The Commission adopted a proposal in 
1992 (Draft Council Decision authorizing the Commission to negotiate, on behalf of the Communi-
ty, a protocol amending the international Convention on the regulation of whaling, Washington, 2 
December 1946, COM (92) 316 final) to negotiate the accession of the Community to the Whaling 
Convention, but the Council has not followed up on this proposal (see Proposal for a Council deci-
sion establishing the position to be adopted on behalf of the European Community with regard to 
proposals for amendments to the International Convention on the Regulation of Whaling and its 
Schedule, COM (2008) 711 final, point 6 of the Explanatory Memorandum).

17 Annex I to the TfEU lists the products coming under Article 38 TfEU on the common agri-
culture and fisheries policy. Chapter 3 mentions ‘fish, crustaceans and molluscs’, but not marine 
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While Union action on whaling has been taken,18 it would go too far to say that 
the Union has exercised its competence to such an extent that it has replaced 
the Member States within the IWC. Indeed, the Court has put the threshold for 
that to happen rather high, requiring “a full transfer of the powers previously 
exercised by the Member States” to the Union.19 According to settled case-law, 
the absence of such a full transfer implies that the Union is not as such bound 
by the Whaling Convention.20 It would therefore seem perfectly legitimate for 
a Member State to vote in favour of any measure proposed within the IWC that 
would strengthen the protection of whales beyond and above the protection 
agreed within the Union institutions. That would quite clearly be the case if no 
position on such a proposal could be reached within the Council. Would the 
same count if a position had been reached? Given that the EU is not a Party 
to the Whaling Convention and cannot be bound by the decisions taken by the 
IWC, it would seem that it must follow from Art. 193 TfEU that Member States 
ought to remain free to support measures enhancing the protection of whales, 
while being prevented from supporting any measure lowering such protection.21

3. INTERNATIONAL REPRESENTATION AND INTERNATIONAL 
NEGOTIATIONS IN ExTERNAL ENVIRONMENTAL MATTERS 
POST LISBON

The question who is to represent the Union externally continues to confound 
observers even after Lisbon. The basic rule is spelled out in Art. 17(1) TEU: 
the Commission is to ensure the Union’s external representation. however, 
this is only the case “with the exception of the common foreign and security 
policy, and other cases provided for in the Treaties”. Leaving the CfSP to one 
side22 (given that environmental policy clearly does not fall within its scope), 
those exceptions include Union delegations in third countries, which are to 

mammals. The latter are only mentioned in Chapter 15.04: ‘fats and oil, of fish and marine mam-
mals, whether or not refined’. At any rate, EU action on whaling has as a rule been taken under 
environmental competence. 

18 See, for example, Council Regulation (EEC) No 348/81 of 20 January 1981 on common 
rules for imports of whales or other cetacean products, OJ 1981 L 39/1, adopted on the basis of 
then Art. 235 EEC (now Art. 352 TfEU), as no specific legal basis for environmental protection 
was available at the time; Council Directive 92/43/EEC of 21 May 1992 on the conservation of 
natural habitats and of wild fauna and flora, OJ 1992 L 206/7, adopted on the basis of Article 130s 
EEC (now Article 192 TfEU); Council Regulation (EC) No 338/97 of 9 December 1996 on the 
protection of species of wild fauna and flora by regulating trade therein, OJ 1997 L 61/1, adopted 
on the basis of Article 130s EEC (now Article 192 TfEU).

19 Case C-308/06, Intertanko and Others (Intertanko) [2008] ECR I-4057, para. 49.
20 Ibid, para. 47-49; and Case C-533/08, TNT Express Nederland, judgment of 4 May 2010, 

not yet reported, para. 62.
21 See in that sense also L. Krämer, ‘Negotiating and voting on whale protection within the 

International Whaling Commission (IWC)’, International fund for Animal Welfare (2010), 6-7, at 
<http://www.politics.co.uk/Microsites2/364355/graphics/IfAWlegalpaperIWC.pdf>.

22 See Articles 15(6) (President of the European Council), 27(2) (high Representative), and 
33 TEU (Special Representatives).
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represent the Union and are to be placed under the authority of the high 
Representative,23 who is of course also a Vice-President of the Commission.24 

Art. 218 TfEU provides for a procedure for the conclusion of agreements 
between the Union and third countries or international organisations. Pursuant 
to those procedural rules, the Commission will submit recommendations to the 
Council if an international agreement in the field of environmental law needs 
to be negotiated, unless the external environmental aspects only form a minor 
part of an agreement that relates principally to the CfSP (which would appear 
possible after Lisbon), in which case the high Representative submits these 
recommendations.25 If it deems the negotiation of the environmental agreement 
in question to be opportune, the Council adopts a decision authorising the 
opening of negotiations and, depending on the subject of the agreement envis-
aged, nominating the Union negotiator or the head of the Union’s negotiating 
team.26 Thus, Art. 218 TfEU spells out who is to submit recommendations 
under what circumstances, but does not explicitly determine who is to be the 
negotiator. While under the first subparagraph of Art. 300(1) EC, the Commis-
sion was to “conduct these negotiations”, Art. 218(3) TfEU appears to give the 
Council a choice.27 Nonetheless, by virtue of the rule as regards the Union’s 
external representation spelled out in Art. 17(1) TEU, it could perhaps be as-
sumed that, absent any contrary indication in Art. 218 TfEU, the Commission 
will continue to act as negotiator for external environmental agreements.28 

The Council can also address directives29 to the negotiator and designate 
a special committee in consultation with which the negotiations must be con-
ducted. On a proposal by the negotiator, the Council adopts a decision authoris-

23 Article 221 TfEU. As per Article 27(3) TEU, the high Representative is to be assisted by the 
European External Action Service in fulfilling her/his mandate. See Council Decision 2010/427/
EU of 26 July 2010 establishing the organisation and functioning of the European External Ac-
tion Service, OJ 2010, L 201/30. further: B. Van Vooren, ‘A Legal-Institutional Perspective on the 
European External Action Service’, 48 CML Rev. (2011), 829-891.

24 Article 18(4) TEU.
25 Article 218(3) TfEU.
26 Article 218(4) TfEU. 
27 however, pursuant to Article 207(3) TfEU, the Commission is the only possible negotiator 

in the field of the common commercial policy. Conversely, where agreements concerning mon-
etary or foreign exchange regime matters need to be negotiated by the Union with one or more 
third States or international organisations, Article 219(3) TfEU provides that the Council, on a 
recommendation from the Commission and after consulting the European Central Bank, is to 
decide the arrangements for the negotiation and for the conclusion of such agreements. These 
arrangements are to ensure that the Union expresses a single position. The Commission is to be 
merely “fully associated with the negotiations”.

28 See K. Lenaerts and P. Van Nuffel, European Union Law (London, Sweet & Maxwell 2011), 
at 1027, para. 26-004, who argue that the intention behind Article 218(2)-(3) TfEU would appear 
to be that, with the exception of CfSP agreements, for which the high Representative should be 
the negotiator, the Commission ought to be the negotiator for all international agreements to be 
concluded by the Union. Mixed agreements could be negotiated by a negotiating team consisting 
of the Commission and representatives of the Member States or the Council. 

29 These directives do not constitute delegated powers from the Council to the Commission 
and the term “mandate” is therefore inapposite: f. hoffmeister, ‘Curse or Blessing? Mixed Agree-
ments in the Recent Practice of the European Union and its Member States’, in C. hillion and 
P. Koutrakos (eds.), Mixed Agreements Revisited. The EU and its Member States in the World 
(Oxford, hart Publishing 2010), 249-268, at 253. 
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ing the signing of the agreement and, if necessary, its provisional application 
before entry into force.30 Unless the agreement covers areas which internally 
require decision-making by unanimity, which is the case for the limited set of 
environmental matters listed in Art. 191(2) TfEU,31 the Council acts by qualified 
majority throughout the procedure.32 If the environmental agreement falls under 
Art. 192(1) TfEU, which prescribes the ordinary legislative procedure for the 
adoption of internal measures, its conclusion will require the consent of the 
European Parliament pursuant to Art. 218(6)(a)(v) TfEU. If, however, the 
agreement falls under Art. 192(2) TfEU, consent of the European Parliament 
will only be required if the agreement establishes a specific institutional frame-
work by organising cooperation procedures or has important budgetary implica-
tions for the Union.33 In all other cases, the European Parliament will need to 
be consulted.34 

It must be emphasised, however, that these rules govern only the represen-
tation of the Union and not of the Member States, which falls outside the scope 
of the Treaties and remains governed by their own constitutional arrangements, 
in accordance with Art. 5(2) TEU. The Member States remain free to choose 
who will represent them internationally. They can request the rotating Presi-
dency of the Council to represent them or the Commission, but they can 
equally opt to represent themselves. In other words, in case of mixed external 
action, two sets of rules apply: the rules in the Treaties as regards the Union, 
and the several constitutional rules of the Member States as regards their own 
international representation. however, the principle of sincere cooperation 
pursuant to Art. 4(3) TEU applies even when the Member States are exercising 
their own competences.35 It obliges the Union and the Member States to co-
operate loyally and is therefore of crucial importance in allowing the Union’s 
system of international representation to operate in a more or less coherent 
manner.

A specific link with Member State competence will often be found in order 
to justify their participation in the conclusion of the agreement, which will nor-
mally imply a substantial role for the Presidency of the Council. The ensuing 
mixed agreement will have to be ratified by both the Union – which requires 
going through the normal Art. 218 TfEU procedure and, in a clear majority of 
the cases, includes the formal involvement of the European Parliament – and 
by every single Member State which will have to go through its own constitu-

30 Article 218(4)-(5) TfEU.
31 “(a) provisions primarily of a fiscal nature; (b) measures affecting: [(i)] town and country 

planning, [ii] quantitative management of water resources or affecting, directly or indirectly, the 
availability of those resources, [iii] land use, with the exception of waste management; (c) mea-
sures significantly affecting a Member State’s choice between different energy sources and the 
general structure of its energy supply.”

32 Article 218(8) TfEU.
33 Article 218(6)(a)(iii)-(iv) TfEU.
34 Article 218(6)(b) TfEU.
35 See, for example, PFOS, cited supra note 13.
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tional procedures, most often also including scrutiny and approval by the 
Member State parliaments.36

International agreements regularly set up some form of institutional structure, 
which may be more or less developed. The Council adopts decisions establish-
ing the positions to be adopted on the Union’s behalf in a body set up by such 
an agreement, when that body is called upon to adopt acts having legal effects, 
with the exception of acts supplementing or amending the institutional frame-
work of the agreement. It does so on a proposal from the Commission or the 
high Representative.37 however, even before the Council has adopted a formal 
decision, the principle of sincere cooperation requires the Member States to 
take the interests of the Union into account when acting within bodies set up 
by international agreements. That was clearly illustrated by the PFOS case, in 
which Sweden proposed the addition of PfOS to the relevant annex of the 
Stockholm Convention even though a strategy had been agreed within the 
Council’s Working Party on International Environmental Issues temporarily not 
to propose that addition. The Court held there to be an infringement of ex Art. 
10 EC, especially because Sweden’s action had an impact on EU decision-
making, in as much as the EU could possibly be bound without having been 
able to cast its vote on the matter.38

The complexity of EU external environmental competences being what it is, 
whether and, if so, to what extent a specific issue that forms the subject of 
international negotiations falls within the competence of the Union or of the 
Member States is often less than clear. That situation will inevitably lead to 
competence quarrels between the Union and the Member States and between 
the institutions of the Union. The latter, it should be recalled, are also bound 
by the duty of sincere cooperation in Art. 4(3) TEU, a specific application of 
which is now explicitly contained in Art. 13(2) TEU, according to which the in-
stitutions are to “practice mutual sincere cooperation”.

A particularly unseemly example of how things can go awry regardless is 
the Mercury saga, which will briefly be examined in the next section.39 

4. MERCURY RISING: ThE UNION AND ThE INTERNATIONAL 
NEGOTIATIONS fOR A GLOBAL LEGALLY BINDING 
INSTRUMENT ON MERCURY

By its decision 25/5 III, taken during its twenty-fifth session held in Nairobi 
between 16 and 20 february 2009, the UNEP Governing Council requested 

36 See J. heliskoski, Mixed Agreements as a Technique for Organizing the International Rela-
tions of the European Community and its Member States (The hague, Kluwer Law International 
2001), at 87–92.

37 Article 218(9) TfEU.
38 PFOS, cited supra note 13.
39 for a fuller account, see T. Corthaut and D. Van Eeckhoutte, ‘Legal aspects of EU participa-

tion in global environmental governance under the UN umbrella’, in J. Wouters, h. Bruyninckx, 
S. Basu and S. Schunz (eds.), The European Union and Multilateral Governance (Basingstoke, 
Palgrave Macmillan 2011).
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the Executive Director to convene an intergovernmental negotiating committee 
(INC) with the mandate to prepare a legally binding global instrument on mer-
cury. The INC was to commence its work in 2010 with the goal of completing 
it prior to the twenty-seventh regular session of the Council in 2013.40

On 15 July 2009, the Commission submitted to the Council a recommenda-
tion on the participation of the European Community in the negotiations on a 
legally binding instrument on mercury further to Decision 25/5 of the UNEP 
Governing Council.41 

The Commission suggested that mercury was a substance already regu-
lated to a large extent by existing legislation at Union level. It requested that 
the Council authorize it to participate, on behalf of the Union in the INC nego-
tiations, in consultation with the special committee designated by the Council 
in accordance with the negotiating directives. When the negotiations were to 
deal with matters falling within the shared competence of the Community and 
of the Member States, the Commission recommended that there ought to be 
close cooperation between it and the Member States, with a view to aiming for 
unity in the international representation of the Union.42 In essence, the Com-
mission asked for authorisation to negotiate on the full range of topics to be 
covered by the mercury negotiations.43

COREPER examined the Commission’s recommendation and, at the meet-
ing of 12 May 2010, all delegations could accept the text of the Decision by the 
Council and the Representatives of the Governments of the Member States, 
meeting within the Council, as prepared by the Presidency,44 in order to give 
effect to the Commission’s recommendation. The Commission however an-
nounced that the proposed Decision, which took the Commission’s plea for 
more unified international representation at face value and proposed a nego-
tiating team consisting of the Commission and the Presidency, who were to be 
collectively responsible,45 was not in line with the Treaties and was therefore 
unacceptable. The Commission decided to withdraw its recommendation and 
confirmed the withdrawal by a letter addressed to the Council later that same 
day.46

40 See UNEP, Report of the Governing Council, Twenty-fifth session (16-20 February 2009), 
General Assembly, Official Records, Sixty-fourth Session, Supplement No. 25 (A/64/25), Annex 
I, Decision 25/5: Chemicals management, including mercury, para. 26. 

41 Recommendation from the Commission to the Council on the participation of the European 
Community in negotiations on a legally binding instrument on mercury further to Decision 25/5 
of the Governing Council of the United Nations Environment Programme (UNEP), SEC (2009) 
983 final. This Recommendation replaced the Recommendation from the Commission to the 
Council on the participation of the European Community in negotiations towards a legally binding 
instrument on mercury further to Decision 24/3 of the Governing Council of the United Nations 
Environment Programme (UNEP), COM (2008) 70 final, which was never followed by a Council 
authorization to participate in the negotiations at issue. 

42 SEC (2009) 983 final, cited supra note 41, at 5.
43 T. Corthaut and D. Van Eeckhoutte, op. cit. supra note 39.
44 Council Document 9504/10 [LIMITE], referred to in Council Document 10564/10 of 4 June 

2010, at 2.
45 T. Corthaut and D. Van Eeckhoutte, op. cit. supra note 39.
46 C (2010) 3243. See Council Document 10564/10 of 4 June 2010, at 2 and Recommenda-

tion from the Commission to the Council on the participation of the European Union in negotia-
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What were the legal consequences of this withdrawal? Recall that within the 
context of the ordinary legislative procedure, the Commission may, pursuant 
to Art. 293(2) TfEU, alter or indeed withdraw its proposal at any time during 
the procedures leading to the adoption of a Union act as long as the Council 
has not acted. Does the same count for a recommendation under Art. 218(3) 
TfEU? That is likely the case. It is true that the Court held in Fediol that the 
Commission was free to amend or withdraw its proposal ‘as long as the Coun-
cil has not adopted a decision if, as a result of a new assessment of the inter-
ests of the Community, it considers the adoption of protective measures 
superfluous’.47 Could that imply that the Commission can only withdraw its 
proposal when it considers the adoption of the measure in question superflu-
ous? That would seem to be an overly restrictive reading of the Commission’s 
discretion, which is not supported by the holding of the Court in Fediol, confined 
as it appears to be to the specific circumstances of the case and the measure 
at hand. That said, there is arguably at least one normative limit to the Com-
mission’s exercise of its right to withdraw: the duty of sincere cooperation 
pursuant to Arts. 4(3) and 13(2) TEU. Pinpointing the precise legal obligations 
following from loyalty in the present instance is, however, not a straightforward 
exercise, inter alia because those consequences would seem to depend at 
least in part on whether the Commission’s withdrawal affects the Council’s 
ability to act. Such is arguably not the case. While the withdrawal of a pro-
posal under Arts. 293-294 TfEU implies an immediate end to the ongoing 
decision-making procedure, the same would not appear to be the case as re-
gards the withdrawal of a recommendation under Art. 218(3) TfEU. Indeed, 
the text of the latter provision does not establish a necessary substantive con-
nection between the two. Rather, it would appear that, while the Commission’s 
recommendation sets the process in motion, the Council is not bound by the 
substantive content of the recommendation, contrary to what is the case as 
regards a proposal under the ordinary legislative procedure.48

That would appear to be in line with what the Court has held as regards the 
status of a Commission recommendation elsewhere in TfEU, namely in Art. 
126(7) TfEU49 on the procedure as regards excessive Member State deficits. 
In a case brought by the Commission against the Council in the context of 
excessive deficit procedures initiated against Germany and france, the Court 
held that the Council had a discretion: “Commission recommendations, and 
not proposals within the meaning of Article [293 TfEU], are placed before it, 
and it may, in particular on the basis of a different assessment of the relevant 
economic data, of the measures to be taken and of the timetable to be met by 
the Member State concerned, modify the measure recommended by the Com-
mission, by the majority required for adoption of that measure”. In other words, 

tions on a legally binding instrument on mercury further to Decision 25/5 of the Governing Council 
of the United Nations Environment Programme (UNEP), SEC (2010) 1145 final, at 3.

47 Case 188/85, Fediol v Commission [1988] ECR 4193, para. 37.
48 G. De Baere, op. cit. supra note 11, at 79.
49 See also the recommendations in the first subparagraphs of Article 121(2) and (4) TfEU, 

the second subparagraph of Article 143(1) TfEU, Article 144(2) TfEU, Article 148(4) TfEU, and 
Article 219(1), (2) and (3) TfEU.
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the Council has the power to adopt a decision different from that recommend-
ed by the Commission.50 It is only when the Council has adopted a measure51 
that it cannot subsequently modify them without a fresh recommendation from 
the Commission since the latter has a right of initiative in the excessive deficit 
procedure. Given that the Council had not respected these procedural rules, 
its conclusions in respect of france and Germany were annulled.52 Mutatis 
mutandis, that would appear to imply that, after the Commission has given its 
recommendation to open negotiations under Art. 218(3) TfEU, the Council 
could grant the authorisation to open negotiations in a different form than that 
recommended by the Commission, provided of course that it stays within the 
bounds of the Treaties. however, the question arises how far these modifica-
tions to the original Commission recommendation can go. Surely one common-
sense limit would appear to apply, i.e. that the Council could not, say, authorise 
the opening of negotiations on an international agreement on trade in textiles 
when the Commission’s recommendation pertained to the protection of migra-
tory sharks. Nonetheless, it appears difficult to say anything more definitive.

Nonetheless, in the hypothesis that a withdrawal by the Commission of its 
recommendation does affect the Council’s ability to act, would there be anything 
the Council could do? The Court has held that the Parliament was not entitled 
to complain of the Council’s failure to await its opinion before adopting a regu-
lation, because the reason why the essential procedural requirement of Par-
liamentary consultation was not complied with was the Parliament’s own failure 
to discharge its obligation to cooperate sincerely with the Council.53 Therefore, 
even if it were to be held that the Council normally cannot act if the Commission 
withdraws its recommendation, it argues that it nonetheless could act if the 
Commission’s withdrawal constituted an infringement of loyal cooperation. The 
Council could also start infringement proceedings under Art. 258 TfEU against 
the Commission for violation of the obligation to cooperate loyally. however, 
the paucity of inter-institutional disputes brought by the Council (only one of 
which is against the Commission)54 appears to indicate its marked reluctance 
to fight out any inter-institutional disputes in front of the Court, no doubt prefer-
ring a more diplomatic behind-the-scenes solution, possibly to avoid a poten-
tially negative judgment. 

50 Case C-27/04, Commission v Council (France and Germany Excessive Deficits) [2004] 
ECR I-6649, paras. 80 and 91. 

51 In casu recommendations addressed to the Member State concerned with a view to bring-
ing the excessive deficit to an end within a given period.

52 France and Germany Excessive Deficits, cited supra note 50, paras. 92-97.
53 Case C-65/93, Parliament v Council [1995] ECR I-643, para. 28.
54 See Case 72/82, Council v Parliament, removed from the register on 14 July 1982; Case 

73/82, Council v Commission, removed from the register on 14 July 1982; Case 34/86, Council 
v Parliament [1986] ECR 2155; Case C-284/90, Council v Parliament [1992] ECR I-2277; Case 
C-295/90 REV, Council v Parliament and Others [1992] ECR I-5299; Case C-41/95, Council v 
Parliament [1995] ECR I-4411; Case C-230/95, Council v Parliament, removed from the register 
on 19 March 1996.
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following the discussions in the Committee and the opinion of the Council 
Legal Service on the withdrawal by the Commission of its recommendation,55 
the Presidency prepared a set of draft conclusions of the Council and the 
Representatives of the Governments of the Member States, meeting within the 
Council, in order to set out a common broad political framework for the EU and 
its Member States for the forthcoming INC-1 meeting. COREPER examined 
these Conclusions at its meetings on 2 and 4 June 2010. It recommended that 
the Council and the Representatives of the Governments of the Member States, 
meeting within the Council adopt the proposed Conclusions as soon as pos-
sible as an A item56 at one of its next sessions.57 Those conclusions inter alia 
urge the Commission to submit, as soon as possible, a new recommendation 
for a Council Decision pursuant to Art. 218(3) TfEU.58 They also explicitly note 
that the Council and the representatives of the governments of the member 
states, meeting within the Council, have not retained the option of going ahead, 
despite the withdrawal of the Commission’s recommendation, with the adoption 
of the decision formally to authorise the opening of negotiations.59 That would 
appear to be the wisest course of action, not least because the Commission 
would be likely to have to carry out the negotiations at any rate.60 The conclu-
sions also note that the Member States agree to designate the Presidency of 
the Council as their representative in these negotiations on matters falling 
within their competence, and invite the Commission, on behalf of the EU, and 
the Presidency, on behalf of the Member States, to work at INC-1 in a coordi-
nated manner and in close and regular consultation with the Representatives 
of the Member States.61 

What is the legal status of such conclusions? Can they constitute an au-
thorisation to open negotiations in the sense of Art. 218(3) TfEU? While the 
first subparagraph of Art. 300(1) EC merely required the Council to “authorise 
the Commission to open the necessary negotiations”, Art. 218(3) TfEU requires 
the Council to “adopt a decision authorising the opening of negotiations”, i.e. 
a formal legal instrument under the fourth paragraph of Art. 288 TfEU. That 
would seem to rule out the use of Council conclusions as a formal authorisa-
tion. however, the Court held in the PFOS case that it is not indispensable that 
an EU common position take a specific form for it to exist and to be taken into 

55 Council Document 9963/10 [LIMITE], referred to in Council Document 10564/10 of 4 June 
2010, at 2.

56 The items appearing in each part of the Council’s provisional agenda are divided into A 
items and B items. Items for which approval by the Council is possible without discussion are 
entered as A items, but this does not exclude the possibility of any member of the Council or 
of the Commission expressing an opinion at the time of the approval of these items and having 
statements included in the minutes (Article 3(6) Rules of Procedure of the Council). See Council 
Decision 2009/937/EU of 1 December 2009 adopting the Council’s Rules of Procedure, OJ 2009, 
L 325/35.

57 Council Document 10564/10 of 4 June 2010, at 2.
58 Addressing global mercury challenges- draft conclusions, annexed to Council Document 

10564/10 of 4 June 2010, point 8.
59 Ibid., point 10.
60 T. Corthaut and D. Van Eeckhoutte, op. cit. supra note 39.
61 Addressing global mercury challenges- draft conclusions, cited supra note 58, points 11-12.



109

International negotiations post Lisbon: A case study of the Union’s external environmental policy

CLEER WORKING PAPERS 2011/3

consideration in an action for failure to fulfil an obligation of cooperation in good 
faith, provided that the content of that provision can be established to the req-
uisite legal standard.62 Council conclusions establishing the position to be 
taken by the Union in international negotiations can arguably be regarded to 
fit that description. While such conclusions cannot constitute an authorisation 
to open negotiations in the sense of Art. 218(3) TfEU, they may constitute an 
EU common position which triggers the duty to cooperate loyally as described 
by the Court in PFOS.

The first session of the INC took place in Stockholm, 7-11 June 2010. In the 
absence of a decision authorising the Commission to participate in the nego-
tiations, the EU was unable to negotiate. That gave rise to what must have 
been for onlookers a rather bewildering spectacle and arguably the nadir of 
the EU’s involvement in the mercury negotiations. In addition to an opening 
statement by the Commission explaining that it was not in a position to negoti-
ate, statements were made in Stockholm partly by the Commission on behalf 
of the EU, partly by the Presidency on behalf of the Member States. These 
statements remained limited to general aspects and experience within the EU, 
in line with the “common understanding” set out in Council conclusions ad-
opted on 4 June 2010.63 It was perhaps not the most glorious triumph of the 
post-Lisbon search for a more unified external representation.

In its recommendation of 30 September 2010, the Commission explicitly 
connected the questions of representation and negotiation to the issue of the 
post-Lisbon division of competences. It recalled the principles of Art. 3(2) TfEU64 
and pointed out that the majority of the EU rules covering the subject matter of 
the negotiation may be affected by the new global instrument on mercury. It 
further held that, when the EU is competent to negotiate substantial provisions, 
it should also negotiate provisions which are related or inextricably linked to 
those provisions, in particular provisions to address compliance. however, the 
Commission also referred to Arts. 4(3) and 4(4) TfEU, pointing out that this 
situation of parallel competence was addressed in the negotiating directives 
by a special obligation on the Commission. Apart from that, each Member States 
was to decide, individually, on arrangements for dealing with its parallel com-
petences, as such arrangements would fall out of the scope of the recommen-
dation. Nevertheless, the Commission pointed out that considerations of unity 
of external representation of the EU might make it appropriate to appoint the 
Commission through an appropriate arrangement. The Commission also argued 
that Art. 218(3) and (4) TfEU needs to be read together with Art. 17(1) EU, 
which sets out the basic rule according to which the Commission is to ensure 
the Union’s external representation.65 The Commission recommended that the 
Council authorise it to participate, on behalf of the Union for matters falling 

62 PFOS, cited supra note 13, para 48.
63 SEC (2010) 1145 final, cited supra  note 6, at 3.
64 “The Union shall also have exclusive competence for the conclusion of an international 

agreement when its conclusion is provided for in a legislative act of the Union or is necessary 
to enable the Union to exercise its internal competence, or in so far as its conclusion may affect 
common rules or alter their scope.”

65 SEC (2010) 1145 final, cited supra note 46, at 3-4.
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within Union competence, in the negotiations on a global legally binding instru-
ment on mercury at the next INC. In the context of these negotiations the 
Commission also wished to negotiate certain matters relating to the EU com-
petence covered by Arts. 4(3) and 4(4) TfEU, namely scientific information 
exchange and provisions to specify arrangements for capacity building and 
technical and financial assistance.66 

After letting the matter rest for a while and having tried various arrangements 
as regards other international negotiations,67 a compromise was finally reached 
in December 2010. The Commission was authorised to participate, on behalf 
of the Union, as regards matters falling within the Union’s competence and in 
respect of which the Union has adopted rules, in the negotiations on a legally 
binding instrument on mercury, further to Decision 25/5 of the Governing Coun-
cil of UNEP.68 The Commission is to conduct these negotiations on behalf of 
the Union, as regards matters falling within the Union’s competence and in 
respect of which the Union has adopted rules, in consultation with a special 
committee of representatives of Member States, and in accordance with spe-
cific negotiating directives. To the extent that the subject matter of the agreement 
falls within the shared competence of the Union and the Member States, the 
Commission and the Member States should cooperate closely during the ne-
gotiating process, with a view to aiming for unity in the international represen-
tation of the Union and its Member States. The Council may review the content 
of the negotiating directives at any time. To this end, the Commission is to 
report in writing to the Council on the outcome of the negotiations at regular 
intervals.69

The determination both of the Commission to assert its newly accentuated 
primary role in the international representation of the Union and of the Member 
States to defend their traditional presence on the international scene is clear. 
The reinforcement of the Union’s external apparatus through the Lisbon 
Treaty appears to have engendered a heightened wariness of the Member 
States regarding Commission demarches that may further limit their interna-
tional role. Whichever other conclusions may be drawn from this rather un-
edifying episode, it would appear that the Member States and the Union 
institutions are still very much feeling their way through the brave new post-
Lisbon world and probably will continue doing so (with the inevitable occa-
sional fall-out) at least for a while.

5. CONCLUDING OBSERVATIONS

Ever since Ruling 1/78, the Court of Justice has reminded the Member States 
and the EU institutions that where the subject-matter of an agreement or con-

66 Ibid, at 7-8.
67 See further T. Corthaut and D. Van Eeckhoutte, op. cit. supra note 39.
68 Article 1 of the Council Decision on the participation of the Union in negotiations on a legally 

binding instrument on mercury further to Decision 25/5 of the Governing Council of the United 
Nations Environment Programme (UNEP), Council Document 16632/10.

69 Ibid.
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vention falls partly within the competence of the Union and partly within that of 
its Member States, it is essential to ensure close cooperation between the 
Member States and the Union institutions “both in the process of negotiation 
and conclusion and in the fulfilment of the commitments entered into”.70 It would 
appear that the Court may have to keep reminding all actors involved in post-
Lisbon international negotiations of that obligation. 

Of course, under the Treaty of Lisbon, solidarity has become a more prom-
inent feature of the Union’s foreign policy71 and of the Union in general,72 and 
the principle of loyal cooperation, repackaged as “sincere cooperation”,73 now 
explicitly requires the Union and the Member States to, “in full mutual respect, 
assist each other in carrying out tasks which flow from the Treaties”. Moreover, 
where the loyalty obligation pre-Lisbon was contained in Art. 10 EC and hence 
was prima facie limited to the Community, post-Lisbon sincere cooperation can 
now be found in Art. 4(3) TEU and therefore applies across the entire Union. 
The Court had already made clear that “inter-institutional dialogue […] is sub-
ject to the same mutual duties of sincere cooperation as those which govern 
relations between Member States and the Community institutions”,74 but the 
Treaty drafters did find it necessary to spell out that obligation in Art. 13(2) TEU: 
“The institutions shall practice mutual sincere cooperation”. In the light of post-
Lisbon experience as regards international negotiations in environmental mat-
ters, that appears to be a useful “aide memoire”. 

While it is always hazardous to draw general conclusions from a limited 
practice, the Member States’ desire to remain present on the international scene 
as autonomous actors appears not to have diminished after the entry into force 
of the Lisbon Treaty. The dispute in the context of the negotiations on a binding 
instrument on mercury between the Commission, as defender of a more unified 
external representation under its aegis, and the Council, as the defender of 
Member State interests, is telling in this regard. Mixed representation would 
appear to be here to stay even after Lisbon, especially in areas of shared 
competence. It is therefore perhaps not a coincidence that the Court has been 
steadily reinforcing the procedural obligations flowing from the duty of loyal 
cooperation: from the prohibition of submitting a case that falls within the scope 
of EU law to a non-EU judicial organ,75 to the prohibition for the Member States 
to negotiate separate treaties after the Commission has been authorized by 
the Council to negotiate international agreements on the same subject-matter,76 
to the prohibition for a Member State to distance itself from an agreed Union 

70 Ruling 1/78, Draft Convention of the International Atomic Energy Agency on the Physical 
Protection of Nuclear Materials, Facilities and Transports [1978] ECR 2151, para. 34–36. See 
also PFOS, cited supra note 13, para. 73 and the case-law cited there. 

71 See Articles 3(5), 21(1), 24(2) and (3), 31(1) and (2), and 32 TEU and Article 222 TfEU.
72 See Articles 2 and 3(2) and (3) TEU, Articles 67(2) and 80 TfEU, and Title IV of the Charter 

of fundamental Rights of the European Union.
73 Article 4(3) TEU.
74 Case C-65/93, European Parliament v Council [1995] ECR I-643, para. 23.
75 Case C-459/03, Commission v Ireland (Mox Plant) [2006] ECR I-4635.
76 Case C-266/03, Commission v Luxembourg [2005] ECR I-4805 and Case C-433/03, Com-

mission v Germany [2005] ECR I-6985.
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strategy by taking action within an international organization that could poten-
tially bind the Union.77 

Both the Mercury Saga as arguably the most flagrant failure yet of post-
Lisbon unified international representation and PFOS as the most recent judi-
cial reinforcement of the loyalty obligation are to be situated within the external 
environmental policy of the Union. As a constantly growing policy field with a 
complex competence structure, it provides an excellent testing ground to see 
the post-Lisbon framework for EU external relations in action. It is perhaps a 
sobering thought that neither the explicit categorization of the Union’s compe-
tences by the fEU Treaty, nor the structures set-up to provide for a more uni-
fied international representation, nor indeed the reinforcement of loyalty in the 
Treaties and in the case-law appear to have been able to prevent the mercury 
debacle. The jury is therefore still out on whether a more unified international 
representation, in external environmental policy as in other areas of EU exter-
nal relations, will remain as elusive a goal in the post-Lisbon era as it has been 
up to now.

 

77 PFOS, cited supra note 13.
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fRiEnD oR foE? REviEwinG Eu RELaTions wiTh iTs 
nEiGhbouRs posT Lisbon

Steven Blockmans*

1. INTRODUCTION

for years, the European Neighbourhood Policy (ENP)1 has been criticized for 
its half-hearted promises, weak institutional and legal frameworks, sums for 
aid and technical assistance too small to affect real transformation, restrictive 
measures too soft to inspire political change, and competing visions oscillating 
between a one-size fits all, a south versus east and an ‘own merits’-based ap-
proach for the common policy.2 The weaknesses of the ENP had been recog-
nized by the European Commission itself in several of its annual strategy papers 
published before the entry into force of the Treaty of Lisbon.3 Efforts to estab-

* head of the Department of Research at the T.M.C. Asser Institute (The hague) and Special 
Visiting Professor at the University of Leuven.

1 The ENP was launched in 2003 with the publication of the Communication from the Com-
mission to the Council and the European Parliament, ‘Wider Europe-Neighbourhood: A New 
framework for Relations with our Eastern and Southern Neighbours’, COM (2003) 104 final. 
The framework was formalized in 2004 by the Communication from the Commission, ‘European 
Neighbourhood Policy, Strategy Paper’, COM (2004) 373 final. for a list of ENP reference docu-
ments, including the Action Plans, see <http://ec.europa.eu/world/enp/documents_en.htm>. The 
ENP includes Algeria, Armenia, Azerbaijan, Belarus, Egypt, Georgia, Israel, Jordan, Lebanon, 
Libya, the Republic of Moldova, Morocco, the Occupied Palestinian Territories, Syria, Tunisia and 
Ukraine.

2 See, e.g., M. Emerson, ‘The European Neighbourhood Policy: Strategy or Placebo?’, CEPS 
Working Document No. 215 (2004); J. Kelley, ‘New Wine in Old Wineskins: Policy Adaptation 
in the European Neighbourhood Policy’, 44 JCMS (2006) 29-55; M. Cremona and C. hillion, 
“L’Union fait la force? Potential and Limitations of the European Neighbourhood Policy as an Inte-
grated EU foreign and Security Policy”, EUI Working Papers, LAW, No. 39 (2006); S. Blockmans 
and A. Łazowski, ‘Conclusions: Squaring the Ring of friends’, in S. Blockmans and A. Łazowski 
(eds.), The European Union and Its Neighbours: A Legal Appraisal of the EU’s Policies of Stabi-
lisation, Partnership and Integration (The hague, T.M.C. Asser Press 2006), 613-639; R. Balfour 
and A. Missiroli, ‘Reassessing the European Neighbourhood Policy’, EPC Issue Paper No.54, 
June 2007; M. Cremona, ‘The European Neighbourhood Policy: More Than a Partnership?’, in 
M. Cremona (ed.), Developments in EU External Relations Law (Oxford, OUP 2008), 244-299; G. 
Edwards, ‘The Construction of Ambiguity and the Limits of Attraction: Europe and its Neighbour-
hood Policy’, 30 Journal of European Integration (2008), 45-62; and B. Van Vooren, ‘The Euro-
pean Union as an International Actor and Progressive Experimentation in its Neighbourhood’, 
in P. Koutrakos (ed.), European foreign Policy: Legal and Political Perspectives (Cheltenham, 
Edward Elgar Publishing 2011), 147-171.

3 See, e.g., Communication from the Commission to the Council and the European Parlia-
ment, ‘On strengthening the European Neighbourhood Policy’, COM (2006) 726 final; Commu-
nication from the Commission to the Council and the European Parliament, ‘A Strong European 
Neighbourhood Policy’, COM (2007) 774 final, at 2: ‘(…) a great deal remains to be done.’ In 
May 2010, the Commission published a rather sobering evaluation of ambitions and activities 
during the first five years of the ENP. See Communication from the Commission to the European 

http://ec.europa.eu/world/enp/documents_en.htm
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lish closer ties at the sub-regional level have not lived up to expectations either. 
The Union for the Mediterranean (UfM),4 which has been troubled by contro-
versy since it followed on from the Barcelona Process in 2008, was dealt a 
severe blow by Israel’s war on Gaza in December of that year and is virtually 
dead since the Arab uprisings of early 2011.5 The Eastern Partnership (EaP) 
has fared a little better since its creation in May 2009,6 but it has certainly not 
(yet) led to ‘a step change in relations with our Eastern neighbours, with a 
significant upgrading of political, economic and trade relations.”7 In its 2011 
strategy paper on the European Neighbourhood Policy, the EU seems intent 
on seizing a new momentum to reinforce the ENP and to recalibrate relations 
with each of its neighbours:

The Lisbon Treaty has allowed the EU to strengthen the delivery of its foreign 
policy: co-operation with neighbouring countries can now be broadened to 
cover the full range of issues in an integrated and more effective manner. This 
was a key driver for initiating a review, in consultation with partner countries 
and other stakeholders, of the European Neighbourhood Policy (ENP) in sum-
mer 2010. Recent events throughout the Southern Mediterranean have made 
the case for this review even more compelling. The EU needs to rise to the 
historical challenges in our neighbourhood.8

The present paper looks at the potential for this ‘new response to a chang-
ing neighbourhood’ through the prism of the Lisbon Treaty. What are the po-
tential and the limits of the new Treaty article on neighbourhood on the 
definition of relations with countries belonging to Prodi’s imaginary ‘ring of 
friends’ (section 2)?9 And is the impact of the amendments made to the Union’s 

Parliament and the Council, ‘Taking stock of the European Neighbourhood Policy’, COM (2010) 
207 final.

4 See the Joint Declaration of the Paris Summit for the Mediterranean, adopted under the 
co-presidency of the President of the french Republic and the President of the Arab Republic 
of Egypt, in the presence of, inter alia, the EU, the UN, the Gulf Cooperation Council, the Arab 
League, the African Union, the Arab Maghreb Union, the Organisation of the Islamic Conference, 
and the World Bank, Paris, 13 July 2008. The Joint declaration is based on the Communication 
from the Commission to the European Parliament and the Council, ‘Barcelona Process: Union for 
the Mediterranean’, COM (2008) 319 final.

5 The resignation of the UfM’s Secretary General highlighted the organisation’s shaky founda-
tions and apparent inability to tackle key issues in the region. See A. Willis, ‘Mediterranean Union 
chief resigns as Egypt unrest continues’, EUObserver, 27 January 2011. The latest ENP Review 
(see infra n. 8), as well as the most recent Communication on the southern Mediterranean (see 
infra n. 38) hardly refer to it, other than mentioning that positive elements of the UfM should be 
integrated in a new approach. The same goes for the European Council conclusions of 23-24 
June 2011, EUCO 23/11, CO EUR 14, CONCL 4.

6 Communication from the Commission to the European Parliament and the Council, ‘Eastern 
Partnership’, COM (2008) 823/4 final and the accompanying Commission Staff Working Docu-
ment, SEC (2008) 2974/3, Brussels, 3 December 2008.

7 See the high Representative’s ‘Report on the Implementation of the European Security 
Strategy – Providing Security in a Changing World’, doc. 17104/08 (S407/08), 11 December 
2008, at 10.

8 European Commission and high Representative of the European Union for foreign Affairs 
and Security Policy, Joint Communication to the European parliament,  the Council, the European 
Economic and Social Committee and the Committee of the Regions, ‘A new response to a chang-
ing Neighbourhood’, COM (2011) 303 final, Brussels, 25 May 2011.

9 The phrase was used in the 2003 Communication from the Commission, see supra n. 1
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governance of the ENP – most notably the relationship between the European 
Commission and the high Representative for foreign Affairs and Security 
Policy – likely to be positive on efforts to enhance coherence on ENP policy-
making (section 3)? Some final remarks will conclude this paper (section 4).

2. SPECIfIC TREATY BASIS

Unlike trade, development or the CfSP, the European Neighbourhood Policy 
did not have a specific Treaty basis prior to Lisbon. Different policy instruments 
from across all three Union pillars were brought together in an attempt to de-
velop an integrated structure for broad policy objectives.10 By recycling Article 
I-57 of the rejected Treaty establishing a Constitution for Europe,11 the Treaty 
of Lisbon has now introduced a specific provision on the relations between the 
EU and its neighbours. Article 8 TEU stipulates the following:

1. The Union shall develop a special relationship with neighbouring countries, 
aiming to establish an area of prosperity and good neighbourliness, found-
ed on the values of the Union and characterised by close and peaceful rela-
tions based on cooperation.

2. for the purposes of paragraph 1, the Union may conclude specific agree-
ments with the countries concerned. These agreements may contain recip-
rocal rights and obligations as well as the possibility of undertaking activities 
jointly. Their implementation shall be the subject of periodic consultation.12

The first striking characteristic of the neighbourhood clause is the prominent 
place which it occupies in the Treaties: Article 8 stands among the Common 
Provisions in Title 1 of the Treaty on European Union, so right up there with the 
values and objectives of the Union. Whereas Article 8 TEU is a specific provi-
sion on relations with neighbouring countries, it also reflects a general provision 
in the TEU which gives the Union a mandate to seek to develop relations and 
build partnerships with third countries that share its principles and values (Ar-
ticle 21(1)).13 I will return to this point below. Arguably though, the neighbour-
hood clause is in the ‘wrong’ Treaty to make a splash. It is disconnected from 

10 See Cremona, ‘The European Neighbourhood Policy: More Than a Partnership?’, supra n. 
2; C. hillion, ‘The EU’s Neighbourhood Policy towards Eastern Europe’, in A. Dashwood and M. 
Maresceau (eds.), Law and Practice of EU External Relations: Salient Features of a Changing 
Landscape (Cambridge, CUP 2008), 309-333; and B. Van Vooren, The European  Neighbour-
hood Policy as a Paradigm for Coherence in EU External Relations Law, PhD Thesis, European 
University Institute, May 2010.

11 Article I-57(1) prescribed that ‘[t]he Union shall develop a special relationship with neigh-
bouring countries, aiming to establish an area of prosperity and good neighbourliness, founded on 
the values of the Union and characterised by close and peaceful relations based on cooperation.’

12 In a separate Declaration on Article 8 TEU, the EU makes it clear that it is willing to take 
into account ‘the particular situation of the small-sized countries which maintain specific relations 
of proximity with it’. See M. Maresceau, ‘The Relations between the EU and Andorra, San Marino 
and Monaco’, in Dashwood and Maresceau (eds.), supra n. 10, at 270-308.

13 See Cremona, ‘The European Neighbourhood Policy: More Than a Partnership?’, supra 
n. 2, at 255.
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the normal decision-making procedures and instruments that belong to the 
supranational realm of external action provided by the TfEU. In the TEU, the 
neighbourhood clause is divorced from the specific procedures and instruments 
under the CfSP. While this may, in the end, not have huge practical implica-
tions for a policy that remains multi-pillar in nature, it does strike as rather odd 
from the perspective of applying best practices to Treaty drafting, as well as 
the Member States’ ambition to improve coherence in EU external action.

The second peculiarity about the neighbourhood clause is its sketchy word-
ing. The langue de bois of political rhetoric and diplomatic speak resonates in 
the references to the creation of an area of prosperity and good neighbourli-
ness, an amalgam of fuzzy concepts hard to define. A clear definition of the 
term ‘neighbouring countries’ is also missing from the clause. It is only by rea-
soning a contrario, i.e. by reading both Article 3(5) TEU on the Union’s relations 
with what is called the ‘wider world’ and the membership clause of Article 49 
TEU, that one can deduce that Article 8 foresees a relationship with countries 
on or in the vicinity of the European continent that do not wish to or cannot by 
definition become a member of the Union. In the current geographical situation 
in wider Europe, that lumps states like Andorra, Switzerland, Norway, Russia, 
Armenia, Lebanon, Egypt and Tunisia together in the same group, in spite of 
the differences in contractual relations between the EU and some of these 
(clusters of) countries (e.g. EEA).

Paragraph 1 of Article 8 TEU prescribes that the Union develop a ‘special 
relationship’ with neighbouring countries. Arguably, this Treaty language sets 
EU relations with neighbouring countries apart from relations between the EU 
and countries farther afield, however strategic such alliances may be. As such, 
the Treaty of Lisbon sends a strong signal to countries with which the EU shares 
its external borders: (i) the Union is obliged to (‘shall’) develop a relationship 
with its neighbours.14 Moreover, (ii) this relationship will be of a ‘special’ nature. 
The TEU gives clues as to what is to be understood by the notion of a ‘special 
relationship’. Article 8(1) prescribes (i) the establishment of an area of prosper-
ity and good neighbourliness, (ii) founded on the values of the Union, (iii) 
characterised by close and peaceful relations based on cooperation.

Like the creation of a ‘ring of friends’, the establishment of an area of pros-
perity and good neighbourliness, an area characterised by close and peaceful 
relations based on cooperation, sounds somewhat utopian. The Union’s neigh-
bourhood is littered with actual and potential flash points for conflicts between 
both (de jure) states and secessionist entities c.q. de facto states,15 as well as 

14 The use of the singular ‘relationship’ in the Treaty provision could – a contrario – be implied 
to mean that the EU is not obliged to develop (special) relations with all its neighbours, for in-
stance not with those that do not share the Union’s values (see the body text which n. 13, above, 
accompanies). A relationship embodied by a comprehensive policy – such as the ENP – seems 
sufficient to satisfy the Treaty obligation resting on the Union’s shoulders. Others have read Article 
8 TEU as a stronger basis, if not obligation, for the EU to engage with the neighbours. See C. 
hillion, ‘Integrating an Outsider: an EU perspective on relations with Norway’, available at <http://
www.europautredningen.no/eksterne-utredninger>.

15 See S. Blockmans and R.A. Wessel, ‘The European Union and Peaceful Settlement of 
Disputes in its Neighbourhood: The Emergence of A New Regional Security Actor?’, in A. Anto-

http://www.europautredningen.no/eksterne-utredninger/
http://www.europautredningen.no/eksterne-utredninger/
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between large swaths of countries’ populations and the undemocratic and 
repressive regimes that govern them. These and other realities continue to 
influence bilateral relations among neighbouring countries and between the 
EU and certain neighbouring states in a negative manner,16 and to stand in the 
way of the creation of the single area of peace, love and understanding that 
the Treaty calls for.

Of more practical relevance is the reference in Article 8(1) TEU to the values 
of the Union, reflecting Article 2 TEU which states that the Union ‘is founded 
on the values of respect for human dignity, freedom, democracy, equality, the 
rule of law and respect for human rights’. These are the values listed in the 
Council Conclusions of June 2003 and underpinning the 2011 – revised – strat-
egy for the ENP.17 As well as being based on the claim of existing shared 
values, a noticeable element of the ENP is the EU’s encouragement of the 
partner countries to embrace international norms and standards, notably by 
signing up to international and regional human rights agreements.18 This is in 
line with the Union’s own objectives to promote international law in its relations 
with the wider world (cf. Articles 2(5) and 21(1) TEU). In fact, all this attention 
paid to sharing the Union’s values is a sign of the political conditionality that 
underpins the ‘special relationship’ with the neighbours. The Commission, in 
its May 2011 strategy on the ENP, has made explicit the conditionality attached 
to shared values:

The new approach must be based on mutual accountability and a shared 
commitment to the universal values of human rights, democracy and the rule 
of law. It will involve a much higher level of differentiation allowing each partner 
country to develop its links with the EU as far as its own aspirations, needs and 
capacities allow. (...) Increased EU support to its neighbours is conditional. It 
will depend on progress in building and consolidating democracy and respect 
for the rule of law. The more and the faster a country progresses in its internal 
reforms, the more support it will get from the EU.19

niadis, R. Schütze and E. Spaventa (eds.), The European Union and Global Emergencies: Law 
and Policy Aspects (Oxford, hart Publishing 2011), 73-103.

16 The recent sanctions imposed by the EU on Belarus and Syria are symptomatic in this re-
spect. See, e.g., Council Implementing Regulation (EU) No 505/2011 of 23 May 2011 implement-
ing Regulation (EC) No 765/2006 concerning restrictive measures against President Lukashenko 
and certain officials of Belarus, OJ 2011 L 136/48; and Council Regulation (EU) No 442/2011 of 
9 May 2011 concerning restrictive measures in view of the situation in Syria, OJ 2011 L 121/1.

17 GAER Council Conclusions, 16 June 2003, para. 2. See also GAER Council Conclusions 
of 14 June 2004, para. 4.

18 ‘A new response to a changing Neighbourhood’, COM (2011) 303 final, at 5: ‘Commitment 
to human rights and fundamental freedoms through multilateral treaties and bilateral agreements 
is essential. But these commitments are not always matched by action. Ratification of all the 
relevant international and regional instruments and full compliance with their provisions, should 
underpin our partnership.’

19 ‘A new response to a changing Neighbourhood’, COM (2011) 303 final, at 2 and 3. Con-
versely, ‘[t]he EU will uphold its policy of curtailing relations with governments engaged in viola-
tions of human rights and democracy standards, including by making use of targeted sanctions 
and other policy measures. Where it takes such measures, it will not only uphold but strengthen 
further its support to civil society. In applying this more differentiated approach, the EU will keep 
channels of dialogue open with governments, civil society and other stakeholders. At the same 
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This approach aims to provide greater support to partners engaged in build-
ing ‘deep democracy – the kind that lasts’.20 As such, the EU does not seek to 
impose a model or a ready-made recipe for political reform, but will insist that 
each partner country’s reform process reflect a clear commitment to the uni-
versal values that form the basis of the ‘special relationship’. And while the two 
regional dimensions of the ENP, covering respectively the Eastern Partnership 
and the Southern Mediterranean, will be strengthened ‘so that the EU can work 
out consistent regional initiatives in areas such as trade, energy, transport or 
migration and mobility’, the ENP will push – much more than before – towards 
an ‘own merits’-based approach whereby it is easier to differentiate between 
friends and foes: the partnership will develop with each neighbour individually, 
on the basis of its needs, capacities and reform objectives. The initiative thus 
lies with the partner country and EU support, in the form preferential commit-
ments, will be tailored accordingly.21 Some partners may want to move further 
in their integration effort, which will entail a greater degree of alignment with 
EU policies and rules leading progressively to economic integration in the EU 
Internal Market. for countries where reform has not taken place, the EU will 
reconsider or even reduce funding.

In essence, the European Union is turning the tables by moving from the 
Brussels-centred development of a one-size-fits-all ENP to the variable geom-
etry of a set of differentiated relationships largely defined by the neighbouring 
countries themselves. More than before the entry into force of the Treaty of 
Lisbon, the Union is thereby relying on its power of attraction, which has inspired 
candidate countries to adhere to the conditions of EU membership. It remains 
questionable, however, whether the Union’s ‘softer’ power in the neighbourhood 
– one that is premised on a stake in the internal market but not the institutions 
– will be enough to inspire the reforms that will one day form the basis for the 
kind of cooperation on which a single area of prosperity and good neighbourli-
ness can be established.

time and in line with the principle of mutual accountability, the EU will ensure that its resources 
are used in support of the central objectives of the ENP.’

20 ‘A new response to a changing Neighbourhood’, COM (2011) 303 final, at 2: ‘(...) because 
the right to vote is accompanied by rights to exercise free speech, form competing political par-
ties, receive impartial justice from independent judges, security from accountable police and army 
forces, access to a competent and non-corrupt civil service’. Incidentally, the revised ENP, for all 
the welcome focus on democratic reform, makes life more difficult for the governments of post-
revolutionary Tunisia and Egypt. ‘In effect, we are using more conditionality on the transitional 
governments than on the dictators who preceded them’, according to Rosa Balfour, cited in T. Vo-
gel, ‘A reflection on old, failed neighbourhood policies’, European Voice, 26 May 2011. See further 
K. Raik, ‘Between Conditionality and Engagement: Revisiting the EU’s Democracy Promotion in 
the Eastern Neighbourhood’, FIIA Briefing Paper No. 80, April 2011.

21 ‘A new response to a changing Neighbourhood’, COM (2011) 303 final, at 3: ‘This en-
hanced support will come in various forms, including increased funding for social and economic 
development, larger programmes for comprehensive institution-building (CIB), greater market 
access, increased EIB financing in support of investments; and greater facilitation of mobility. 
These preferential commitments will be tailored to the needs of each country and to the regional 
context.’ See also page 20: the new European Neighbourhood Instrument ‘should be increasingly 
policy-driven and provide for increased differentiation, more flexibility, stricter conditionality and 
incentives for best performers, reflecting the ambition of each partnership’.



119

friend or foe? Reviewing EU relations with its neighbours post Lisbon

CLEER WORKING PAPERS 2011/3

One way explicitly prescribed by the Lisbon Treaty to give hands and feet 
to its grand objective to create that ‘special’ kind of relationship between the 
EU and its neighbours is the conclusion of ‘specific agreements’ (Article 8(2) 
TEU), another fluffy term, which ‘may [must not!] contain reciprocal rights and 
obligations as well as the possibility of undertaking activities jointly’. The for-
mulation again indicates the possibility of differentiation in bilateral relations 
with neighbouring countries. While, in itself, that is a good thing, differentiation 
does undermine the Treaty language of Article 8(1) TEU which implies the 
creation of a single area of prosperity and good neighbourliness. The neigh-
bourhood clause itself thus also seems to suffer from a structural dichotomy, 
ingraining the tension between a multilateral and an own merits-based approach.

With respect to Article 8(2) TEU, it should further be noted that the Lisbon 
Treaty for the first time establishes a specific legal base to develop contrac-
tual relations with neighbouring countries. however, this does not do away 
entirely with the complexities relating to the search of the appropriate legal 
base for agreements with individual ENP countries prior to Lisbon.22 After all, 
the ‘specific agreements’ which the EU seems to envisage for all EaP states 
and selected countries from the Southern Mediterranean are so-called ‘As-
sociation Agreements’, most of them built on the establishment of deep and 
comprehensive free trade areas (DCfTAs).23 The agreements are intended to 
replace the outdated Partnership and Cooperation Agreements of the 1990s 
which have been automatically prolonged since they expired 10 years after 
their entry into force,24 and update and upgrade some of the existing EuroMed 
Agreements.25 Article 217 TfEU provides the specific legal base for concluding 
association agreements, albeit with third countries belonging to a wider group 
of partners than just the EU’s geographical neighbours. The difference between 
Article 8(2) TEU and Article 217 TfEU is that the latter prescribes, in line with 
the Court’s Demirel judgment,26 that associations established by such agree-
ments will involve reciprocal rights and obligations, common action and special 
procedure (cf. Article 218 TfEU). Meanwhile, partnership agreements are 
concluded on the basis of Article 212 TfEU, which states that such agreements 
pursue the objectives of economic, financial and technical cooperation mea-

22 See M. Maresceau, ‘A Typology of Mixed Bilateral Agreements’, in C. hillion and P. Koutra-
kos (eds.), Mixed Agreements Revisited: the EU and its Member States in the World (Oxford, hart 
Publishing 2010), 11-29, at 19-21.

23 Negotiations with Ukraine were initiated under the pre-Lisbon regime, have been going 
on for a number of years now, but are expected to be closed by the end of 2011. Negotiation 
mandates for similar type agreements with Armenia, Azerbaijan, Georgia and Moldova were ham-
mered out when the dust of the Lisbon Treaty was still settling, a difficult exercise altogether. On 
the agreement with Ukraine, see C. hillion, ‘Mapping-Out the New Contractual Relations between 
the European Union and Its Neighbours: Learning from the EU-Ukraine ‘Enhanced Agreement’, 
in 12 EFA Rev.(2007), 169-182; and R. Petrov, ‘Legal Basis and Scope of the New EU-Ukraine 
Enhanced Agreement: is there any room for further speculation?’, EUI Working Papers MWP 
2008/17.

24 Communication from the Commission to the Council and the European Parliament on 
strengthening the European Neighbourhood Policy, COM (2006) 726 final, at 4-5.

25 See K. Pieters, The Integration of the Mediterranean Neighbours into the EU Internal Mar-
ket (The hague, TMC Asser Press 2010).

26 Case 12/86 Demirel [1987] ECR 1545
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sures, including assistance, in particular financial assistance, with third countries 
other than developing countries (e.g. Russia and, when reforms lag behind the 
wish to conclude an agreement with former EaP country, Belarus). In short, 
depending on the interpretation of the scope of objectives, the depth of political 
and economic cooperation, the possibility of establishing a visa-free regime, 
and the extent to which national legislation will be harmonized to the EU acquis, 
one may argue over the choice of the legal basis and the procedure of adoption 
of future generation bilateral agreements between the EU and the ENP coun-
tries. fortunately, the ECJ now has jurisdiction to adjudicate in cases of disputes 
between the institutions involved in establishing those ‘specific agreements’ 
with neighbouring countries based on Article 8(2) TEU. Compared to the pre-
Lisbon situation, this represents a significant legal leap forward.

3. INSTITUTIONAL ChANGES

As noted at the beginning, the Treaty of Lisbon has a double significance for 
the future of EU relations with its neighbours. Apart from introducing a specific 
Treaty base, Lisbon also brings about institutional changes in the area of ex-
ternal relations, with new actors and adapted functions of existing players, 
thereby impacting on the governance of the ENP.27 Apart from the introduction 
of a semi-permanent President of the European Council – who, at his level and 
in that capacity, ensures the external representation of the Union on issues 
concerning its Common foreign and Security Policy (Article 15(6) TEU), and 
who has regularly spoken out on issues pertaining to the neighbourhood28 – 
there are few other institutional complications that merit attention in the current 
context. They relate, directly and indirectly, to the task of the high Representa-
tive of the Union for foreign Affairs and Security Policy / Vice-President of the 
Commission (hR/VP) to assist the Council and the Commission in ensuring 
coherence between the different areas of the Union’s external action and be-
tween these and the EU’s other policies.29

27 See, generally, J. Wouters, D. Coppens and B. De Meester, ‘The European Union’s Ex-
ternal Relations after the Lisbon Treaty’, in S. Griller and J. Ziller (eds.), The Lisbon Treaty: EU 
constitutionalism without a Constitutional Treaty? (Vienna, Springer 2008), 143-203; J.-C. Piris, 
The Lisbon Treaty: A Legal and Political Analysis (Cambridge, Cambridge University Press 2010), 
238-256; P. Craig, The Lisbon Treaty: Law, Politics and Treaty Reform (Oxford, Oxford University 
Press 2010), 379-387; P. Van Elsuwege, ‘EU External Action after the Collapse of the Pillar Struc-
ture: In Search of a new Balance between Delimitation and Consistency’, 47 CML Rev. (2010), 
987.

28 See, e.g., Statement by herman Van Rompuy, President of the European Council, on the 
EU’s Eastern Partnership, PCE 049/11, Prague, 23 february 2011; Statement by herman Van 
Rompuy, President of the European Council, on the developments in the EU’s Southern neigh-
bourhood, PCE 048/11, Prague, 23 february 2011; Video message by President of European 
Council herman Van Rompuy, ‘We want to turn this Arab Spring into a true new beginning’, PCE 
062/11, Brussels, 10 March 2011; Statement by herman Van Rompuy, President of the European 
Council, on his meeting with the interim Libyan transitional national council, PCE 066/11, Brus-
sels, 11 March 2011.

29 See Articles 18(4), 21(3) and 26(2) TEU.
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To assist the hR/VP in her coordination efforts, the EU is currently being 
equipped with a brand-new diplomatic service: the European External Action 
Service (EEAS).30 A close reading of Articles 3(1) and 2(1) of the EEAS Coun-
cil Decision points out that the Action Service shall support and work in coop-
eration with, inter alia, the services of the Commission, ‘without prejudice to 
the normal tasks’ of those services.31 The inclusion of the latter phrase begs 
the question what exactly are the normal tasks of DG ELARG/ENP. In the 
absence of an exhaustive Kompetenzkatalog of the EU – and with the very 
idea of normality in EU external action having shifted dramatically with the 
entry into force of the Lisbon Treaty – it is not unthinkable that the neutral phrase 
‘normal tasks’ will in practice be interpreted differently by persons with different 
institutional affiliations.

A quick glance at the draft organizational chart of the EEAS reveals that, 
together, two geographical desks incorporate seven units that deal with aspects 
of the ENP.32 This implies that strategic planning and programming on issues 
pertaining to the ENP are now a shared responsibility of the Commission and 
the EEAS. The hitch, of course, is that as the Action Service will be composed 
of Commission and Council staff, along with seconded national experts from 
the Member States, the planning and programming aspects of the ENP and 
the new European Neighbourhood Instrument have become the domain of 
experts whose visions risk to be coloured by their different professional back-
grounds:

Indeed, the functioning of the Service will probably remain determined by 
an invisible yet genuine distinction between two cultures: a Communitarian-like 
culture inherited from DG Relex (which will be numerically dominant in the 
EEAS, and which will most likely have the greatest influence on the geograph-

30 Council Decision 2010/427/EU of 26 July 2010 establishing the organisation and function-
ing of the European External Action Service, OJ 2010 L 201/30. See the analysis in this volume in 
Duke, ‘A Difficult Birth: the early days of the European External Action Service’.

31 With respect to the coordination and cooperation between the EEAS and the services of 
the Commission, the EEAS Council Decision specifically obliges the parties to consult each other 
on all matters relating to the external action of the Union in the exercise of their respective func-
tions, except on matters of CSDP. See Article 3(2) EEAS Council Decision, a paragraph that will 
be implemented in accordance with Chapter 1 of Title V of the TEU and with Article 205 TfEU. 
This far-reaching obligation stems from, inter alia, the quasi-blanket competence attributed to 
the Commission in Article 17(1), sixth sentence TEU to represent the Union externally ‘with the 
exception of the common foreign and security policy, and other cases provided for in the Treaties’. 
As the heads of the EU Delegations receive direct instructions from the hR, the EEAS and the 
Commission are effectively and legally bound to cooperate in the external representation of the 
Union. See Article 5(3) EEAS Council Decision. See further, S. Blockmans, ‘Beyond Conferral: 
the role of the European External Action Service in decision-shaping, in M. Moraru and J. Larik 
(eds.), Ever-Closer in Brussels, Ever-Closer in the World? EU External Action after the Lisbon 
Treaty, EUI Working Paper LAW, forthcoming.  

32 Under the geographical directorates ‘Europe and Central Asia’, the following units have 
been created: ‘Eastern Partnership, regional cooperation and OSCE’ and ‘Eastern Partnership, 
bilateral’. Under the geographical directorates ‘North Africa, Middle East, Arabian Peninsula, Iraq, 
Iran’ exist the following units: ‘Middle East’, ‘Maghreb’ and ‘Regional policies: EuroMed, UfM’. 
Connecting the two geographical directorates are two units: ‘ENP Coordination I’ and ‘ENP Coor-
dination II’. having said this, many questions surrounding the set-up and functioning of the EEAS 
are still unclear. It will take years before the new Service will be running at full steam.
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ic and thematic DGs, and on delegations); and a political culture inherited from 
the Council policy unit and crisis management structures, deemed to retain a 
certain autonomy within the Service. In this respect, the Council Decision sug-
gests that the EEAS might well internalise past bureaucratic conflicts, rather 
than do away with them.33 

In a pre-Lisbon move by then Commission President-designate, who in 
November 2009 unveiled his new team of Commissioners, Jose Manuel Bar-
roso tried to prevent the hitherto Commission-steered enlargement policy and 
ENP from being (too much) contaminated by the intergovernmental method of 
the Council. By way of a simple asterisk behind the names of three Commis-
sioners-designate, Barroso not only curtailed the hR/VP’s responsibilities as 
entrusted to him/her by the Treaty ex Articles 18(4), 21(3) and 26(2) TEU in the 
fields of ‘International Cooperation, humanitarian Aid and Crisis response’, 
‘Development’ and ‘Enlargement and European Neighbourhood Policy’;34 he 
also indicated that the three new Commissioners would exercise their functions 
‘in close cooperation with the high Representative/Vice-President in accordance 
with the Treaties.’35 The requirement of close cooperation with the hR/VP and 
the condition to work closely with the EEAS (as provided in the Mission Letters) 
was later formalised in a Note from the President of the Commission in which 
he established clusters of Commissioners responsible for certain themes, in-
cluding external relations.36 Barroso assigned himself the final responsibility to 
ensure coherence of external policies within the Commission, while the day-
to-day coordination was entrusted to the VP (Catherine Ashton). Barroso’s 
pre-Lisbon manoeuvring could therefore been seen as a snide to the future 
hR/VP not to get too excited about the scope of his/her own competences in 
external relations.

In the course of his hearing in the European Parliament on 12 January 2010, 
Commissioner-designate Štefan füle paid lip service to the idea that his actions 
would significantly assist the hR/VP, by declaring that the two of them would 
work together for the common good of EU-neighbours relations.37 In a formal 
sense, this cooperation is now reflected in the references to both the Euro-

33 See M. Lefebvre and C. hillion, ‘The European External Action Service: towards a common 
diplomacy?’, SIEPS European Analysis 2010/6, at 7.

34 It should be noted that, under Barroso II, ENP was extracted from the portfolio of DG Relex 
and thus not transferred in its entirety to the EEAS.

35 Press release IP/09/1837 of 27 November 2009. The requirement of close cooperation 
was repeated in the Mission Letters of the same date from Barroso (II) to Andris Piebalgs and 
Stefan füle, and of 27 January 2010 to Kristalina Georgieva. See <http://ec.europa.eu/commis-
sion_2010-2014/mission_letters/index_en.htm>.

36 See Article 17(6)(b) TEU, which states that the President of the Commission shall ‘decide 
on the internal organisation of the Commission, ensuring that it acts consistently, efficiently and 
as a collegiate body’; and the Information Note from the President, ‘Commissioners groups’, SEC 
(2010) 475 final, in which the VP is tasked to chair the group of Commissioners responsible for 
‘External relations’, a group further composed of Olli Rehn (economic and monetary affairs), Karel 
De Gucht (trade) and the three aforementioned Commissioners. The Note also says that ‘the 
President can decide to attend any meeting, which he will then chair’.

37 Opening statement of Mr Štefan füle, Commissioner-Designate for Enlargement and Euro-
pean Neighbourhood Policy, European Parliament, 12 January 2010, at 3: ‘I will cooperate closely 
with high Representative Ashton in coordinating our political and policy responses towards our 
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pean Commission and the high Representative of the Union for foreign Affairs 
and Security Policy as the spiritual parents of new ENP policy documents.38 In 
practice, it appears that extra coordination mechanisms are needed to make 
good on the joint proposals these external action heroes have made to enhance 
coherence of the Union’s multi-pillar ENP.39

At his hearing at the EP, füle underlined that he would be accountable 
solely to the European Parliament, whilst the hR would answer to both Parlia-
ment and EU Member States. Remarkably, füle also spoke in favour of a 
politicisation of the enlargement process by means of an active engagement 
of national politicians in the debate. he signalled that, as a Commissioner, he 
would attach more importance to substance rather than procedures when it 
comes to both enlargement and neighbourhood policy.40 Thereby, füle seems 
to have given more leeway to the creeping intergovernmentalisation of enlarge-
ment and ENP, at least more than his boss was prepared to accept prior to the 
entry into force of the Treaty of Lisbon. 

4. CONCLUDING REMARKS

The Lisbon Treaty was intended to create tools for the European Union to 
develop a more coherent, more effective and more visible foreign policy,41 also 
in the area of EU-neighbours relations. however, the Union’s slow and timid 
response to the dramatic events of the Arab Spring of 2011,42 as indeed the 

neighbours.’ The speech is available at <http://www.europarl.europa.eu/hearings/static/commis-
sioners/speeches/fule_speeches_en.pdf>.

38 See, e.g., European Commission and high Representative of the Union for foreign Affairs 
and Security Policy, Joint Communication to the European Council, the European Parliament, the 
Council, the European Economic and Social Committee and the Committee of the Regions, ‘A 
Partnership for Democracy and Shared Prosperity with the Southern Mediterranean’, COM (2011) 
200 final; and European Commission and high Representative of the European Union for foreign 
Affairs and Security Policy, Joint Communication to the European parliament,  the Council, the 
European Economic and Social Committee and the Committee of the Regions, ‘A new response 
to a changing Neighbourhood’, COM (2011) 303 final.

39 See, e.g., ‘hR/VP Catherine Ashton sets up Task force for the Southern Mediterranean’, 
A 226/11, Brussels, 7 June 2011. The Task force will bring together expertise from the EEAS, 
the European Commission, the EIB, the EBRD and other international financial institutions to 
act as a focal point for assistance to countries in North Africa which are going through political 
transformation.

40 See ‘füle: ‘I’ll make enlargement more political’’, EurActiv.com, 14 January 2010. 
41 See Europe in the World – Some Practical Proposals for Greater Coherence, Effectiveness 

and Visibility’, COM (2006) 278 final; the pre-Lisbon Draft IGC Mandate, annexed to the Presi-
dency Conclusions of 22-23 June 2007; and the Annual Report from the Council to the European 
Parliament on the Main Aspects and Basic Choices of the CfSP (2008).

42 Compare, e.g., Statement by EU high Representative Catherine Ashton and European 
Commissioner for Enlargement Štefan füle on the situation in Tunisia, Press release A 010/11, 
Brussels, 10 January 2011; ‘EEAS’ senior officials mission to Tunisia’, Press Release A 029/11, 
26 January 2011; and Statement by the EU high Representative Catherine Ashton on Tunisia, 
Press Release A 034/11, Brussels, 28 January 2011. See also T Garton Ash, ‘If this is young 
Arabs’ 1989, Europe must be ready with a bold response’ The Guardian, 2 february 2011: ‘What 
happens across the Mediterranean matters more to the EU than the US. Yet so far its voice has 
been inaudible’.
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Union’s mixed performance in external action more widely in the first year after 
the entry into force of the Treaty of Lisbon,43 illustrate the limits of the innova-
tions in the sphere of both the attribution of competences and institutional ar-
chitecture. Whereas the Lisbon Treaty has introduced a neighbourhood clause 
which now provides a legal base for the conclusion of ‘specific agreements’ 
with ENP countries, it still depends on the scope of the objectives and the depth 
of the envisaged cooperation of the draft bilateral agreement whether Article 
8(2) TEU or perhaps other legal bases in the TfEU may be most appropriate. 
Arguably, Article 8(1) TEU represents a container concept which does not 
provide the sharp teeth the Union’s paper ENP tiger needs to survive in the 
sometimes rough and currently changing environment of the neighbourhood. 
The instruments through which the European Neighbourhood Policy has to be 
implemented have to be borrowed from other parts of the Treaties, from which 
Article 8 TEU is disconnected. In a way, the inclusion of a specific neighbour-
hood clause in the Lisbon Treaty represents the overall reactive nature of the 
EU to its neighbourhood, captured by the adagium ‘too little, too late’.

Of course, everything falls or stands with the political terms defining the 
equation. The Lisbon Treaty provides a new institutional framework for EU 
foreign policy, which also impacts on the governance of the EU-neighbours 
relations. With the creation of the hybrid function of the hR/VP, supported by 
a European External Action Service composed of ‘supranationalists’ and ‘in-
tergovernmentalists’, and the appointment of a more political savvy European 
Commissioner responsible for ENP, we are witnessing the creeping intergov-
ernmentalisation of the European Neighbourhood Policy. This ought not, in 
theory at least, to prejudge the Union’s political orientation towards its neigh-
bours, which is a reflection of many internal and external tendencies. Yet, in 
the current climate of instability in the Southern Mediterranean, continued 
volatility in the Middle East, ongoing tensions in the Southern Caucasus, and 
an Eastern Partnership otherwise fragmented by states willing to cooperate 
and others which do not, centrifugal and centripetal forces will continue to col-
lide in the European Union. According to polls, a majority of Europeans believe 
that the Union has enlarged too fast. This shows that the mandate for an as-
sertive enlargement policy, but also a strong European Neighbourhood Policy 
remains weak. As a result, it will be very difficult for the Union’s external action 
heroes to forge a strong common policy for the region as a whole. Instead, 
differentiation of bilateral EU-neighbours relations, premised on a stronger own 
merits-based approach and taking sub-regional contexts into account, is – for 
now – the best way forward.

43 J. Vaisse and h. Kundnani (eds), European Foreign Policy Scorecard 2010 (London, ECfR 
2011). The assessment in the scorecard is of the collective performance of all EU actors rather 
than the action of any particular institution or country – either the high Representative, the Euro-
pean Council, the European Commission, a group of states like the EU3 (france, Germany and 
the UK), or an individual Member State.
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