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Introduction: New Dimensions of Environmental Management

I have been dealing with environmental problems, management, planning, organization and control of the environment for nearly 15 years. Among many striking matters I have faced through these years, two of them have impressed me more than the others. The first one is a Ph.D. thesis prepared in recent years in the United States of America. This study has reached a very interesting conclusion: one of the basic factors that caused the collapse of the Roman Empire, and yet that has never been alluded was environmental pollution. This study is based on the chemical analysis of human skeletons dating back to the Roman period and the conclusions of these analyses. It has been determined that the bones remaining from the Roman period included much more copper and lead accumulation in their chemical structure in comparison to a normal human being. Today, people who are interested in human and environmental health know that the accumulation of chemicals like copper and lead in human body and reaching over the level normally accepted may cause some erratic behaviors. Individual and social erratic behaviors reaching an extreme point like enjoying the burning down of Rome which denotes the collapse of the Roman Empire, gains a different aspect and meaning in light of these new findings. According to this approach, the main reasons causing the collapse of an empire and a civilization are individual and social erratic behaviors. The main reason that gave rise to this problem at the time, was that the drinking vessels were made of copper and lead which accumulated in human body over a normal level. This finding which lead to an important conclusion that could explain the collapse of a civilization should be accepted as an interesting study clearly indicating the vital importance of environmental problems. The second interesting environmental event that I witnessed was an environment police organization, which is no different than normal police force and which has all the enforcement power of a normal police force for the protection of the environment and the prevention of environmental pollution. During my visit to the United States of America for examining the environmental organization forms in federal government, state governments and in local municipalities, I noticed that in New York State, Environment Police organization was established and it was working. The reason was very clear. In this State, some new legal regulations were imposed for the protection and improvement of the environment and in this context some new environmental standards were set up. After these standards were put into practice, the establishments discharging wastes had to comply with these new standards which limited the amount to discharge or allowed dischargement only under control. However, since it was not easy for the concerned establishments, factories or enterprises to comply with these standards due to economical and technical reasons, some undertakers did not hesitate to get involved with “mafia” like illegal organizations. These corporations which could not discharge their wastes unconditionally as before, found the solution to their problem in applying to these kinds of organizations. In the middle of night trucks, owned by these organizations were coming to the corporations and were taking the wastes, which had to be got rid of, and they discharged them into the Atlantic Ocean. The Government of New York State founded an Environmental Police Organization in 1980’s, which is the first of its kind as to my knowledge, to stop this inconvenient situation. The “Forest Rangers” organization, an institutional body, which was responsible for the protection of the forests in the State, has been transformed into an Environmental Police organization. The new organization has been authorized to take under surveillance, to arrest, to make open and close investigation, to carry gun and to handcuff the accused like other normal police forces. 

It should be noted as a very interesting development that mankind, who pollutes and destroys the planet he is living on, has come to a stage where armed police forces are needed to protect the environment.

We should immediately realize that there are much more serious environmental pollution problems and even environmental massacres existing in our Globe. In this situation, the question we should ask ourselves is: What should we do? A meaningful Chinese saying should be remembered. There is no use in giving a hungry man fish everyday to feed him. If you can teach him how to fish, you will make the biggest contribution for his survival. We should ask ourselves the question “what should be done to solve the environmental problems and prevent environmental damages?” I believe the only answer, which should be given to this question is the institutionalization of the environmental management process and the application of it. We should accept that environment is an event we can manage and to reach a clean environment is neither a dream nor a utopia. There is another saying attributed to American natives: Earth is not a heritage to us from our ancestors, we have borrowed it from our grand children. If this saying is true, we should give back what we have borrowed, to the generations coming after us. Then why do environmental problems exist? Why do we talk about environmental problems?

Why is Environment a Focus of Problems?

There are three main reasons of understanding the environment concept as a focus of problems: The first one is that the creators of environmental problems and the ones who give rise to these problems have the opportunity to not to pay the cost of the quantitative environmental damage they have caused. This is why environment is becoming a problem. Someone creates the problem but other people mostly the community pays for its cost. The second one is that there is no possibility to transfer the wastes of this planet to other planets. As the waste amount surpasses the level that nature can absorb, the ones living on this planet Earth will have to face big losses due to the change of the conditions shaping their lives. As a matter of fact, some environmentalist philosophers have asserted that, in its history of last 30-40 years, the World has come nearer to a point fast, which can be characterized as a catastrophe. The third main reason is the increasing pressure on the scarce sources and the extinction of some species.

The table below, taken from a report called Our Common Future and published in 1987, sets forth the consumption distribution of the World among developed and developing countries. (1)

TABLE 1

World Consumption Distribution, 1980-82 Averages

	
	Developed Countries

(26% of the population)
	Developing countries

(74% of the pop.)



	Good consumption Unit Per Person
	Rate over the

World Consumption

(%)
	Per Person
	Rate over the

World Consumption

(%)
	Per Person

	Food:


        Calorie

        Protein

        Fat 
	Kcal/day

gms/day

gms/day
	34

38

53
	3.395

99

127
	66

62

47
	2.398

52

40

	Paper

	Kg/year
	85
	123
	15
	8

	Steal
	Kg/year
	79
	455
	21
	8

	Other metals
	Kg/year
	86
	26
	14
	2

	Commercial Energy
	mtce/year
	80
	5.8
	20
	0.5


Source: WCED estimations based on the FAO, UN Statistics Bureau, UNCTAD and American Metal Association statistics over the country data. 

The total demand that would emerge in case where the consumption of the developing countries which is 74% of the world population, reaches the level of consumption of developed countries and the pressure of this demand on the raw materials of the World clearly indicates the vital importance of the problem. Considering the limited concern for the protection of the environment in developing countries, the discharged waste amount would make the problem much more complicated. (2)

Environment has to be a center of problem in the real sense due to the above mentioned reasons since the future of human kind is in danger.  
Some Theoretical Approaches

Scarce good is also an important concept, which the science of economics persistently dwells upon. The values of scarce goods rapidly increases since the supply of scarce goods is limited when compared to the demand for them. The scarce good of our times is a good, healthy and livable environment. In this context, it is necessary to mention another theoretical approach, which explains environment problem. Garrett Hardin, an American scientist, asserts that the basic cause for environmental problems is the reality that the environmental goods are used freely and without paying a price for them. This theory called “the tragedy of commons” (3) is based upon the reality that common goods are open to everyone’s use and they are free. Common goods are the goods owned by the public but individual members of the public use these goods without paying a price for them. The best example that expresses the concept of common goods, as a simile for understanding environmental problems from our community is the village pastures. Pasture is a common good and everyone living in the village has the right to use it. If we take the case from the point of profit maximization, which is an economical concept, the ones who led the largest number of animals out to pasture will be the ones who make the highest profit of it. Because these ones will be enjoying the benefits of a free product input the most. However, assume for a second that all the people living in the village are competing with each other to maximize their individual profits. The consequence will be too many animals put out to pasture over their capacity and naturally the loss of the values of the pasture fast. The conclusion to come out is very clear: pasture erosion and even pasture destruction. This event is what the tragedy of commons is called. 

According to this approach it is stated that the concept, tragedy of commons is also a basis for environmental problems. Some people without paying a price are using natural and environmental sources, which are also named as free goods. The ones using environmental goods as a production will use them as much as possible to maximize their profit since they do not pay any cost for these goods. In other words, this will result in damaging of the environmental values and emerging of environmental pollution. (4)

In economical literature, this concept is described as externality (5). Externality is to be exposed to positive or negative effect of someone else’s activity. The concept of externality, in economical sense, constitutes the essence of environmental problems. The basis of environmental problems lies in external positive, mostly negative impacts, caused voluntarily or involuntarily by an economical activity on another economical activity. These effects are called positive or negative external effects.

To give as an example for economical externality; a bakery working at a little town will be able to benefit from the services rendered by a new accountant in town. However, the impact of the wastes discharged from the chimney of such a bakery on the clothes hung outside by a cleaner nearby may be given as a negative externality.

The strategies, which will be developed to bring a solution to environmental problems, should deal effectively with this concept called externality. In a way, external effects should be internalized; meaning the ones causing external negative effects should be forced to pay for the costs of these effects. However, those who are not willing to pay for this cost or the companies whose sales are negatively effected by the increase in their cost price thereof and their sale prices resulting from the payment made, will have to prevent the environmental pollution they cause and in this way the environmental problems will be reduced. (6) The environmental control principle explained as “the polluter/user pays” relies on this basic idea.

Sustainable Development

Today, one of the most frequently discussed issues regarding the control of the environment, is the dilemma caused by differentiation and even alienation between economical development and protection of the environment.

One of the concepts that the ones who are interested in environment also dwell upon is the dilemma mentioned above. Countries and especially southern countries have to develop and coerce their natural resources for development. Exploitation of environmental resources causes environmental pollution and damaging of environmental quantities. At the first glance, the ones who aim to protect the environment are heading for an inevitable and also unacceptable result as the refusal of economical development. I clearly remember that in an international meeting for the protection of environment, a mayor from less developed regions of Brazil demanded the creation of the environmental pollution in his city. Indeed, it was not the pollution the mayor wanted; it was the employment opportunities that could be offered by industrial facilities, which could cause environmental pollution. The mayor chose this way to make his speech interesting. Dr. Mahbub ul Hak, an internationally well-known Pakistani scientist preferred a similar way and pointed out to the developed states by saying: “In your society, there are problems regarding the quality of life, but in our society the life itself is a problem”. (7)

The examples stated above clearly indicate the dilemma between the economical development and the protection of environment. Then, what should be done? Isn’t it possible to harmonize these two concepts? Countries especially the ones, which have low national income, have to develop and become modernized. For this purpose, they have to produce more and new products and to have to offer these to the benefit of their citizens. In such countries, there is a big unemployment problem among young population due to demographic properties. It is a necessity to provide the young people, who constitute the biggest part of the population, new job opportunities. Industrial production should be improved and agriculture should become modernized. However, while doing all these wastes problem will emerge. Every production process will bring solid, liquid and gas wastes with it. 

One of the suggestions made for the solution of this dilemma is sustainable development concept. What is sustainable development?

The sustainable development concept was first mentioned in the report prepared by the ex Prime minister of Norway, Ms. Groharlem Brundtland, who was the chairperson of the committee commissioned by the UN Environment Program for the preparation of this report for the Third of 10th World Years of Environment. The purpose of this report was to find (8) a solution for the dilemma between development and the protection of the environment, which is being discussed mostly in the public opinion for environmental issues. It is stated that the development and the protection of environment concepts do not exclude each other, to the contrary, but they support each other and it is possible to carry on with the development efforts which the countries need and it is possible to do it without damaging their environment. The basic principle of sustainable development is to guarantee to keep the use of natural resources within a limit not exceeding their natural reproduction speed. (9)

It is possible to give many examples from our country parallel to Brundtland Report. If only one example is sufficient, let’s take a look at the below set out primary energy production and demand projections of our country between the years 1990 and 2000. (10) 

TABLE 2

Primary Energy Production and Demand Projections (a Thousand TEP)

                                                                                 1989        1990       1995       2000

Production                                                               29569       32638    41638      51636  

Demand                                                                   53642       57196    78967    107187

Source: Ministry of Energy and Natural Resources

As clearly seen in the table, in the year 2000 Turkey will need three times as much the amount of energy we have in 1990. Beside the difficulty of generating this amount of energy at a time, the pressure of this on environment will be enormous.    

The report of Groharlem Brundtland basically recommends this way of solution. The Brundtland report states that the development efforts and the effort for the protection of the environment can be harmonized. The only way to harmonize them is to guarantee that the natural resources are not consumed faster than their reproduction rate. 

Another example from our country, the Black Sea, which houses less fish species each day, would be a good example to explain the matter. There were 200-250 kinds of fish species in Black Sea 15 years ago, but today due to the consumption rate of these fish is faster than their reproduction rate this number has fallen off to 20. For this reason, such species are becoming extinct. (11)

Environmental Law 

Until now, the ideal environmental management conditions have been attempted to be explained here in above and the answer to the question at which stage we are in, in the progress process was tried to be found by making comparison with the environmental management method applied in our country. 

At this stage, it will be very useful to examine generally the process of the environmental law in our country. The ones who are interested in basic law and Constitutional Law accept the right to an environment as a human right. The 1982 Constitution describes the right to an environment as the other modern constitutions do. 

Environmental problems have become one of the main research subjects of law in recent decades. If environmental problems may affect health and if some social groups enjoy the benefits of the work they are doing while some other social groups suffer from losses due to this work, these conflicts should definitely be removed through legal procedures. If we look at the Turkish legal system it is possible to deal with the subject in private law field and under the framework of the Civil Code as well as in public law field in Constitutional Law, International Law, Administrative Judicial Law and Criminal Law. I would like to mention briefly how environmental problems are dealt with within the existing legal structure.

In the Turkish Civil Code are found no provisions directly related with environment. However, two articles of this Code bear extreme importance regarding this subject. One of them Article 656 with the heading “responsibility of the owner” (12) and the other is the concept “right of the neighborhood” mentioned in Article 661.

Article 656 and 661 are as below:

“A person, who suffers or has the risk to suffer loss due to the violation of his right by an owner, may request the revival of his right or the measures to be taken to eliminate the risk and request the compensation of his damages and losses.”

“A person has to abstain from all kinds of damaging overlapping activities particularly during all kinds of industrial work. It is particularly prohibited to cause excessive noise, tremors, fume, soot and disturbing dust, vapor and smell over the tolerable limits according to the place and quality of the place of the immovable property and according to the local custom.”   

In the Civil Code practice the concept of neighborhood right which is applied in environmental disputes is elemental. Regulations regarding the neighborhood right may be very effective for the solution of environmental problems. Article 661, regarding the neighborhood right, provides that: “Everyone when using their properties and in particular during industrial works has to abstain from all kinds of overlapping activities”. If we examine the general approach of the Court of Appeals regarding the subject, we can notice that first the concept “overlapping activities” is accepted as a very important element, and second for the solution of the dispute it is not investigated whether a damage or loss exists. Pursuant to the decisions of the Courts of Appeal for being neighbor to each other, it is not necessary that the immovable properties be adjacent to each other. “To be effected by the damage or loss” has to be a basic pre-condition to benefit from the protectiveness of the neighborhood right. Also, the provision under the heading responsibility of the owner has an extreme importance regarded from this point of view. Pursuant to this provision, if a person faces violation of his right and suffers loss or has the risk to suffer loss due to the use of the property by its owner, then he has the right to request the revival of his right or the measures to be taken to eliminate the risk or request the compensation of his damages and losses. This provision creates a very important and an interesting legal right for the purpose of the protection of the environment. 

This provision under the Civil Code has been applied in very important environmental problems. For instance, for the prevention of the damages caused by cement factories these provisions have been used frequently. There is an extensive series of decisions held by the Court of Appeals in this context. 

However, in the general approach of the Court of Appeals no understanding has been found for the elimination of the events, which may affect the formation of natural circuits since they may cause effects damaging environmental quality and has to be prevented therefore.  It can be observed that the main concern in the system is to solve the problems resulting from the mutual relations between individuals which may include environmental impacts as well.

If we examine the matter under the framework of Public Law or Constitutional Law, it can be noticed that the Constitution of 1982 accepts the right to an environment as a human right. In Article 56 of the Constitution regarding health, it is provided that everyone has the right to live in a healthy and stable environment. Article 56 states that:
“Everyone has the right to live in a healthy and stable environment. It is the duty of the State and the citizens to develop the environment, to protect environmental health and to prevent environmental pollution.”
According to this Article, it is one of the functions of the State to develop the environment, to protect environmental health and to prevent environmental pollution. This Article which is in the social and economical rights section of the Constitution imposes an important function to the State. However, article 65, which is also set forth in this section, provides limitation to the subject. According to this Article, taking into consideration the continuance of economical stability and the sufficiency of financial resources the State has to fulfill its social and economical duties assigned to it by the Constitution. This means that the State is not obliged to fulfil all the functions which are found in this section of the Constitution. It will perform them only within the limits of its economical resources. While performing these duties it should consider economical stability. Considering the situation within an environmental framework, although a fundamental duty for the protection of environment is imposed on the State, an understanding of the environment as purified of all problems and inclusive of all positives should be eliminated. 
International Law also has much importance from the Environmental Law point of view. As the World becomes global and subsequently more and more smaller and since the environmental matters are beyond artificial borders, it is necessary to deal with and regulate them between some states and in an international arena. In this context, Turkey has executed and adopted a number of international agreements and has many liabilities and responsibilities set forth in international agreements. I would like to give some examples of these agreements. Subject to agreements beginning from 1970’s, Turkey has been a party of “Agreement of Protection of the World’s Cultural and Natural Heritage” and accepted liabilities arising from this Agreement. Another example is “Mediterranean Action Plan”. In 1975, some countries due to the belief that Mediterranean Sea was becoming a “Dead Sea”, decided to put into force a number of measures lead by the United Nation’s Environment Program. The most important one of these is “Protocol for Protection of Mediterranean Sea against Land Base Pollution”. Countries, which have executed this Agreement, are liable to prevent land based pollution, which is transported by rivers to the Mediterranean Sea. The discharges transported by all the rivers to Mediterranean Sea are required to be decreased to a reasonable level. “Agreement for the Control of Long-range and Trans Boundary Air Pollution” has also been executed. Furthermore Turkey is a party of “Declaration of Environmental Resources for the Future”. There is another agreement executed in Basel for Transportation and Storage of Hazardous Wastes in determined standards to which Turkey is also a party. In 1991, member countries of the Black Sea Economic Committee, with Turkey’s encouragement, executed an agreement for the purpose of the protection of Black Sea from pollution. In 1992 “The Environment and Development Conference”, which is held in Rio de Janeiro, was the most important international environmental undertaking of the latest years. As a result of this conference five main agreements were executed: the Convention on Climate Change, the Convention on Bio-diversity, the Rio Declaration, the Agenda 21 and the Protocol on Protection of the Forests. The first two of these conventions are important. “Convention on Climate Change” imposes an obligation of indemnification against developed countries for the benefit of the developing countries because of the variation in the atmosphere caused by developed countries. This is the first example of this kind of agreement and Turkey has taken place in the developed countries category. Turkey has not ratified this agreement because she is considered as an indemnity payer instead of being an indemnity receiver. Among some of the major agreements, approximately 50, to which Turkey is a party are: “Convention on Combating with Desertification”, “CITES-prohibiting the trade of endangered species”, “RAMSAR-protection and administration of the wetlands
, “the Montreal Protocol on the Protection of Ozone Layer” and “BERN Convention on the protection of the wild life and habitat”. 

In the field of Administrative Law, which is a branch of Public Law, there are substantial and interesting solutions regarding environmental problems. One of them is Local Government Code. According to the authority provided in this legislation governors and head officials of the districts are liable for the protection of the peace and security, personal immunity, use of ownership rights in safety and public presence. The related Article is as follows:

“… It is governors’ and sub governors’ duty to obtain peace and security, personal immunity, security relevant to disposition and public presence.”

Article 66 sets forth that Article 526 of the Turkish Criminal Code should applied to the ones who violate decrees and precautions duly notified and announced by the governors and the head officials of the districts pursuant to their authority arising from the law.  

 The Provincial Administration Code Article 66 is as follows:

“Article 526 of the Turkish Criminal Code will be applied to the ones who oppose or raise difficulties or violate decrees and precautions established and duly notified and announced by the most authoritative territorial governor pursuant to his power arising from the law.”  

The ones who did not comply with the directives rendered by empowered authorities shall be penalized pursuant to the Article 526 of the Turkish Criminal Code. The mentioned Article is as follows:

“Someone who did not comply with the directives duly rendered due to the juridical transactions, or for the purpose of the protection of the public security and public order or general wealth, or comply with the measures taken in this manner by empowered authorities shall be punished.”

The General Board of the Civil Penal of the Supreme Court of Appeals has rendered a quite interesting decision regarding the mentioned Article(15). A general directive has been issued by a sub governor to prevent stubble burning and damages to the environment originated therefore in a village in Thrace. The sub governor penalized a person who burned stubble and broke the directives. The court decision has been appealed. The General Board of the Civil Penal of the Supreme Court of Appeals upheld the decision and demonstrated that this could be a method to protect the environment and the natural equilibrium. Besides Article 526, another related article in Turkish Criminal Code is Article 566. It is as follows:

“Whoever somehow provokes a risk of occurrence of damage to any person or a loss to a property, even if it results in consequence of inattentiveness or inexperience, shall be punished. When the act also includes an offense by industrial service and commercial and industrial legislation’s and regulations, a penalty of……shall be imposed.”

This Article, taking place in the Misdemeanor Section of the Turkish Criminal Code, implies that whoever somehow provokes damage or a loss to any person, even if it results in consequence of inattentiveness or inexperience, shall be penalized. If it originates from an industrial act and if any other punishment is not mentioned in the Code, offender shall be punished pursuant this Article. Consequently, to act in a manner that results to expose the public to the risk of a danger, is defined as a misdemeanor.  These Articles of the Turkish Criminal Code mentioned above also give the right to sue the people who damage the environment in this way. 

Another legislation in the frames of Public Law is Municipality Code no. 1580. Paragraph 38 of Article 15 of the Code is quite remarkable. The Article is as follows:

“….. to make technical control of the industrial institutions’ and factories’ electronic installation, machine and engines; boilers, furnaces and chimney; to examine their impacts on the health,  peace, comfort and properties of the people living around and prevent the loss.”

Article 15 implies duties of the Municipalities. Paragraph 38 of the Article authorizes Municipality within the city to examine the situation and to ask relevant people to indemnify the loss in case when an industrial enterprise damages its environment.

If we remember the characteristics which are tried to be explained related to the concept of Environmental Impact Assessment, we may realize that this Code, coming into force in 1930, furnished such kind of authority to the Municipalities at that time. Despite this there was not any Municipality who sufficiently used this authority.

In addition, Article 19 of the Municipality Code clothes the Municipality with the power of introducing prohibition and also punishing the ones who did not comply with these. 

Another substantial Law is the General Health Code. In this Code, particularly in the Article which regulates the duties of the City and District Health Committees, the authority to control and to organize the general environmental health is given to the Committees.

Naturally, the leading juridical progress in the latest years is the coming into force of the Environment Code. The Code, which came in force in 1983, furnishes remarkable provisions and principles. The Article is as follows:

“…To protect, and improve the environment, which is a common property; to use properly the ground and the natural resources in the rural and urban areas; to prevent the water, ground and air pollution; to regulate the provisions and measures in harmony with the economical and social development goals, which shall improve and secure the health, civilization and life standards of generations of today and tomorrow by preserving country’s fauna and flora, and historical and natural wealth…”  

In the Principals Section of the Code to protect the environment is determined as everybody’s duty. Another principal is that it is a necessity to consider the environment as a factor in the development endeavors. In other words, even Environment Code underlines the fact that development is an unavoidable fact and considers opposite the principles of preventing the development for the protection of the environment. Another principle is the necessity to use the most convenient technological method in the investments for the purpose to protect the environment. This brings the obligation of selecting the effective technologies in the public investments concerning the protection of the environment. Moreover another substantial principal is “the polluter pays”. The related Article is as follows:

“…Whoever pollutes the environment is absolutely liable for the damages…. The liability of compensation is reserved….”   

Parallel to these principals, the Environment Code furnishes prohibitions as well. The most substantial one of these is polluting prohibition. It is forbidden to spill wastes and refuses to the ambient environment. In other words, it is the principal of the liability of the one who pollutes. Furthermore another material authority furnished by the Law is the one enabling to cease the industrial activities. However, maybe much more important than all these is the right which gives the public to appeal to the administrative and legal authorities due to prevent pollution. Besides, this establishes the right to sue the administrative authority. Article is as follows: 

“…. The ones who have been aware of or adverted by activities that pollute and destroy the environment may appeal to the administrative authorities to prevent this activity.”

Thus, the ones who have been adverted by the pollution or by similar occurrences may require the termination of that activity by applying to the administrative authorities. This substantial and modern principal shall please everybody who is engaged in environmental problems. According to this, any person, enterprise, group or community may require the termination of the damaging activities by applying to the authorities due to the collective appeal right in the Code of Civil Procedure. If the relevant administrator does not reply within 60 days, the application will be deemed to be rejected, and therefore the right to sue will automatically be arisen. As a matter of fact, the decision of the State Council regarding Zafer Park and Güven Park in Ankara is based on this procedure.

One of the considerable ways that the Environment Code establishes is the authority to penalize. It is possible to punish people who did not comply with the prohibitions, import poisoned waste, make noise, and to fine the ships which pollute the sea. However, unfortunately, there are material contradictions, failure of the law, and dispute of authority in the institutional provisions regarding the utilization of this authority.

Another legislation regarding environment is related to the Special Environment Protection Institution Chairmanship. The regulation concerning the commissions of the institution is as follows:

“To take all necessary measures in respect to protect the environmental values lay down in the lands which were or will be declared as a particular protected area, and to preclude existing problems; to define the principals of the usage of these areas; to prepare construction plans; to revise the plans and their decisions by all the existing scale and to approve them ex-officio…”

It is required to put under protection some of the geographical regions that have significant ecologic importance in respect to their natural property and constitution. Twelve regions, e.g. Dalyan (Muğla) or Gölbaşı (Ankara) was declared as the Specially Protected Area and the authority to plan and to supervise all the developments in the area was given to the central government. It is clear that this is an affirmative and appropriate improvement for the endeavors in favor of protection of the environment. 

Another division of the Turkish environmental legislation shall be the regulations duly came into force pursuant Environment Code, which complete the whole picture. Some of them may be listed as follow:

· Regulation on Protecting Air Quality

· Regulation on Preventing Water Pollution

· Regulation on Controlling Solid Wastes 

· Regulation on Controlling Medical Wastes

· Regulation on Controlling Dangerous and Hazardous Components

· Regulation on Controlling Noise 

· Regulation on Environmental Impact Assessment

These regulations rule the fundamental principals and process of the administration of the environment in Turkey.

The administrative courts have rendered a number of decisions regarding environment. Penalization of ships which cause pollution and decision of using exported LPG in order to purify city of Ankara from poisonous gases, and urban planning are among such decisions.

The remarkable ones are summarized follows:

· The decision to fine the ship causing sea pollution that has been rendered pursuant to the regulation is in accordance with the legislation.

· The decision to use exported coal in order to purify city of Ankara from poisonous gases considering citizens’ benefit is in accordance with the law.

· To decide a prohibition of environmental pollution, the waste and refuse shall be in a sufficient quality and quantity in order to pollute the environment.

· Issuing license to the immovable that remain in short distanced territory pursuant to the Regulation on Preventing Water Pollution is in accordance with the regulation.

· The Counsel of Ministers’ decision regarding the determination and declaration of Gölbaşı as a specially protected area is in accordance with the regulation.

· The modification in the construction project that provides the allocation of the Zafer Park, in Sıhhiye Ankara, as an underground parking lot, is not in accordance with the regulation.

· The allocation of the Zafer Park as parking area and mall is against the principal of urbanism, and city planning, and the public interest.

· The foundation of the immovable as a LPG filling terminal is an insecure nearness to the rocket production and fuel depositories is not appropriate for the environmental health, public security and principals of urban planning.

· The transaction regarding the determination of the Antalya-Kas tourism center is not appropriate to the regulations, principals of planning and urbanism, and public interest since researches and analyses were not considered.

· The Ministry of Health and Social Aid issues licenses to the LPG filling terminals, the first level non-hygienic institutions, and therefore may decide to move these terminals due to the danger of explosion and fire; however governor does not hold the authority to determine any date for the transfer of the terminals, or make any transaction regarding their openings and closing downs. The recommendation decision of the Council of Health regarding LPG filling terminals, which is not a final decision, may not be subject to a lawsuit; and furthermore the decision to put expire dates on LPG tubes despite their lack of authority is not in accordance with law.  

· The activity of the factory, which is a first level non-hygienic institution, may be precluded as a caution by the City Health Council due to its harmful impacts to the environment and the human health pursuant the Code numbered 1593.

· The administrative transactions to remove the manufactory, which is a second level non- hygienic institution, to out of the inhabited area due to the usage of explosive and flaming components and the danger of explosion and fire are in accordance with the law.

· At the time of the case, there were not any rules that regulate investments and constructions within a particular territory according to the protection of the environmental health with regards to Gökova Thermo Electric Power Plant. With respect to the construction of the Plant in Gökova Bay through taking measures for the protection of the environment and considering the obligations of the public service and technical and economical conditions, not any substantial error is concluded in the administrative transactions while concluding material facts and using discretion power. On the other hand, any decision may not be given due to restrict administrative discretion power. 

As we notice from in the court decisions summarized above, it is clear that the State Council considers the environmental concern while coming to a decision. However, another point is that in some decisions there are diverse concerns which conceal environmental ones. It is seen especially in the decision on Gökova Bay.

On the other hand, the decision of the State Council on Aliağa Thermo Electric Power Plant, which was about the alteration of the Regulation on permitting construction of industrial institution in the first class agricultural territories converting them into fourth class; indicated that the State Council may play an indispensable role in the protection of the environment. This situation will be clearer with the following cases related to the Environmental Impact Assessment (EIA) procedure. 

Considering all fundamental regulations mentioned in order to protect environment the public is entitled with the following powers: to plan; to establish specially protected areas; to take measures such as supervising, prohibiting, restricting, and asking to improvement of the activities; to give time; to permit or to preclude the activity; to issue license; to make investment; to fine; to let to found treatment plants; to determine and take samples.

The System of Environmental Impact Assessment (EIA)

The importance of the system of environmental impact assessment has been elaborated earlier. In order to understand the conditions of Environmental Law, it is necessary to examine the Environmental Impact Assessment. Article 10 of the Environment Code regulates the provision regarding Environmental Impact Assessment. The Article sets forth sufficiently rules and then leaves the rest to the regulations. The Code entered into force in 1983. Related regulation was published in the Official Gazette, 10 years later, in 7 February 1993.

Regulation on Environmental Impact Assessment will have a substantial and useful impact for the improvement of the environment law. This is the same in foreign countries where there are similar of regulations. People, who aim to act pursuant to the regulation, should prepare a report on the probable impacts of their activity prior to their operations. This report should determine the probable significant impacts of the investment decision on the environment, and explain the methods and alternatives of the precautions for the concluded adverse impacts. Investments, on which it is needed to prepare a report, are distinguished upon their sorts, or the sort of the district. In the conclusion of the EIA report there may be two kinds of decisions. The one is the certificate of pre-suitability issued by Local Environment Committee. The president of the Committee is the governor and other members are the representatives of various organizations. The Committee decides whether the probable impacts are material or not. If they conclude that the impacts are material then they might ask EIA report from related persons. This report shall be given to the Ministry of Environment. In light of the pre-investigation a decision will be taken such as “environmental impacts are positive or negative”. If the conclusion is negative, the investment in question will not be made. Naturally, this will end with facing the termination of the investment. Furthermore this will probably be subject to a juridical trial. Thus, at the end, environment law shall be developed. 

As a matter of fact, the first interesting decision in this kind is given in a case concerning a gold mine. Both İzmir Regional Administrative Court and State Council took the decision of suspension of the production via the method of “leaching” with cyanide, due to its probable irrevocable risks on the environment. 

A very recent development took place in the State Council in March 1999. The decisions taken by several departments of the State Council created a striking conclusion: Human life can not be risked and a possible risk on human life  can not be assumed mitigated simply depending on the goodwill of the operator or by taking several remedial precautions. No one should cause any risk to human life whatever the nature and scope of the work undertaken. This simply means that the State Council adopted the principle of zero risk for human life. This indicates how sensitive the administrative juridical departments on environmental issues are.

Business Operation Permits/Licenses
Another material power is set forth by the Code and Regulation regarding permissions and licenses to start a business. Both the code and the regulation provide a very important opportunity. This is the power to determine in the operation license the limits of the quantity of the waste that may be abandoned by the enterprises. In other words, this is the permission of discharging pollution. Thus, the enterprise with the permission may be supervised, and if it exceeds the accepted limits it would be punished. In general, Municipalities in the urban areas and the governorates in the rural areas are authorized to use this power. However these rules are not used effectively and efficiently.

Conclusion

Turkish Environment Law reached its present level after passing through two stages.  The first one is the works which are finalized prior to the 1982 Constitution dated 1982. These regulations provide substantial opportunities regarding the solutions of the environmental disputes and application of the sanctions. Furthermore with entry into force of the Environment Code and relevant regulations, following the Constitution, the basic conditions of the modern environmental administration are nationally established. It is clearly necessary to speed up some additional works such as the legislation on the “green taxes” and other economical and financial tools of environmental management. 

The increasing number of Court decisions will contribute to the enhancement of environmental law in Turkey.
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