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PROCEEDINGS OF A MILITARY COMMISSION 2 
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4 
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11 

12 

 

The military judge called the R.M.C. 803 session to order at 

Guantanamo Bay, Cuba, at 1045 hours, 04 June 2007, pursuant to the 

following order: 

 

Military Commissions Convening Order Number 07-02, Department of 

Defense, Office of Military Commissions, Office of the Convening 

Authority, Washington D.C., dated 8 March 2007. 

 

[END OF PAGE] 

 



        

   
    

     
   

   

    
     

              
              

            
            

               
     

 

  
   
  

  
  
  

  
  

  
 
  

 
  

    
   

  
 

 
 

 
 

 
 

 
 
 

 
 

 

 
 
 

 
 

 

     
  

   



     

  
   

    

   

    
       

       

 

    

              

 

     

    
    

      

   

 

       

    

                     
                       
                        

             

         
       

      
      

         

  

  

  



     

     

                 

             
              

            

       

                         
 

 

          
    

 
 

 

  
     

    
     

                   
    

             

        

 
    

 

       
       

 
     

  
     

                       

    
         

 
    

 

         

  

  

   

 



           

            
   
   
    

            

        
        
          

            
        

     

       
  

   



      
 
         
 
        
   
 
  
 

         
    
     

     

            
    

                
                

            
            

                   
    

          
      

                
               
                 

               
             

              

        

                
               

               
              

              
                  

               
               

                 
              



              
              

  
  

           
  

            
        

             
             

             
   

             
             

              

                
           

             
    

  
        

             
  

      
       

             
         

        
   

                 
               

              
             

                 
              

               
                 

                
     



              
   

             
             

             
   

             
             

              

                
           

            
    

   
         

             
  

       
       

             
         

                
                

            
                  

                  
                 

             
       

             
             

             
   

             
            



              

                
           

            
    

 
         

             
  

       
       

             
         

        

               
             

             
                 

                
                 

                 
                   

              
                
              

  



 

MJ:  This Military Commission is called to order. 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

 PROS:  This Military Commission is appointed by Convening Order 

Number 07-02, dated 8 March 2007, copies of which have been furnished 

to the military judge, counsel, and the accused and which has been 

marked as Appellate Exhibit 2 and attached to the record.   The 

charges have been marked as Appellate Exhibit 1 and have been 

properly approved by the Convening Authority and referred to this 

Commission for trial.  The prosecution caused a copy of the charges 

to be served on the accused on April 24, 2007.   

  The prosecution is ready to proceed in the arraignment of 

the UNITED STATES versus OMAR KHADR, also known as AKHBAR FARHAD, 11 

AKHBAR FARNAD and AHMED MUHAMMED KHALI.  The determination by the 

Combatant Status Review Tribunal that the accused has been determined 

to be an alien unlawful enemy combatant has been marked as Appellate 

Exhibit 11.   

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

  The accused and the following personnel detailed to this 

commission are present:  

  COLONEL PETE BROWNBACK, MILITARY JUDGE; 

  MAJOR JEFF GROHARING, PROSECUTOR; 

  CAPTAIN KEITH PETTY, ASSISTANT PROSECUTOR; 

  LIEUTENANT [sic] WILLIAM KUEBLER, DETAILED DEFENSE COUNSEL; 

  MR. DENNIS EDNEY, FOREIGN AREA [sic] CONSULTANT; and    

  MR. NATE WHITLING, FOREIGN AREA [sic] CONSULTANT. 
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  Lieutenant Clay Trivett has been detailed as a prosecutor 

and is not present.  Staff Sergeant  has been detailed 

as a paralegal for the prosecution and is present.  All the members 

are absent.   
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  Sergeant Major  has been detailed as court 

reporter for this Commission and has been previously sworn. 

 MJ:  I note that it’s Lieutenant Commander Kuebler; correct? 

 DDC:  Yes, sir. 

 MJ:  And Mr. Edney and Mr. Whitling are “Foreign Attorney 

Consultants,” not “Foreign Area Consultants.”  

  I’ve been detailed to this case by the Chief Judge of the 

Military Commissions Trial Judiciary as seen in Appellate Exhibits 3 

and 4, and I’m sworn in accordance with RMC 807, on 24 April 2007.   

I am certified and qualified in accordance with Article 26 of the 

Uniform Code of Military Justice.   

  Trial, please tell me by whom you’ve been detailed and your 

qualifications. 

 PROS:  Sir, all members of the prosecution have been detailed by 

the chief prosecutor.  All members are qualified under RMC 503 and we 

have been previously sworn in accordance with RMC 807.  No member of 

the prosecution has acted in any manner which would tend to 

disqualify us in this proceeding.  
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 MJ: Thank you.  The Commission notes that Mr. Khadr is not in 

civilian clothes, but is instead in his camp uniform.  Trial, did the 

government offer the defense its assistance in providing civilian 

attire for Mr. Khadr? 
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 PROS:  Yes, sir. 

 MJ:  Defense, the Commission is not going to require Mr. Khadr 

to appear in civilian attire.  However, the Commission does note that 

the wear of a camp or detainee uniform could influence some 

observers, an influence which might not be favorable to the 

presumption of innocence.  Before any future sessions, I would urge 

the defense to do what it can to have Mr. Khadr appear in civilian 

attire.   

  Okay, Lieutenant Commander Kuebler, AE 8 shows that on 

February 22, 2007, Lieutenant Colonel Colby Vokey was detailed as 

Detailed Defense Counsel, and you were detailed as Associate Defense 

Counsel.  AE 9 shows that on 30 May 2007, the Chief Defense Counsel, 

Colonel Sullivan, excused Lieutenant Colonel Vokey as Detailed 

Defense Counsel.  He did not announce the reason for this excusal.  

AE 10 shows that on 30 May 2007, Colonel Sullivan detailed you as 

Detailed Defense Counsel.  To the best of your knowledge, are those 

facts correct? 

 DDC:  Yes they are, sir. 
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 MJ:  Lieutenant Commander Kuebler, have you acted in any manner 

inconsistent with your detail as defense counsel in this case? 
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 DDC:  I have not, sir. 

 MJ:  Have you been previously sworn?  

 DDC:  Yes, sir. 

 MJ: Please, Lieutenant Commander Kuebler, identify the other 

personnel at your table. 

 DDC:  Sir, immediately to my left is Mr. Nathan Whitling, 

Foreign Attorney Consultant.  To his left is Mr. Dennis Edney, 

Foreign Attorney Consultant.  Both Mr. Whitling and Mr. Edney are Mr. 

Khadr’s Canadian counsel. 

 MJ:  Okay.  We’ve had two significant RMC 802 sessions in this 

case.  One was last night at 2000 to about 2100 and one was this 

morning for about half an hour.  Present at them were the trial 

counsel, defense counsel, the foreign attorney consultants, and the 

defense paralegal whom I note is not sitting –- I can’t see, is she 

inside –- no, she’s behind the bar.  

[The military judge pointed to the bar separating the spectator 

gallery, where the defense paralegal was seated.] 

 MJ: We discussed several items which I’m going to highlight.  

If either side wishes to add to or correct what I say, please feel 

free to do so.  First, we discussed the counsel issue.  Commander 

Kuebler explained his prior participation in this case and his 

 5



 

ability, or lack thereof, to go forward today.  He has not met his 

client.  He did not meet him this morning and does not feel that he 

can represent him until he at least gets and an opportunity to meet 

with him.  Mr. Khadr has expressly fired all United States attorneys 

whom he’s met.   
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  Is that correct, Commander Kuebler; to the best of your 

knowledge?  

 DDC:  Yes, sir. 

 MJ:  Okay.  The FACs, a shorthand term for “Foreign Attorney 

Consultants,” have met with Mr. Khadr.  They’re still attempting to 

enlarge the relationship -- their relationship with Mr. Khadr, and 

have hopes of doing so.  The defense counsel, the FACs, and the trial 

counsel all understand the provisions of the MCA concerning counsel.  

The defense counsel and the FACs are preparing a brief on how the 

FACs might be brought into the counsel process without violating the 

MCA, but yet ensuring that Mr. Khadr is represented during these 

proceedings.  Further, the defense counsel and the FACs are concerned 

that if required to make a counsel election this morning, Mr. Khadr 

will lock himself into a position that neither side wants.  

  All parties agree that no one wants to see Mr. Khadr 

proceed without representation.  The defense counsel and the FACs 

want a substantial but undetermined amount of time to work with Khadr 

so that they may provide him representation in some form.  The trial 
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counsel wants Mr. Khadr to be represented, but they’re not willing to 

sign on to an indeterminate delay.   
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  Trial, is that basically what we went over about counsel?  

 PROS:  That’s accurate, sir. 

 DDC:  Yes, sir. 

 MJ:  Thank you.  Continuing on the counsel issue and I note for 

the record that in asking these questions of Mr. Edney, I am not 

speaking to him as a counsel, but I’m going to allow him to respond 

which doesn’t offend my knowledge of the MCA.  

  Does it yours, trial counsel? 

 PROS:  Just ---- 

 MJ: I’m just going to let him respond to questions.  

 PROS:  Just as a consultant.  Yes, sir.   

 MJ:  Great.  Mr. Edney, if I understand this correctly -- and 

this came as news to me last night because I don’t know the facts -- 

you represent Mr. Khadr’s family in Canada; is that correct?   

[Mr. Edney, FAC, stood up and prepared to respond to the military 

judge.] 

 MJ:  And when you talk please speak up.  There’s a microphone 

right there next to Mr. Khadr.   

 FAC:  I represent Mr. Khadr’s older brother, Abdulla Khadr, in 

criminal proceedings in Canada.   
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 MJ:  Okay.  Do you also represent him in some sort of 

proceedings in the United States? 
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 FAC:  We do not, sir. 

 MJ:  Okay, thank you, thanks a lot.  

[Mr. Edney, FAC, resumed his seat.] 

 MJ:  There was a concern voiced by the –- at the 802 as to 

whether this might lead to some sort of conflict between Mr. Edney 

providing, and I presume Mr. Whitling that you are also assisting Mr. 

Edney on representing Mr. Khadr’s brother.  Is that correct? 

[Mr. Whitling, FAC, stood up and prepared to respond to the military 

judge.] 

 FAC:  That’s correct, sir.  I’m co-counsel with Mr. Edney. 

 MJ:  Okay, I apologize.  I was just trying to get the questions 

out. 

[Mr. Whitling, FAC, resumed his seat.] 

 MJ:  There's a concern that there might be some sort of conflict 

between providing Mr. Khadr advice while representing Mr. Khadr’s 

brother, and Mr. Edney and Mr. Whitling stated in this 802 session 

that they would discuss this with Mr. Khadr in the event that their 

consultancy or whatever continues and if necessary we will bring in 

an independent attorney to talk to him.  Is that basically what we 

said? 
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[Mr. Edney, FAC, stood up and prepared to respond to the military 

judge.] 
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 FAC:  That’s correct, sir.  

[Mr. Edney, FAC, resumed his seat.] 

 MJ:  Trial? 

 PROS:  Yes, sir. 

   MJ:  Now, having gone through that, the second major issue we 

discussed was one raised sua sponte by the military judge.  Looking 

at AE 11 which is the CSRT determination, Combatant Status Review 

Tribunal, the court will use “CSRT” for now on; the court noted -- I 

noted that the CSRT designated Mr. Khadr as an “Enemy Combatant.”  

That appears to conflict with the requirement of the MCA, in section 

948d, Jurisdiction, which states that the jurisdiction of the 

military commission is limited to “Unlawful Enemy Combatants.” 

  Commander Kuebler stated that he had seen the issue but did 

not believe it was proper for him to raise the issue prior to trial 

due to his, at that point, nonexistent relationship, other than being 

his detailed counsel with Mr. Khadr.  Trial counsel stated they’re 

aware of the issue.  They are waiting for the defense counsel to 

raise it and were prepared to argue the issue. 

  Is that right, Commander Kuebler? 

 DDC:  Yes, sir. 

 MJ: Trial? 
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 PROS:  Yes, sir. 1 

2 

3 

4 
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15 
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 MJ:  Is there anything further that anyone -- either side thinks 

I need to –- to make this 802, what we did sound right? 

 PROS:  No, sir. 

 DDC:  No, sir.  I believe that’s an accurate summary of the 802. 

 MJ:  Okay.  Commander Kuebler, you've stated that you don't 

believe that it is correct at this time for you to argue the issue of 

jurisdiction.  Are you ready to listen, or do you want me to go into 

counsel rights right now? 

 DDC:  Sir, if the military judge believes it’s appropriate to 

address the jurisdictional issue, I have no objection to that. 

 MJ: Okay.  Trial, feel free to argue on the military judge’s 

sua sponte motion to dismiss for lack of jurisdiction.  I have  

before me in connection with this, AE 11 which once again is the CSRT 

determination; AE 13 which is the President’s letter of 7 February  

2002, subject; “Humane treatment of al Qaeda and Taliban Detainees”; 

and the DEPSECDEF memorandum of 7 July 2004, subject, “Order 

establishing Combatant Status Review Tribunals.” 

 APROS:  Your Honor, the issue as you’ve stated, is that the CSRT 

found ---- 

 MJ:  If you’ll go up and stand at the microphone; people can’t 

hear you. 
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[CPT Petty, APROS, moved from the counsel table to the podium in the 

center of the courtroom, as directed by the military judge.] 
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 APROS:  Your Honor, the issue as you’ve stated, is that the CSRT 

found Omar Khadr to be an enemy combatant; whereas the MCA requires 

that for jurisdictional purposes he be an alien unlawful enemy 

combatant.  And as you mentioned, the CSRT is attached as Appellate 

Exhibit 11.  First, the CSRT and the MCA use sufficiently similar 

standards, so that the CSRT in this instance can be dispositive.  The 

factual predicate is the same.  The CSRT defines enemy combatant in 

the 7 July 2004, Deputy Secretary of Defense order establishing 

CSRT’s, Appellate Exhibit 14; “as an individual who is part of or 

supporting the Taliban or al Qaeda forces or associated forces that 

are engaged in hostilities against the United States or its coalition 

partners.”  This was the order in place at the time of Omar Khadr’s 

CSRT.   

  The MCA defines an unlawful enemy combatant in section 

948a(1)(A)(i) and (ii).  This includes a person who is a part of al 

Qaeda, such as the accused.  Therefore, because they use the same 

factual predicate, the CSRT should be dispositive.  Furthermore, if 

we look at the CSRT, and we read that in conjunction with the 

Presidential determination of 7 February 2002, marked as Appellate 

Exhibit 13, Omar Khadr clearly qualifies as an unlawful enemy 

combatant.   
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  The CSRT establishes Omar Khadr as an enemy combatant.  The 

presidential determination states that members of al Qaeda and the 

Taliban are unlawful combatants.  Therefore, because of Omar Khadr’s 

membership and his participation with al Qaeda, he is an unlawful 

combatant.  Therefore, read together, he is an unlawful enemy 

combatant.  This analysis is supported by the discussion in RMC 

202(b), also Congress has endorsed the standards of the CSRT’s -- of 

the Presidential determination standards through the MCA.   
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  Your Honor, if the court disagrees with the first two 

arguments, the MCA anticipates that a competent tribunal other than a 

CSRT, may determine the accused’s status.  This court is competent to 

make such a determination, and the government will prove the 

jurisdictional element at trial by a preponderance of the evidence.  

In the event, Your Honor, that you’re not willing to go forward 

absent a finding of jurisdiction by a preponderance of the evidence, 

the government is willing to prove jurisdiction today. 

  The government will produce a video showing Omar Khadr 

engaged in unlawful combat activities including wearing civilian 

attire and making and planting roadside bombs.  The government is 

prepared to call Special Agent , who will sponsor 

admissions by the accused and statements taken by others that the 

accused is an unlawful enemy combatant.   
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  The bottom line, Your Honor, is that Omar Khadr deserves 

his day in court.  Justice in this case will be best served without 

further delays.  In order to avoid these delays the status of Omar 

Khadr should not be relitigated.  It has already been established by 

the CSRT which applies the same standard as the MCA.  Because the 

CSRT process provides detainees with the opportunity to challenge 

their status, the MCA recognizes that the status determination to be 

dispositive for purposes of personal jurisdictions of a military 

commission. 
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 MJ:  You stopped?   

 APROS:  Yes, Your Honor. 

 MJ:  Okay.  I’m not picking on you, Captain Petty, but what does 

the MCA say the CSRT has to say? 

 APROS:  “Unlawful enemy combatant,” sir. 

 MJ:  Does the CSRT say that? 

 APROS:  No sir, the CSRT says ---- 

 MJ:  It doesn’t say that; right?  Okay.  If you look at the AE 

14, the DEPSECDEF’s memo, it says, “enemy combatant shall mean an 

individual who is part of or supporting Taliban or al Qaeda forces or 

associated forces that are engaged in hostilities against the United 

States."  If you look at 948a(2), Lawful Enemy Combatant; a lawful 

enemy combatant means a person who is a member of the regular forces 

of the state party engaged in hostilities against the United States.   
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  The definition used by the DEPSECDEF in establishing a CSRT 

doesn't comport with the definition in the statute.  If Mr. Khadr was 

a member of a force, according to the CSRT he could be an enemy 

combatant which you want me to equate to unlawful enemy combatant. 
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 APROS:  No, Your Honor.  The distinction here ---- 

 MJ: Well I agree there is. 

 APROS:  ---- the distinction here is that if he were a member of 

a recognized state armed forces, that would qualify him under 948a(2) 

as a lawful combatant.  However, the criteria that should be applied 

is found in the preceding sections of 948 ---- 

 MJ: I'm with you on that one.  I've just read you the 

definition used by the CSRT, "an individual who is part of or 

supporting Taliban or other -- or al Qaeda forces or associated 

forces that engaged in hostilities against the United States."  It 

doesn't eliminate people who are members of other forces.  You can't 

say that A is equal to C because it is not.  Reasonable minds might 

differ on that. 

  Let's assume for a second, Captain Petty, that I disagree 

with you and that I think Congress meant what they said when they 

wrote this.  And they wrote that you've got to have a determination 

that there is an unlawful enemy combatant.  Your first suggestion is 

that I sit here and litigate the entire issue; right? 
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 APROS:  No, Your Honor.  My first suggestion is that we do not 

litigate the entire issue.  In fact, it's that the CSRT should be 

dispositive as it stands because the MCA adopts ---- 
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 MJ: I agree.  The CSRT is the dispositive.  We agree on that 

one.  We don't agree about on what it is dispositive of.  Okay, well 

forget that one.  Go on to the next one. 

 APROS:  The next argument was that the CSRT finding read in 

conjunction with the Presidential determination memo, Appellate 

Exhibit 13, clearly indicate that Omar Khadr falls within the status 

of an unlawful enemy combatant as required by the MCA.  First, the 

CSRT establishes the second-half that he is an enemy combatant.  As a 

member of al Qaeda which is explicitly mentioned in the Presidential 

determination as an unlawful combatant he, therefore, is an unlawful 

enemy combatant. 

 MJ:  Okay.  Go on, what's your next one?  What do you want me to 

do if I don't agree with those two? 

 APROS:   The third argument, Your Honor, was that we could -- 

the government would be willing to prove before the military 

commission that he is, in fact, an unlawful enemy combatant.  And if 

the court is not willing to move forward without a jurisdictional 

determination, then we are willing to produce such evidence proving 

his status today. 

 MJ:  Okay.  Anything else you want to say about that? 
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 APROS:  No, Your Honor. 1 
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 MJ:  I wasn't cutting you off.  Do you have anything? 

 APROS:  Your Honor, briefly, if I may? 

 MJ: I said, do you have anything. 

 APROS:  The MCA in section 948a(1)(a)(ii) uses the language, 

"before, on, or after," contemplating that any CSRT that had been 

done before, on, or after would be dispositive.  Although the 

language is different, the one word inartfully, whatever, it's just 

not there.  This contemplates the MCA Congress intended that the 

standards used -- the standard applied at the CSRTs were to be those 

same standards used for jurisdictional determinations before military 

commissions. 

 MJ:  Okay.  While you are standing there, you are the United 

States of America, but I realize that you are not in fact responsible 

for everything that may have been done or not done, this memorandum 

was issued on the 7th of July 2004.  Off the top of your head, do you 

know when the MCA was passed? 

 APROS:  August of 2006, Your Honor. 

 MJ:  October of 2006.   

 APROS:  October 2006. 

 MJ: This determination that you gave me is dated 10 September 

2004, and it states that Mr. Khadr is an enemy combatant.  A quick 
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look at 948d shows that Congress recognized two categories of enemy 

combatants, lawful and unlawful.  Correct? 
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 APROS:  Yes, Your Honor. 

 MJ: I mean, was anything done to change the CSRT?  Did we run a 

new review tribunal on people we have to see who matches the 

Congressional -- I mean, this is a law.  This isn't what people 

complained about before, this isn't the President making up rules -- 

and I'm not going to say anything about the effect of Hamdan v. 8 

Rumsfeld on AE 13.  We have a law now.  Do you know?  I'm not going 

to bug you if you don't know.  Do you know if anyone thought about 

going back and doing new review tribunals so that we would be brought 

in compliance with the law? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

 APROS:  Your Honor, I do not know. 

 MJ: Okay.  Thanks.   

  Commander Kuebler, you still do not believe that it would 

be proper for you to argue; is that correct? 

 DDC:  That is correct. 

 MJ:  Okay.  I've got 1113.  I'll be back in here at 1130. 

  Court's in recess. 

[The session recessed at 1113 hours, 4 June 2007.] 

[The session was called to order at 1135 hours, 4 June 2007.] 
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 MJ: The commission will come to order.  Let the record reflect 

that all parties present when the commission recessed are once again 

present. 
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  A military commission is a court of limited jurisdiction.  

The jurisdiction is set by statute – the Military Commissions Act of 

2006, the MCA. 

  Section 948d establishes the jurisdiction of a military 

commission.  948d(a) states: "(a) Jurisdiction.  A military 

commission under this chapter shall have jurisdiction to try any 

offense made punishable by this chapter, when committed by an alien 

unlawful enemy combatant."  Section 948d(b) specifically states that 

military commissions, “shall not have jurisdiction over lawful enemy 

combatants.”  Thus, in the MCA, Congress denominates for the purposes 

-- for the purpose of establishing jurisdiction two categories of 

enemy combatants – lawful and unlawful.  A military commission only 

has jurisdiction to try an unlawful enemy combatant. 

  Further, in Section 948d(c), Congress stated that a finding 

by a Combatant Status Review Tribunal, "CSRT," that a person is an 

unlawful enemy combatant is dispositive for purposes of jurisdiction 

by military commissions. 

  In considering Section 948d, it is clear that the MCA 

contemplates a two-part system.  First, it anticipates that there 

shall be an administrative decision by the CSRT which will establish 
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the status of a person for purposes of the MCA.  The CSRT can find, 

for MCA purposes, that a person is a lawful enemy combatant or an 

unlawful enemy combatant.   
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  Second, once the CSRT finds that a person is an unlawful 

enemy combatant, the provisions of the MCA come into play.  Such 

person may have charges sworn against him, those charges may be 

referred to a military commission for trial, and a military 

commission may try him.  A strict reading of the MCA would appear to 

require that, until such time as a CSRT or other competent tribunal 

makes a finding that a person is an unlawful enemy combatant, the 

provisions of the MCA do not come into play and such person may not 

be charged, charges may not be referred to a military commission for 

trial, and the military commission has no jurisdiction to try him. 

  There is, of course, the counter-argument.  This argument 

is:  the military commission itself is a competent tribunal under 

948d(c) to determine if a person brought before it is an unlawful 

enemy combatant.  While appealing, this argument has two major flaws: 

  First, in order to make that determination, the military 

judge would have to conduct a mini-trial to decide if a person is an 

unlawful enemy combatant.  Or would he or she?  Perhaps, since this 

determination might require factual determinations, the panel would 

have to make it.  Congress provided in the MCA for many scenarios – 

none of them anticipated that the military commission would make the 
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lawful/unlawful enemy combatant determination for initial 

jurisdictional purposes. 
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  Second, and I'm paraphrasing from Justice Stephens, "A 

person has a right to be tried only by a court which he knows has 

jurisdiction over him."  If the military commission were to make the 

determination of initial jurisdiction, a person could be facing trial 

for months without knowing if the court, in fact and in law, had 

jurisdiction.   

  Persons familiar with the court-martial system might state 

that jurisdiction is always assumed by the court-martial and it's 

attacked only by motion.  That is true, but a court-martial is a 

different creature than a military commission.   

  A soldier is in court in uniform with her first sergeant 

and company commander who most likely preferred the charges sitting 

in the courtroom.  If you look at DD Form 458, the Charge Sheet, it 

contains the following information in Block I – Personal Data:  Name 

of accused, SSN, Grade or Rank, Pay Grade, Unit or Organization, 

Initial Date and Term of Current Service, Pay Per Month, Nature of 

Restraint of Accused, and the Dates Imposed.   

  So when a military judge at Fort Bragg looks at the charge 

sheet and the accused who is in uniform, she knows that Private First 

Class William B. Jones is a member of Bravo Company, 3rd Battalion 

(Airborne), 325th Parachute Infantry Regiment, 82nd Airborne 
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Division, Fort Bragg, North Carolina.  She knows how much he is being 

paid, if he has been restrained, when he came on active duty this 

tour, and by comparing the unit to the name of the accuser in Block 

III – Preferral, she can see if it was PFC Jones’ company commander 

who preferred the charges. 
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  Contrast this with the information found on MC Form 458 

Charge Sheet in this case.  The military judge is told that the name 

of the accused is Omar Ahmed Khadr.  Three aliases are given, and the 

last four of an unidentified acronym, the ISN, is given.  There is 

nothing on the face of the charge sheet to establish or support 

jurisdiction over Mr. Khadr, except for a bare allegation in the 

wording of the Specifications of the Charges. 

  The military judge is not ruling that no facts could be 

properly established concerning Mr. Khadr which might fit the 

definition of an unlawful enemy combatant in Section 948a(a) of the 

MCA.  The military judge is ruling that the military commission is 

not the proper authority, under the provisions of the MCA, to 

determine that Mr. Khadr is an unlawful enemy combatant in order to 

establish initial jurisdiction for this commission to try Mr. Khadr. 

  The military judge is not ruling that Mr. Khadr may not, if 

his case is referred to trial after a proper determination, attack 

those facts in the elements of the offense referred which might 
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combine to show him to be an unlawful enemy combatant.  Such an 

attack is a proper part of a military commission. 
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  The military judge is not ruling that the charges against 

Mr. Khadr must be resworn.  That would seem to be the more prudent 

avenue to take, but that issue is not currently before the 

commission. 

  If there were no two-step process required to try a person 

under the MCA, then a prosecutor could swear charges, the convening 

authority could refer charges, and a military commission could try a 

person who had had no determination as to his status whatsoever 

before the trial started.  That is not what Congress intended to 

establish in the MCA. 

  The charges are dismissed without prejudice.   

  Anything further before I adjourn, trial? 

 PROS:  Sir, the prosecution requests 72 hours to consider 

whether to file an appeal. 

 MJ: You got it. 

  You don't have anything you want to say, do you?  You can. 

 DDC:  No, sir, I don't. 

 MJ: Court's adjourned. 

[The session adjourned at 1145 hours, 4 June 2007.] 

[END OF PAGE] 
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 SFC, DoD OGC

From: , LTC, DoD OGC
Sent: Monday, April 30, 2007 2:01 PM
To:  SFC, DoD OGC
Cc:  Ms, DoD OGC
Subject: FW: United States v. Omar Ahmed Khadr:  Detailing of Military Judge  AE 004

 AE 004.

v/r,

LTC  USAR
>Sen dvisor
Military Commissions Trial Judiciary

-----Original Message-----
From: Kohlmann Col Ralph H 
Sent  24, 20
To:  LTC, DoD OGC
Cc: s, DoD OGC; Pete Brownback
Subj ates v. Omar Ahmed Khadr: Detailing of Military Judge

 LTC ,

1.  Pursuant to R.M.C. 503, I hereby detail Colonel Peter Brownback as the Military Judge 
in the Military Commission case of United States v. Omar Ahmed Khadr.

V/R,

Ralph H. Kohlmann
Colonel, U.S. Marine Corps
Chief Judge
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 SFC, DoD OGC 

From:  

Sent: Wednesday, April 25, 2007 2:29 PM

To:  
 

      
   

  

Cc:    
     
      

    
'

Subject: FW: Detail of Military Judge and Initial Notice to Counsel, United States v. Khadr

Attachments: Biographical Summary.doc; Voir Dire- RMC 902 Matters.doc

Page 1 of 2

5/7/2007

COL Brownback has directed that I send the email below to the parties. 
  
v/r,  

LTC  USAR  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
  

From: Pete Brownback   
Sent: Wednesday, April 25, 2007 12:24 
To: OMJ -  
Subject: Detail of Military Judge and Initial Notice to Counsel 
 
Subject:  United States v. Khadr, Detail of Military Judge and Scheduling of Initial Session 

LTC , 

Please forward the email below to counsel in the case of United States v. Khadr and other interested parties. 

COL Brownback 

   

Counsel in the case of United States v. Khadr, 

1.  The Chief Judge of the Military Commissions Trial Judiciary (CJMCTJ) has detailed the undersigned as the 
Military Judge in the case of United States v. Khadr. 

2.  The addressees on this email have been identified to the Military Commissions Trial Judiciary (MCTJ)  Staff 
as counsel on this case.  Chief Prosecutor and Chief Defense Counsel will confirm that all counsel on the case 
are addressees. 

AE 5 (Khadr)
Page 1 of 5



3.  All detailed counsel shall provide a signed copy of the detailing memorandum via email to the MCTJ Staff 
NLT 1600 hours, 26 April 2007. 

 4.  Civilian Defense Counsel who wish to make an appearance in this case should immediately notify MCTJ 
Staff.  The required paperwork will be forwarded ASAP.  Civilian Defense Counsel should note that the 
paperwork requirements for entering an appearance may change in the event of official promulgation of a 
Department of Defense Trial Regulation for Military Commissions.  

5.  All email traffic with the Military Judge will also be addressed to: 

            a. The MCTJ Staff:  LTC  Ms.  and SFC   Their email addresses 
are contained in the header of the email forwarding this communication. 

            b. All counsel, civilian and military, on the case.   

           c. The Chief Prosecutor and Chief Defense Counsel along with the Chief Legal NCOs for the 
Prosecution and the Defense, and the paralegals assisting the counsel. 

6.  I have selected 7 May 2007 as the date for the arraignment in this case.  All counsel shall make the necessary 
arrangements to be present in the Guantanamo Bay Courtroom for this session.   If either party believes that the 
party can not comply with the scheduled arraignment date, the lead counsel - on behalf of all counsel for the 
party - will immediately request a continuance setting forth a requested date and stating the reasons why such a 
continuance is necessary. This request shall be contained in the body of an email and must be provided to the 
MCTJ  Staff not later than 1400 hours, 27 April 2007. 

7.  As authorized by RMC 108, the CJMCTJ will issue Rules of Court for the Military Commissions.   They 
will be provided to all counsel by MCTJ Staff.   The MCTJ  Staff will also provide a trial guide for use at the 
initial session.  

8.  Should either side wish to conduct any voir dire of the Military Judge, you must submit your questions to the 
MCTJ Staff, not later than 1200 on 4 May 2007. A mini-biography and RMC 902 matters are attached.  Voir 
dire questions must be relevant to an RMC 902 determination; if the question is not facially relevant, it will not 
be answered unless the relevance is explained as part of the question. 

9.  At the arraignment, I will establish a full schedule for the litigation of this case.  Prior to the session, counsel 
are encouraged and urged to discuss scheduling and endeavor to agree upon a schedule that works as well as 
possible for both sides.  Counsel must take into account, inter alia, the time constraints set forth in RMC 707 
and appropriate phasing of motions (i.e.:  discovery; witness production; law motions; evidentiary motions).   

  

Peter E. Brownback III 
Colonel, USA 
Military Judge 
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Matters Concerning Voir Dire - United States v. Khadr 
 
 
1.  I am qualified under the provisions of RMC 502(c). 
2.  I have been detailed under the provisions of RMC 503(b). 
3.  I have no personal bias or prejudice concerning a party or personal knowledge of 
disputed evidentiary facts concerning the proceedings. 
4.  I have not acted as counsel, legal officer, staff judge advocate, or convening authority 
as to any offense charged or in the same case generally. 
5.  I have not been nor will I be a witness in the case, I am not the accuser in the case, I 
have not forwarded charges in the case with a personal recommendation as to disposition, 
and I have not expressed an opinion concerning the guilt or innocence of the accused. 
6.  Neither myself, my spouse, nor any person within the third degree of relationship to 
myself or my spouse or the spouse of any such person is a party to the proceeding, is 
known by me to have an interest, financial or otherwise, that could be substantially 
affected by the outcome of the proceeding, is to my knowledge likely to be a material 
witness in the case. 
7.  I am aware of no matter which might cause my impartiality to reasonably be 
questioned. 
 
 
Peter E. Brownback III 
Colonel, USA 
Military Judge 
 

AE 5 (Khadr)
Page 3 of 5



Biographical Summary 
 
Peter E. Brownback III 
 
Born 22 October 1947 in Philadelphia, PA.  Graduated from Johns  
Hopkins University in Baltimore, MD, in June 1969 with a Bachelors  
of Arts in International Affairs.                                     
 
Received a Regular Army commission as an infantry officer in June  
1969. After initial officer training, assigned as a platoon leader  
in 3/325 PIR, 82d Abn Div, Fort Bragg, NC from October 1969 to  
February 1970. 
 
Vietnam service from June 1970 - June 1971 as an infantry platoon  
leader, armored cavalry platoon leader, and battalion S-1, all with  
the 173d Airborne Brigade. 
 
Served with 5th Special Forces Group at FBNC from June 71 to  
February 1973 as an A Detachment Commander and Battalion S-3. 
 
Infantry Officer Advanced Course -- June 1973 - May 1974. 
 
Funded Legal Education Program student at TC Williams School of  
Law, University of Richmond, 1974-77.  Summers at Fort Lee working  
as assistant trial and assistant defense counsel.  Admitted to  
Virginia Bar, June 1977. 
 
Assigned to Office of the Staff Judge Advocate, 82d Airborne  
Division, FBNC, 1977-1980.  Trial Counsel, Chief Administrative  
Law, Chief Military Justice. 
 
Senior Defense Counsel, Fort Meade, MD. 1980-81. 
 
Operations Officer, US Army Trial Defense Service, Falls Church,  
VA.  1981-84. 
 
Legal Advisor/Legal Instructor, USAJFK Center for Special Warfare,  
FBNC, 1984-85. 
 
Legal Advisor, Joint Special Operations Command, FBNC, 1985-88. 
 
Senior Military Judge, Mannheim, FRG, 1988-1991. 
 
Director of Legal Operations, JSOC, FBNC, Jan 91 - Apr 91. 
 
Staff Judge Advocate, 22d SUPCOM/ARCENT Forward, Dhahran, KSA, May  
91 - May 92. 
 
Chief Circuit Judge, 2d Judicial Circuit, FBNC, 1992 - 1996. 
 
Chief Circuit Judge, 5th Judicial Circuit, Mannheim, FRG, 1996 - 1999. 
 
Entered on the retired rolls on 1 July 1999. 
 
Retiree recall on 13 July 2004. 
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AWARDS:  Combat Infantryman's Badge, Special Forces Tab, Ranger  
Tab, Master Parachutist Badge, DSM, LOM x 3, BSM x 5, MSM x 2, 
JSCM x 2, ARCOM x 2, AAM, JMUA x 2, NDSM, VSM, SWABS, HSM, 
RVNGCUC, RVNCAMU, KUKULISM 
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 SFC, DoD OGC

From:  LTC, DoD OGC
Sent: Monday, April 30, 2007 4:17 PM
To:  
Cc:
Subject: AE 006 REQUEST FOR CONTINUANCE and RULING  US V. KHADR 6

Attachments: Attachment 1.pdf; Attachment 2.pdf; Attachment 3.pdf; Attachment 4.pdf

From:  LTC, DoD OGC 
Sent: Friday, April 27, 2007 14:49
To:  

     
     

      
   

      
     

  
Subject: FW: Continuance - United States v. Khadr

COL Brownback has directed that I send the email below to the parties. 

v/r, 

LTC  USAR 
Senior Attorney Advisor 
Military Commissions Trial Judiciary 
Department of Defense 

 
 

From: Pete Brownback  
Sent: Friday, April 27, 2007 14:30
To: OMJ - LTC 
Subject: Continuance - United States v. Khadr

LTC ,

Please forward the below email to counsel in the case of United States v. Khadr and to other interested parties.

COL Brownback

Counsel in the case of United States v. Khadr,

1. I have reviewed and considered:

a. LTC  email of 25 April 2007, 2:29PM, Subject: FW: Detail of Military Judge and Initial Notice to 
Counsel, United States v. Khadr.

AE 6 (Khadr)
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b. LTC Vokey's email of 26 April 2007, 20:42, Subject: Request for Continuance ICO US v. Omar Khadr.

c. MAJ Groharing's email of 27 April 2007, 13:09, Subject: RE: Request for Continuance ICO US v. Omar 
Khadr.

2. I have also considered the provisions of Rule for Military Commissions 707.

3. I find:

a. The requested delay is for a total of 30 days.

b. There have been no previous defense requests for delay in this proceeding.

c. On its face, the request is reasonable.

d. The matters set forth by the prosecution in 1c above are matters which need to be resolved in a timely 
fashion, but these are matters which are appropriate for the defense to attempt to resolve before the initial 
appearance in court.

e. The prosecution sets forth no specific harm to its case which would result from granting this delay.

f. The public interest in a speedy trial will not be harmed by the delay in the arraignment which has been 
requested by the defense.

g. LTC Vokey, by statute, is charged with representing the accused and, until and unless his representational 
duties are changed or withdrawn, he must be given latitude to determine the best interests of the accused.

h. With regard to the provisions of R.M.C. 707(b)(4)(E)(ii)(A), I specifically find that the interests of justice are 
served by granting a continuance and those interests outweigh the best interests of the public and the accused in 
a prompt trial. 

i. I specifically do not find that arraignment within 45 days of service of charges is not prompt. 

j. With regard to the provisions of R.M.C. 707(b)(4)(E)(ii)(B), the defense is the party responsible for the delay 
occasioned by this continuance. 

4. The defense request for a continuance is granted insofar as it extends until 1300 hours, 4 June 2007. If, after 
performing those tasks which are mentioned in 1b, the defense still believes that it needs until 6 June, the 
defense may make a further request. The military judge will be located at Guantanamo Bay as of 2 June 2007, 
and any such request may be made prior to 0900 hours, 4 June 2007.

Peter E. Brownback III

COL, JA, USA

Military Judge 

______________________________________________ 
From: Groharing, Jeff, Maj, DoD OGC  
Sent: Friday, April 27, 2007 13:09
To:  LTC, DoD OGC
Cc:     

  
  

Subject: RE: REQUEST FOR CONTINUANCE ICO US V. OMAR KHADR

Sir,
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The Prosecution opposes the Defense request to delay the arraignment currently set for 7 May 2007 to 6 June 
2007.  

The information provided by Lieutenant Colonel Vokey concerning his commitments and the commitments of 
his civilian co-counsel, Professor Ahmad, is too vague for the Prosecution to address with particularity.  For 
example, there is no averment of what is scheduled, when it was scheduled, how long it is expected to last, 
whether any of their commitments were the subject of prior delays, whether any effort was made to reschedule 
anything that conflicts with the 7 May arraignment date, and the difficulty and inconvenience, if any, of 
rescheduling their commitments.  In a prepared statement by the defense provided to the news media on 24 
April 2007, the defense laments that Mr. Khadr has spent “nearly 5 years in such conditions.” (See attachments 
1 and 2).    The information in the defense request for delay does not articulate why, given the length of time 
Mr. Khadr has been detained and their expressed concern for him, their other commitments outweigh the 
interests of Mr. Khadr in resolution of the charges against him at the earliest.

More importantly, it is imperative to resolve on the record the issue of Mr. Khadr’s desires with respect to legal 
representation.  According to statements in the press by Mr. Khadr’s mother following a telephone conversation 
with him on or about 7 March 2007, Mr. Khadr stated he “doesn’t want any American lawyer to represent him, 
he will not be seeing any American lawyers.” (See attachment 3).  Another newspaper reports that Mr. Khadr 
told his family in the telephone conversation that “he no longer wishes to be represented by Lt.-Col. Vokey and 
his team.” (See attachment 4).  Mr. Khadr has often refused to meet with members of the defense legal team and 
there is no record of him meeting with any of them since he told his family he did not want the services of any 
American lawyers.  This is a critical matter that should be settled, on the record, at the earliest.

Finally, the portion of the request for delay pertaining to an additional unnamed civilian defense counsel is 
irrelevant.  The Military Commissions Act (10 U.S.C. §949c.(3)) and the Regulation for Trial by Military 
Commission (Rule 9-5.a.1) state that an accused may retain civilian counsel.  There is no showing that Mr. 
Khadr chose to retain this unnamed person.  Again, this is a matter that should be resolved on the record at the 
earliest.

Accordingly, the Prosecution opposes the request to delay the arraignment.  

Attachment 1.pdf 
(104 B)

Attachment 2.pdf 
(104 B)

 3.pdf 
(16 KB)

Attachment 4.pdf 
(104 B)

V/R,

Major Groharing
___________________________________
-----Original Message-----
From: Groharing, Jeff, Maj, DoD OGC
Sent: Friday, April 27, 2007 11:02
To:  LTC, DoD OGC
Cc:   

  
Subject: Re: REQUEST FOR CONTINUANCE ICO US V. OMAR KHADR

Sir,
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The Prosecution opposes the request. I am on my way to Crystal City andI will provide a complete response as 
soon as I get there. 

V/R

Major Groharing

CAUTION:  Information contained in this message may be protected by the attorney/client, attorney work 
product, deliberative process or other privileges.  Do not disseminate further without approval from the Office 
of the DoD General Counsel.

--------------------------
Sent from my BlackBerry Wireless Handheld

_____________________________________________ 
From:  LTC, DoD OGC  
Sent: Friday, April 27, 2007 7:57 AM
To:

    

Subject: RE: REQUEST FOR CONTINUANCE ICO US V. OMAR KHADR

Major Groharing,

Please respond via email ASAP whether you concur with or oppose the defense request. (COL Davis, if the lead counsel 
is not available this morning, please advise ASAP.)

Thank you. 

v/r,

LTC  USAR
Senior Attorney Advisor 
Military Commissions Trial Judiciary
Department of Defense

_____________________________________________ 
From: Vokey LtCol Colby C  
Sent: Thursday, April 26, 2007 20:42
To:

, LTC, DoD OGC
Subject: REQUEST FOR CONTINUANCE ICO US V. OMAR KHADR

Col Brownback,

This is to request a continuance in the arraignment of US v. Omar Khadr from 7 May to 6 June.

With an arraignment date of 6 June, the defense plans to travel to Gunatanamo around 2 June.  This would allow for time 
to handle administrative and security issues and meet with the client on the 4th and 5th prior to the court hearing.

A continuance is needed to accommodate the schedules of myself and co-counsel.  Prior to 1 June, I have a court 
appearance and scheduled pretrial matters in another case, and other previously scheduled official duties and travel.  My 
civilian co-counsel, Muneer Ahmed, is a professor of law at American University and has professional obligations until the 
last half of May after the school year ends.   

Additionally, the defense has added a new defense counsel who we anticipate taking over over the duties of lead counsel 
very soon.  His security clearance application was submitted at the end of March but we have not received word yet as to 
whether clearance, or at least interim clearance, has been granted.  We anticipate resolution of that issue within the next 
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two weeks so that he may travel to Guantanamo and visit with our client prior to the arraignment.

V/R
LtCol Vokey

Lieutenant Colonel Colby C. Vokey, U.S. Marine Corps

ATTORNEY-CLIENT PRIVILEGED COMMUNICATION OR ATTORNEY WORK PRODUCT.  The information contained in or attached 
to this communication is confidential, legally privileged and intended for use only by the individual or entity to which it is transmitted.  
Any other use of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender 
immediately at the above email address or telephone number.  DO NOT RELEASE, FORWARD, OR COPY WITHOUT PRIOR 
AUTHORIZATION FROM THE SENDER.
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The Miami Herald 

 
April 24, 2007 Tuesday 

 
LENGTH: 426 words 
 
HEADLINE: Guantánamo defense team angry over Khadr charges 
 
BODY: 

Here is the full text of the statement from the attorneys for Omar Khadr of Canada, an enemy combatant at 
Guantánamo Bay, Cuba, following the Defense Department's announcement that he would be tried by military 
commission:  

``We have just learned that our client, Omar Khadr, has been charged by the United States government with several 
offenses that are not even valid war crimes, for which he will be tried by military commission under The Military 
Commissions Act of 2006. This is the third set of charges laid against Omar. Yet, no matter how many times the gov-
ernment issues new charges, the military commissions system will continue to be an illegitimate one. Indeed, the system 
is virtually indistinguishable from the one previously invalidated by the Supreme Court in Hamdan v. Rumsfeld just last 
year. 

'The recent plea agreement accepted by David Hicks after less than a day of military commission proceedings and 
after significant negotiations between Australia and the U.S. demonstrates that the resolution of these cases is political 
and not the result of a legal process. Clearly, the U.S. is using the case of Omar in an attempt to rehabilitate the military 
commissions, which Hicks' plea demonstrated is a tainted process. In doing so, the U.S. will be the first country in mod-
ern history to try an individual who was a child at the time of the alleged war crimes. Indeed, the charge of conspiracy 
against Omar is based on alleged acts some of which occurred when Omar was less than 10 years of age. 

``Omar Khadr was taken into U.S. custody at the age of 15 and has been detained at Guantánamo since he was 16, 
in conditions equal to or worse than those given to convicted adult criminals, such as prolonged solitary confinement 
and repeated instances of torture. After nearly 5 years in such conditions, the government is now demanding his appear-
ance before what can only amount to a kangaroo court. The fact that this Administration has seen fit to designate this 
youth for trial by military commission is abhorrent. 

``Now is the time for Canada and the U.S. to negotiate a political resolution because the commissions system is in-
capable of justice. Otherwise, Omar, just barely twenty years of age and a minor at the time of the alleged crimes, is 
guaranteed to be convicted in one of the greatest show trials on earth. This should not be the legacy of America or Can-
ada.'' 

Signed, 

Muneer Ahmad 

Kristine Huskey 

Richard Wilson 

American University 

College of Law 

Washington D.C. 

Lt. Col. Colby Vokey 

U.S. Marine Corps. 
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Lt. Cmdr. William Kuebler 

U.S. Navy 
 
LOAD-DATE: April 25, 2007 
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Copyright 2007 Toronto Star Newspapers, Ltd. 
All Rights Reserved  

The Record (Kitchener-Waterloo, Ontario) 
 

April 25, 2007 Wednesday   
Early Edition 

 
SECTION: FRONT; Pg. A1 
 
LENGTH: 525  words 
 
HEADLINE: Khadr charged by U.S.; Canadian held almost five years at Guantanamo 
 
BYLINE: MICHELLE SHEPHARD, Toronto Star 
 
BODY: 

Canadian Omar Khadr is set to become the first Guantanamo detainee to stand trial for murder after nearly five 
years in captivity. 

The Pentagon yesterday charged Khadr, 20, with murder, attempted murder, aiding the enemy, conspiracy and spy-
ing.  

He's accused of throwing a grenade that killed U.S. Delta Forces soldier Sgt. Christopher Speer during a firefight in 
Afghanistan on July 27, 2002. He was 15 at the time and was held for three months in Afghanistan before being trans-
ferred to the U.S. detention centre at Guantanamo Bay, Cuba, where he remains today in segregation. 

Khadr's lawyers dismissed the military trial he faces as a "kangaroo court,'' and urged the Canadian government to 
intervene and negotiate Khadr's release. 

"Now is the time for Canada and the U.S. to negotiate a political resolution because the (military) commissions sys-
tem is incapable of justice,'' his legal team, led by U.S. marine Lt.-Col. Colby Vokey, wrote in a statement yesterday. 

"Otherwise, Omar, just barely 20 years of age and a minor at the time of the alleged crimes, is guaranteed to be 
convicted in one of the greatest show trials on earth. This should not be the legacy of America or Canada.'' 

Former Liberal deputy prime minister John Manley also urged the Conservative government to act. 

"We need the U.S. to be a moral leader and the government of Canada should point out that (Guantanamo) under-
mines this,'' he said in Quebec City, where he was speaking at a counterterrorism conference yesterday. 

"He should be tried in a U.S. court. Why does he need go before a military trial in Guantanamo?'' 

Vokey also argues that since Khadr was 15 when detained, the Bush administration would make history as the first 
government to put a child on trial for war crimes. 

"After nearly five years in such conditions, the government is now demanding his appearance before what can only 
amount to a kangaroo court. The fact that this administration has seen fit to designate this youth for trial by military 
commission is abhorrent,'' Vokey said. 

Guantanamo chief prosecutor Moe Davis first listed the charges against Khadr in February, but the process could 
not begin until yesterday when the military commission's convening authority officially referred the charges. 

Now Khadr is required to appear before a Guantanamo court in 30 days, and a jury must be selected for his trial 
within four months. 

Khadr has vowed to boycott the trial and stopped co-operating with his American attorneys, his mother Maha El-
samnah said last month. In the first phone call Khadr has been allowed since his capture almost five years ago, he re-
portedly told his family he wanted nothing to do with the hearings. 
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He said he would meet with his family's Canadian lawyers -- Edmonton-based Dennis Edney and Nate Whitling. 
Yesterday, they received word from Canada's Foreign Affairs Department that they'd been cleared to travel to Guan-
tanamo. 

This is the second time the Bush administration has charged Khadr -- the U.S. Supreme Court ruled the first process 
was unconstitutional. The new Congress-endorsed Military Commissions Act, signed into law in October, has not yet 
been tested by the high court. 
 
GRAPHIC: Colour Photo: Omar Khadr 
 
LOAD-DATE: April 25, 2007
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Send To:  GROHARING, JEFF 
          DOD OFFICE OF GENERAL COUNSEL 
          1155 DEFENSE PENTAGON RM 5A689 
          WASHINGTON, DC 20301-1155 
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The Globe and Mail (Canada) 
 

March 8, 2007 Thursday 
 
SECTION: NATIONAL NEWS; Pg. A1 
 
LENGTH: 826 words 
 
HEADLINE: Khadr phones home after 5 years in Gitmo 
 
BYLINE: COLIN FREEZE 
 
DATELINE: TORONTO  
 
BODY: 

 Omar Khadr, the 20-year-old Canadian citizen being held in Guantanamo Bay, was allowed to call his Toronto 
family this week for the first time since his arrest on suspicion of killing a U.S. soldier in Afghanistan nearly five years 
ago. 

 In conventional criminal cases, phone calls to family occur within hours of a suspect landing in custody, but the 
special considerations surrounding the facility and Canada's Khadr family meant this call took years to arrange. The 
mother of the Afghanistan-raised Mr. Khadr said yesterday that it was jarring to hear him speak with a man's voice for 
the first time.  

 "When we heard his voice, I was almost collapsing, and then he said 'Don't cry, hold on,' " Maha Elsamnah, the 
Khadr family matriarch, said in an interview yesterday. 

 She said that in the 50-minute phone conversation that was arranged by both governments on Tuesday morning her 
son told her he plans to boycott U.S. justice and quickly return to Canada. 

 "He wishes he will be with us, that next Eid, he will be with us, next Ramadan he will be with us," she said. 

 But she is far less optimistic. 

 "Five years to get a phone call - I don't know how long it will take him to get him here, or to get him out," she said, 
adding her son speaks a more Saudi-inflected Arabic than when she last heard him speak.  

 A trip back to Canada for Mr. Khadr is unlikely any time soon. He is detained in the near-isolation of Guantanamo 
Bay's Camp 6, where he spends his time memorizing the Koran. 

 The Pentagon is preparing to lay new charges involving murder and al-Qaeda membership against him in coming 
weeks, paving the way for his appearance before a new military tribunal as early as this summer. 

 Yet the detainee says "he wouldn't be going to the trial. That everything that was happening over there wasn't fair," 
said his sister Zaynab, who also spoke to him on the phone. She said she heard her brother sniffle at points, and he re-
ferred to his U.S. jailers as "criminals." 

 Mr. Khadr's mother added that her son said "he doesn't want any American lawyer to represent him, he will not be 
seeing any American lawyers" and that he is insisting he will work only with the family's Canadian lawyer, Dennis Ed-
ney. 

 Speaking alongside the family yesterday, Mr. Edney said he wants his client to be given the same rights and privi-
leges afforded to Guantanamo detainees from Australia and Britain. These countries, stauncher U.S. allies in the war on 
terrorism, have arranged for some of their prisoners to be sent home to serve sentences, or to have their own lawyers 
attend proceedings in Cuba.  

 Yet "Canada hasn't been able to exert the most simplest and basic assistance to Omar," Mr. Edney said. ". . . But I 
did get a phone call - five years later. 
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 "What is the message we send to the Americans about how we value Canadian citizens when they're detained 
abroad?" 

 The lawyer said Canada's Department of Foreign Affairs arranged the telephone call with the Pentagon, which laid 
down conditions. The lawyer said he was not allowed to be present during the phone call, nor were members of the 
news media, and the U.S. military taped the call.  

 Mr. Khadr is one of Guantanamo Bay's youngest and longest-held detainees. 

 His father, Ahmed Said Khadr, was an Egyptian-Canadian telecom engineer who moved his family to Afghanistan 
in the early 1980s. He was among the fundamentalist Muslims who were involved in an anti-Soviet uprising in Af-
ghanistan, before becoming involved with al-Qaeda figures.  

 After the Sept. 11, 2001, attacks that killed 3,000 in the United States, Khadr family members fled Afghanistan 
with al-Qaeda families, taking refuge in the mountains of the tribal areas of Pakistan. One of Mr. Khadr's brothers re-
cently told police that his father instructed Omar to go back to Afghanistan to work as a translator for an al-Qaeda 
commander known as Abu Laith al-Libi.  

 In the summer of 2002, invading U.S. forces raided an alleged al-Qaeda compound. The ensuing battle killed all 
militants inside except 15-year-old Omar. Pentagon officials allege he lobbed a grenade that killed a U.S. soldier and 
wounded others, before the soldiers shot him three times. He was eventually sent to Guantanamo Bay, where he has 
spent a quarter of his life awaiting trial.  

 Mr. Khadr spoke this week only to his mother, grandmother and sister, and the conversation mostly appears to 
have involved family matters. He apparently did not discuss the details of the battle or case, beyond saying he still has 
shrapnel in his body and is blind in his left eye. 

 Until now he has been communicating with his family in Canada only through letters exchanged through the Red 
Cross. His family feels not all of their correspondence is getting through to him. 

 Before an operator in Guantanamo Bay ended the phone call, Omar Khadr told his family he used to study and ex-
ercise a lot, but that he has largely lost interest because of his long detention.  

 He told them to have faith in God. 
 
GRAPHIC: Illustration 
 
LOAD-DATE: March 8, 2007 
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SECTION: NEWS; Pg. A5 
 
LENGTH: 140  words 
 
HEADLINE: Khadr plans to boycott his terror trial 
 
BYLINE: The Ottawa Citizen 
 
DATELINE: WASHINGTON  
 
BODY: 

WASHINGTON - The chief U.S. defence lawyer for Omar Khadr said yesterday he shares his client's frustrations 
about a looming military trial and the fact he won't have a Canadian lawyer.  

"We have repeatedly asked for Canadian lawyers to be assigned, at least as foreign attorney consultants," Lt.-Col. 
Colby Vokey said in an e-mail. 

Mr. Khadr, the only Canadian at the Guantanamo Bay prison camp for terror suspects, told his family in a phone 
call this week he plans to boycott his trial and no longer wishes to be represented by Lt.-Col. Vokey and his team. 

Under the tribunal system, Mr. Khadr is not allowed to choose his own lawyer. 

"We will discuss the issue of his representation with him next month," said Lt.-Col. Vokey, adding he was pleased 
Mr. Khadr was able to talk with his mother in Toronto for the first time in almost five years. 
 
LOAD-DATE: March 9, 2007 
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Filings Inventory – US v. Khadr 
(Version 1) 

    
As of 1700 hours, 03 JUN 2007 

 
 

This Filings Inventory includes only those matters filed since 1 March 2007. 
 

Dates in red indicate due dates 
 

Prosecution (P designations) 
 

 
 
 

Name 

 
Motion 
Filed 

 
 

Response 

 
 

Reply 
 

Status /Disposition/Notes 
0R = First (original) filing in series 
Letter indicates filings submitted 

after initial filing in the series. 
R=Reference 

 
AE 

P 001    •   
P 002:      
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Defense (D Designations) 
 
 

Designation 
Name 

Motion 
Filed /  

Attachs 

Response 
Filed /  

Attachs 
 

Reply 
Filed /  

Attachs 
 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

AE 

D 001:     •   
D 002:     •   

 
    •   
    •   
    •   
    •   
    •   

AE 12 (Khadr)
Page 2 of 7



Filings Inventory, US v Khadr, Page 3 of 7 

MJ Designations 
 
 

 
Designation 

Name 
(MJ) 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

 
AE 

MJ 001: Detail of Military Judge, and Scheduling of First 
Session 

•   sent to all parties 25 Apr 07 w/arraignment date of 7 May 
•   A. DC request continuance on 26 Apr to 6 Jun 
•   B. TC opposition on 27 Apr 
•   C.  MJ ruling on 27 Apr - arraignment on 4 Jun 
•   email instructions to parties setting 802 session for 3 Jun 
07 and arraignment for 0900, 4 Jun 07 

OR - 005 
A - 006 
B - 006 
C – 006 
(none) 

MJ 002: Voir Dire • MJ sent  bio and Matters re Voir Dire 25 Apr 07 directing 
questions be submitted 4 May 07 
•  

OR -005 
 
 

MJ 003: Rules of Court • sent to all parties 25 Apr 07 005 
MJ 004:  •   
 •   
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PROTECTIVE ORDERS 
 

Pro Ord 
# 

Designation 
when signed 

# of Pages 
in Order 

Date 
Signed 

Topic AE 

 
1 Protective 

Order # 1 
3  X Xxx  X • Motion Filed by Prosecution on 27 May 07 - Classified, FOUO or LES 

and other markings  
 

2 Protective 
Order # 2 

1 
 
 

X Xxx  X 
 

N/A 

• Motion Filed by Prosecution on 29 May 07 - ID of Witnesses and 
Investigators 
• Attachments 1-19 to Protective Order # 2  (FOUO and LES) (94 pages) 
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Inactive Section 
 

 
 

Prosecution (P designations) 
 

 
 

Name Motion 
Filed 

Response 
 

Reply 
 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

AE 

    •   
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Inactive Section 
 

Defense (D Designations) 
 
 

Designation 
Name 

Motion 
Filed /  

Attachs 

Response 
Filed /  

Attachs 
 

Reply 
Filed /  

Attachs 
 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

    •   
    •   
    •   
    •   
    •   
    •   
    •   
    •   
    •   
    •   
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Inactive Section 
 
 

MJ Designations 
 
 

 
Designation 

Name 
(PO) 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

 
AE 
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, SSG, DoD OGC 

From: , SSG, DoD OGC

Sent: Thursday, June 07, 2007 5:03 PM

To: , SSG, DoD OGC

Subject: FW: Excusal of LtCol Vokey US v Khadr AE 00?

Attachments: Khadr Memo 30 Oct 02 and 24 May 07 (2).pdf

Page 1 of 2

6/7/2007

 
From: Sullivan, Dwight, COL, DoD OGC  
Sent: Thursday, June 07, 2007 16:34 
To:  
Cc:     

      
  

     
   

   
Subject: RE: Excusal of LtCol Vokey US v Khadr 
 
Judge Brownback, 
  
1.  In accordance with R.M.C. 505(d)(2)(B)(i), I excused LtCol Vokey as detailed defense counsel at the request 
of the accused. 
  
2.  As requested, a copy of the accused's written request is attached. 
  
Respectfully submitted, 
Dwight H. Sullivan 
  
Colonel Dwight H. Sullivan, USMCR  
Chief Defense Counsel  
Office of Military Commissions  

  
  
  

  
  

  
 

From:  LTC, DoD OGC  
Sent: Thursday, June 07, 2007 16:04 
To: Sullivan, Dwight, COL, DoD OGC 
Cc:       

      
 

     
   

 
Subject: FW: Excusal of LtCol Vokey US v Khadr 
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COL Brownback has directed that I send the email below to Col Sullivan and the parties. 
  
v/r,  

LTC , USAR  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
  

From: Pete Brownback   
Sent: Thursday, June 07, 2007 15:28 
To: OMJ - LTC  
Subject: Excusal of LtCol Vokey 
 
LTC , 
  
   Please forward the attached to COL Sullivan.  Please cc the parties to the case and others on the 
normal case distribution list. 
  
COL Brownback 
  
  
  
COL Sullivan, 
  
1.  Reference is made to your 30 May 2007, Memorandum for LtCol Colby C. Vokey, USMC, Subject: 
Excusal as Detailed Defense Counsel in the Military Commission Case of United States v. Omar Khadr.
  
2.  In the reference, you state that pursuant to Rule for Military Commissions 505(d)(2)(B)(i), you 
excused LtCol Vokey as detailed defense counsel. 
  
3.  R.M.C. 505(d)(2)(B)(i) states that you may excuse such counsel only a) upon request of the accused 
or b) an application for withdrawal by such counsel under R.M.C. 506(b). 
  
4.  Request that you provide the undersigned the reason for the 30 May 2007 excusal of LtCol Vokey.  If 
the reason was the request of the accused, please provide the request.  If the reason was an application 
for withdrawal, please provide the application. 
  
5.  In order to complete the Record of Trial, I need the information NLT 1200 hours, 8 June 2007. 
  
  
Peter E. Brownback III 
COL, JA, USA 
Military Judge 
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Attachment a.(1) is a video clip. 
 
You can access it via this link:  Att a(1)   if you are viewing this 
electronically, or view it under the Attachments tab of this 
document. 
 
The classification of the video clip is:  UNCLASSIFIED/FOUO 
 



28 Oct 02 GTMO, CUBA
1. DATE OF INVESTIGATIVE ACTIVITY 2. PLACE 3. ACTIVITY NUMBER

00000023041937

CRIMINAL INVESTIGATIVE TASK FORCE (CITF)
REPORT OF INVESTIGATIVE ACTIVITY 

4. REMARKS 
Subject Interview of: 
 
Date/Place: 28 Oct 02/GTMO, CUBA 
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CRIMINAL INVESTIGATIVE TASK FORCE (CITF)

04 Dec 02 Guantanamo Bay, Cuba
1. DATE OF INVESTIGATIVE ACTIVITY 2. PLACE 

REPORT OF INVESTIGATIVE ACTIVITY 
3. ACTIVITY NUMBER

10247023410959

4. REMARKS 
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20 Apr 04 Ogden Police Department, Ogden, UT
1. DATE OF INVESTIGATIVE ACTIVITY 2. PLACE 3. ACTIVITY NUMBER

12000041821405

CRIMINAL INVESTIGATIVE TASK FORCE (CITF)
REPORT OF INVESTIGATIVE ACTIVITY 

4. REMARKS
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4. REMARKS 

CRIMINAL INVESTIGATIVE TASK FORCE (CITF)

10247023390811
3. ACTIVITY NUMBER2. PLACE 

REPORT OF INVESTIGATIVE ACTIVITY 

Guantanamo Bay, Cuba03 Dec 02 
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AIR FORCE OFFICE OF SPECIAL INVESTIGATIONS 
REPORT OF INVESTIGATIVE ACTIVITY 

05 Nov 02 GTMO, cuba 
1. DATE OF INVESTIGATIVE ACTIVITY 2. PLACE 3. ACTIVITY NUMBER

10245023101841 
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16 Dec 02 Guantanamo Bay, Cuba
1. DATE OF INVESTIGATIVE ACTIVITY 2. PLACE 3. ACTIVITY NUMBER

12105023561700

CRIMINAL INVESTIGATIVE TASK FORCE (CITF)
REPORT OF INVESTIGATIVE ACTIVITY 

4. REMARKS
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 SSG, DoD OGC

From:  SSG, DoD OGC
Sent: Monday, June 11, 2007 11:29 AM
To:  SSG, DoD OGC
Subject: FW: U.S. v. Khadr Motion for Reconsideration  AE 018

 
From:  LTC, DoD OGC  
Sent: Friday, June 08, 2007 18:08
To:

     
      

      
  

Subject: RE: U.S. v. Khadr Motion for Reconsideration

COL Brownback has directed that I send the email below to counsel and the parties.

v/r,

LTC  USAR
Senior Attorney Advisor 
Military Commissions Trial Judiciary
Department of Defense

--------------------------------------------------------------------------------
From: Pete Brownback  
Sent: Friday, June 08, 2007 17:57
To: OMJ - LTC 
Subject: United States v. Khadr - Motion for Reconsideration - Denial of Request for Specific Relief

LTC ,

     Please forward the message below to the counsel in the case of United States v. Khadr.  Please cc other interested 
parties.

 COL Brownback

 
Counsel in the case of United States v. Khadr,
 
       The undersigned received the Prosecution Motion for Reconsideration dated 8 June 2007 at 1704 hours.  This 
message specifically denies what appears to be a request for relief contained therein.  It does not address either the 
merits of the motion or any other procedural aspects of or matters contained in the motion.

        Reference is made to Footnote 1 to the Motion for Reconsideration.

         R.M.C. 908b (2) and (7) state that "If the United States elects to appeal, the trial counsel shall provide the military 
judge with written notice to this effect not later than five days after the ruling or order."

         R.M.C. 103a(11) states "When a period of time is expressed in a number of days, the period shall be in calendar 
days, unless otherwise specified.  Unless otherwise specified, the date on which the period begins shall not count, but the 
date on which the period ends shall count as one day."

        The ruling in question was issued on 4 June 2007.  The five day period stated in R.M.C. 908b(2) and (7) began on 5 

AE 18 (Khadr)
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June and the last day of the period is 9 June.

        The military judge is not aware of any authority which he possesses to toll the period established by the Secretary of 
Defense in R.M.C. 908.

        Further, the military judge is aware of the provisions of 10 U.S.C. Sec. 950d, Appeal by the United States.  Sec. 
950d(b) Notice of Appeal, states that "The United States shall take an appeal of an order or ruling under subsection (a) by 
filing a notice of appeal with the military judge within five days after the date of such order or ruling."  The military judge is 
certainly not aware of any authority on his part to toll the time frame established by statute."

       Footnote 1 states in part:

"To the extent that it would be required - and out of an abundance of caution - the Prosecution asks that any time period 
for the filing of a  notice of appeal regarding this issued be tolled pending a decision on this motion."

        Insofar as footnote 1 is a request for relief, that relief is denied.

 
Peter E. Brownback III
COL, JA, USA
Military Judge
______________________________________________________________________

-----Original Message-----
From: Jeff Groharing  
Sent: Friday, June 08, 2007 17:00
To   

   

Subject: U.S. v. Khadr Motion for Reconsideration

Sir,

Please forward the attached motion and attachments to Colonel Brownback.

V/R,

--
Jeff Groharing
Major, U.S. Marine Corps
Prosecutor, Office of Military Commissions

AE 18 (Khadr)
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 SSG, DoD OGC

From:  SSG, DoD OGC
Sent: Monday, June 18, 2007 3:07 PM
To:  SSG, DoD OGC
Subject: FW: Detailed Defense Counsel for U.S. v. Khadr  AE Next

> -----O
> From: 
> Sent: 
> To: 

 

 
  
 
   
 
> Subject: RE: Detailed Defense Counsel for U.S. v. Khadr
>
> Col Davis,
>
> Yesterday I excused LtCol Vokey as the detailed defense counsel in the 
> case of United States v. Khadr.  Yesterday I also formally detailed 
> LCDR Kuebler as the detailed defense counsel in the case.  No civilian 
> defense counsel has entered an appearance in the case.
>
> Respectfully,
> Dwight Sullivan
>
>
> Colonel Dwight H. Sullivan, USMCR
> Chief Defense Counsel
> 

> -----Original Message-----
> From: Davis, Morris, COL, DoD OGC
> Sent: Thursday, May 31

o:  
 

 
 

 

 

 '
 ense Counsel for U.S. v. Khadr
>
> On 25 April 2007 you sent an email naming LTC Colby Vokey as the 
> detailed defense counsel for U.S. v. Khadr and LCDR William Kuebler as 
> the associated detailed defense counsel.  A news article by Michelle 
> Shephard in today's Toronto Star (immediately below) states that you 
> excused LTC Vokey, in writing, from representation of Mr. Khadr.  The 
> headline in an article by Carol Rosenberg in the Miami Herald (second 
> item below) states: "Young detainee fires all his American lawyers." AE 19 (Khadr)
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>
> Please advise who you have detailed as Mr. Khadr's military defense 
> counsel.
> Additionally, please identify any other military or civilian defense 
> counsel in this case.
>
> MORRIS D. DAVIS, Colonel, USAF
> Chief Prosecutor
> 
> 
>
> CONFIDENTIALITY NOTICE: This electronic transmission may contain 
> attorney work-product or information protected under the 
> attorney-client privilege, both of which are protected from disclosure 
> under the Freedom of Information Act, 5 USC 552. Do not release 
> outside of DoD channels without prior authorization from the sender.

AE 19 (Khadr)
Page 2 of 2



 SSG, DoD OGC 

From:  SSG, DoD OGC

Sent: Monday, June 18, 2007 2:59 PM

To:  SSG, DoD OGC

Subject: FW: Query concerning the Briefing of Jurisdiction in the Case of United States v. Hamdan

Page 1 of 2

6/18/2007

From: Pete Brownback com]  
Sent: Monday, June 18, 2007 12:48 
To: OMJ - LTC  
Subject: Query concerning the Briefing of Jurisdiction in the Case of United States v. Hamdan 
 

 
  
    Please answer the following questions concerning the case of United States v. Hamdan from the 
official records you maintain in your capacity as the clerk in receipt of all filings from the parties in all 
cases referred to a Military Commission.  Please make your response the next AE in order in the case of 
United States v. Khadr.  Please advise me of the AE designation of your response. 
  
  
1.  Q -- Was the issue of jurisdiction briefed in the case of United States v. Hamdan? 
           
     A --  Yes.  Titled:  Defense Motion to Dismiss Jurisdiction.   It contained five nonclassified attachments 
and one SECRET attachment.  Jurisdiction was  the only issue raised and it was thoroughly briefed.    

2.  Q --  a)  What date was the initial brief filed?   
            b)   How long was the brief, not counting attachments?   
            c)   Was the Chief Prosecutor CC'd on the email which filed the brief?   
            d)   What AE number was the brief assigned? 
           
     A --   a)   18 MAY 2007. 
             b)   18 pages.  
             c)    Yes.  
             d)   AE 8 - motion and attachments A, C, D, E, F; AE 9 - attachment B (Sealed) .    
  
3.  Q --  a)  What date was the response brief filed?   
            b)  How long was the brief, not counting attachments?   
            c)   Was the Chief Prosecutor CC'd on the email which filed the brief?   
            d)   What AE number was the brief assigned? 
           
     A --   a)  2018 hours 25 MAY 2007. 
             b)  12 pages.  
             c)  Yes.  
             d)  AE 10.  
  
4.  Q --  a)  What date was the reply brief filed?   
            b)  How long was the brief, not counting attachments?   
            c)   Was the Chief Prosecutor CC'd on the email which filed the brief?   
            d)   What AE number was the brief assigned? 
           
     A --   a)  1 JUNE 2007.  
             b)  14 pages.  
             c)   Yes.  

AE 20 (Khadr)
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             d)   AE 13.  
  
  
Peter E. Brownback III 
COL, JA, USA 
Military Judge 
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 SSG, DoD OGC

From: Kuebler, William, LCDR, DoD OGC
Sent: Wednesday, June 20, 2007 12:55 PM
To:  

    
  

  
   

 

Subject: RE: P001 Motion for Reconsideration-Khadr   United States v. Khadr

Sir,

With respect to the Prosecution's Motion for Reconsideration -- upon further consultation 
and reflection, I believe it would inappropriate, in light of my current status, to file a
responsive pleading on behalf of Mr. Khadr.  Please extend my apologies to the Military 
Judge for any inconvenience.  Thank you.

VR,

LCDR Kuebler
 

-----O ----
From:  LTC, DoD OGC
Sent:  2007 16:43
To: am, LCDR, DoD 

 

 

ates v. Khadr

Yes, on or before 20 June will be considered timely. 

v/r,

LTC  , USAR
>Sen A Advisor
Military Commissions Trial Judiciary

-----Original Message-----
From: Kuebler, William, LCDR, DoD OGC
Sent 5, 2007 16:23
To:  LTC, DoD OG

 Pete Brownback';
C; ,

 

ates v. Khadr

Sir,
AE 22 (Khadr)
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The Defense does intend to file a response to the Government's Motion For Reconsideration.
That motion was received by the Defense at 1700 on 8 June 2007.  It is the Defense's 
understanding of the MCTJ Rules of Court that the motion is deemed "received" on Monday, 
11 June (pursuant to RC 3.5(b)(2)) and that any response is due on or before Wednesday, 20
June (pursuant to RC 3.6(b)(1) ("Timing.  Unless the Military Judge provides otherwise, a 
response is due within 7 calendar days after a motion is received.") and RC 1.6 (". . . 
When the period of time prescribed or allowed is less than 11 days, intermediate 
Saturdays, Sundays, and legal holidays shall be excluded from the computation.").  The 
Defense, therefore, believes and wishes to confirm that a Response filed on or before 20 
June 2007 will be considered timely.

Thank you.

VR,

LCDR Kuebler
 

-----O ----
From:  LTC, DoD OGC
Sent:  2007 11:55
To: am, LCDR, DoD 

 Pete Brownback';
C; ,

 

on-Khadr United States v. Khadr

COL Brownback has directed that I send the email below to counsel and the parties. 

v/r,

LTC , USAR
Seni dvisor
Military Commissions Trial Judiciary

--------------------- ----------------------------------
From: Pete Brownback 
Sent 15
To: , LTC, DoD OGC
Subj n for Reconsideration-Khadr

LTC 

    1.  Please determine, by means of an email to the defense counsel in the case of 
United States v. Khadr with copies to all counsel and other interested parties, if the 
defense intends to file a response to the government Motion for Reconsideration (P 001).

    2.  UP RC 3.5.b.(2) and RC 3.6.b.(1), a response would be due on 18 June 2007.

COL Brownback

AE 22 (Khadr)
Page 2 of 2



 
 

UNITED STATES 
OF 

AMERICA 
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1.  Overview.  This disposition comments upon the Prosecution Motion for 
Reconsideration (Appellate Exhibit (AE) 017) of the undersigned's ruling on 4 June 2007 
(AE 015), which dismissed the charges against the accused without prejudice.    
 
 a. Having reviewed and considered the government motion, as well as the matters 
presented, both in writing and orally, at the 4 June 2007 session, the Commission 
determines that the prosecution has produced nothing in AE 017 to show that the facts 
have changed or that the law has changed since the Commission made its ruling on 4 
June 2007.  Consequently, the Commission declines the opportunity to reconsider its 
ruling.  In light of the government’s motion, the Commission elects to clarify and make 
clearer the rationale for its 4 June 2007 ruling.  Further, in the event that an appellate 
court might determine that an appeal can be taken from either the 4 June 2007 ruling or 
from this disposition, the Commission provides detailed rulings on the procedure and the 
merits herein.     
 
  b. The Commission is making this disposition without any defense response to the 
Prosecution Motion for Reconsideration.  While the detailed defense counsel stated on 15 
June 2007 that the defense intended to submit a response, the detailed defense counsel 
advised the Commission on 20 June 2007 that no response would be submitted. (See AE 
022.)    
 
2. Request for relief.  As a preliminary matter, the request for relief (to extend the 
deadline for timely filing an appeal), improperly placed in Footnote 1 of the motion (See 
RC 3.4), was disposed of on 8 June 2007, within 70 minutes of receipt of AE 017.  (See 
AE 018.)  The Military Judge has no authority to toll or delay the requirements imposed 
by the Military Commissions Act of 2006 (M.C.A.) or the Manual for Military 
Commissions (M.M.C.) (See Bowles v. Russell, S.Ct., 14 June 2007.)  The Military Judge 
can not and does not decide whether or not an appellate court should rule that an appeal 
from either the 4 June 2007 ruling or this disposition is timely under the pertinent 
provisions of the M.C.A. and the M.M.C., or the Rules established by the Court of 
Military Commission Review, or the Federal Rules of Appellate Procedure. 
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3. Procedural grounds.  The Government asserts as a ground for reconsideration that it 
did not have a proper opportunity to brief the matter, argue it, and to present evidence. 
 
 a. Notice and opportunity to brief. 
 

 (1) In paragraph 6a of the motion, the prosecution states that "…the 
Military Judge decided this bedrock legal question without inviting briefing from the 
parties."  This is a true statement, but it says nothing about the Military Judge offering or 
allowing the parties to brief the issue. 
 
  (2) On 25 May 2007, Ms. Natalie Bley, Military Commissions Trial 
Judiciary, at the direction of the undersigned Military Judge, sent a copy of the trial script 
to parties for both sides.  The 13th, 14th, and 15th lines of that script contain the 
following words for the Prosecutor to state in open court: 
 
 "The determination by the Combatant Status Review Tribunal (CSRT) that the 
accused has been determined to be an alien unlawful enemy combatant has been marked 
as AE ___." 
 
The prosecution is the proponent for jurisdiction over an individual in any case.  In this 
case, the prosecution was alerted well ahead of time that it was going to be required to 
state in open court that there was a CSRT determination that the accused was an alien 
unlawful enemy combatant.  Such a determination was not presented. 
 
  (3) On 3 June 2007, a Rules for Military Commissions (R.M.C.) 802 
conference was held at NAS Guantanamo Bay, Cuba (Guantanamo).  The prosecution 
was present.  As the transcript (pp. 9-10) of the 4 June 2007 trial session shows, the 
prosecution was advised during the R.M.C. 802 conference that the Military Judge was 
going to raise the issue of jurisdiction sua sponte.  The Military Judge discussed with the 
parties the question of which counsel would be arguing the motion for a given party.  The 
prosecution did not request a continuance or any delay to brief the issue - either at the 
R.M.C. 802 conference or at the 4 June 2007 session. 
 
  (4) The undersigned notes that a jurisdictional issue closely akin to the one 
in Khadr was briefed and argued in the case of United States v. Hamdan - which also was 
heard on 4 June 2007.  The prosecution in Khadr did not request to use the Hamdan 
briefs in the Khadr case. 
 

b. Opportunity to argue and present evidence.  The undersigned rejects the 
implication that the prosecution was not allowed to present argument or evidence on 
jurisdiction.   
 

 (1) A review of the transcript of the 4 June 2007 session shows that the 
prosecution did present argument on the issue of jurisdiction.  A review of the transcript 
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of the 4 June 2007 session also shows that the prosecution did not make a formal offer of 
proof concerning any of the evidence which it now proposes be used.   
 
  (2) During the prosecution argument on the issue of jurisdiction 
(transcript, pp. 10-17), the prosecution, on page 17, stated that the government was 
prepared to prove that the accused is an unlawful enemy combatant (See page 12 of the 
transcript for a greater description of what evidence the prosecution was prepared to 
offer).  However, the prosecution did not offer this proof that was referred to. 
 
  (3) The Military Judge offered the prosecution the opportunity to present 
matters and no motion was made and no offer of evidence or proof was made by the 
prosecution. (See, e.g., transcript, p.16, lines 1 - 4 and p. 22, line 14.)    
 
 c. Ruling as to procedural issues.  In its Motion for Reconsideration, the 
government presented no new law, facts, or argument which were not presented, or fairly 
raised, or implied in its argument on 4 June 2007.  Further, the prosecution presented no 
evidence or facts which the prosecution did not have the opportunity to present at the 4 
June 07 session. The only factual issue - the written CSRT finding - is not disputed, as 
shown by AE 011.  Having presented no new law and no new facts, there is no basis to 
reconsider and the Military Judge declines the opportunity to reconsider the 4 June 07 
ruling. 
 
4. Ruling on the merits of the motion.  Notwithstanding the ruling in paragraph 3c above, 
the Commission is also making a ruling on the merits of the government’s Motion for 
Reconsideration.  It makes this ruling in the interest of conserving judicial and other 
resources should the Court of Military Commission Review or the United States Court of 
Appeals for the District of Columbia Circuit (DC Circuit Court) decide the ruling in 
paragraph 3c is incorrect. 
 
 a. In Paragraphs 6d thru 6r of its motion, the government appears to assert that the 
Military Judge was unaware of his authority to determine his jurisdiction in the case.  In 
subparagraph 6i, the government directs the Military Judge's attention to R.M.C. 
201(b)(3) - "A military commission always has jurisdiction to determine whether it has 
jurisdiction."  This entire line of argument is confusing given the ruling complained about 
by the prosecution in this case.  The Military Judge determined that he had jurisdiction to 
decide jurisdiction.  He then decided that the Military Commission did not have 
jurisdiction.  The written order is entitled "Order on Jurisdiction" (AE 015).   
 
 b. The law of a Military Commission has a hierarchy. The authority to convene a 
Military Commission, and many of the procedural aspects, are set out in the M.C.A. The 
R.M.C., as well as decisions of the Convening Authority and other rules and regulations, 
must be consistent with the M.C.A.  Conflicts must be resolved in favor of the M.C.A. 
 
 c. The M.C.A. makes clear that only certain persons may be tried by a Military 
Commission, and those persons must be alien unlawful enemy combatants. This makes 
sense in light of certain requirements of international law -- lawful enemy combatants 
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must be tried by other types of tribunals. The term “unlawful” is not excess baggage and 
it is not mere semantics; it is a critical predicate to jurisdiction. 
 
 d. In Section 948d of the M.C.A., Congress provided: 
 
‘‘(c) DETERMINATION OF UNLAWFUL ENEMY COMBATANT STATUS 
DISPOSITIVE.—A finding, whether before, on, or after the date of the enactment of the 
Military Commissions Act of 2006, by a Combatant Status Review Tribunal or another 
competent tribunal established under the authority of the President or the Secretary of 
Defense that a person is an unlawful enemy combatant is dispositive for purposes of 
jurisdiction for trial by military commission under this chapter." 
 
  (1) In addition, Congress specifically noted, in the jurisdictional statute, 
that a Military Commission could try an unlawful enemy combatant but it could not try a 
lawful enemy combatant.  (10 USC Sec. 948d - Jurisdiction of Military Commissions) 
 
  (2) While the government did have available a CSRT determination for 
the accused, there was no CSRT determination presented at the 4 June 07 hearing finding 
that the accused was an unlawful enemy combatant.  This means the existing CSRT 
determination was deficient in that there was an incomplete determination to establish 
jurisdiction.  A CSRT determination that does not comport with what Congress directs 
cannot serve to fulfill the Congressional mandate. 
 
  (3) The government asserts that the Military Judge can serve as “another 
competent tribunal” (Sec. 948d(c)). This assertion simply belies logic for the following 
reasons: 
 

  (a) While it would appear that the government will have to prove 
beyond reasonable doubt at trial facts which could establish that the accused was an 
unlawful enemy combatant, the M.C.A. requires the determination be made in advance 
for there to be jurisdiction to refer charges against the accused. This is what Congress 
directed, and the Military Judge lacks authority to ignore this mandate.  

 
  (b) Congress knew that it was writing a statute about Military 

Commissions when the M.C.A was drafted and passed.  No issue is more dispositive or 
important to any court or tribunal than whether or how that court or tribunal has 
jurisdiction.  If Congress had wanted the Military Commission to be included in the 
category of entities authorized to make the initial determination on jurisdiction, it could 
easily have written that into the statute.  It did not.    

 
  (c) The Military Judge, furthermore, does not accept that the 

Military Commission is the type of “competent tribunal” Congress envisioned. The words 
“another competent tribunal” follow the words Combatant Status Review Tribunal - 
meaning a tribunal like a CSRT.  While a Commission is a tribunal, as is a CSRT, a 
Military Commission and a CSRT have few similarities given the difference in their 
purpose and procedures.  An Article 5 tribunal (Geneva Convention III) would be similar 
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to a CSRT and seems, without deciding that issue, to fall within the scope of “another 
competent tribunal."  Fundamental fairness to an accused dictates that a statute, such as 
the M.C.A, can not be interpreted in such a manner that jurisdiction to try an accused is 
founded upon something beyond the express wording of the law.  A Military Commission 
is a competent tribunal to do many things, but it is not the statutorily-envisioned, 
competent tribunal to make the required "get in the courthouse door" jurisdictional 
determination for the following reasons: 
 
    (i) First, see 4d(3)(c) above.  Such an interpretation of the 
M.C.A. would violate the statutory requirement. 
 
    (ii) Second, such an interpretation of the M.C.A. would 
require the Military Judge to hold a mini-trial on the subject; something which judges 
understandably do not favor; especially when the panel members are going to have to 
consider the same facts and arguments in reaching their determinations on the guilt or 
innocence of the accused.  
 
    (iii) Third, such an interpretation of the M.C.A. has the 
potential of prejudicing the panel members in this case.  The publicity which would result 
from the evidence introduced and the Military Judge's rulings thereon would be 
extremely difficult for the panel members to ignore.  (See, for instance, the prosecutor's 
argument on p. 13 of the transcript concerning the matters which the government would 
wish to present on the issue.) 

    (iv) Fourth, in order for such a determination to assist the 
government, the Military Judge's determination would have to be effective nunc pro tunc.   
(See paragraphs 4f(3) and (4) below.) 
 
    (v) Fifth, such an interpretation of the M.C.A. would be 
substituting a military criminal law procedure for the current administrative CSRT 
procedures. 
 
    (vi) Sixth, the government's proposal would have the 
Military Commission, as a 948d(c) "competent tribunal," make a finding which would be 
"dispositive."  Presumably this finding would be dispositive in terms of some later 
challenge to jurisdiction during the Military Commission proceedings. That makes no 
sense whatsoever.  Any ruling made by the Military Judge is dispositive during the 
course of the proceedings - the only intelligible reading of 948d(c) is that the competent 
tribunal mentioned therein is that it is a tribunal (other than the CSRT) established by the 
President or the Secretary of Defense for the purpose of, or with an additional duty of, 
determining the combatant status of various parties brought before it.  
 
   (d) The Commission is familiar with the DC Circuit Court's 
opinion in Hamdan v. Rumsfeld (DC Cir., 415 F.3d 33, 2005) and the statement "(W)e 
believe that the military commission is such a (competent) tribunal..." to determine 
Hamdan's Prisoner of War status; a determination analogous to the unlawful enemy 
combatant determination required for initial jurisdiction under the M.C.A.  However, as 
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the court went on to explain, the military commission to which it referred was one 
established under the President's Military Order of 13 November 2001.  That military 
commission had three colonels sitting on it and none of those officers was serving as a 
Military Judge.  The statement from the Hamdan decision, above, simply does not apply 
to a Military Commission convened pursuant to the M.C.A. 
 
 e. An obvious question is why the government must initially establish jurisdiction 
before trial.  Certainly there are thousands of cases every day in which some accused is 
brought before a court (or tribunal) and the judge (or other presiding official) does not 
require that the government show that it has jurisdiction over the accused before the court 
hears the case.  Why are Military Commissions under the M.C.A. different?  Although 
there is no clear statutory directive in the M.C.A. that the government must establish 
initial jurisdiction before it is allowed into court, the Commission has determined that the 
following factors require such initial jurisdiction before the Commission can proceed:  
 
  (1) The Supreme Court held in Hamdan v. Rumsfeld, 126 S.Ct. 2749 
(2006), that Common Article 3 of the Geneva Conventions applies to the trial of 
detainees by Military Commissions.  Common Article 3(1)(d) requires that such trials be 
conducted by "a regularly constituted court, affording all the judicial guarantees which 
are recognized as indispensable by civilized peoples."  
 
  (2) While it is true that most courts do not insist upon proof of jurisdiction 
before starting a trial of an accused, Military Commissions are distinct and different from 
any other court in the United States.  Moreover, often proof of jurisdiction is required in 
other courts.  For example, in a felony court in any state in the Union, a judge would 
want to insure that the court had jurisdiction over the accused before starting proceedings 
if the accused was alleged to be from a different state, the crime alleged had occurred in a 
third state, and the police officials bringing the accused before the court were from yet 
another state.  This is merely part of regular judicial procedure that becomes necessary 
and is utilized when required by events or circumstances. 
 
  (3) Although there is no express statutory directive that the government 
must establish jurisdiction before it is allowed to proceed with a Military Commission, 
there are clear and unambiguous indicia that Congress intended that such initial 
jurisdiction be established before the mechanism set up by the M.C.A. was used in the 
case of a given person;  
 
   (a) The statute clearly recognizes (Sec. 948d) that the class of 
"enemy combatant" can be divided into two categories: lawful and unlawful.   
 
   (b) The statute certainly anticipates some sort of initial challenge to 
jurisdiction. Otherwise, there is no reason for the insertion of Sec. 948d(c) into the 
M.C.A, that the unlawful enemy combatant status determination is dispositive.   
 
   (c) The statute was obviously written with knowledge of the CSRT 
procedures, and the statute anticipates a prior determination by the CSRT (or other 
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competent tribunal) that an accused would be determined to be an unlawful enemy 
combatant before proceedings under the M.C.A. are initiated.  Otherwise, there is no 
reason for the use of the word "dispositive" in 948d(c) in reference to all unlawful enemy 
combatant status determinations.  
 
   (d) Section 948d(a) states that the M.C.A. "establishes procedures 
governing the use of military commissions to try alien unlawful enemy combatants. …"  
Section 948d states the statutory requirements for jurisdiction of Military Commissions.   
Section 948q outlines the swearing of "(C)harges and specifications against an accused in 
a military commission. …"  Section 948h authorizes certain people to convene Military 
Commissions.  Thus, logic and reason dictate that charges should not be sworn under 
Section 948 and charges can not be referred to a Military Commission for trial under 
Section 948h unless there is jurisdiction under Section 948d, because Section 948a only 
authorizes the use of Military Commissions and the procedures established in the M.C.A. 
when dealing with an unlawful enemy combatant. This conclusion is further buttressed 
by the fact that “lawful” enemy combatants can never be tried by a Military Commission, 
should be excluded by a proper CSRT at the front end of the process, and should never be 
subjected to the Military Commission system or process. 
 
   (e) Reading the provisions of Section 948d of the M.C.A. in 
conjunction with Section 1005 of the Detainee Treatment Act of 2005 (DTA) (P.L. 109-
148 Dec 30, 2005  119 STAT. 2739), it is evident that Congress was well aware of the 
CSRT process and that Congress expected that the CSRTs would determine the status of 
all detainees at Guantanamo.  Further, reading the two sections together, it is apparent 
that Congress knew what the standards were for the CSRT, expected that the CSRT 
would have its standards modified to meet the requirements of the M.C.A., and that 
“lawful” enemy combatants would not be subject to the Military Commission process.  
 
   (f) The intent of Congress becomes even clearer when one 
considers the history of the CSRT process.  On 29 June 2004, the Supreme Court ruled in 
the cases of Rasul v. Bush, 542 U.S. 466 (2004), and Hamdi v. Rumsfeld, 542 U.S. 507 
(2004).  Rasul held that federal courts had jurisdiction to hear habeas claims from 
detainees at Guantanamo. (Rasul was an alien detainee at Guantanamo.)   In Hamdi, the 
plurality opinion stated that some sort of military hearing on detention might give Hamdi, 
an American citizen, all of the necessary protections to which he was entitled and further 
intimated that habeas courts should give some sort of deference to a military hearing set 
up to determine whether detention was proper.  In response, the Deputy Secretary for 
Defense established the CSRT process with his order of 7 July 2004 (AE 014) and the 
Secretary of the Navy, as the executive agent for the Department of Defense for CSRTs, 
published operating procedures on 29 July 2004 (AE 021).  It was against this backdrop 
that Congress passed the DTA and required that all detainees at Guantanamo be given 
CSRT reviews.  See DTA, Section 1005(a)(1) and (a)(1)(A),  "(T)he Secretary of Defense 
shall submit...the procedures of the Combatant Status Review Tribunals and the 
Administrative Review Boards established by direction of the Secretary of Defense that 
are in operation at Guantanamo Bay, Cuba, for determining the status of the detainees 
held at Guantanamo Bay. …"  Then, in response to the Supreme Court’s decision in 

 7 AE 23 (Khadr)
Page 7 of 10



Hamdan, Congress passed the M.C.A. with its "dispositive" language, which expressly 
required the acceptance of a CSRT determination.  It is clear that Congress intended that 
all detainees be reviewed by the CSRT process, that the CSRT separate the "unlawful 
enemy combatant" detainees from the "enemy combatant" detainees, and that only those 
detainees designated as unlawful enemy combatants by a CSRT or other competent 
tribunal be handled by the Military Commission process established by the M.C.A. 
 
  (4) While it is true that in normal courts-martial practice the Military 
Judge does not ordinarily insist that jurisdiction be shown before the case can proceed in 
court, there are significant differences between the jurisdiction of a court-martial and the 
jurisdiction of a Military Commission under the M.C.A. and there are also differences in 
the realities of courtroom practice. (See, e.g., paragraphs 9 and 10 of AE 015.)  For 
example, Article 2 (10 USC Sec 802) of the Uniform Code of Military Justice (UCMJ) 
lists twelve separate categories of personnel who are subject to court-martial jurisdiction - 
while a Military Judge usually expects to see active duty soldiers, a Military Judge would 
not be surprised to see a reservist, for instance.  In contrast, under the M.C.A., a Military 
Commission has jurisdiction over only one specifically defined category - those persons 
who are alien unlawful enemy combatants.  Consequently, while a Military Judge under 
the UCMJ generally has no reason to question her authority over a person brought before 
her, a Military Judge under the M.C.A. knows that the M.C.A. is to be used only for one 
category of persons and that determination should be made in conformity with the 
M.C.A. and should be available to the Convening Authority before proceedings are 
initiated and to the Military Judge before any initial hearing.  
 
  (5) Finally, the use of military courts, tribunals, and commissions to try 
civilians - and there has certainly been no allegation that Mr. Khadr is not a civilian - has 
faced and continues to face great disfavor in the United States.  While such trials have 
been ratified by the federal court system on occasion, the federal courts have also been 
inclined to determine that military courts do not have jurisdiction or competence to try 
civilians.  In fact, during the undersigned Military Judge's service in the Army, the 
Supreme Court has even strictly limited the ability of courts-martial to try active duty 
members of the United States armed forces. (See, e.g., O'Callahan v. Parker, 395 U.S. 
258 (1969), Relford v. Commandant, 401 U.S. 355 (1971).)  Given that the use of 
military courts to try civilians is not favored, Congress could not have intended the 
logical, if unintended, result of the government’s argument and position in this case: the 
military can seize whomever it wants, charge them, refer them to trial by Military 
Commission, and only then, after the Commission has been called to order, will the initial 
question of jurisdiction in accordance with the M.C.A. be resolved.  
 
 f. A brief summary of the pertinent substantive matters follows: 
 
  (1) On 4 June 2007, the Military Judge was presented with two 
documents.  The charge sheet (AE 001), on its face, contained a bare allegation that Mr. 
Khadr was an unlawful enemy combatant.  Because the CSRT finding (AE 011) was that 
Mr. Khadr was an enemy combatant, not an unlawful enemy combatant, the CSRT 
finding (AE 011) does not support trial of Mr. Khadr by a Military Commission. 

 8 AE 23 (Khadr)
Page 8 of 10



  
  (2) The prosecution was aware of this failure of the CSRT finding to 
establish jurisdiction based on the paperwork in the case.  The Military Judge raised the 
issue of jurisdiction sua sponte and the prosecution was given an opportunity to argue on 
the matter and present evidence. 
 
  (3) The prosecution presented no evidence of any prior determination of 
the status of the accused other than the CSRT and the President's Memorandum of 
February 2002 (AE 013). 
 
  (4) In the Motion for Reconsideration, the prosecution has still not 
presented any evidence of any prior determination of the status of the accused other than 
the CSRT and the President's Memorandum of February 2002. 
 
  (5) Instead of offering a CSRT that met the jurisdictional standards 
required by the M.C.A., the government insisted, both in argument on 4 June 2007 and in 
its motion, that:  
 
   (a) The CSRT and the President's Memorandum established 
jurisdiction, or, alternatively; 
 
   (b) The Military Judge is a competent tribunal to determine 
jurisdiction and should hear evidence to do so. 
 
  (6) The Military Judge does not find that the CSRT and the President's 
Memorandum establish jurisdiction; 
 
    (a)  The CSRT determination was made for purposes of 
determining continued detention of Mr. Khadr; not for purposes of determining 
jurisdiction for trial by a Military Commission. 
 
    (b)  The CSRT finding applied and used a different standard for 
enemy combatant than the M.C.A. definition of unlawful enemy combatant.   
 
    (c)  The CSRT preceded the enactment of the M.C.A. by two 
years and the enactment of the DTA by one year.  
 
    (d)  The President's Memorandum was not an individualized 
determination concerning Mr. Khadr. 
 
  (7)  The Military Judge does not find that the Commission is a competent 
tribunal to establish initial jurisdiction.  (See 4d(3) above.) 
 
  (8) Having received no evidence of a prior determination that the accused 
is an unlawful enemy combatant, and having received evidence that a statutorily 
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recognized tribunal found that the accused was an enemy combatant, the Commission 
finds that initial jurisdiction to try the accused has not been established. 
 
  (9) The Military Judge adheres to and incorporates by reference his 
written order of 4 June 2007 (AE 015). 
 
 g. Ruling.  Assuming, arguendo, that the disposition of the Motion for 
Reconsideration on procedural grounds in paragraph 3c is erroneous, the Military Judge  
denies the Motion for Reconsideration on the merits as outlined in this paragraph. 
 
  
Peter E. Brownback III 
COL, JA, USA 
Military Judge 
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, SSG, DoD OGC

From: , LTC, DoD OGC
Sent: Friday, June 29, 2007 3:52 PM
To:  

  
   

  
 

    
      

    
    

   

Subject: FW: Disposition - Khadr - Motion to Reconsider - P001

Attachments: US v. Khadr - MTR Disposition.pdf

US v. Khadr - MTR 
Disposition....

COL Brownback has directed that I send the email below and the attached 
Disposition to the parties.

v/r,

LTC  USAR
Seni visor
Military Commissions Trial Judiciary

---------------------- ----------------------------------
From: Pete Brownback [
Sent: Friday, 
To: OMJ - LTC 
Subject: Dispo  Khadr - Motion to Reconsider - P001

LTC ,

   Please forward the attached Disposition of the Prosecution Motion to Reconsider in the 
case of United States v. Khadr, P001, to the parties in the case and to other interested 
parties.

   The Disposition will be AE 23.

Peter E. Brownback III
COL, JA, USA
Military Judge
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MC FORM 490, JAN 2007  Back Cover 

INSTRUCTIONS FOR PREPARING AND ARRANGING RECORD OF TRIAL 

 
USE OF FORM – This form and the M.M.C., Rule 1103, 
will be used by the trial counsel and the reporter as a 
guide to the preparation of the record of trial for trials by 
military commission.      
 
COPIES – See R.M.C. 1103(b).  The convening authority 
may direct the preparation of additional copies. 

 
ARRANGEMENT – When forwarded to the convening 
authority for review, the record will be arranged and 
bound with allied papers in the sequence indicated 
below.  Trial counsel is responsible for arranging the 
record as indicated, except that items 5, 6, and 13e will 
be inserted by the convening or reviewing authority, as 
appropriate, and items 10 and 12 will be inserted by 
either trial counsel or the convening authority, whichever 
has custody of them. 
 
 
1. Front cover and inside front cover (chronology sheet) 
of MC Form 490. 
 
2. Request of accused for appellate defense counsel, 
or waiver/withdrawal of appellate rights, if applicable. 

 
3. Briefs of counsel submitted after trial, if any. 

 
4. MC Form 490, “Commission Data Sheet.” 

 
5. Military Commission orders promulgating the result 
of trial as to each accused, in 10 copies. 

 
6. When required, signed recommendation of legal 
advisor, in duplicate, together with all clemency papers, 
including clemency recommendation by commission 
members. 
 
7. Matters submitted by the accused. 
 
8. MC Form 458, “Charge Sheet” (unless included at 
the point of arraignment in the record). 

 
9. Congressional inquiries and replies, if any. 

 
10. Advice of legal advisor. 

 
11. Requests by counsel and action of the convening 
authority taken thereon (e.g., requests concerning delay, 
witnesses and depositions). 

 
 

 
12. Records of former trials. 

 
13. Record of trial in the following order: 

 
a.  Errata sheet, if any.  
 
b.  Index sheet with reverse side containing receipt 

of accused or defense counsel for copy of record or 
certificate in lieu of receipt 

 
c. Record of proceedings in court, including R.M.C. 

803 sessions, if any. 
 

d. Authentication sheet, followed by certificate of 
correction, if any. 

 
e. Action of convening authority.  

 
f. Exhibits admitted in evidence. 

 
g. Exhibits not received in evidence.  The page of 

the record of trial where each exhibit was offered and 
rejected will be noted on the front of each exhibit. 

 
h. Appellate exhibits, such as proposed instructions, 

written offers of proof or preliminary evidence (real or 
documentary), and briefs of counsel submitted at trial. 
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