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IN THE NAME OF BOSNIA AND HERZEGOVINA

Court of Bosnia and Herzegovina, on the Panci composed of Judge Davorin Juki¢, as the
president of the Panel, Judges Lars Folke Bjur Nystrom and Atmiro Rodrigues as the Panel
members, with the participation of legal adviser Mclika Bu3atlié as the minutes-1aker, in the
criminal casc against the accused Kredo Lutié for the criminal offence of Crimes against
Humanity under Article 172 paragraph | items e), f) and k) of the Criminal Code of Bosnia
and Herzegovina (hercinafier the CC BiH) in conjunction with Article 180, paragraph |, of
the CC BiH and Anrticlc 29 of the CC BiH, upon the indictment of the Prosccutor’s Office of
Bosnia and Herzegovina number KT-RZ 130/05 of 23 October 2006, confirmed on |
November 2006, following the main trial in the presence of the accused Kredo Lutié¢ and his
Defence Counsel, Altomey Kredimir Zubak from Sarajevo, and the Prosccutor for the
Prosecutor’s Office of Bosnia and Herzegovina, Slavica Terzié, on 14 September 2007
reached and on 19 Scptember 2007 publicly announced the verdict that follows.

VERDICT

The accused Krelo Lulié, son of Ivo and Anda, born on 19 March 1969 in the Kredevo
Municipality, residing at Ulica Kralja Tomislava bb in Siroki Brijeg, citizen of BiH and the
Republic of Croatia, married, father of three underage children, unemployed, no prior
conviclions,

Pursuant 1o the provision of Article 285, paragraph 1. of the Criminal Procedure Code of
Bosnia and Herzegovina, the Accused is hereby

FOUND GUILTY
OF WHAT FOLLOWS.

I. Count 1. In June and July 1993, in the Krefevo Municipality, with members of the
Kresevo Military Police who were his subordinates, he unlawfully deprived of liberty the
following Bosniak civilians: Aisa Agi¢ from the village of Bukve, Nadid Beganovié, Halid
Lusija, Adem Ludija from the village of Rakova Noga and Junuz Ahbabovié and Edin
Hasandi¢ from Kredevo.

2. Count 2. On 20 June 1993, having unlawfully deprived Natid Beganovi¢ of liberty in the
place of Rakova Noga, Kresevo Municipality, and taken him 10 the camp in the fvo.L.
Ribar primary school in Kredevo together with his subordinate Military Polj
Denis Tadi¢ and Miaden Tolo, then, together with a member of the Milita
kicked Nasid Beganovi¢ with his feet all over his body in a classroom of the a
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school, after he had refused to tell him where his brother was, as a result of which he fell on
the ground and he continued kicking him all over his body.

3. Count 3. In Junc and July 1993, in the Kredevo Military Police Main Siafl in the
Elektroprivreda building in Kredevo, he participated in the torture of 1he following Bosniak
prisoners brought from the camp called Sunje: Galib Kustura, Fazil Fazlibasi¢, Ned2ib
Fazlibadi¢ and Kasim Fazlibadi¢ by punching them, kicking them and beating them all over
their bodies.

Therefore, within a widespread or systematic attack directed against thc Bosniak civilian
population, knowing of such an attack, he commitied the unlawflul deprivation of liberty
contrary 1o the rules of international law, and commitled torture and other inhuman acts by
beating the detained persons above named.

Whereby he commitied the criminal offence of Crimes against Humanity in violation of
Article 172, paragraph 1, ilems ¢) and k) (in relation to Scction | of the Verdict) and f) (in
relation to Sections 2 and 3 of the Verdict) of the Criminal Code of BiH, in conjunction
with Anticle 180, paragraph 1 and Anticle 29 of the BiH CC.

Therefore. pursuant o the aforementioned legal provisions and under Articles 42, 48, 49
and 50 of the BiH CC, the Court hereby sentences the accused KreSo Ludié

TO A TERM OF SIX /6/ YEARS OF IMPRISONMENT.

Pursuant 1o Article 56 of the CC BiH, the time the Accused spent in custody from 27
April 2006 to 19 January 2007, shall be credited towards the sentence of imprisonment.

Pursuant to Article 188, paragraph 4 of the CPC BiH, the accused shall be relieved
of the duty 1o reimburse the costs of the criminal proccedings.

Pursuant 10 Acticle 198, paragraph 2 of the CPC BiH, the injured parties, if they
wish 1o do so, are hereby referred o take civil action with their claims under property law.

11

Pursuant 1o Article 284 ¢) of the CPC BiH, the accused KreSo Lucié is hereby

ACQUITTED OF THE CHARGES

That:

Count 4. On 18 July 1993, in the same place as in the previous Count, he interrogated
prisoner Meho Hod?ié, brought from the Sunje camp, in the presence of about 1en Mililary
Police officers who were siling at another desk lisiening to loud music, by placige=
backless chair for HodZié against his desk with his subordinates Military Polj
Anto Mari¢ and Zdravko Miganovi¢ 10 his lefi and right side and, after cach
by Meho Hodzi¢, he ordered them to beat him, which they did using wooden
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him on his back and punching him, as a resull of which Meho HodZi¢ fell on the ground
several times, where they continued beating him and then they would lift him up and beat
him again, due 10 which Mcho HodZi¢ would lose consciousness, and they would pour
water on him, lift him up on the chair and continue beating him again, and then he himsell
approached Mcho HodZzi¢ and hit him with a wooden baton 1wice on his back and he
ordered Military Police officers to take him back to the Sunje camp.

Whereby he would have committed:

the criminal offense of Crimes against Humanity in violation of Article 172, paragraph I,
item f} of the BiH CC, in conjunction with Article 180, paragraph 1, and Article 29 of the
BiH CC.

Pursuant to Anticle 189, paragraph 1 of the CPC BiH, the costs of the criminal
proceedings related 10 the acquittal shall be paid from within budget appropriations.

Recasoning

Kreso Luti¢ was charged by the Prosccutor's Office of Bosnia and Herzegovina, under the
Indictiment number KT- RZ 130/05 of 23 October 2006, confirmed by the Count on 26
October 2006, of having committed the criminal offence of Crimes against Humanity under
Article 172, paragraph | of the CC BiH by the actions described under the four counts of
the Indictment.

On 3 November 2006, the accused Kredo Lutié pleaded not guilty of the criminal offence
charged under the four counts of the Indictment.

The main trial commenced on 14 February 2007 and was completed on 14 September 2007.
1. Establishcd Facts

1.1. Motion of the Prosceutor's Office

On 28 February 2007, pursuant 10 Article 4 of the Law on the Transfer of Cases from the
ICTY to the Prosccutor’s Office of BiH {Law on Transfer) and to Anicle 26! (1) and
Article 15 CPC of BiH, the Prosceutor filed the motion no. KT-RZ-130/05, for acceplance
as proven the facts cstablished before the ICTY in the case 1T-95-14/2-T, Prosecutor versus
Kordi¢ Dario and Cerkez Mario, Trial Chamber Judgment of 26 February 2001 and
Appeals Chamber Judgment of 17 December 2004.

On 7 March 2007, the Court delivered the Decision X- KR/06/298, granting the Motion of

the Prosecutor’s Office and accepting as proven the below proposed facts, on the {o
grounds:

Pursuant 1o Article 4 of the Law on Transfer: “At the request of a pany or p
Courts, after hearing the partics, may decide (o accept as proven those
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established by legally binding decisions in any other proceedings by the ICTY".
Considering that the Law on Transfer does not foresee the ¢criteria for a cenain fact 1o be
accepled as “adjudicated”, by examining that fact, the Panel ook under advisement the
criteria which the ICTY set forth in its decision of 28 February 2003 in the case Prosecuior
versus Momdilo Krajisnik. The Court also took into consideration the right of the Accused
1o a fair (rial as guarantced by the European Convention on Human Rights and Fundamental
Freedoms (ECHR) and the BiH CPC.

According 10 the decision rendered in the case against Momtilo Krajisnik, the Tral
Chamber, at the request of a party or proprio motu, alter hearing the parties, may decide to
take judicial notice of adjudicated facts, if the fact is: distinct, concrele and identifiable,
restricted to factual findings and does not include legal characterizations, contested at trial
and forms part of a judgement which has cither not been appealed or has been finally setiled
on appcal, or it was contested at trial and now forms pan of a judgement which is under
appeal, but falls within issues which are not in dispule during the appeal. Furthermore, it
docs not atiest 1o criminal responsibility of the Accused and is not based on plea agreements
in previous cases; and it does not impact on the right of the Accused to a fair trial. This
criteria supplement the Rule 94 (b) (judicial notice) of the Rules of Procedure and Evidence
of the ICTY. Further, the same criteria have already been accepted by this Court’s Panel of
the Appellate Division (see the verdict in the Nedo Samardzié case, No. X-KRZ-05/49 of 13
December 2006).

The Law on Transfer is a lex specialis and, as such, it is applicable 10 the proceedings
before the BiH Couns, and the special nature of this Law has not been contested by the
defence either. The basic purpose of Anicle 4 of the Law on Transfer is efficiency and
judicial cconomy. However, the Court is satisfied that the application of this legal provision
should be approached cautiously, by observing faimess in this panicular proceeding and
stating that the facts which could directly or indirectly incriminate the Accused are nol
accepled.

The Court finds that the following facts entirely meet the aforementioned crileria and are
therefore accepted as proven.

3.1.1. From the ICTY Judgment in the case against Dario Kordi¢ and Mario Cerkez,
No. IT-95-1472-T of 26 February 2001:

l. ,,.... that the weight of the evidence poinis clearly 1o persecution of the Muslims in
the Central Bosnian municipalities taken over by the HVO: Busovata, ...Kiseljak,
Vitex... The persecution followed a pattem in cach municipalily and demonstrates
that the HVO had launched a campaign against the Bosnian Muslims in these
municipalities. The fact that there may have been persecution of Croats by Muslims
in other municipalitics does not detract from this finding and in no way justifics the
HVO persecution” (para. 520 , page 158).

2 “The atwtack on Ahmiti (...) The HVO did not restricl themsclves of shooting the
men of military age. They also shot women and children” (para. 633. page 207

l. ,..atotal of 104 people were killed...” (para. 638, page 210).
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2. ... the overwhelming evidence points 1o a well-organized and planned HVO auack
upon Ahmi¢i with the aim of killing or driving out the Muslim population, resulling
in a massacre... “ (para. 642, page 211.).

3. ,, On Sunday, 18 April 1993, it was the tum of the Muslim villages in the Kiseljak
municipality to come under atiack. The background 10 the atlacks was an order by
Colonel Blaski¢ to an HVO brigade to capture two of the villages where all enemy
forces were to be placed under HVO command. On 18 April 1993 the villages of
Gomionica, Svinjarevo and Behri¢i (which were all close 10 each other and
connected by the main road) were attacked by the HVO, together with Rolilj,
Gromiljak, Polje Visnjica and other Muslim villages in this pant of the Kiseljak
municipality. ...the Muslim population of these villages was either killed or
cxpelled, houses and mosques were set on fire and, ... and Gomionica, houses were
plundered. In the case of Rotitj the TO were asked to surrender their guns before the
HVO shelled the village. As a result the lower part of the village was set on fire and
20 houscs or bams were destroyed, and seven civilians were killed. Later there was
grafTiti on a wall 10 the effect: “This was done by the Maturice...” (para 665, page
222).

4. ... The attacks occurred two days after the attacks on the Muslim villages of the
Ladva Valley and were part of the pattern of attacks on the Muslims of Central
Bosnie...” (para. 669, page 223).

5. ,...on 12 June 1993, Tulica was atiacked by the HVQ, resulting in the deaths of a1
least 12 villagers and the destruction of the vitlage. ...” (para 721, page 241).

6. ,, Han Plota and Grahovci are associated villages which also lie to the south of
Kiseljak on the way 1o Sarajevo, not far from Tulica. Shorily after the atiack on
Tulica they were also subject to attack by the HVO. ...the HVO issued an ultimaium
(0 the Muslims (o surrender their weapons. After the ultimatum expired, the village
was shelled by the HVO and the VRS, and houses were set on firc. An HVO
infantry attack followed. Having come into the village, HVO soldiers lincd up three
Muslim men against a wall and shot them. They also killed some other men and set
fire 10 a garage with people in it. The women and children were then taken to the
Kiseljak barracks. ...and that in all 64 peoplc were killed during the atiack or after
their caplure” {para. 722, page 242).

7. ... thc attacks on Tulica and Han Plota-Grahovei were part of a sustained HVO
attack in which civilians were murdered and subjected to inhumane treatment...”
(para. 723, page 242).

8. ... The Bosnian Muslims were sysicmatically subjected 10 arbitrary imprisonment
for which there was no justification. The assertion that they were detained for
securily reasons, or for their own safety, is ... without foundation. ...that whilc so
detained the Muslims were subjected 10 conditions which varicd from camp o camp,
but which were generally inhuman. ... whilc detained the Muslims were, without any
justification, used as hostages and human shiclds, and forced to dig trenches and
that, as a result of the lauer activily, a number were killed or wounded. ..." (para.
800, page 273).

3.1.2. From the Appeals Chamber Judgment in the case against Dari
Mario Cerkez, No 1T-95-14/2-a of 17 December 2004.
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Santiéi, the Vitez municipality
I. , ... in Sanui¢i, 28 people died; of them, one was a 15-year old malc, ont was a 68-
year old male, and one was female. ...these three were civilians” (para. 474, page
125).
2. ... an unlawful aitack against civilian objects since damage only 1o Muslim houses
could not have been caused by military fighting, and soldiers carrying around petrol
canisters shows that the damage was willful.” (para. 477, page 126).

Nadioci, the Vitez municipality

3. ... in Nadioci three persons were killed, among whom two were female...” (para.
487, page 128).

Gatice, the Vitez municipality

4. “_. Muslim houses and the Mckicb were bumt down on 20 April 1993 by HVO
soldiers during the attack.” {para. 504, page 132).

Donja Vederiska, the Vitez municipality

5. ,,... further destruction occurred between §8 and 21 April 1993, when Muslim forees
had left the village for Grbavica ~ having run out of ammunition — and civilians and
unarmed TO members took refuge at the BritBat Compound in Divjak. ...civilian
objects were deliberately targeied during the second round of unlawful destruction.”
(para. 520, page 136).

6. ,,... large scale destruction not justified by military necessity occurred in April 1993
in Veécriska/Donja Veteriska” (para. 526, page 138).

O¢tehniti, the Viiez municipality,
7. ., ... the willful destruction of alt Muslim houses in O¢ehniéi was of a large scale and
was not justified by mililary necessity since the villagers were unarmed and did not
put up any resistance. ...” (para. 534, page 139).

Rotilj, the Kiseljak municipality

8. . ... MVO soldiers had taken up positions on the hills surrounding Rotilj and that
cvery time “the inhabitanis” tricd to lcave the valley, they werc shot at. So the HVO
controlled the area, and so they were not able 1o have any food or anything into the
village” (para. 537, page 141).

9. ,, The exact number of TO members and civilians present in Rotilj during the attack
is unknown; it is, however, clear that the majority of the Muslim population in the
village were civilians. Following the attack, women were still allowed to leave the
village o go 10 Kiseljak for necessities, while all men were prevented from lecaving
the village. This was effecied by the HVQ blocking ofT the road by which the village
could be entered and exited and stationing soldicrs on the hilltops surrounding the
village. The inhabitants were still kept in Rotilj in September 1993." (para. 538,
page 141).

10. ,,... during the offensive on Rotilj, on 18 - 19 April 1993, seven individuals were
killed: Zibiza Skréo, a 31-ycar-oid, was rapcd and then killed by 13 rounds’gi;s.mg)_l:\
arms fire; Miralem Topalovié, 43 years old, and Esad Topalovié, 28 ye/a,l_'s"_bld','l_'_)bg\i\\ .
killed by having their heads split open, were found lying on the side h
Bajro Pustulovic, 20 years old, and Zila Pustulovic, 61 years old,
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burnt alive in their houses. D2evad Hod2i¢, 22 years old, was murdered, and Zijad
Kosovac, 16 ycars old, was murdered.” (para. 542, page 142).

It. ... Zibiza SkrSo was assaulted and that it was a “serious attack op human dignity”
constituting inhumenc acts and inhuman treatment (para. 546, page 143).

12. ... Muslim houses were Jooted.” (para 548, page 143).

13. ... plunder had been committed in the village of Rotilj” (para. 549, page 143).

Svinjarevo, the Kiseljak municipality

14. ... two houses remained intacy, in the sense of they were not bumning, and there
were Croalts living there”. About 100 houses were destroyed and the mosque was
burnt down.” (para 553, page 144).

15. ... the destruction of property occurred on a large scale and was targcted againsi
Muslims while houses of Croais were not destroyed. ...this destruction was not
justified by military necessity and that the perpetrators acted with the intent 1o
destroy the property in question. ..." (para. 554, page 144).

Gomionica, the Kiseljak municipality,

16. ,, ... Gomionica was shelled by the HVO and that HVO soldicrs later sct houses on
firc, destroying 131 of its 159 houses along with the Mckicb and the Turbe. ... they
setl houses on fire and the aim was to “destroy eny proof of it”. ...no damage was
done 10 the Catholic Church or to Croat homes and buildings” (para. 557, page
145.).

17. ,, ... the destruction of propeniy occurred on a large scale and was targeted against
Muslims’ houses, while houscs of Croats were not destroyed; ...the desiruclion was
not justified by military necessity and that the perpetrators acted with the intent 1o
destroy the property in question.” (para. 558, page 145),

18. .. ... the MVO “came in big trucks, small wrucks, on tractors, and they plundered the
lower pant of the village, taking away everything they could at the time", later being
aided by civilians "who carricd, in their arms, on their backs and wheelbarrows,
most probably valuable things.” (para. 559, page 145).

Vidnjica, the Kiseljak municipality

19. ,, ... Musiim property was destroyed during the atiack on Visnjica on 18 Apnil
1993. ...that houses were set on fire, leaving almost all the houses gutied.” (para.
561, page 146).

20. ... the destiruction of property occurred on a large scalc and was targecled against
Muslims' houses and that a reasonable trier of fact could have found that this
destruction was not justified by military necessity and that the perpetrators acted
with the intent to destroy the property in question.” (para. 562, page 146).

Polje Visdnjica, the Kiseljak municipality
21. ... on 18 April 1993, Polje Visnjica was attacked and “some houses were bumt
down,” noting that among the destroyed houses, Croat houses remained intact.
... 103 structures bumed.” {para. 563, page 146).

Behri¢i, the Kiseljak municipality
22. ... almost all the houses in Behrici were destroyed. .. almost all o
without roofs leading to almost total devasiation.” (para. 565, page
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23. ,,.... the destruction of property occurred on a large scale throughout the Kiseljak
municipality in connection with the atiacks and that a reasonable trier of fact could
have found that this destruction was not justified by mililary necessity and that the
perpetrators acted with the inient 10 destroy the property in question,” (para. 566,
page 147).

Gromiljak, the Kiseljak municipality
24. ... that the HVO auacked Gromiljak, ejecting the inhabitams and seuing fire 10 the
houses. ..that destruction occurred as part of the HVO attack.” (para. 567, page 147),
25. ... that wanton destruction not justified by military necessily, was established in
Gromiljak.” (para. 568, page 147).

Tulica, the Kiseljak municipalily

26. ... the killing of twelve civilians, including Zijad Huseinovié, Aziz Huseinovi¢,
Hadim Huseinovié, Safet Haski¢, Refik Huseinovi¢, Ahmed Bajrakiarevi¢, and
Mufid Tulié. ...regardless of whether these individuals were combatants at the lime
that they were killed, the evidence is clear on the fact that they were in the custody
of the HVO, and were being detained at the Tulica village graveyard, and therefore
hors de combai.” (para. 570, page 148).

27. ... these killings in Tulica in June 1993 constituted murder, ...and wiliful killings.”
(para. 571, page 149).

28. ... the killed individuals were first subjecied 10 ill-treaiment: Kasim Huseinovi¢,
was beaten in his chest and head by soldiers with rifle butts, and kicked, before he
was shol. Aziz Huscinovié¢ was shot in the leg before he was kitled, Safet Katkic,
Refik Huseinovié, Aziz Huseinovi¢, Mufid Tuli¢ and Ahmed Bajrakiarevi¢ were
made to run down a stecp slope and then fired at, causing \hem 10 fall down the
slope.” (para. 572, page 149).

29. ... inhuman acls and inhuman treatment had been committed in the village of
Tulica.” {para. 573, page 149).

30. .. on 12 June 1993 several houses in Tulica were set on fire by HVO soldiers,
including one named Medi¢, who used a gas can 1o pour petrol on the houscs; ...the
houses belonged to Sifet Kadatié, Zijad Huseinovi¢..., and that the houses may have
been set on fire because arms were found inside.” (para. 574, page 149).

31. ,,... the fact that arms were found in the house did not constitute a militanly
justifiable reason to destroy them. ... wanton destruction not justified by military
necessity was cstablished for Tulica in June 1993..." (para. 575, page 149).

32. soldicrs looting valuables from the houses in Tulica and driving off with them; an
HVO soldier pushing a wheelbarrow full of electronic equipment, including a
television sct, stereo and video-cquipment; and HVO soldiers driving around in cars
belonging 1o the villagers.” (para. 576, page 150).

33. ... the crime of plunder was cstablished in Tulica in June 1993..." (para. 577, page
150).

Han-Ploda - Grahovei, the Kiseljak municipality
34, ... Even though the exact number of missing persons is unknown (varying from:60-
10 100), ...many of them were killed afier they were in the custody of-the'HVO . -~
soldiers in Han Piota...” (para. 580, page 151). )
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35. ... the destruction was willlul and not justified by military necessily since only
Muslim houses were desiroyed, and the desiruction occurred when there was not
much fighting. ..." (para. 586, page 152).

36. ... that... cars and buses being taken away or trucks, if somebody had them. ...
looting..."” (para. 587, page 152),

37. ... plunder had been commitied in the villages of Han Plo2a-Grahovei...” (parz
588, page 152).

38. ... that the mosque was deliberately set on fire by HVO soldiers..."” (para. 590,
page 153).

Elemeniary school in Dubravica
39. ... unlawful confinement of civilians and imprisonment occurred in the Dubravica
Elemcntacy School...” (par. 594, page 154).

The SDK building
40. ,.... he arrived at the SDK building on 18 April 1993, there were male prisoners —
“children 12 and up, and there was Nazif Amaut, who was 64 years of age” ... the
“children 12 and up” were civilians... (para. 608, page 157).

Kaonik
41. “... Muslim civilians and TO members were detained in the camp on two occasions:
firsi, afler the HVO atlack on the municipality, in January 1993 and secondly, afer
the attacks in the Lasva Valley, in April 1993. For inslance, in May 1993, 79
detzinees were listed.” (para. 624, page 162).

42. .. Muslim civilians and TO members werc detained in the camp on two
occasions: [irst, afier the HVO attack on the municipality in Janvary 1993 and,
secondly, after the attacks in the Ladva Valley in April 1993. For insiance, in May
1993, 79 detainecs were listed.” (para. 624, page 162).

43. ... there were civilians hetd a1 Kaonik..."” (para. 625, page 162).

The Kiscljak barracks and the Kiseljak municipal building,

44. ... women and children were held in the Kiseljak bamacks...” (para. 633, page
164).

45. ... that... when Han Ploéa and Grahovci werce attacked in June 1993 by the HVO,

his mother was part of a group taken to the municipal building in Kiseljak...” (para.
636, page 165).

Rotilj village,
46. ... that ... cordoning off Rotilj, preventing civilians from leaving the village,
when the civilians were not detained in the village for their own safety, constitute
imprisonment and unlawful confinement of civilians, ...” (para. 640, page 166).

Ceniral Bosnia
47. ... In January 1993 in the town of Busovata, numerous civilians were larpeted and

killed, ..." (para. 667, page 174). L T

48. ... The following crimes were committed in Central Bosnia, in Apri
1993, inter alia, in Ahmiéi... Santidi... Nodioci... Pirici
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Veleriska/Donja Veleriska... Otchniéi... Kiscljak municipality... in Rotilj ...in
Svinjarevo, Gomionica, Vinjica, Polje Visnjica, Behri¢i, and Gromiljak... in Tulica
___in Han-Ploza... -Grahovei... Kaonik, the Dubravica Elementary School, the SDK
building, the Vitez Cinema, the village of Roiilj, the Kiseljak barracks; and the
Kiseljak municipal building"” (para. 668, page 175).

49. ... there were attacks carried out by Croats against the Bosnian Muslim civilian
population in Central Bosnia from January 10 June 1993. They have 1o be
characterized as widespread, sysiematic and directed against a civilian population”
(para. 669, page 175).

50. ... indced there was objectively such an organized effort to promole a cause or 10
secure some definite result with a group of persons in Central Bosnia, aimed at the
Bosnian Muslims. ..."” {para. 679, page 176).

1.2. Ex officio decision

On 13 July 2007, the Count delivered to the partics and the Defence Counscl a list of facis to
be accepted as proven. These facts were established in the following ICTY cases:
Prosecution versus Aleksovski, 1T-95-14/1-T, Judgment of 25 Junc 1999; Prosccutor versus
Kupreski¢, 1T-95-16-T, Judgement of 14 January 2000; Prosecutor versus Blaski¢, 1T-95-
14, Judgement of 3 March 2000; Prosecutor versus Kordi¢ and Cerkez, 1T- 95-14/2,
Judgmemt of 26 February 2001; Prosecutor versus Naletilié and Martinovié, 1T-98-34-T,
Judgment of 31 march 2003 and Prosecutor versus Raji¢, IT-95-12-5, Judgement of 8 May
2006.

On 23 July 2007, a status conference was held in order to hear both the parties and the
Defence Counsel about the concerned list of facts.

On the same date of 23 July 2007, having heard the parties, pursuant 10 Anticle 4 of the Law
on Transfer, the Coun ex officio accepted as proven the facts which are lisied in the Annex
10 its Decision number X- KR-06/298 and also referred below, mentioning the paragraph
numbers of the respective decisions. In deciding on the issue, the Count applied the same
criteria as applicd in the Decision of 7 March 2007.

1.2.1. From the ICTY Prosccution versus Alcksovski, 1T-95-14/1-T, of 25 June 1999

21. The Socialist Federal Republic of Yugostavia (*the SFRY"), comprising six republics
and iwo autonomous regions, disintegrated in the early 1990's and four of the republics
declared their independence, which was challenged militarily by the federal government and
the Yugoslav national ammy, the Yugoslav People's Army (hereafier “the JNAY). The
Republic of Croatia declared its independence on 25 Junc 199! and was subsequently
recognized as an independent state by the European Community and the Unitcd States. On 6
March 1992, the Republic of Bosnia and Herzegovina declared its independence and soon
thereafter the European Community and the United States recognized the staichood the
Socialist Republic of Bosnia and Herzegovina (hercafier “Bosnia and Herzegovina”). The
two states were both admitted as members of the United Nations by a decigl -thew,
General Assembly on 22 May 1992, :
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22. Mcanwhile, in Bosnia and Herzegovina, which subsequent to clections held in
November 1990 was govemned by a coalition government consisting of the Musiim “Party
of Democratic Action” (hereafter “the SDA™), the “Croatian Democratic Union” (hercalter
“the HDZ") and the “Serbian Democratic Pany"” (hereafter “the SDS”), tension was rising.
The co-operation between the three main partics was becoming exceedingly difficult with
the SDA and the HDZ favoring an independent Bosnia and Herzegovina whereas the $SDS
was supporting the idea of maintaining within the Yugoslavian framework. At the same
lime, a scparate Serb political structure was in the making by way of establishing a number
of “Scrbian Autonomous Regions” (hercafier “the SAOs™) in areas predominantly inhabited
by Bosnian Serbs. On 9 January 1992, the “Republic of the Serbian People of Bosnia and
Rerzegovina” was proclaimed (hereafier “the SRBH™).- In May that same ycar, this self-
proclaimed republic formed its own army under the command of General Ratko Mladi¢
(hercafier “the VRS™), which coincided with the announcement of the Federal Republic of
Yugoslavia (Serbia and Montenegro) (hercafier “the FRY™) 1o withdraw all INA personnel,
who were not cilizens of Bosnia and Herzegovina, from thal territory. Similarly, “the Croat
people in Bosnia and Herzegovina, faced with the oncoming danger and aware of ils
historical responsibility 10 defend the Croatian cthnic and historical arcas and interests,
through its legally elected govemment representatives” founded the “Croatian Community
ol Herceg-Bosna™ (hereafier “the HZ-HB™) in November 1991. The following ycar on 8
April, its military force the “Croatian Defense Council” (hereafter “the HVO™) was formed.

23. During the ensuing armed hostilitics, which erupted on the territory of the newly
independent Bosnia and Herzegovina, the Bosnian Serbs were generally opposed in unison
by the Bosnian Croats and the Bosnian Muslims, with the military units of the Bosnian
Croats, the HVO, being formally under the direction of the army of Bosnia and Herzegovina
(hercaller “the BH army™) and the ceniral government in Sarajevo. In reality, as far as the
Ladva Valley region was concerned, it would appear that for the most part the BH army was
responsible for holding the front lines in areas where the Bosnian Muslim population
prevailed and the HVO was cqually responsible for holding the front lines in arcas with a
predominantly Bosnian Croat population. However, the co-operation between the HVO and
the BH army was gradually breaking down and clashes benween the two forces were
reported during the fall of 1992. Towards the end of January 1993, there was an outbreak of
open hostilities between the HVO and BH army and Bosnian Muslim men were rounded up
by the HVO in the 10wn of Busovata, as well as in surrounding villages, around 24 January
1993. Approximaicly four hundred of these men were taken to be detained at the ncarby
detention facility a1 Kaonik (hercafter “Kaonik compound”) for about two weeks. Around
two and a half months later, in the beginning of April that same year, the HVO 100k over
the local municipality building in Travnik and the flag of the HZ-HB was raiscd on that
building. An upsurge of clashes between the HVO and the BH army (ollowed. Socon
thereafler, in the middle of April, another rounding up of Bosnian Muslim men by the
Bosnian Croat forces 100k place, which resulted in the detention of at teast one hundred men
al Kaonik compound for about a month. *

1.2.2. ICTY Prosecutor versus Kordié and Cerkez, IT- 95-1472, of 26 February 2001
8. “Central Bosnia is a loosely defined area in the middle of Bosnia, about 3

north-west of Sarajevo and 1o the east of Mostar and Herzegovina. At the h
Bosnia is the Ladva Valley, consisting of the municipalities of Vitez, No
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Busovata. The municipality of Zenica lies 10 the north and the municipalities of Kiseljak
and Fojnica to the south. These municipalitics, together with Travnik, made up the core of
the area referred to as Central Bosnia. To these may be added the municipalities of Zepce to
the north, Gomji Vakuf 10 the west, Kresevo to the south and Vares and Kakanj to the eas.
The population of the area in 1991 was nearly 470,000, of whom about 48 per cent were
Muslim, 32 per cent Croat and 10 per cent Serb. The significance of the area to the conflict
lay in its position and the fact that it contained a number of armaments factories. It is a
mountainous area with important roads running along the valleys, going from Herzegovina
to Eastern Bosnia and from Sarajevo 10 the north.

9. “The year 1992 saw the take-over by the HVO of municipalities in the HZ H-B and the
beginning of the conflict between Muslims and Croats. it began with the scramble for
weapons between the Bosnian Croats and Muslims. *

10. “The events in the carly pan of that year were as follows: on 29 January 1992 the first
meeting of the Presidency of the HZ H-B was held in Grude. Dano Kordié was named as
part of the Working Presidency with Mate Boban, Ignac Kostroman and two others. As
notcd, a referendum on Bosnia and Herzegovina independence was held and the vole was
for independence. On 6 March 1992 independence was declared by Bosnia and
Herzegovina,

497. “On 7 March 1992 an interview with Dario Kordi¢ appeared in a publication celled the
Lasvanski Krug (ihe Lasva Circle). In the intervicw Kardi¢ said that the main reason for
forming the Croatian Community was the fact that Serb forces occupied Bosnia and
Herzegovina:

“The Croatian people are bound to prolect the minimum area that historicaily belongs to them with
the banovina borders. The HZ represents 30 nawrally connected municipaities ... on the territory
where the Croatinn population was and is in the majority. This entitles the Croalian people 10
organize relations to cverybody's satisfaction, respecting the right of Muslims, Serbs and other
peoples in the arcs™,

491, “(...) the HZ H-.B was founded with the intention that it should secede from Bosnia
and Herzegovina and with a view 10 unification with Croatia.”

501. “The HVO exerted controt in the municipalities of Vares, Kiseljak, Vitez, KreSevo and
Zepte.

508. “Kresevo: This municipality is next 10 Kiseljak and 30 kilometers from Busovata. In
1991 the population was about 6,700, of whom 70 per cent were Croat , 23 per cent Muslim
and § per cent Serb. In 1992 the Croats controlled the police in Kredevo. Public funds were
diverted 10 the HVO and HZ H-B. Al the same time the HVO assured the Muslims of
Kresevo that there was no reason to be concemed. In April 1992 the municipal assembly
was dissolved and a Crisis Commilttee esiablished: although there were some Muslims on
the Commitiee they did not wield genuine power (...). Dario Kordic, as Vice-Pregident of
the HDZ in Central Bosnia, sent a long fax stating that the HVO was the only
allowed and any other force would be treated as an occupying force.”
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520. “The Trial Chamber finds thal the weight of the evidence points clearly to persecution
of the Muslims in the Central Bosnian municipalities taken over by the HVQ; Busovada,
Novi Travnik, Vares, Kiseljak, Vitez, Kredevo and Zepde. The persecution followed a
paitern in cach municipality and demonsirates that the HVO had launched a campaign
against the Bosnian Muslims in these municipalities. (...)"

704. “In Junc 1993 further fighting broke out in Central Bosnia, some of it causcd by the
newly revitalized ABiH. it may be noted that, by this time, although Dr. Karadzic had added
his signalure to those of Mr. Boban and President [zetbegovic 10 the Vance-Owen Peace
Plan, thc Bosnian Scrb Asscmbly had rejected the plan and in May it had become clear that
the intenational will was lacking for the 10-province solution proposed under the ptan.”

727. “The remaining offensives were as follows. On 16 June 1993, and the days following ,
the HVO Military Police and other units from Kiseljak attacked the ABiH positions in
Kresevo, buming villages, sctting mosques alight and dctaining the Muslim population. On
24 June the HVO launched an assaull on Zepee, far to the nonh of the other localities dealt
with in the Indiciment. The assaull began with shelling and (according 10 one wiiness) the
use of Serb 1anks. There was some resistance but 90 per cent of Zepee (apant from the Croal
arca) was destroyed or set on fire by the shelling. All four mosques were completety
demolished during the atiack and a number of people were killed. Zepée fell at the end of
June™.

797. "“There was evidence about other places which were used for the detention of Muslims.
For instance, in Novi Travnik, Muslims were detained in Stojkoviéi camp from (8-30 June
1993 where the HVOQ forced them 1o dig trenches on the front line and 1o bury bodics.
Doctors in Vitez received complaints and examined women who had been held (for the
purposes of rape) by HVO soldiers in a house in Novaci. Afier the attack on Kredevo men
were put in 8 hangar and the women and children in the clementary school and were there
from July - September 1993: there were accounts (...), of beatings, torture and lack of food,
together with accounts of trench-digging. “

800. The Bosnian Muslims were systematically subjecied 1o arbitrary imprisonment for
which there was no justification. (...) while so detained the Muslims were subjected 1o
conditions which varied from camp 10 camp, but which were generally inhuman. {...) while
detained the Muslims were, without any justification, used as hostages and human shields,
and forced to dig trenches and that, as a result of the latter activity, a number were killed or
wounded. (...) the detained Bosnian Muslims were unlawfully confined and subjected to
inhuman trcatment.”

802. “(...) the unlawful confinement and detention of the Bosnian Muslims was pan of the
common design 1o subjugate them. As has been noled, the attacks on the towns and villages
followed a patiern, beginning with the initiat assault and culminating in the detention of the
surviving Muslims. This happened with such regularity that it could have been the result of
nothing except a common plan.
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1.2.3. From ICTY Prosccutor versus Kupredkié, IT-95-16-T, of 14 January 2000

54. "Croat nationalism and discrimination against Muslims was on the increase in central

Bosnia in 1992-1993 (...) and {...) this may have contributed 10 the commission of (...)
crimes (...).

80. “There was a split between Croats and Muslims in 1992 (...).

125. (...} starting in mid-1992, iensions and animosity beiween Croats and Muslims
rapidly escalated.

126. “There were three principal governmental or quasi-governmental entities in Bosnia and
Herzegovina in 1992.1993: the Government of the Republic of Bosnia and Herzegovina
based in Sarajevo, the Croatian Community of Herceg-Bosna based in Moslar and the
Republika Srpska based in Pale. Although the Sarajevo government was the legitimate
govenment of Bosnia and Herzegovina, many Croats perceived it as Muslim-dominated.
Corresponding lo these governmental or quasi-governmental divisions, there were various
armed forces, Mililary Police, civil police, paramilitary formalions and village guards
operating in central Bosnia in 1992-1993, which were at different times cither joint or
formed along ethnic lines. There was, first, the Ammy of the Republic of Bosnia and
Herzegovina, or the BiH army, which was perceived by certain Croats and Serbs to be
Muslim-dominated. On the Croat side was the HVO and its armed forces. The Serbs fought
in Bosnia through the JNA and later through their own Bosnian Serb army. There was also
the Temitorial Defense of Bosnia and Herzegovina which was essentially a Muslim force
and which was later incorporated, at least on paper, into the BiH army. The Muslims then
had some irregular formations, such as the Mujahedin. There were also special units of the
Croats such as the Vitezovi. There was also a Croat Military Police (which included special
units such as the Jokers), the Muslim Military Police, the Croat civilian police and the
Muslim civilian police. In addition to the various ammics, there were the village guards or
patrols, which were initially joint Muslim-Croat operations but which split shortly before
the conflict of October 1992 into separate patrols.”

146. “(...) In the Ladva River Valley, the HVO was, by and large, better armed and
equipped, and was able 10 sel up more cheekpoints than the Bosnian Territonal Defensc.
The (...) contention that the BiH ammy was beiter equipped than the HVQ is coniradicted by
all the UN observers (...)."

1.2.4. From ICTY Prosccutor versus Blaski¢ Tihomir, 1T-95-14, of 3 March 2000

7. The crimes (...) were purportedly committed in the context of "serious violations of
international humanitarian law against Bosnian Muslims” by members of the armed forces
of the Croatian Defense Council (hereinafier “the HVO") between May 1992 and January
1994, in the municipalities of: Vilez, Busovata, Kiseljak, Vares, Zepée, Zenica, Duvno,
Stolac, Mostar, Jablanica, Prozor, Capljina, Gomji Vakuf, Novi Travnik, Travnik, Kredevo
and Fojnica, all in the territory of the Republic of Bosnia and Herzegovina. ©

S
-
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341. (...) the objectives of the Croatian nationalists in Croatia were clearly shared by many
members of the HVO and the Croatian Community of Herceg-Bosna (HZHB): Mate Boban,
president of that community, but also Anto Valenta (Icader of the HDZ in Viiez and later
President of the HDZ for the HZHBY), whose nationalistic writings were revealing; Ignac
Kostiroman (Secretary-General of the HZHB) and Dario Kordi¢ whose speeches inflamed
the Bosnian Croats. The example (...) is from the minutes of a meeting held on 12
November 199), signed by Mate Boban and Dario Kordi¢: "thc Croatian people in Bosnia
and Herzegovina must finally embrace a determined and active policy which will realizc our
cicrnal dream — a common Croatian state”.

342. Thosc nationalists could not accept that the Muslims could want to have their own
defense. On 10 April 1992, Mate Boban decreed that the Bosnian Territorial Defense (T0),
which had been created the day before, was illegal on HZHB territory. The Croatian
General Roso confirmed the proscription by an Order of 8 May. On ! May, Tihomis
Blaski¢ implemented that Order declaring the TO itlegal on the temitory of the Kiseljak
municipality. Tensions continued 1o increase between May 1992 and January 1993.

366. In sum, during 1992 discriminatory acts were regularly carried out against the Muslim
authorities of Vitez, Busovaéa and Kiseljak and against the Muslim population of those
municipalities. Those acts sought to exclude those Muslim authorities from civilian,
political and military funciions for the bencfit of HVO representatives. They made life so
onerous for Muslim civilians at that point that many of them decided 10 leave the area and to
move 10 other municipalities where they were in the majority. Those who chose, despilc
everything, to remain in those municipalities had to accepr thar they would be subject 1o
persecution by a political and military regime increasingly hostile 1o them.

367. In thosc three municipalities, tensions increased beiween Muslim and Croatian
populations (...), with incidents breaking out especially when one party thought it could
gain a tactical or strategic advaniage: control of a village, a town, former military
warehouses or a road. Provocation and incidents increased, such as raising a Croatian fag
over public buildings or the abduction of officers of Croatian origin. The first acts of
destruction of mosques and Muslim houses, the first murders of civilians and the first acts
of pillage occurred. On a small territory, groups of refugees (...), some Croatian but most
Muslims, forced to leave their homes by Serbian forces, were joined by intemal movements
of displaced Muslim populations forced from their dwellings by the Croats.

368. Those were the conditions, in which the Vance-Owen Plan was presenied, on 2 January
1993, at the first plenary session of the Bosnian parties, summoned 10 Geneva by the
Intemational Conference for the former Yugoslavia. That peace plan proposed, inver alia, a
decentralized Bosnia-Herzegovina, organized into ten provinces, each one substantially
autonomous and administered by a democratically elected local government. According to
the explanation given by one of the Trial Chamber's witnesses, the whole logic of the plan
was one of power-sharing with predominance of one nationality in cerain zones but not
without denying the other nationalities. Power was to be exercised with respect for
minorilies. That wilness also testified that the plan could only be implemented if the parties
co-operated perfectly, since they would both have 10 mske concessions as regards fot-only

the tervitory over which they had nominal control, but also govermnment of theje—" S
and the setting up of their administration.
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369. According to the Vance-Owen Plan, the [.ava valley would largely be in Provinee 10,
and the rest (Southern part of the Kiseljak municipality) in Province 7 (Sarajevo ). Province
8 (Mostar) extended from Bosnia-Herzegovina's Southem border with Croatia to Prozor and
Konjic in the North. The Plan assigned the main responsibilities in Provinces 8 and 10 to the
Croats and in Province 7 to the Muslims. In thc minds of Croatian nationalists, and in
paniicular of Mate Boban, this meant that Province 10 was Croatian. However, he believed
that lands, which were historically Croatian, would end up in Province 7 and thus would be
lost to them. He considered it necessary to ensure Croatian domination in the regions in
question.

370. The Croats, and in panticular the Bosnian-Croats, provoked an open conflict between
Croats and Muslims in central Bosnia by anticipating the implementation of the Vance -
Qwen Plan then by wanting 10 implement it unilaterally.

371. The first violent clashes broke out in January 1993. On 15 January, Bruno Stoji¢, Head
of the HZHB Defense Depaniment, called for the ABiH forces to surrender 1o the authority
of the HVO in Bosnian Provinces 3, 8 and 10 or to lcave these territories before 19:00 hours
on 20 January. Paragraph 3 of the ultimatum also provided that:

Unit members of the HYO Armed Forces and BH amy |...] who refuse 10 leave the region and
acknowledge the supcrior command shall be regarded as members of paramiliiary units and shall be
disarmed ond arrested.

372. In the face of the Muslim forces’ refusal 1o obey the ultimatum, Croatian forces
embarked on a scries of actions intended 10 implement the "Croatisation” of the territories
by force. The Muslim community was subjecled to of an increasing number of acts of
aggression: ili treatment, plunder, confiscation, intrusion into private homes, beatings,
thefis, arrests, torching of homes and murder of prominent Muslims. Hundreds of Muslims
were arrested and many were imprisoned in Kaonik in the former JNA warchouscs. Many
were beaten. Most of them were forced to dig trenches, ofien in inhumane conditions,
exposed 1o enemy fire, beaten or even killed, and sometimes scrving as a human shield.

373. Tensions were high. The British Batialion military information summary of 16 January
1993 rccorded the presence in the region of “cxtremists on [both the Muslim and Croat)
sides, who do not appear 10 be under the control of their respective commanders “, who
made the situation worse.

374. Following the Muslim army commanders’ refusal 10 obey the ultimatum, HVO forces
jaunched an attack on the lown of Busovada during the night of 20 10 21 January.

375. indeed, by order of 16 January 1993, General Blaskic placed all troops on the highest
state of aler, in particular those of the HVO, the Viiezovi Unit and the Military Police
Fourth Baualion and called upon them to prepare for battle~. Three days later, on 19
January, soldiers from the Vitezovi Unit were placed under his command by General
Petkovit and with the help of the Ludvig Pavlovié Brigade, they carried out reconnaissénce ™ .
operations on troop movements of the army of Bosnia-Herzegovina. The following cvenings,
and further to the ABiH authorities’ refusal 1o obey Bruno Stojié's ultimatum, on Ly

of Bozo Raji¢, the HZHB Defense Minister, the HVO jaunched attacks agai
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the Busovata region, atlacks which, (...) were at the root of torching of businesses and
private homes. Croatian forces fired on cight businesscs belonging to Muslims and damaged
them using explosives, including grenades. These forces also looled privatc Muslim homes
and killed a soldicr of the Territorial Defense. Subsequently, according 1o the report drawn
up by Major Vinac, Deputy Commander of the Vilezovi, a bauialion of fifteen soldicrs from
that unit was sent to the Busovata zone on 26 January 1993. The repon also stated that that
battalion was still there on 9 February 1993.

376. According to the British Battalion’s report of 21 January 1993, this was "a pre-
planned, co-ordinated attack on the Muslim population“. That report also siated that
roadblocks had been set up at each end of the town, on 20 January beiween 20:00 hours and
21:00 hours. The telephone lines were also cut a few hours before the start of the offensives.

377. Other attacks followed. On 24 January 1993, the HVO set fire to around 19 Muslim
houses in Busovata and forced out their inhabitanis. It kept some of them in Kaonik prison.
On 25 January 1993, Croatian forces shelled the Grabljc and Merdani villages, which
caused many civilians 1o flec. Those 1wo villages were however defended by ABiH units
from Visoko and Maglaj and Muslim artillery pounded Busovata from Grablje.

379. I should be noted that al the same time, similar incidents were occuring in the
municipality of Gomji Vakul. On 17 January 1993, Zivko Tolic, local commander of the
HVO, ordered the ABiH commander 1o place himself under the authority of the HVO.
Following the refusal to carry out 1hat order, the HVO launched attacks against the army of
Bosnia-Herzegovina on 19 January 1993 a1 00:30 hours and sct fire to several Muslim
villages in the area. (....) Despite Mate Boban's order 1o siop fighting on 19 January 1993,
hostilities continued until 27 January 1993.

380. Throughout the period from January 10 April 1993, the Muslim population would
continue 1o be subjected 1o increasing persecution from the Croatian political and miliary
authorities. Many civilians leR the arca to go to Katuni or Zenica. (...).

381. There were considerable efTorts made by the ECMM and UNPROFOR first of all o iry
10 get prisoners released and secondly 1o contain the conflict. A joint Commitiec was
appointed in Busovada on 13 February.

382. On 27 January 1993, General Bladki¢ gave an order that firing should ccase within 24
hours. The same day, he received a report from Franjo Naki¢, Chief-of-SiafT, summanzing
the situation. That report announced however that there would be future conflicts in Vitez,
in Busovala or in Kiseljak. It was noteworthy in that it used expressions like "o creale
feclings of insccurity and fear on the enemy side™ and especially “the enemy regrouped their
forces and entered our villages" or "our forces disarmed the villages of Strane and Skradno
where 100 rifles were captured". A rclatively calm siluation prevailed until April 1993,

383. Still the repont predicied that ‘the conflict would explode in April 1993 and the
following months. -
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1.2.5. From ICTY Prosecutor versus Mladen Naletili¢, 1T-98-34-T, of 31 March 2003

16. “On 10 April 1992, the President of the HZ H-B, Mate Boban, issued a decree creating
the HVO. The HVO became the supreme executive and defense authority for the HZ H-B
and the BH Croats. Mate Boban himself became the supreme commander of the HVO. This
meant that in this part of Bosnia and Herzegovina, the HZ H-B had the actual authority.

23. The position of the BH Croats was again made clear to the BH Muslims. The policy 10
make these areas Croatian was twofold: i) 10 establish a military frontline between ihe “BH
Croat” provinces 8 and 10 and the “BH Muslim” province 9, and i) to eliminate all Muslim
resistance within these provinces in order for the BH Croats to have full military control of
“their” provinces. The BH Muslims rejected wishes expressed in “Boban's Statement”,
however the BH Croats proceeded to assume their control over these areas.

24. The incidents between BH Croats and BH Muslims during the end of 1992 and the
spring of 1993 had an impact on the formation and composition of the armed forces in
Bosnia and Herzegovina. As the former anmy of Yugoslavia, the JNA, was dominated and
mostly controlled by the Serbs. The defense organized by the BH Croats and the BH
Muslims mostly consisted of local territorial defense (often referred to as TO) and other
units, which the BH Croats and BH Muslims had managed 10 get control of. The BH Croat
and BH Muslim defense was organized under the umbrella of the HVO. However, these
units were BH Croat, BH Muslim and mixed units (...). A separation and a clearer division
started to develop: BH Muslims were cither leaving the HVO units taking their weapons
with them 10 join the increasing BH Muslim units, or were dismissed and thrown out of
their HVO units.

25. Tension increased further, and by mid-April 1993, it tumed into a full-scale conflict
between the HVO and the ABiH in central Bosnia (...). "

1.2.6. From ICTY Prosccutor versus Ivica Rajié, 1T-95-12-5, of 8 May 2006

27. *“Tihomir Blaiki¢ was Commander of the HVO's Central Bosnia Opcrative Zont
(*CBOZ™). The CBOZ and Tihomir Bladki¢ were under the command of, and subordinate
10, the HVO Main Siaff. From about April 1992 10 approximately 24 July 1993, Milivo)
Petkovic was head of the HVO Main Staff. From approximately 24 July 1993 0 9
November 1993, Slobodan Praijak was head of the HVO Main Staff. During the time that
Slobodan Praljak was head of the HVO Main StafT, Milivoj Petkovic was deputy head of
the HVO armed forces."

28. “On | November 1992, Tihomir Bladki¢ organized the CBOZ into three operational
groups, including the Second Operational Group. The Second Operational Group's area of
responsibility included the municipalitics of Kiseljak, Kresevo, Vares and Kakanj. ©

34. “In June 1993, foliowing a milivary action, the Army of Bosnia and Herzegovina—~
(“*ABiH") 100k over part of Kakan; municipality. Following and because of thj .
action, around 13,000 Bosnian Croats (including HVO soldiers from the
Brigade) left Kakanj municipalily involuntarily and moved to the Vares muni

Kraljice Jelene br. 88, 71 000 Sarsjevo, Bosna i Hercegoving, Tel: 033 707 100, Faks: 033 707
Kpamnue Jencke 6p. 88, 71 000 Capajeo, Bocio n Xepueroauus, Ten: 033 707 100, daxc: 033 7



35. "In June 1993, the Vares HVO issued an ultimatum to Bosnian Muslims in the villages
of Dastansko and Stupni Do 1o surrender their weapons. The Dastansko villagers
surrendered their weapons. In Stupni Do, before the expiration of the ultimatum, most of the
villagers, fearing an attack, took refuge in neighboring villages but reiumed home afler
several days. Knowing that the ABiH would retaliate if the HVO attacked Stupni Do o
disarm the village, the HVO withdrew the ultimatum and the villagers were allowed to keep
their weapons. *

2. Dismissal of a witness

On 5 June 2007, the Defence summoned Josip Sakié as a witness in the referenced case.
After the Defence Counsel began to examine this witness, it tumed out thai he was in charge
of the Red Cross activities in Kresevo from spring 1993 up until the end of the conflicts al
the latest. The Panel then intervened so as to clarify the siatus of this witness as a member
of the Red Cross. Mr. Josip Saki¢ then explained that he was a member of the municipal
Red Cross in Kredevo, initially as a volunteer and then as its President. The witness then
explained that the municipal Red Cross is pant of the BiH Red Cross Federation which is
pan of the International Committee of the Red Cross (JCRC). All these organisational
levels constitute the Red Cross. Mr. Josip Sakié noied that during the period concerned,
they operated in compliance with the ICRC norms, code of conduct and criteria. Mr. Josip
Saki¢ also stated that, as 8 member of the Red Cross, he could not be pantial in favour of any
ethnic group or armed forces, and that his only task was to help the population.

The Panel raised an issue of restrictions conceming the testimonies of the Red Cross
employces in the criminal cases.

The Defence Counsel believed that Mr. Sakié could testify considering that he was a
volunteer in the national (that is, the State level) organisation of the Red Cross, which was
not pant of the ICRC, regardless of the fact that the Red Cross cooperated with the ICRC
members during that period. The Defence Counsel further concludes that Mr. Sakié was
therefore a volunteer who did not belong to the ICRC, but he aciuaily acted in accordance
with the norms and criteria set forth by the ICRC, in aiding the refugees and internally
displaced persons in the Krescvo region. Pursuant 1o the presented arguments, the Defence
Counsel believes that this witness should be allowed to give his testimony.,

The Panel nevertheless requested the Defence Counse! 10 explain the type of the 1asks
performed by Mr. Sakié, given the neutrality, confidentiatity and impartiality of the Red
Cross bodies at all levels in performing the activities from the scope of responsibility of this
organisation during the armed conflict (at local, state and international levels).

The Defence Counsel noted that Mr. Sakié performed the tasks together with the Red Cross,
including the contacts with prisoners, refugees, intemnally displaced persons and others. The
Defence Counsel also advised the Panel of the fact that he had comacted the ICRC in order
to obtain informalion on the events in Kredevo, and that he was informed that he could not
be provided with such information. Still, the Defence Counsel notes that he cannot see any.
particular reason for which Mr. Sakié, being a person who volunteered and I
humanitarian basis, could not give his further testimony.

-
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The Prosecutor posed ceriain questions in regard to the circumstances of Mr. Sakid's
appoiniment, but he did not go into detail about the disputable issue.

The Defence Counscl eventually noted that he stood by his proposal that Mr. Josip Sakié
should be examined as a witness.

Upon dcliberation, the Court finally decided not to grant the motion for the witness
concemed 1o be examined, on the following grounds:

The Court finds that Mr. Josip Saki¢, while performing the activities related 10 the scope of
operations of the Red Cross, was obliged 1o comply with the principles of neutralily,
impartiality and confidentiality being the most imponant principles governing the work of
the Red Cross. Due 1o the stated principles indeed, and for the purpose of preserving this
work strategy, the Red Cross enjoys the privilege of having its members exempt from the
obligation to testify at the investigative stage and the main wrial in criminal cases. The same
position was also taken by the Trial Chamber of the Hague Tribunal, in its decision on the
case IT-95-P, Prosecuior versus Simié et al., of 27 July 1999. The Chamber established
that, in accordance with the rules of customary intemnational law, the ICTY cnjoys an
absolute privilege of non-disclosure of its confidential information.

la the conclusion of the referenced decision of the ICTY pertaining to the ICRC, the Trial
Chamber concluded that the ICRC is an institution unique of its kind with intcmational
jegal personality and which is exclusively alone in its status under inlemational law; the
mandate of the ICRC 10 protect victims of intemational armed conflicts entrusted 1o it under
Geneva Conventions, Additional Protocols and the Statute constitules a “strong public
interest”; the capabitity of the ICRC 1o meet its obligations and duties stemming from its
mandate depends on the willingaess of the partics to the conflict 10 allow the ICRC access
to the victims of the conflict; on the other hand, that willingness depends on the consisiency
of the ICRC in complying with the principles of impantiality and ncutrality and the principle
of confidentiality. The ratification of the Geneva Conventions by 191 States and the
recognition of a special role of the ICRC in the international relationships by the United
Nations General Assembly, including the historical practice and official opinion of the
Statcs on the principle of confidentiality by the ICRC led to the establishment of the rule
that the ICRC has a right under customary intemational law 10 non-disclosure of the
information on its work.

The Coun agrees with the foregoing conclusions. The Court also finds that the Red Cross
could not be able to gain confidence of the partics to the conflict if the ultimate control over
its information would be somewhere clse, other than in the hands of the ICRC. The Coun
believes that the violation of the principle of confidentiality of the ICRC information would
mean the end of the long lasting capability of the ICRC 1o be allowed access 10 the victims
of the armed conflict. The Court truly believes that the work of the Red Cross on the
proiection and assistance to the victims would be seriously jeopardised should the
information gathered by the ICRC under the principle of their confidentiality be used in the
criminal proceedings. If the inroduction of the ICRC's confidential information in the
Count proceedings were accepted, without prior consent of the ICRC, that would seriously . _
threaten the role of the Red Cross and its capability of performing its mapde —~deg -

international humanitarian law.

]
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The Court also notes that such a position has been included in the Rules of Procedure and
Cvidence of the International Criminal Tribunal, that is, more precisely, the Rule 73 of these
Rules foresees an absolute privilege of the ICRC 10 deny evidence.

The Count also took into advisement the Agreement on Headquarters signed between the
ICRC and the BiH Council of Ministers on 26 March 1998. This is an international bilaicral
agrecment regulating the legal status, priviteges and immunity of the [CRC in Bosnia and
Herzegovina, by which the ICRC's legal personality is recognised (Anticle 2), immunity
from legal proceedings (Article 3), the non-violability of the premises and archive (Anicle 4
and Anticle 5), and the immunity of all members of the delegation, both international and
local employees, from any legal procecdings, including their appearance as witnesses in
relation to the actions they underniook while performing their duties (Anticle 10(2) and (11)).

Finally, pursuant 1o Article 82 (c) of the Criminal Procedure Code of Bosnia and
Herzegovina, Mr. Sski¢ would violate his duty of keeping professional secrcts of the
organisation with which he worked.

Pursuant 10 the foregoing, the Court ex officio decided Lo refuse the motion suggesting that
Mr. Josip Saki¢ be examined as a witness,

3. Amendment to the Indictment.

On 23 July 2007, a siatus conference was held to discuss the Panel proposal on accepting as
proven additional established facts by ICTY. The Prosecutor orally requesied the Panel to
amend the indictment in order to “specify the indictment by small corrections, which will
not imply any legal change or any facts”. Asked by the Panel 10 specify what the concemed
intended amendments were, the Prosecutor answered illustrating those amendments with,
for instance, removing words like “certain”, the replacement of “visible” by “obvious” and
so on. The Pancl considered the intended and concerned amendments of the indictment as
being only of a cosmetic nature and, as emphasized by the Prosecutor herself, they would
not imply amending neither the facts nor the legal issues contained in the Indiciment.
Therelore, having in mind 1he obligation to ensure an efficient and efTective trial, pursuant
to Articles 13, 239, 261, 262 and 263 of the CPC of BiH, the Court made the oral
procedural decision (o refuse this motion as unfounded. Thus, all closing arguments being
completed and in accordance with Article 278 of the CPC, the presiding judge declared the
main trial closed.

I1. Presented evidence
I. By the Prosccution

The Prosccution presented the following witnesses: Osman Bejli¢, Enver Bejii¢, Edin
Hasandi¢, Admir Topalovié, Refik Hodzié, Junuz Ahbabovi¢, Dzemo Ramié, Aisa Agié,
Halid Ludija, Adem Lusija, Ibrahim Lisovac, Meho Hodzi¢, Salih Skopljak, Avdulah
Popara, Benjamin Karda$, Galib Kustura, Almedin Musanovié, Nagid Beganovié, Ned2ib
Fazlibagi¢, Ivica Sunji¢, Hajrudin Bcjti¢, Kasim Fazlibasi¢, Fazil Fazlibagj N

-~
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The Prosccutor also presented, as rebutting cvidence, the following witnesses: Nermin
Poturkovi¢ and Sarié.

Furthermore, the Court inspected the following material evidence submitted by the
Prosecutor’s Office of BiH: Exhibits T-1-Record on Examination of Witness Osman Bejti¢
of 10 May 2006; T-2-Record on Examination of Witness Bejti¢ Enver of 5 June 2006; T-3-
Record on Examination of Witness Edin Hasandi¢ of 12 September 2006; T-4-Record on
Examination of Wilness Admir Topalovi¢ of 26 Sepiember 2006; T-5-Record on
Examination of Witness Refik Hod2ié of 5 June 2006; T-6-Record on Examination of
Witness Junuz Ahbabovi¢ of 21 September 2006; T-7-Record on Examination of Witness
Demo Ramié of |3 Seplember 2006; T-8-Record on Examination of Witness Aisa Agi¢ of
13 Sepiember 2006; T-9-Record on Examination of Witness Malid Lusija of 17 August
2006; T-10-Record on Examination of Wilness Adem Lusija of 18 September 2006; T-11-
Record on Examination of Witness Ibrahim Lisovac of 23 JSanuary 2006, T-12-Medical
findings for Meho Hod2i¢ of 19 October 1993; T-13-Record on Examination of Witness
Mcho Hodzi¢ of 9 August 2006; T-14-International Red Cross Centificate proving Salih
Skopljak's detention in Kredevo of 20 October 2004; T-15-Centificate recognizing Salih
Skopljak's status of Bosnia and Herzegovina camp detainee of 1 November 2004, T-16-
Record on Examination of Witness Salih Skopljak of 17 August 2006; T-17-Centificate of
the Statc Commission for Exchange of Prisoners of War proving that Avdo Popara was
registered as a deainee in a camp in Kredevo, of 21 April 1995; T-18- Cenificaic of the
State Commission for Exchange of Prisoners of War proving that Avdo Popara was
detained as a civilian detainee in the HVO camp in Kresevo of 27 April 1994; T-19-
Intemational Red Cross Cenificate proving that Avdo Popara was detained in Kredevo of 27
May 1994, T-20- Certificate recognizing Avdo Popara's status of Bosnia and Herzegovina
camp detainee of 8 October 1998; T-21- Record on Examination of Witness Avdulah
Popara of 7 March 2006; T-22- Record on Examination of Witness Benjamin Kardad of 16
August 2006; T-23- Record on Examination of Wilness Galib Kusiura of 19 September
2006, T-24-Record on Examination of Witness Almedin Mulanovié of 18 August 2006; 1-
24- Record on Examination of Witness Almedin Mudanovi¢ in the case Vlatko Buzuk of 2}
November 2000 (photocopy and original); T-25-Record on Examination ol Witness Naéid
Beganovi¢ of 17 August 2006; T-26-Record on Examination of Witness NedZib Fazilbadi¢
of 18 September 2006; T-27-Centificate of the seizure of hall of S March 1994, 7-28-Record
on Examination of Wiiness ivica Sunjié of 7 August 2006; T-29-Record on Examination of
Witness Bejti¢ Hajrudin of 18 May 2006; T-30-Record on Examination of Witncss Kasim
Fazilbadié of 4 Ociober 2006; T-31-Record on Examination of Witness Fazil Fazilbasi¢ of 6
March 2006; T-31a-Record on Examination of Witness Fazil Fazilbasdi¢ in the case against
Viatko Buzuk of 21 November 2000 (original and photocopy); T-32-Record on
Examination of Wiiness Ljuban Cigelj of 30 May 2006; T-33-Cenificate of membership of
Kredo Lugié in the armmed forces {the HVO (Croat Defence Council)-R BiH) of 22
November 2004; T-34-Personal file of Kredo Lutié; T-35-List of soldiers of 8 October
1993; T-36-Military Police Report of 12 February 1994 T-37-Official Note of 21
December 1993; T-38-Command of 9 December 1993, T-39- Krelevo Military Police
Document of 21 October 1993; T-40-Military Police Report of 19 August 1993; T-41-
Report on the work of Military Police of 18 August 1993; T-42-Command to transfer to >
house isolation of 15 August 1993; T-43-Command to put Enver Meredan in house arrest-of’.
15 August 1993; T-44-Request for apprchension of 18 July 1993, T-45-Mili
Patrol Report 16 July 1993; T-46-Military Police Report of 16 July 1993; T
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the release of Husein Hrki¢ of 4 July 1993; T-48-Order for apprehension issued to the
Military Police of 4 July 1993; T-49-Command of 30 June 1993; T-50-Work Order of 15
June 1993; T-51-Military Police Repont of 8 June 1993; T-52-Mititary Police Report for 4
May 1993; T-53-Daily Report on the work of the KreSevo Military Police of 4 June 1993:
T-54-Daily Report on the work of the Military Police of 2 June 1993; T-55-Daily Repont 10
the 111 Company Command- IV Battalion of the Military Police with the seat in Kiseljak of
27 May 1993; T-56-Centificate of the Handover of Weapons of 26 May 1993; T-57-Military
Police Daily Report of 25 May 1993; T-58-Report to the Command of the {1l Company of
the 1V Bautalion- Kresevo Mililary Police of 19 May 1993; T-59-HVO Command of 6 May
1993; T-60-Military Police Repon of 4 May 1993; T-61-Military Police Report of 26 April
1993; T-62-Mititary Police Order of 31 March 1993, T-63-HVO Report on the members of
the MOS (Muslim Armed Forces) of 2 July 1993; T-64-Kredevo Military Police List of 18
December 1993; T-65-KreSevo Military Police List of 30 Dccember 1993; T-66-Military
Police List of 12 January 1994; T-67-Kredevo Military Police List of 15 February 1994; T-
68-Command by Kredo Luti¢ of 18 October 1993; T-69-Daily Report on the work of the
Military Police of 3 May 1993; T-70-Military Police Daily Report of 1 june 1993; T-71-
Military Policc Work Order of 30 May 1993; T-72-Daily Report on the work of the Military
Police of 31 May 1993; T-73-Military Police Report of 10 January 1993; T-74-Krefevo
Miliary Police Report of 5 July 1993; T-75-Kre$evo Military Police Daily Repon of 26
May 1993; T-76-Centificate of the Association of Camp Detainees for Emina Skopljak of 14
Oclober 2004; T-77- Cenificate of the Association of Camp Detainecs for Dzanan Skoptjak
of 14 April 2007; T-78-Cenificate of the Association of Camp Detainees for Aida Skoptjak
of 14 October 2004; T-79-Request for disqualification of 5 July 1993; T-80-List of the
Military Police KreSevo of 18 March 1993; T-81-Criminal Record Excerpt re. Kre$o Lugié
of 31 May 2006; T-82-Military Police Daily Report of 26 January 1993, T-83- Binh
Cenificate for Kredo Lugi¢; T-84-Act-Command of 22 June 1992 and T-85-Sarajevo MUP
OfTicial Note of 8 November 2000.

2. By the Defense

The Defense presented the following wilnesses: Ivo Kuli§, Zarko Pavlovi¢, Frano Markovi¢,
Pavo Vukoje, Ivica Nui¢, Josip Saki¢, Ivo Lastro, Anto Mari¢, Mato Tadi¢, Vinko Kvesi¢,
Zeljko Gracié, Celan Tomo, Orhan Vila, Mile Jukié, Mladen Tolo, Marinko Mari¢, Ivica
Mari¢, Denis Tadi¢, Simo Ivankovi¢, Ahmed Beganovié, Sefik Karda, Andrija Militevié,
Vlado Komsi¢, Marjan Misanovié, Ivica Karatovi¢ and Zcljko Drljo.

The Count also examined Doctor Franko Zenetié as an expert wilness, as well as the
Accused himsclf, testifying as a witness at the main trial.

The Court also inspected the following material evidence adduced by the Defence: Exhibits
O-1-Conclusion of the Presidency of the Krefevo Municipality Crisis Staff of 4 August
1992; O-2-Conclusions of the session of the Croat and Muslim Pecople of 21 Apnii 1993;. O-

3- Receipt on temporarily seized objects of 21 April 1993; 0-4-Official Note — Krefevo
Police Station of 22 May 1993; O-5-Assessment and decision as proposed by the Command

of the 3 Corps of 17 July 1993; O-6- Action taken regarding the violation of the agreement

by the HVO 3™ Corps Command of 22 April 1993; O-7-Order by the Command of the 3"
Corps of 21 May 1993; O-8- Regular combat report of the Command 3 of 2 June 199370-9: ~.
Order by the StafT of the Supreme Command of the Armed Forces of the Republi <
14 June 1993; O-10-Order to have securily measures intensified, of 14 M

A
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Special repont on the situation in the Central Bosnia Operative Zone, of 17 Junc 1993; O-12-
Information of the Franciscan Monastery Kreevo of 21 June 1993, addressed to the
Archbishopric Ordinaniate; O-13- Assessment of operations by the aggression forces made
by the 6" Corps Command of the Army of BiH dated 2 August 1993; O-14- Order to march
of 2 September 1993; O-15- Excerpt from the book A Cunning Sirategy, O-16- Report by
the Staff of the Supreme Command of the armed forces ~ Forward Command Post, of 25
June 1993; O-17- Photographs of the village of Pirin; O-18-List of defenders killed in
Kredevo, of 15 May 2007; O-19- List of members of the Ili Battalion of the HVO -
Kresevo; 0-20- List of members of the construction platoon of 12 August 1993; O-21-
Cenificate of the seizure of the Sunja hall (MTS) of 5 March 1994; O-22-Command of the
HVO Brigade Ban Jelacié Josip of 9 March 1993; 0-23-Centificate of the Hunting Club
Teirijeb — KreSevo, of 21 May 2007; 0-24-Criminal record excerpt re. Nedzib Fazlibadi¢ of
3 July 2007 (photocopy); O-25-Criminal record excerpt re. Fazil Fazlibasi¢ (photocopy and
original)'; 0-26-Verdict of the Cantonal Court in Novi Travnik against Mato Derek of 21
June 2005; 0-27-Verdict of the Cantonal Court in Novi Travnik against Mato Mileti¢ of 29
March 2005; O-28-Agreement of 20 April 1993; 0-29- Criminal chasges against Beganovié
Nagid of 23 April 2007; O-30- Witncss cxamination schedule of 30 May 2007 (Defence
document); O-31- Attachment lo the agreement of the parties to end conflicts in BiH; O-32-
Officia} Note-Police Administration Kiseljak, of 18 Apnl 1996; 0-33,-0-33a, O-33b,
Receipt on temporarily seized objects of 21 April 1993; 0-34- Official Note - Police
Administration Kiscljak, of 20 June 1995; O-35- Official Note - Police Administration
Kiseljak, of 17 April 1996; O-36-Death Cenificate for Marko Misanovi¢ of 9 February
1994: 0-37- Death cenificate for Kata Vukoja Petrudié of 11 Sepiember 1993, 0-38-
Discharge letier for lvica Baredi¢ of 20 May 1994; O-19- Hospital sclease form for Anto
Gasi¢, 0-40- Hospital release form for Rozalija Gasi¢; 0-41- Sketch of the site KU/34/95 of
16 June 1995; 0-42- Dezevica Parish War Repon; 0-43-DVD-maps; 0-44 through 33
Photographs of the killed; O-54- Report on the MOS (Muslim Armed Forces) anack on the
HVO patrol at the Blinje checkpoint of 20 June 1993; O-55-Repon on the MOS attack on
the HVO patrol in Sirijesée, of 20 June 1993; O-56-Report on the MOS attack on the HVO
patrol in Me3écma, of 20 June 1993: 0-57-Cenificate of membership of Denis Tadi¢ in the
armed forces (HVO-A RBiH) of 22 November 2004; 0-58-Information from the Criminal
Opcrational Records of the Police Administration Kiseljak and Travnik re. Ned2ib
Fazlibadi¢ and Faxil Fazlibadi¢ of 19 July 2007 and O-59- Medical Card for Meho Hod2i¢.

111. Closing arguments

Upon the completion of the evidentiary proceedings, the Prosecutor and the Defense
Auomeys presented their closing arguments.

1. The Prosecution
On 13 September 2007, the Prosecutor presented her closing arguments.
The Prosecutor first concluded that the existence of the essential elements of the criminal

offence of Crimes against Humanity under article 172 of the BiH CC, referring.t0-the
widespread or systematic atack directed against the civilian population, the e of

! Exhibits No. O-24 and 25 constitute one document (criminal records for both perso
of paper),
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the perpetralor of the existence of such an attack and the acts of the perpetrator related 10 the
altack, have been proven beyond any rcasonable doubit.

The Prosecutor stated that the Defence based its case on the statement that the apprehension
and imprisonment of Bosniaks were justified under the regime of inlemment. The notion of
intemment and the conditions for intemment are clearly provided in Intemational
Humanitarian Law and also in the ICTY jurisprudence. The Prosecutor siates that the arresis
and imprisoning of Muslim-Bosniak population of the municipality Kredevo were not made
for the purpose of internment but rather this was a widespread and sysiematic aitack against
the civilian population of Muslim-Bosniak cthnicity and their imprisonment in the camps
designed for physical torture and the humiliating tseaiment.

The Prosecutor then moved 1o the defence argument that the persons of Croat ethnicity were
imprisoned in Sunje too, and specified that “The witnesses confirmed that it was true that
some persons of Croat ethnicity were imprisoned in Sunje 100, but their number was rather
small. They also addcd that thosc persons woutd only stay overnight and they were released
immediately the following moming.

Many defence witnesses also confirmned that the accused was the Military Police
commander, the Military Policc was locaied in the Elckirodistribucija building, the Military
Police used 10 secure the Sunje and the Military Police used to escort detainces to forced
labour.

The accused KreSo Lutié was cxamined in the capacily of a witness. The Prosecutor
considers that his testimony is in his defence and he is not under obligalim 1o speak the
truth. The position of the Constitutional Court of BiH is along those lines®.

Having noted that the Defence also focused on proving the claims as 1o who started the war
in Kredevo, the Prosccutor stated that “ihe Prosecutor’s Office of BiH will not analysc those
claims by the defence, since we believe that the subject of these criminal proceedings is not
who started the war, but who committed the widespread and systematic artack against the
civilian population, and who committed crimes in the course of that attack. We also believe
that committing crimes by onc of the waming parties does not justify the committing of
crimes by the other warring party”.

Finally, the Prosecutor stated that, bearing in mind the aforesaid, the Defence of the accused
Kredo Luti¢ is ungrounded and calculated to avoid or diminish his criminal responsibility,
and as such should be fully rcjected by the Court. Indeed, the Prosccutor added that his
stralegy is supported primarily by both prosecution and defence witness testimonies, but
also by numcrous maltcrial evidence in the case file. “The defence did not offer one single
fim evidence that would corroborate any of its claims that would be of importance for this
criminal case”,

The Prosccutor referred to the jurisprudence of the Count of BiH in respect 10 Lhe
application of substantive law, emphasizing that it was cntirely correct, as was confirmed by

e

-

? See Decision of the Constitutional Count of BiH of 20® September 2006, in the case Se
Swvad Duderija, no. AP 263208, para. 25; published in the Official Gazeite of BiH no. 9/
2007.
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the Decision of the Constitutional Count of Bosnia-Herzegovina in the case of the applicant
Abdutadhim Maktouf, and concluded that all the dilemmas in that respect arc clarified and
the 2003 Criminal Code of Bosnia-Herzegovina should be applied in this criminal case.

The Prosecutor stated that, when deciding on the duration of the sentence, consideration
should be given to the age of the victims and to the command position the accused held at
the time of perpetration of the criminal offence.

Finally, the Prosecutor asked the accuscd Kredo Luli¢ be considered guilty of the

committed criminal offence, but did not propose the length of the punishment that should be
imposed on the accused.

2. The Defence

On 14 Sepiember 2007, the Defence also prescnted its closing arguments and pointed out
that Kreo Ludié has been accused of the criminal offence of Crimes against Humanity
referred (o in Article 172(1) of the CC BiH in conjunction with Article 180(1) and Anrticle
29 of the CC BiH, while he has been accused of committing the offence in the period of
time from April 10 September 1993, meaning under the law which was enacted ten years
afler the offence was committed and which, morcover, is more severe 10 him. Therefore,
only the criminal codc in force at the time the offence was committed and thai is the most
lenient 10 the Accused should be applied 1o Kreso Luéié.

The Defence then contested the clarity and the formulation of the Indictment, also arguing
that it docs not contain all necessary elements which the indictment must contain.

The Defence claimed that Kredo Lu2i¢ has been charged with the perpetration of the same
actions of which another person was accused and convicted by a final verdict, arguing that
the Accused cannot pay the price for the lack of coordination between the Prosecutor’s
OMice of BiH and the Cantonal Prosccutor's Office in Novi Travnik, which violates the non
bis in idem principle.

The Defence contested the allegation that all the individuals of Muslim ethnicity, who were
mentioned in the Indicimem as being apprehended, imprisoned and tortured, were civilians.

The Defence then claimed that the Prosecutor did not present any evidence relating 10 the
charge that the Accused ordered something to someonc. The Defence further stated that the
Prosecutor did not prove that the Accused issued orders, which is 10 say it did not do i
using a single piece of written evidence. No witness was heard or confirmed in any way the
allegations in the Indiciment that the Accused ordered imprisonment or torure. The
Defence also claimed that, during the evidentiary proceedings, it was established both by
the defence evidence and the evidence of the Prosecutor that the accused Kre$o Luti¢ had
been at the lowest leve! in the chain of command, namely he was the commander of 2
platoon, a group of about twenty persons. Therefore, the accused KreSo Luéi¢ cannol be
weated as a person who had an imporiant role in the planning or carrying out any
widespread or systematic attack. According 10 the evidence presenied, says the Defence;
Kreso Ludi¢ was detached from the chain of command of the HVO Military Police in _the

) Pecision of 30® March 2007 on Admissibility and Merits no AP1785/06, published int
BiH no. §7/07 of 30™ July 2007.
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Central Bosnia and dircctly linked 1o the HVO Kredevo command. Hence, KreSo Lutié was
not authorized 1o give any orders on imprisonment.

According to the Defence, in addition 1o the Indictment failing to provide cvidence (o
corroborate that the Accused ordered imprisonment and 1orture and had played any role
within the alleged widespread and sysiematic autack directed against the Bosniak
population, the Indictmeni also failed 1o prove in any way that the accused Kredo Ludi¢ had
known about such an attack.

The Defence also pointed out that it was obvious that many of the Prosecution witnesses
had been coached, but not quite successfully, because they contradicied themselves, the
malenal cvidence and the testimonies of the other witnesses.

The Defence then claimed that the Army of BiH unexpecledly atiacked the teritory of the
Kresevo municipality on 17 June 1993. The Defence siates that “in the iotal war chaos
ctaused by the aitack of the Army of BiH, the military and the civil command opted for
defence, which encompassed the measure applied 10 a part of the Muslim-Bosniak
population. Those measures were justified for military and security reasons”. Mentioning
the measure of intermment, the Defence concluded that those actions were legitimate,
justified and in accordance with internationa! conventions.

The Defence accepted that the Accused did panicipate in the apprehension of cenain
persons, but those avoiding or breaching their military duty. Besides, he panticipated in the
disarmament and apprehension of those persons of Muslim ethnicity who did not hand over
their weapons or who were suspected of being in possession of communication means.
These were lawful measures, not only referring 10 Muslims, but also o Croats. There is no
doubt thal force was applied during the questionings, but Mato Derek has been convicied of
that, while Kredo Luti¢ has nothing to do with that, except that his policemen were obliged
to act upon the order for apprehension. The Defence further does not deny that a certain
number of interned persons were 1aken 10 work on fortification of defence in Kredcvo, and
the military policemen participated in their taking and bringing back. However, that was not
forced labour, nor did Kre$o Lutié order or decide on that.

The Defence proposed that the accused Kredo Luti¢ be acquitied of the charges because of
the “lack of evidence™”, cmphasizing that the Accused voluntanly tumed himself in order 1o
prove his innocence.

The accused Kredo Lugié, afier the closing arguments of his Defence Counsel, staied he
entirely supported the closing arguments of the Defence Counsel.

IV. Factual Findings established by the Court
The Coun, within its discretion, evaluaied all the presented evidence and assessed as a

wholc some inconsisiencies or discrepancies. Alsa, the overall credibility of the witnesses
was assessed in a global and systematic manner. Within this approach, the Court also took

into account the difTerent recitals of the Prosecution and Defence witnesscs whi 55

the different perspectives of the partics. In fact, some witness’s testimonie
However, they arc consistent in respect to the actual and current time
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concemned criminal offense seen in a wide context. In fact, the said differences are not
decisive, as some variations in their stalements entirely represent expecied and normal
differences in observations of persons of differem perspectives coming out of an individual
and group ability 10 perceive, memorize and retrieve information. This is particularly so
because all of them survived very stressful and iraumatic events, during which they could
not observe preciscly all the relevant and consistent details, nor could such a precision be
reasonably expected from the witnesses.

By assessing all the presented items of evidence individually and in their correlation, the
Count has established beyond reasonable doubt that in the incriminated period the accused
Kredo Luti¢ comminted some criminal offences he is charged with.

Kreso Ludié is accused because, within a widespread and systematic attack by the army and
Military Police of the Croat Defeace Council (HVO) directed against the civilian Bosniak
population, namely in the territory of the Kresevo Municipality, knowing about the anack
and in his capacity of the Kredevo HVO Military Police Commander, “hc ordered and
commilted imprisonment contrary 1o the rules of intcrmational law and he ordered and
commitied the torture of the Bosniak civilian population and aided others in their inhuman
acts by taking the detained persons 1o forced labor and their imprisonment in poor
conditions”, as described in Counts | through 4 of the Indiciment.

1. Evidence on Count 1 {the unlawful dcprivation of liberty, imprisonment in poor
conditions and forced labor)

Count | charges Kredo Lulic because,

“in June and July 1993 in Kresevo and the villages of Rakova Noga, Crniti, Bjelovicl, Bukve, Ramici, Krelevo
Municipality, with members of the Kresevo Military Police who were his subordinates. he uniawfully deprived
of liberty and ordered Bosniak civilians from the above villages 1o be unlawfully deprived of liberty, and
ordered the Bosniak civilian population 10 be taken away and imprisoned in the camps in the "Ivo Lola
Ribar" Primary School in KreSevo and in the “Sunje” warchouse in Krelevo, where the prisoners did not
huve sufficient food, water or the necessary medical assistance, they were also takan to perform forced labor
on a daily basis, where they performed hard Iabor, as was the case with Aisa Agi¢ and a number of women
and children from the villoge of Bukve: Golib Kusiura, Omer Romid, Halid Rami¢ and other vitlagers of
Romiéi, as well as civilion Bosniak population expelled from Jajce and Rogatica io that villoge: Nasid
Beganovié, Ibrahim Beganovié, Asim Beganovié, Hulid Lusijo, Adem Lusija and other villagers of the villuge
of Rakova Noga: Diemo Ramié, Refik Hodbié, Enver Bejiic. Osman Bejti¢ and other villagers of the villages of
Crniéi and Bjeloviti: and Junuz Ahbobovit and Edin Hasandit from Kredevo®.

1.1. Evidence on unlawful deprivation of liberty
All the Prosecution’s witnesses testified that they were apprehended as civilians.

Aisa Agié said that, on 24 June 1993, she was arrested in the village of Bukve together with
other women, directly by Kredo Luié and other men in military uniforms and carrying
weapons. She also said she did not know Kredo Luti¢ from before, but she is sure about his
ideatity, since one of thc women arrested with her told her this man arresting them_was
Kreso Luéié, Commander of the HVO Military Police of the Kresevo Municj ;
Agi¢ added that no one ever told 10 any of them why they were arrested an
volunteer 1o follow them. Aida Agié was brought to the Kredevo school
interrogated by Josip Topi¢ and stayed there until August 1993, when she

.
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Galib Kustura said that he was a refugee when around October 1992 or 1993, he was
arrcsied by Military Police officers in multicolored uniform, in the house of Omer Rami¢,
around five km away from Krefevo, where he was accommodated. He said that he had been
picking up humanitarian aid and had staycd therc for 5 or 6 months, until he was arrested
there, when the attack against the village started. He testified that he believes it happened in
Oclober 1992 but it could be 1993. He also said that all the inhabitants were arresied. He
was in hiding for 3 days, but a member of the Military Police found him as he was “about to
surrender anyway because (he) didn’t know where 1o go”. He was first brought to the civil
police station, where he had to give a slatement 10 two men, which he signed. Thus one said
“take him 10 the Miliary Police now”. Galib Kusiura emphasized he knew Kredo Ludié
from before, since he saw him a few months before his arrest while hunting,

Witness Halid Lusija said that, on 23 June 1993, he was arrested with his cousin, in front of
their house, by Kreso Lugi¢, Maio Miletié and a third younger man. Some few months
before he had to retumn his HVO uniform and weapon like other Muslims. The rest of his
family was arrested later on. He also said that Mato Mileti¢ was in civilian clothes.

Nasid Beganovi¢ said that, on 20 Junc 1993, he was arrested by the military policemen
Kreso Lutié, Denis Tadi¢ and another onc catled Mladen. The witness also said that Kredo
Lu¢i¢, whom he knew from before, brought him to the Kredevo school, where he had been
immediately separated from his wife.

Adem Lusija also siated that, on 23 June 1993, he was arrested with his brother and cousin
close 10 his house by Kreso Lu¢i¢ and Mato Mileti¢, afler he had to leave the police reserve.
The witness siated that later on, he had been a member of the 1emitorial defence as the
leader of a shifi at the froniline against the Serbs until April 1993. He also said that he had
no weapon since HVO conducted disarmament of all the village of Rakova Noga, where he
lived in May-Junc 1993, before his arrest. He added that KreSo Lugi¢, who he was used to
work with before the war, was in uniform, like the soldiers around his house, while Maio
Mileti¢ was in civilian clothes.

It cnsues (rom the testimony of Wilness Dzemo Ramié that he was born in 1976 and thus
was a minor when, on 29 June 1993, he was arrested with his family and other minors by
Mato Milcli¢ and others in camouflage uniforms. He stated they were looking for arms in
houses and they arrcsied all the men they found, meaning six of them, including his father.

Refik Hod2i¢ stated that, on 19 junc 1993, he was arrested in front of his house by Maio
Mileti¢ and another man, both in camouflage uniform. During 11 ycars he had been a
member of the reserve police in Kredevo Municipality and had been disarmed and dismissed
in May 1993, “since they didn’t want 10 work with Bosniaks any morc”. Refik Hodz#i¢
added he had to go with them, with his father and two others, “while elderly, children and
other civilians were put on buses to the Kredevo school”,

Enver Bejli¢ stated he was arrested on 19 Junc 1993 in his house in Bjelavi¢i by members:of
the Kresevo Military Police. He was a member of the inactive territorial defe Ty \
and without any uniform. He said that Mato Mileli¢ with othcr membersdl N
Police wearing an HVQ insignia arrested him with his all family and neig
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Osman Bejti¢ stated he was arrested in his house around 15- 19 June 1993 by Mato Mileti¢
and five unknown armed soldiers. He added thal they were collecting all the men they
found. They took him to the school, saying he would come back but should first come t0
give a statement. However, twenly days later, they also arrested his wife and daughier.

Junuz Ahbabovié¢ stated that he was employed in a privately owned bakery that had to sell
bread exclusively to HVO. He said that he was arresied with Edin Hasandi¢ in this bakery
by Kreso Luié and two armed police officers in camouflage uniforms. Edin Hasandi¢
confirmed that, on 25 or 26 June 1996, he was arresied together with Junuz Ahbabovi¢, in
the bakery they were working in, by Kredo Luti¢ and two Military Police officers, armed
and in uniform with a white bell. Kreso Luti¢ said to Admir Topalovi¢ that he was
supposcd 1o arrest Edin Hasandi¢ and Junuz Ahbabovi¢. Then, they were both brought 1o
the police administration by Kredo Lutic. Witness Admir Topalovié, in all essential paris of
his testimony, also confirmed the statements of the two aforementioned witnesses and said
that he was the owner of the bakery when, on 20 June 1993, his two workers Junuz
Ahbabovi¢ and Edin Hasandi¢ were apprehended by Kredo Lutié. Admir Topalovi¢ said
that he knew Kredo Lugi¢ and thus asked him why he was taking his two cmployeces away,
while Kre$o Lugié replicd he was supposed 10 do so and took them both away. -

Many wilnesses presented by the Defence testified that apprehending civilians was not the
responsibility of the Military Police but the civil police. In thal regard, Celan Tomo stated
that “those people in the hall were all civilians, “but only able bodied Bosniak men” who
were apprchended after the conflict started on 17 June 1993, not in uniforms and withoul
any weapon. Celan Tomo stated that the main task was to bring in the HVO soldiers who
failed 10 appear on or who cscaped from the frontline. Also Orhan Vila confirmed that those
people in Sunje were mainly civilians. Ivo Kuli$ staied that the apprehension of civilians
was the task of the civil police, and that the Military Police were on the froniline, and the
witncss stated that he used the Military Police 10 apprehend the Croats refusing to go to the
frontline. Frano Markovi¢ testified: “I did interrogate some persons as the Head of SIS”,
and that the civil police also interrogated civilians, but not the Military Police, which deah
with conscnpts.

Miaden Tolo testificd that their task consisted in bringing back to the frontline the military
conscripts who had run away. This witness stated that he had never apprehended anyone
clse than HVO soldiers. The wiiness added that he had also heard stories saying that
Bosniaks called the Kredevo police themselves to protect them, and that “SIS was
apprehending civilians”. Also Marinko Man¢ said that Military Police did not apprehend
civilians. This witness stated that he had never issued any order for their apprehension; that
was the task of the ¢ivil police. lvica Tomi¢ stated that he had not taken pan in any
apprehension of civil Bosniaks, but he had spprehended some Croatian soldiers because
they had abandoned their post.

3cfik Kardas stated that he was amested in the village of Rakova Noga sometimes around
17- 20 Junc 1993, by his ncighbor Janko Drljo and a few soldiers from the civil police._
Viado Komdi¢ said that the difference between the military and the civil police ' i
their respective lasks: the Military Police was in charge of the military and {
of the civilians: the Military Police apprehended drunk soldiers or those who
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The accused KreSo Luti¢ himself testified thai as the Military Police Commander, he got
orders to apprehend the Croat soldiers who had escaped from the frontline or caused any
incident. The Accused stated that he had never auended any of the meetings on the
apprehension of the able-bodied Muslim men in KreSevo, but he heard that written or oral
orders were issued (o put those men from the neighbouring villages in the isolation centres
in schools. He added that he had not taken part in that and had nol issued any such order, as
it was not his duty and thus he would not have any authority to do so. The Accused stated
that “he had never participated in apprehension and that he had neither apprehended Aida
Agi¢ (...), nor Galib Kustura, nor Omer Rami¢, nor Halid Rami¢, nor Edin Hasandié¢ nor
anyone from Ramiéi or Rakova Noga.

Al the same lime, several Defence witnesses, including the Accused himself, admitted that
upon SIS orders or those from the headquarters, the Military Police would apprehend
civilian able-bodied Bosniaks.

Furthermore, many Defence witnesses testified that what was performed in Kregevo was not
an unlawful deprivation of liberty, but isolation aiming to protect those people from
revenge, as the fact that many Bosniak civilians volunteered shows. Indeed, several Defence
wilnesses staled that many Bosniak civilians were not apprehended but volunteered 1o come
to be protected.

Vlado Kom$i¢ stated that he did not know about the apprehension of Bosniaks, but he knew
that some had reported themselves from villages around the town. He also stated that some
of those in Sunje volunteered 10 come. He added that thosc places werc intended 10
accommodate the refugees. According to this witness, half the population that was there
came from many hamlets and villages ncar the frontline. The witnesses concluded that those
people thus needed proteciion and so they went o Sunje or the Kredevo school. The
witness also stated that they had exchanged thosc who wanted, and that they would not have
kept those who did not want that. According to this witness, all those kept in Sunje wanted
to slay in Kresevo. This was a collective center, nol a prison.

The accused Kredo Lutié also staied he was aware that some persons who were in the Sunje
hall were volunteers.

Sefik Kardad further stated that, when arrested, they told him to come with them (0 the
collective cenler since il could be dangerous to stay there, so he accepled without any
resisiance He further explained that that was not detention but protection. Many came
voluniarily to be protecied because they were afraid of some incidents.

Denis Tadi¢ said that many Bosniaks in Sunje wanted to stay therc. They semi-volunieered
to come 1o Sunje because the municipality was under attack and they were afraid 10 live in
their houses.

Finally, the Defence witnesses Mladen Tolo, Denis Tadi¢, Ante Mari¢ and the Accused
himself stated that they were all fulltime on the frontline eight to nine days, sla e o
the day KreScvo got attacked, meaning for a period from 17 June until 25 -
Indced, this period includes the alleged day of apprchension of se
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witnesses claiming under Count 1 of the Indictment that Kreso Lugié¢ apprehended them:
Aita Agit, Halid Lusije, Adem Lusija, Edin Hasandi¢ and also Junuz Ahbabovit.

in that regard, witness Mladen Tolo stated that the day Kredevo gol anacked by the Army of
Bif!, his assignment consisted in trying to relumn his people back 1o Tomiéi and then he
went 1o the froniline for eight or ninc days. According to the witness, Denis Tadi¢, a
Military Police officer, was with him and got wounded on 20 June in the neck. Denis Tadi¢
statcd that, while on the frontline with Kreso Luti¢ and Miaden Tolo, he was wounded in
the neck by a bullet on 26 June 1993. The Accused himself stated that within the ten to
fifieen days following the attack on Kreevo, 16 military policemen were on the frontline,
Also Marinko Mari¢ stated that that was an overall attack, 101al chaos, so half of the military
policemen had 10 go to the froniline. The witness added that he was one of those, with
Mladen Tolo and Denis Tadi¢, and that they stayed there for eight full days without any
break. This witness confirmed that Denis Tadi¢ got wounded.

1.2. Evidence on imprisonment in poor conditions in Sunje:
The Prosecution witnesses testified that the detention conditions in Sunje were very poor.

Enver Bejti¢ stated that “ihe living conditions were horrible.” Refik HodZié¢ qualified the
living conditions as “truly temrible”. He stated that there was no water supply in the hangar.

Several Prosecution witnesses complained about the lack ol space and slecping facilities in
the Sunje hangar. Witnesses Enver Bejti¢, Edin Hasandi¢, D2emo Ramié, Junuz Ahbabovié,
Halid Lusija, Adem Lusija, fbrahim Lisovac, Avdulah Popara, Benjamin Karda$, Galib
Kustura, Kasim Faz!ibadié¢ and Fazil Fazlibasi¢ stated that there were at least 200 detainces
in the Sunje hangar and complained about the lack of space available, in particular to lie
down, because of this overcrowding. In that regerd, Edin Hasandié said they were 100 many
1o sleep on lheir back, and Enver Bejii¢ specificd they slept on plywood. Salih Skopljak
stated that they were between 100 and 200, “the hangar was complctely full, We were
sleeping next to each other”. Salih Skopljak said that around 60 of the men in the hangar
were not able-bodied, since he observed many men with chronic discases, whilc also very
young minors were imprisoned there 100. lbrahim Lisovac also mentioned that all men, even
minors and clderly, were imprisoncd in the $unjc hangar. Avdulah Popara specified that the
size of the hangar was around 16 by 32 meters, without any window and with only one large
door. At the highest point, they counted themselves in the evening and they were 207
detainees in it, wilness Salih Skopljak said.

Several witnesses also described the inadequacy of the toilet facilities available 1o the
detainees. Enver Bejti¢ stated that the detainees used (wo barrels 1o relieve themsclves,
because the two available toilets in the hangar were locked. Avdulah Popara said the toilets
were available one hour per day, while Refik Hod2ié stated there were no toilet facilities in
the Sunje hangar.

The lack of facilities for personal hygiene was also part of several testimonies. Wilnesses
testificd that there were no washing facilities and thal the dewinces were thus, as a peperal
rule, not able 10 wash themselves or their clothes, or 1o change. But some delag
they could, on an exceptional basis, go home (0 take a bath.
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Osman Bejti¢ said there were no visits from the families allowed, since wives and daughiers
were also imprisoned but in the KreSevo school. Junuz Ahbabovié, who was minor while
detained, said he could occasionally go 10 see his parents.

Inadequate food supply was also a recurrent matter for many witnesses. Osman Bejtié
testified that they hardly got food. Edin Hesandi¢ said that “in the hangar, food was very
poor”. Refik Hodzic stated that they hardly got food. Defence witness Mladen Tolo stated
that “when digging, Bosniaks would get the same food as Croats without any difference at
all”. Some detainees were occasionally allowed 10 receive food from outside.

Regarding medical care, many witnesses said that exeept the assistance of Doclor Skopljak,
who was a detainee himself and had no medical conditions, there was no access to medical
care. Osman Bejli¢ stated: “Skopljak had no medical conditions”. Enver Bejti¢ testified that
he was beaten up in an office during 48 hours. He said that he did not reecive any medical
care at all. Edin Hasandi¢ stated: “Doctor Skopljak would dress the wounds of thosc beaten
up as much as he could”. Refik Hodzi¢ siated that even Doclior Skopljak could not really
help since he himself was a dctaince and also beaten up. Junuz Ahbabovié also said that
Doclor Skopljak would always check those seeking medical assistance like those returned
obviously beaten up, having been taken out of the hangar to Efekiropriveda, but being a
prisoner himsell, he had neither medical tools nor medicines. Doctor Salih Skopljak said
that, being a detainee among others, he would try 10 assist medically whom he could, but he
was often helpless and was also having his own tragedy. lbrahim Lisovac cxplained that
when he arrived injured at the Sunje hangar, Doclor Skopljak had s look but could not help
him since he had nothing to do so with.

Interrogations, including beatings causing injurics and even deaths, were mentioned by
many prosecution witness testimonies as well. Osman Bejiié testified that “some persons
were taken for beating”. Refik Hod2ié returned beaten up, completely blue, with a
swallowed head and closed eycs (...), Ibrahim Lisovac, Omar Had2i¢ and Jusul Rami¢ died

as a result of the beatings”. Refik HodzZi¢ also said that he was taken out and beaten up and
testificd about others having been beaten up and even murdered. He also mentioned
humiliation by being forced 10 kiss dogs. Salih Skopljak said that he saw several detainees
retuming 1o the hangar severely beaten up; he could remember that [brahim Lisovac, Avdo
Popara and Jusul' Rami¢ were the most injured ones. Benjamin Kardas also said that several
detainces got badly beaten up during the interrogation, especially Avdo Popara, also Mcho
Hod2i¢ and Beganovi¢, while Jusul Rami¢ died from his injuries; Enver Bejii¢ testified thal

he had been beaten up for 48 hours in an office because of someone’s lie. Enver Bejti¢ said

that afler this he did not receive any sort of medical care. D2emo Rami¢ stated that his
cousin Jusuf Rami¢ died from his injuries, having been taken owt of the hangar for two
hours and returned carried by two soldiers since he could not walk anymorc. Diemo Ramié
cmphasized that Jusuf Rami¢ always had problems with his legs and that those who beat
Jusuf Rami¢ knew him and beat him specifically on his legs. D¥emo Ramié said he buried
Jusuf Rami¢ in the local cemetery with three other prisoners. Dzemo Rami¢ added he saw
several prisoners coming back from Elekiropriveda obviously having been beaten._up.__
Dzemo Ramié finally added that “others have been beaten up in similar conditiogg-like -, -
Refik Hod2i¢ or Fazil from the Mratini¢i village, Avdo Popara...”. Wil .
Fazlibasi¢, Osman Bejti¢, Benjamin Kardas, Salih Skopljak and K
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confirmed that Jusuf Ramié was one of those who dicd as a result of the beatings. Witness
Benjamin Kardad stated that some detainees have been taken oul and beaten up, among
whom Avdulah Popara was very severely injured. NedZib Fazlibasi¢ confirmed that Kasim
Fazlibasi¢ had been beaien up several times.

The Defence witnesses emphasized that the Sunje hangar was not under the responsibitity of
the military but civil police, even though the Military Police secured Sunjc very shonly.
Witness Ivo Kuli staied he never went 10 Sunje, which was not under his responsibility but
under the civil police’s responsibility. Zarko Pavlovié said that he had nothing 10 do with
the civilians in the Kresevo school and in the Sunje hangar. Zarko Pavlovi¢ stated that he
did not know anything about their living conditions, as he had ncver been there, Accarding
10 this witness, those pcople were most probably supervised by the civilian police. All this
was the domain of the civil police authorities, while he was a military. Frano Markovi¢
stated that “the civil police secured Sunje.” lvica Nui¢ said that he thought tha the civilian
police had been securing the Sunje hangar. Celan Tomo stated that the Military Police had
10 dea! only with soldiers, but he as a Military Police officer also admitted: “afler eight days
on the frontline, 1 went 10 secure the Sunje hangar on several occasions. | was not alone; we
were always iwo”, The witness ¢xplained that their task consisted in securing the Bosniak
able-bodied men from their own men, but they were deprived of the liberty of movement.
The witness also slated that the majority of them came on their own will, while others had
been apprehended by the civil and Military Police, and thay, later, the civil police took over.
The witness added that he “didn’t enter that much”. Ivica Tomi¢ stated that, for a while, he
secured Sunje, and that the civil police was already there. According to the witness, the
civil police were in charge of Sunje first, and they 100k over from them later in July 1993
and thus, together, they secured the hangar. Later, only the civilian police were in charge,
because they, the Military Police, had to go 10 the frontline. The Accused also siated that the
Military Police secured the Sunje hangar at one point: "From 17 - 20 June 1993, only the
civil police was providing secunly o Sunje; the following 15 days, because of the panic, the
Military Police assisted them in guarding the hangar”. The Accused stated that they got the
order 10 protect Sunje during 15 days from SIS and the Third Battalion, while other military
policemen remained et checkpoinis or securing their facility. Apart (rom this lemporary
period of 15 days, the Military Police were not in charge of Sunje at all”.

Furthermore, as memioned before, several Defence witnesses contested the word
“detention”, arguing that the facility concerned is not detention but isolation, sheler,
collective center, since the purpose was their protection and sccurity. lvo Kuli$ stated:
“Sunje was not a camp but a collective center. The intention was to shelier them”. Frano
Markovié related his explanation o the speech he made to a female represcmative of the
Intemnational Committee of the Red Cross: “As she said she came to pay a visit 1o the
prisoners, | told her that they were people under isolation, not prisoners”. He further added
that the aim was “to protect the Bosniaks and 1o prevent any revenge against them afier 15-

20 people had been killed”. Ivica Nui¢ illustrated the fact that Sunje was not a detention
camp by stating that some of the Bosniaks from Sunje did not want to be exchanged,
especially the conscripts. 1vo Lastro stated that the hall was guarded in order 1o secure those
people. The idea that the civilian Bosniaks in the Sunje hangar were voluntcers and thus not .
in detention, was also stated by the wilnesses Celan Tomo. He said that the “majority of N
them came on their own” and “they were apprehended by the civil police fo -
security, while people got killed in the ongoing chaos”. Ivica Tomié stated:
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secunty 10 the detained”. He described that they were outside; their assignment consisted in
providing security of the facility for them. The wiiness lurther added that he “himself did
that during 30-40 days around August 1993”. Denis Tadi¢ stated that the able-bodied men in
Sunje were there for their own safety on a semi-voluntary base; that the Sunje hangar was a
collective center where Bosniaks just as Croats had some obligations. The accused Kredo
Luti¢ also stated that “the people living near the fronilines needed (o be protected”. Ahmed
Beganovié stated he voluntarily left his home, while his wife and children remained there,
because he needed protection. “Nobody threaiened me. | could have stayed in my house;
they just came to pick me up”. Also Scfik Kardad stated that he felt no pressure when he
was taken to be brought 10 the “collective center” and explained that it could have been
dangerous 1o stay, so he went there without any resistance. gcﬁk Karda3 and Vlado Kom3ié
testified also in that regard.

Finally, all the Defence witncsses emphasized that the “detention conditions” in Sunje were
as good as it was possible. Ivo Kuli§ stated that even if he never went there, he knew that
“they had enough food and water” and that they all received the same food anyway. The
wilncss added that the area was perhaps a bil narrow and that he did not know if they had
medical care. Frano Markovi¢ said that the conditions were provided to the extent possible,
and said that they had had pallets on the floor and blankets, and the ICRC Represeniative
had actually thanked him because of the way he ireated them. The wilness pointed out that
men were in Sunjc while women were in the school, and that, also, some Bosmaks remained
in their house because they did not have enough space for all of them. Pavo Vukoje slated:
“we were all under the same conditions”. The witness described that the first days, food was
imerrupted for all, soldiers and civilians; that later, the kitchen in Barit was established and
provided food to all except those living in their own houses. This kitchen prepared around
3000 meals per day, using local products and what they received from Caritas and the
ICRC, who were providing basic ingredicnts, Ivo Lastro remembered: [ saw around 80-100
men in Sunje. [ saw bins, plywood planks, pallets, blankets and mattresses (...) there were
toilets”. The witness added thai he knew that hangar becausc it was 100 meters from his
house, and that he knew the owner, everything was installed in the hangar and generators
were used for electricily. The witness describe that women and girls would prepare food in
Barit and he would transpon il to be distributed. According to the witness, they all had the
same meals “as our guys on the frontline™, all twice per day. Marinko Mari¢ also estimated
that there were between 80 and 100 men in Sunje and emphasized that there were nol only
Bosniaks, but also Croats and HVO soldicrs as well. He added that they could communicate
with their family members outside on a daily basis and were treated in a very fair way, they
could get food and clothes from their home. “They had two toilets, pallets and matiresses on
the floor. The conditions were adequate and they could take a bath in the hall since there
was a water lank there, which was used. They could go out and receive visits. Celan Tomo
stated that they were maximum 120 in the Sunje hangar. The witness added thai they would
allow them to get food and contact with outside, because they all knew each other. The
wilness stated that “their familics would bring them food, clothes... (...), and they also had
a doctor with them, Salih Skopljak treated them. They could go outside of the hangar, where
they would sit during the day", Ivica Tomi¢ evaluated the number of people in the hangar (0
around 100. He added that they had pallets, slecping bags, toilets and cveryday a waler
truck would come, while they would be taken every week 1o the school (o take a“shower, .
The witness siated that they talked together, would play cards together, wom M1 of
family would come and bring them clothes, coffee and food, and that it
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could move freely outside. Orhan Vila explained that his “colleague, Doctor Salih Skopljak
was helping the captives in Sunje, as a coordinator from that place”. He added that he would
himself give the same treatment, as a medical doctor, to those brought from Sunje or Serbs
brought from Ahdzi¢i. He emphasized that he iwice intervened in Sunje. Orhan Vila siated:
“Those who came 10 me were ususlly brought in a van and they would go the same way
back. As far as | know, except Avdo Popara, no one was injured in Sunje”. Ahmed
Beganovié stated: “we all got enough food while [ was protected in Sunje (...). We were all
wreated fairly in Sunje (...). We would receive visits from our family, | could also siop by
and take some clothes and a bath once to twice per week...”. Sefik Karda$ stated he got
visit from his wife and mother and has never been mistreated. He also emphasized that
Doctor Skopljak was in the hangar and “had medicines”. Vlado KomSi¢ staled: “enough
was there: waitcr, cantina, toilets (...). The conditions were good in Sunje; a hairdresser
would also come; they could go back home for a bath, walk around freely, play cards, a
doctor was there..."”. Karatovid lvica stated thal “civilians were preparing the food at the
Resnik kitchen”, and added that it was for everyone, whoever needed food”. Ivica Sunje,
who was the previous owner of the Sunje hangar and who was apprehended by the military
policemen he knew and who spent one night in his hall as a dectaince, said that “the
conditions were normal, good”. Ljuban Cigelj, a military policeman who guarded Sunje;
said that he was sanctioned because he let visitors bring forbidden swfT to the delainees, and
confirmed that visits were allowed.

1.3. Evidence on forced labor

Many Prosccution wilnesses testified about performing different labor in different
seltlements.

Osman Bejti¢, Enver Bejti¢, Edin Hasandi¢, Refik Hodzi¢, Junuz Ahbabovi¢, Adem Ludijz,
Halid Lusija, Avdulah Popara, Benjamin Kardas and Nadid Beganovic, slated that they had
been forced 10 go digging trenches on a daily basis, taken and guarded by the Military
Police on the frontline while performing the work. Edin Hasandié¢ admitted that he did not
volunteer, but “the food on the frontline was poor whilc it was very poor in the hangar".
Ibrahim Lisovac added that although unable 10 move, he was sent 10 perform forced labor.
Salih Skopljak said he had 10 go too, but not every day, and he could not make the
difference between the civil and the Military Police, since they were all in uniforms. D2emo
Rami¢ stated that he had never volunicered but had to go 1o dig trenches, since cach
moming a guard, always in uniform, would come and take almost always the same
prisoners out 10 dig. Adem Lusija stated that “all able-bodicd mcen in the hangar had the
obligation to go to dig trenches”. Salih Skopljak said that “ajl men were taken to work when
needed, with different duties (from digging trenches 10 loading tries...), in different
settlements. Galib Kustura stated that nine days afier his arrival to the Sunje hangar, his
name was called out and he had 10 dig trenches and unload reliel material. Hajrudin Bejtic
said he was taken to dig trenches but cannot say if those men in uniforms were military or
civil police. Fazil Fazlibagi¢ also said he had 10 go to dig trenches on a daily basis.

Many Prosecution wilnesses testificd about the participation of the Military Police in the
forced labor. Enver Bejtié said that they were 1aken by groups, those labour units were,sel
and organized by HVO members, members of the Miliary Police and SIS, and ded -
that, while working on the frontline, they were always guarded by Mililary .-

which he can state because of the Military Police insignia they had and
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many of them. The cooperation beiween those guarding them while they worked and the
warden of the hangar was obviously very good, as this witness said, and those guarding
them while working were scnt by the Military Police”.

Avdulah Papara mentioned the role of the Military Police and Mladen Tolo, Denis Tadi¢
and Marinko Puri¢ as being the military police officers who ook detainees to forced labor.
Benjamin Karda$ was also absolutely surc about the involvement of the Military Police.
Nadid Beganovi¢, Hajrudin Bejiié, Kasim Fazlibadi¢, Fazil Fazlibadié¢ and Ljuban Cigelj
stated that the Military Police were escorting them to the frontline to dig trenches.

Junuz Ahbabovié siated he was called out every moming by some men he did not know and
who were wearing camouflage multicolor uniforms, HVO insignia, white belts and a patch
on their arms.

D2emo Ramié stated that they were mostly guarded by the Military Police whilc performing
forced labour. DZemo Rami¢ added: “The persons who took us to digging were wearing
multicolored camouflage uniforms and insignia on the arm™.

Refik Hodzi¢ said that the Military Policeman Marinko Puri¢ took them most of the time 1o
work and that they were all the time guarded by Military Police while working. He added
that they had once been subjected to beatings and humiliation by being forced 10 knce and
kiss dogs.

Halid Lusija stated: “First the Military Police 100k us o forced labor, later the civil police
did and again thc Military Police. They would always siay with us all the time™. Adem
Lusija stated that the Military Police took them away 10 dig; he emphasized that he was sure
since he knew almost all of them.

Ibrehim Lisovac stated that he arrived in the Sunje hangar injured and almost unable 1o
move; however, he was still sent to dig trenches and, only after he was sent for a medical
check 10 an infirmary outside Kreevo, he had been exempted from work.

Meho Hod2i¢ siated that, with a group of around 20 prisoners, he was cscorted by the
Military Police (o the place where they had 10 perform digging trenches; he emphasized he
was surc about this since he knew them, like Marinko Purié, whom he knew as a former
working colleague. They were later taken back to the hangar by Military Policemen as well.
Salih Skopljak said that while digging, they were always supervised by persons in uniform,
but he coutd not make the differcnce beiween the civil and the Mititary Police.

Some Prosecutor witnesses also testified about other forms of forced labor they were
obliged to perform,

Enver Bejtié stated thai also people under house arrest were subjected to forced labor, like
his wife and 1wo children, who had to pick up fruits and perform some garden work, while
they were deprived of their freedom 10 move without authorization of a warden,

Admir Topalovié confirmed that when Junuz Ahbabovié was released an
work al the bakery, he 10ld him that while detained he had to perform 44
work, like digging trenches and carrying wounded people.
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Adem Lusija said he had 10 go 10 collect wood with some others, because it was too cold.
He added that even under house arest, they all were under a working obligation.

Salih Skopljak stated that “all men were taken 1o work when needed, with different dutics,
from digging trenches to loading tries..."”

Some witnesses lestified about detainees being injured during forced labor.
Osman Bejti¢ stated he got injured by a grenade with his son and a third person from

Sarajevo while digging trenches on 2 October 1993; for that reason he got excused from
work for two months.

Enver Bejti¢ stated: “sometimes, some of us got injurcd under fire exchange and some even
died of injuries”.

Halid Ludija said that, while performing forced labor, it happened sometimes that some got
injured and, even if he was not present, he knew thal some even got kilted, like the Bejtié
brothers, who were buried in the Rakova Noga cemetery in his presence.

Adem Ludija stated that four delainees got killed by individual shooting while digging
trenches; he was around 100 meters from them when it happened; later they buried the
bodies in the cemetery.

Aisa Agi¢ testified thai, as a woman, she also had to perform some agricubiural work as
forced labor. Even minors, like witness Junuz Ahbabovié, got forced labor tasks.

Several Defence wilnesses recognized that the Military Police would bring Sunje detainees
10 the frontlines 10 dig trenches. Ivo Kulis recognized it happened “but on rare occasions™.

Zarko Pavlovié emphasized that cach capable person had to help. Pavo Vukoje siated: “Yes,
detainecs came 1o dig trenches and they were brought there by the Military Police.”

Anto Mari¢ staled thal some Bosniaks detained in Sunje were also digging trenches. The
witness explained that some of them were assigned (o him on a daily basis and they were
ireated exactly the same way as his men, and that there were shelling and shootings during
the day, which is why there were injured and cven killed on both sides while lorced labor
was in progress. The witness stated that, regarding the food and the intensity of work, they
were all under the same conditions, that he would gel those persons in the momning, and this
witness believes that the civil police would bring them 10 their Headquaners”.

Mato Tadi¢ stated that, for the purpose of digging trenches, they were given Bosniaks from
the command, on which the military structure would decide. The witness stated thal they
received sufficient food, and explained that they would share their food from their homes
and the pies baked by their wives with all of them. The witness added that “they were all on
the same frontline and caring for their lives™.

Mladen Tolo stated that they, as Military Police officers, escorted people fro
frontline, but they did not seiect who. The witness described that they
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vehicles for logistics, that a group was demanded which they would put in the van and hand
over (o the sector commander and then, in the evening, they brought them back before dark,
using the same road.

Ivica Tomi¢ 1estified he went twice with Bosniaks 10 the frontline but did not experience
any incident. lvica Tomi¢ stated: “No wounded or ill person would be 1aken, since Docior
Skopljak was there. | would escort them 10 the van and accompany them on the van (o the
digging place, where our people were working. They would work until around 16.00 or
17.00. They would get the same food as our soldiers, which means exirs and much betier
food than the one in%unje“.

Denis Tadi¢ stated: “The able-bodicd men in Sunje were there for their own safety on a
semi-voluntary base (...). The Sunje hangar was a collective center and Bosniaks just as
Croats had some obligations. They were taken (o dig trenches. I took 2 group in {ate July for
road construction. A van would comc and around 10 of them would wait for us outside. The
driver would call out the selecied group. We would go there and Croats would already be
there and they would all work together from 8.00 10 16-17.00".

Simo lvankovi¢ also stated: “Once | took the detained Muslims from Sunje 1o dig trenches
and 1o build fonification. We left in the moming between 7.00 and 8.00 and came back in
the evening before the sunse1”.

Some of them staied that they escorted the detainees, but emphasized that it was on a
voluntary basis.

[vo Kuli$ stated he knew that some volunteered to dig trenches.

Pavo Vukoje stated that they carried out farming activities like collecting wheat. Croat and
Bosniak women worked together: those from the school collecied harvesi to be prepared for
the winter. This was not forced labor but voluntary. They prepared marmalade...".

Marinko Mari¢ confirmed that they would go to dig trenches, but the list was done among
them. The witness confirmed that a bus would take them 10 the frontline, and that they were
all voluntcers because it was boring in the hangar since they had nothing to do.

Ahmed Beganovi¢ said that he went 10 work every day while in the Sunje hall, because he
preferred that since they would do a lot of things at work.

2. Evidence on Count 2 (torture of Natid Beganovi¢)

Count 2 charges KreSo Lugié with the following: "On 20 June 1993, having unlawfully
deprived of liberty Nasid Beganovic in the place of Rakova Noga, Kresevo Municipality,
and iaken him 1o the camp in the "Ivo Lola Ribar " Primary School in KreSevo together with
his subordinate military police officers Denis Tudié¢ and Mladen Tolo, ke then, together with
a member of the military police, kicked Nasid Beganovic with his feet all over his body in a
classroom of the uforementioned school, afier he had refused to tell him where his brother
was, as a result of which he fell on the ground and he continued kicking him all over his
body, and then he called military police officers Denis Tadi¢ und Mladen Tolo and ordered
them 10 take him 1o the gymnasium of the said School, where Bosniak civilian population
Jrom the villages of Crniéi and Bjeloviéi, Kresevo Municipality, had ulready been
imprisoned ™.
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Nadid Beganovi¢ claimed that the military police arrested him with his wife at their place.
Nadid Beganovi¢ stated that Kredo Ludi¢, Denis Tadi¢ and another one whose name was
Mladen came while he was alone working in his field, near his house, where his wife and
children were. He also clearly identified Kredo Ludié in the courtroom, mentioning that he
knew him from before, because he did not live far away and he would also oficn see him on
his way 10 work. Nasid Beganovi¢ further stated that he also knew Denis Tadi¢, with whom
he used 10 work in the same company before the war. He said he had no clue why they had
1o stay there and that no onc explained anything to them. There were guards around the
school, but they were all unknown to him. '

Nadid Beganovié further described how the three of them brought him in 2 Golf car to the
Kresevo Primary School. He stated that Kreso Lutié 100k him into a classroom, where he
beat him up with his hands, asking where his brother was. An unknown young man, from
somewhere else than Kredevo as he heard, was also inside the classroom and also hit him.
Nasid Beganovié claimed that most of the time Kre3o Luti¢ was kicking him on his hcad
and chest. Al on¢ poini, he fell down on the floor. Nasid Beganovi¢ cstimated that his
kicking lasted for around twenty minutes, even if he thought it was an etemnity. Krego Lutié
ordered him 1o go and catch his brother and ordered Denis Tadi¢, who was wailing outside,
10 accompany him, while he was covered with blood. Nagid Beganovi¢ said that he lefi with
several cuts on his head, without getting any medical assistance, and appeared covered with
blood in front of his brother and children a1 home. Finally, Nadid Beganovi¢ said that he
was brought with his brother 1o the School, where all the other detainees were and spent
three or four nights there. After those three or four nights, they were brought to Resnik,
where a list was made.

Benjamin Karda$ stated he remembered one Beganovié having been taken oul for
interrogation and retumed beaten up.

Adem Lusija stated that Nasid Beganovié told him how he was tortured (Exhibit T-10).

The Defcnse stated that Kredo Ludié was on the frontline all the lime when the arrest
allegedly look place, during eight 10 nine days starting from the day when Kredevo got
attacked, which means during the period from 17 June unti} 25-26 June 1993.

Miaden Tolo stated that, on the day when Kredevo got attacked by the Armmy of BiH, his
assignment consisted of trying 10 retum their people back 10 Tomiéi and then he went for
eight or nine days to the froniline. Denis Tadic, a military police officer, was with him. The
witness also stated that Denis Tadi¢ got wounded in his neck on 20 June. The witness Denis
Tadi¢ stated that, while he was on the frontline with Kredo Luti¢ and Miaden Tolo, he was
wounded in his neck by a bullet on 26 June 1993,

Krego Ludié stated that, within ten to fifieen days following the attack on Kresevo, sixteen
military policemen were on the frontline. The witness Marinko Marié confirmed that by
stating that it was an overall attack, total chaos, so thal half of the military policemen had 10
g0 to the frontline. This witness confirmed that he was one of them, together with Mladen
Tolo and Denis Tadié, and that they were there for cight full days without any break.
According 1o this witness, Denis Tadié got woundcd then.
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Miladen Tolo said he did not know Nasid Beganovié, that he never had any contact with him
and that he never went to apprehend him with anyone. Mladen Tolo added that he did not
apprehend Nadid Beganovi¢ or beat him in the school, and Krelo Luti¢ did not do that
either. The civil police from Travnik was in charge of the school in Kredevo, while they had
neither contact nor access. The accused Kredo Lu¢ié testified that he never took anyone oul
of the school 10 be beaten up. KreSo Luié stated: “I claim we did not provide security at the
school. ! claim { never went into the school. | claim | neither arrested nor beat this person™.
Andrija Milidevi¢ said that he knew Nasid Beganovié very well as a neighbor 10 whom he
had offered some work, and refuted that he had ever offered any money to him regarding his
testimony in the casc of Kreso Lutié.

3. Evidence on Count 3 (torture of several Sunje detainees in the Elcktroprivreda
building)

Count 3 charges Kreso Luéié with the following: “In June and July 1993, in the Kresevo
military police Main Staff in the “Elekiroprivreda” building in Kresevo, he tortured the
Jollowing Bosniuk prisoners brought from the camp called “Sunje*: Galib Kustura, Fazil
Fazlibasic, Ibrahim Beganovié, Ned?ib Fazlibasié¢, Almedin Mudanovié, Kasim Failibasié
and Hajrudin Bejti¢c punching them, kicking them and beating them with wooden batons all
over their body and he ordered his subordinate military police officers 1o physically abuse
the ubove named, which they did, punching them, kicking them and beating them with
wooden batons all over their body, as a result of which the above-named detainees
sustained visible bodily injuries and they were taken back to the “Sunje" camp in Kresevo"
in such condition .

3.1. Ibrahim Beganovié

Adem Lusija staied that his cousin Ibrahim Beganovié had told him that he had been
tortured by the Accused Kreso Ludié.

The accused Kredo Luei¢ stated: “1 did not take pan in the torture of Ibrahim Beganovié,
either.”

3.2. Galib Kustura

Galib Kustura stated that, having been arrested by members of the military police and
having given a stalement 1o the civil police, he was brought on foot 10 the military police,
which was very close 10 the civil police station. According to this wilness, someone slapped
him immediately when he arrived on the premises of the military police, where all of them
were in multicolored uniforms. Galib Kustura further siated that three of them beat him up
with a sort of baton and that he had 1o take ofT his jacket while they searched him. They
took his lighter and took him to the upper floor, where two of them followed him, while the
third onc punched him and broke his teeth. They 100k him 10 a room. Those two first came
with him and the blond guy hil him twice with a baton. He siayed in that room with another
person. They taok him down to the corridor, and then into a Golf parked outside; they 100k
him 10 the Barit camp, which is also known as Sunje. All of them were in multicolored
uniforms. Galib Kusiura said he had seen Kre3o Lui¢ in the corridor. He knew him be
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he went hunting with some friends (Ahmed, Muhamed and their father Ibrahim Ramic) a
few months before the arrest, and they told him his name as he came, although they never
got introduced 10 each other. Galib Kustura claimed that he was brought to Kredo Luti¢ and
that he hit him in the corridor. Galib Kustura added that he also heard from all the others in
the camp that Kredo Luéi¢ was the Commander of the military police. They finally handed
him over to a man at the gate and Kustura was pushed inside, where he found around 250
persons, including his son.

The Accused Kredo Lutié stated: “I did not take part in the torture of Galib Kustura ecither

(...)"
3.3. Fazil Fazlibadi¢

Fazil Fazlibadi¢ siated that he was arresied on 16 June 1993 above the village of Mratiniéi,
on the fronline, with Osman Beganovié¢, Tifan Haski¢ and Salem Fazlibasi¢ by HVO
soldiers and then he was taken to Kresevo: first 1o the police station and then to the school.
When they arrived at the Police Adminisiration, they were brought behind the building and
locked there in a small room within the Kredevo Police Station. The witness stated that he
had known almost everyone and that he had spent one night there and was transferred 1o the
school only the following day. It follows from the witness’s sialement that he was detained
there for more than two days, after which he was taken to several places, which he did not
know, and he was also taken 10 Kiseljak on 4 occasions. The witness stated that he had been
detained in military barracks and in the school 100 and was finally transferred 10 the Sunje
ha!l. When testifying, Fazil Fazlibadi¢ refused to 1alk about the interrogation, and justified
his refusa! by saying thal he had already given his statement when he left the prison, and
also to the investigative judge when testifying in 1he Vlatko Buzuk case in front of the
Cantonal Court Sarajevo. He further added that his fellow detainees all spoke about beatings
while in this prison, and when the time came to tell the truth, everyone forgot, and for that
reason this witness did not want to give his stalement regarding his being beaten up. Still,
having heard the Prosecutor reading his statement from 21 November 2000, in the Viatko
Buzuk case, Fazil Fazlibadié confirmed that everything stated in that statement was true.
According 10 this witness, during his interview, he was maltreated by Kreso Luti¢, Vlatko
Buzuk's brother and Tomo Celan, and the witness recognized the Wiiness Examination
Record dated 21 November 2000 and his own three signatures, before finally saying: “Yes,
1 was beaten up by KreSo Lu¢id”.

D2emo Ramié on 7 March testified that “Fazil from Mratiniéi” was one of thosc who had
been beaten up while 1aken from Sunje to the Elekirodistribucija building”.

On 14 March 2007, Meho HodZi¢ testified that on 18 July 1993, when he retlurned from
digging around 21.00 hours, he saw the detainee Fazil Faz!libadi¢ brought back completely
beaten up. He added that Zdravko Midanovi¢ and Marinko Purid were waiting for him and
drove him again to Kre$o Lutié, to the Elcktroprivreda building.

Two additional prosccution witnesses, Nermin Poturkovié and Zajim Sari¢, explained thay,
on 8 November 2000, they wrotc together the Official Note 01/2/3/519/00 from the
Sarajevo police, based on which the investigative judge of the Sarajevo Cantonal Coun, in
the presence of the Prosecutor, heard Fazil FazlibaSic. They were both employed in the
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Ministry of Inierior of Sarajevo in 2000. They stated that this official note was writien by
them upon ihe request of the Prosccutor’s Office of the Cantonal Count Sarajevo in the
Vlatko Buzuk case. These witnesses described ihat their specific task consisied of finding
people in the area of KreSevo, Kiseljak and the surrounding villages, who could give a
statement about the actions of this person during the war, asking them (o come to testify
before the Court. In the Mratiniéi village, Fazit Fazlibadi¢ was one of the persons whom the
two policemen interviewed and his statement reads: “During my slay in the Kredcvo prison,
[ was mostly beaten by Kredo Lutié¢ and Tomo Celan with a shovel and a spade in the
course of interrogation in the office of KreSo Luéié (...). Krcdo Lugié beat me with the
wooden part of the shovel and afier thai, the interrogation would continue (....)". Nermin
Poturkovi¢ cxplaincd that they did not initiate that information, especially since they did nol
know at that time who Kre3o Luéi¢ was. “Fazil Fazlibasi¢ mentioned those names, so we’
recorded them even if not linked with our case. We just recorded cverything the witness
said. Fazil Fazlibasi¢ also told us when asked afier the interview that he was ready to repeal
his statement before the Coun if summoned. Back to our office, we carefully recorded
everything he told us into quotation marks since we used exactly his words”. Zahin Sahi¢
stated exactly the same as his collcague and subalicn at that time: “We had 10 look for the
persons mentioned in the list upon an order from the Cantonal Prosecutor’s Office Sarajevo
to establish the attitude of Buzuk during the war time (...). Fazil Fazlibasi¢ told us his story
and we wrotc this official note writing down everything he said to us. We asked him about
the request of the Prosecutor’s Office, but he staried to talk about the suffering he went
through, so we let him speak and mention some other names. We wrote them all in the
official note and added quotation marks (0 make it clear that this was the course of the
interview",

Zeliko Drljo stated, in his capacity of a policeman in Kredevo, that Fazil Fazlibasi¢ had four
or five minor offence reports against him for public order disturbances and was known to be
under the influence of alcohol.

Tomo Celan, mentioned by Fail Fazlibasié as one of those who beat him up with Kreso
Luti¢, stated that he never apprehended anyone and was on the frontline ail the time. He
added that he knows Fazil Fazlibadié¢ very well as a classmate and does meet him very often
in Kredevo. Tomo Celan added: “Before the war, we had very good relations. Today, we
sometimes grect cach other, but we never spoke about the issue of his apprehension. | do
not know if he was taken for any interrogation. 1 never interrogated anyone and do not know
anything about what happened there™.

Ivo Kulig, who was Kredo Lugié's superior, stated that he had never received any complaint
thal anyone behaved badly.

Frano Markovié, the SIS Commander, staicd that nobody ever complained to him that Kredo
Luti¢ beat anyone up; they could have done it when the ICRC was visiting them, since their
representative also spoke to them without his presence.

Tomo Celan also stated: I never heard that Kreso Lutié did anything wrong”.

Denis Tadi¢ stated that he heard of Fazil Fazlibagi¢ but he did not know him. The wilness
pointed out that it was not possible that the three of them (the witness together with K
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Ludi¢ and Miaden Tolo) had apprchended him. The wilness described that they would
occasionally apprehend groups upon SIS orders, who would tell them which Bosniak
civilians 10 apprehend, and they would bring them 1o SIS or the Sunjec hall, and the witness
claimed that he never brought anyone 1o Elekiroprivreda, but only to the Sunje hall or SIS.

‘The accused Kredo Luéié stated that he never took pan in any torture, He added: “I did not
take part in the torture of Ibrahim Beganovi¢, or Galib Kustura, or Fazil Fazlibasi¢, or
Nedzib Fazlibasi¢, or Almedin Musanovi¢, or Kasim Fazlibasié¢, or Hajrudin Bejui¢”.

3.4. Ned#ib Fazlibadi¢, Almedin Musanovié¢ and Kusim FazlibaZid

Nedzib Fazlibadié, bom in 1978, stated that when the war started he participated by
distributing food for the Army of BiH on his own will, with Almedin Musanovié, his
schoolmate, and his cousin Kasim Fazlibadié. The three of them were transporting food
three times a day. Nedzib Fazlibadi¢ said the three of them got captured on 24 June 1993,
while trying 10 distribute food. HVO Soldiers in uniforms captured them. Ned2ib Fazlibadié
stated that they were 1aken to the Kresevo police station the same evening when they were
arrested. Nedzib Fazlibadi¢ added that, in front of the police station, HVO soldiers in
uniform with insignia on their arms started 10 harass and beat them before entering the
police station. Four soldiers and two or three police officers took them to the police
administration; they spent the night in cusiody, on the local police premises, thineen of
them in an office in an upper Noor in the police station, for thirteen days. According to the
witness, the first three nights were the most difficult: they mistreated them, put their
cigaretics out on their bodies and beat them. They did so to Almedin Musanovi¢ on the
police cusiody premises. The witness described that the three of them were taken not for
interrogation, but for malireatment. They made them punch each other, put their cigarettes
out on their bodies; the witness added that they did so on his head and back throughout the
night. The witness further described that they ordered them punch each other and they beat
them with police rubber batons. Later, they brought them to the custody premises.
Occasionally, they took them out to perform some work. The wilness explained that, while
they were still on the police custody premises, they were taken for interrogation by some
high ranking commander in the military structure. The witness did not know who they were
but he added that they were nice and took their statements. This took place across from the
building of the police premises; it was something like a bank or a pensioners club. The
witness stated that he entered there with Almedin Musanovi¢ and gave 2 stalement. The
wilness explained that they couldn’t reply to any of the questions asked, but it was more like
a statement and they even signed it. The witness pointed out that they were treated fairly.
The witness explained thai they both signed the siatement even il it was wrong because,
although they did not 1orture them, they had been subjected 10 1onure before, so they just
signed it. Afler that, the witness described his going for interrogation at the Elekiroprivreda
facility, where he went with Almedin MuSanovi¢, and there they were brought 1o Kredo
Luti¢ for interrogation which lasicd two to three hours. “Kreso Luéi¢ was conducting the
interrogation”, and the wilness described how Kredo Lugi¢ used cocrcion on scveral
occasions. According to the witness, he left with bruises on his face caused by his punches.
Kredo Ludi¢ also hurt Almedin Musanovi¢ against the closet on few occasions, which the
witness saw as he was sitting next 10 him. The witness described that the two of them wem
together through all the interviews and that at one moment Kreso Lugié lefi and they were
alone for 5-10 minutes in that room, but they couldn’t leave. Furthermore, the witness

Kraljice Jelene br. 88, 71 000 Sarajevo, Bosna i Hercegovina, Tel: 03 707 100, Faks; 033 707 225 44
Kpanuue Jencne 6p. 88, 71 000 Cepajcso, Bocna u Xepucrosnna, Ten: 033 707 100, daxc: 033 707 225



claimed that Kre$o Luti¢ had punched him in his head and because of that biow he could
not recall whether Atmedin was blceding. In the meantime, Mato Berek cnicred; he was in
uniform and had a huge knile. Mato Derek grabbed him by his hair, pulled his head back
and put the knife under his throat, saying he would slit it. Kredo Lugié was present and did
not interrupt him, but laughed. Finally the witncss pointed out that he did not understand
why Malo BDerek did this, bul that Almedin saw it all.

Almedin Musanovié, born in 1977, cxplained that he was fificen when the war broke out.
Almedin Musanovi¢ was nol a member of the Army, but he carried food to the frontline
from an unfumished house which was used as a military kitchen. Almedin Mudanovié was
arrested on 27 July 1993, with two other persons, NedZib, who was also a minor, and
Kasim. None of them was a member of any amy; they carried food to the frontline.
Almedin Musanovi¢ stated he did not know those who arrested them, but they were in
uniforms, had rifles and white stripes. They took the three of them to the police station,
where Nedzib and he had to give a statement. Two or three men were on the police station
premiscs; they were in the dark because it was night, without clectricity, with the light of
two candles. Almedin Mu3anovi¢ stated that no one 100k any record; no one asked them
aboul their age. According to the wilness, slaps and fists were used during what lasied
between one and two hours, while they were asked a lo1 of questions to which they could
not reply. Almedin Mu3anovié admitted he could not say whether Kredo Ludié was one of
them, because it was too dark. During the day, aficr the first night, they both had 1o go five
or six times to be interrogated by the police. Almedin Musanovi¢ added: ©I sometimes went
alone and sometimes with Ned2ib.” The witness stated that policemen would take them
from the prison to the police station and that he could not recall what part of the day it was,
but it was dark, and that he fainted as a result of the beating when they lefl the vehicle.
Almedin Musanovi¢ further stated they were both asked about information regarding the
army, but they couldn’t reply because they were only 15 and were not members of any
army. Thus, they were not satisficd with their answers and they punched them. Almedin
MuSanovi¢ said he did not know the men who had beat him. Together with Nedzib, he spent
18 days in the prison behind the police station, with 12 other persons who came later on.
ARer this, they were transferred 10 the Sunje hall. Almedin Muganovié claimed that he had
been taken for interrogation from the Sunje hall to Elekiroprivreda, where he had been
tortured in the presence of Kredo Lutié. Almedin Mu3anovié added that he had seen Kredo
Luéi¢ once during the inlerrogation al Elekirodistribucija in Kresevo, but that he was not
interrogated by him, bul by Mato Hercegovac. Kre3o Ludié entered the room when the
interrogation was already finished. The wilness stated that he could recognize Kredo Lugié
in the courtroom today. The witness added that he had not asked for help but Kredo Lutié¢
had given him a botilc of watcr when he entered. The witness confirmed that Ned2ib and
Mato Hercegovac were with him in the room during the interrogation. The witness stated
that that was the only time from his arrest until the exchange that he saw Kreso Lugié and
on that occasion Kreso Luti¢ did not ask him anything, although he saw his condition, since
he had blood on his face. The witness added that he gave him a botile of waler, but he could
not drink any water because his mouth was badly hurt. The witness thought i was around
20.30 pm, and afier that he was returned 1o the Sunje hall and was never interrogated again.

Kasim Fazliba$i¢ stated that on 16 June 1993, when the war stanied, he went 1o Taréin for 2
months; afler that he became a refugee. The witness described how he went after that to his
brother in the Vidasoviéi village. The witness stated that he was arrested together with
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Nedzib Fazlibadi¢ and Almedin Musanovi¢ while they were carrying food. NedZib
Fazlibadi¢ and Almedin Musanovié were children; they were around 15 or 16 years old, and
the witness pointed out that they were not armed and did not wear a uniform during the
arrest, although they were members of the brigade. The witness further stated thai they were
arrested by persons in uniforms with a white band as insignia. The witness described how
the three of them got Jost and, since it was night, they entered an HVO position in Konzelo,
Kresevo municipality, and then they captured them. During the night they took them to
Kredevo, to a prison at the HQ, where they were immediately detained. The witness stated
that he spent there 17 days with 12 other persons, bul that he did not see the two boys at all,
since they separated them. The witness stated that he was brought alone 1o Mato Derek, who
beat him up badly and he was all black and blue after that, about which the wilness
previously testified in the Mato Derek case. During his testimony, the wilness pointed out
that he was once brought 1o an unknown military police officer who interrogated him while
beating him, and at onc moment, when the police officer went out of the room, Kredo Ludié
came in from the office next door, where the witness saw him sitting alone. The witness
described how Kredo Lugié¢ grabbed his head, closing his eyes so that he would not see him,
and punched and slapped him several times, and then he came back (o the same room where
he had sat before, and the witness did not sce him after that. This witness confirmed that he
knew Kredo Ludié from before because they were neighbors.

The accused Kredo Lucié stated that he never 1ook pant in any torture. He stated: “l did not
take part in the tonure of (...) Nedzib Fazlibadi¢ (...), or Almedin Musanovi¢, or Kasim
Fazlibadi¢ (...)."

3.5. Hajrudin Bejtié

Hajrudin Bejti¢ said that he had no wartime assignment and did not perform any war
activity, and that hc was arrestcd around 19 Junc 1993 by the police, that is, people in
uniforms. Hajrudin Bejtié stated that they forced him and his entire family 10 leave their
house and to ga in front of the Kredevo Elementary School. As the witness remembered, he
was arrested before the shelling which resulied in the death of his ncighbor. The witness
described the following in his statement. They took him 1o the gym. Afler six or seven days,
all men were transferred to lvica Sunje’s hangar. Wamen were still in the school, with
children. Afier the whole month of detention, he was taken for interrogation 1o the military
police, located in the building of Elektrodisiribucija. He had to give a statement o the
Military Commander, Kre$o Lugi¢. Before that, he did not know Kreso Luti¢ personally,
but only by sight. Kreso Lutié was alone in the office and he gave him a statement. He
didn't exert any pressure on him; however, he was beaten up afier that, but he could not see
who beat him. Kreso Luti¢ asked him questions for some time, then he was tumned to look
into a comer and someone beat him. One or iwo young men came in and also beat him up
with something wooden, as it scemed to him. That stopped when Kredo Lu¢i¢ said “take
him away”. Hajrudin Bejtié clearly recognized Kreso Lugi¢ in the courtroom.

The accused Kredo Ludié stated that he never ook part in any lorture. He stated: *1 did not
take part in the torture of (...) Hajrudin Bejné either.”

Ivo Kuli$ and Frano Markovi¢ stated that they never heard that Kredo Luti¢ mistreated
anyone.
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4. Evidence on Count 4 (torturc of Mcho Hod%ié)

Coum 4 staics thai: “On /8 July 1993, in the same place as in the previous count, he
imterrogated prisoner Meho Hodsic, brought from the “Sunje™ camp, in the presence of
about 10 military police officers who were sitting at another desk listening to loud music by
placing a stool for Hod2ié¢ against his desk with his subordinate military police officers Anto
Mari¢ and Zdravko Misanovi¢ 10 his left and right side and, afier each answer given by
Meho HodZi¢, he ordered them t0 beat him, which they did by hitting him in his back with
wooden batons and punching him, as a result of which Meho Hodiié¢ fell on the ground
several times, where they coniinued beating him, and then they would lift him up and beat
him again, due 10 which Meho Hodfi¢ would lose consciousness, and they would pour waier
on him, lift him up on the chuir and continue beating him again, and then he himself
approuched Meho Hodfi¢ and hit him with a wooden baton nvice on his back and he
ordered the military police officers to take him back to the “Sunje " camp".

Mcho Hodzié explained how he avoided a massive arrest on 19 June 1993. In fact, Meho
Hod2i¢ hid himself with some other persons for twenty days, until someone adviscd them 1o
surrender because the civil policc knew where they were. Meho HodZié stated that the
military police took him immediately to the Sunje hall and later during the same night to
Elcktroprivreda, where Mladen Tolo, Denis Tadié and Zeljko Okié interrogated and beat
him. Then he was brought back to the hangar with scveral bruises, but the following day, 14
July 1993, when he was returning from the digging of trenches, Anto Marié of the military
police took him again to the Elektroprivreda building, where he was interrogated and beaien
up again by Jakov Capelj, Denis Tadié, Mladen Tolo, Marinko Puri¢ and other members of
the military police. Mcho HodZ2i¢ stated that on that occasion Capelj beat him with a
wooden baton over his arms and his back for one hour. Then, on 18 July, again, afler he
returned from the digging around 21.00 hours, he saw the detainec Fazil Fazlibadi¢ who was
brought back completely beaten up. Zdravko Misanovié and Marinko Purié waited for him
and drove him again 1o Krelo Luti¢, to the Elektroprivreda building. The witness Meho
Hodzi¢ stated that he kncw Kredo Lutié for a.very long time, since they used 10 work
logether, and he claimed that the third time he was interrogaled by Kre$o Ludié. Mcho
HodzZi¢ added that in addition to Kredo Luéié, there were around 1en other HYO members in
the room, including Denis Tadi¢, Marinko Purié, Anto Mari¢, and Miaden Tolo, all in
uniforms. The wiincss stated that he was interrogated again in the way that Kredo Lugié
started asking him the same questions as the nights before, so that again he could not give
any answer. The witness Meho Hod%i¢ described the following in his statement. Kredo
Luti¢ asked a question and the other two started beating him with batons from both of his
sides. Lui¢ was behind the desk, while the witness was sitting on a chair near the wall,
- facing the wall. They beet him so scvercly that the wall was covered with blood. A cassclte
player was in the comer and they would wm the volume up and down and beat him between
each 1wo questions, until he fost consciousness, then they would pour water on him and hit
his head against the wall; at one point, Anto Marié put a pistol against his throat, fired
without a bullet and hit him with the pistol. Kre3o Lutié, their Commander, kept asking
questions. The wilness stated that he asked them to kill him, rather than to continue. Then
Anto Man¢ shot without a bullel. They continued and told him that he would end up in
Ders, a garbage place in KreSevo. Kredo Lugié stood up, hit his back with a wooden baton
and 100k him out of the room. The same policemen who had brought him also retumed him
10 the hangar around midnight, completely beaten up. Docior Skopljak, who was a detaince
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gave him medicine, but could not give him any adequate treatment. Meho Hod%i€ stated he
could not get up the following day, so four persons had to lifi him. He said he could not go
10 dig trenches for one month, since he could not walk at all for ten days. Later he started 1o
walk slowly around the hangar.

Salih Skopljak stated he knew Meho HodZ%ié from before and confirmed that he had been
severely beaten up while he was in the hangar, and he could remember him asking for
medical assistance many times. Salih Skopljak said he was not sure since he himsell
suffered a great tragedy and he was not always able to take care of all the detainces; Salih
Skopljak said he belicved that Mcho HodzZi¢ had been beaten up over his back at one point.

The exhibits T-49, T-50, T-51 and T-52 also show that Meho HodZi¢ suffered severe
injuries, such as a broken shoulder.

Benjamin Karda$ also stated that Meho Hod2i¢ was brought back from the Elektroprivreda
building with hematomas inflictcd by some objccts and that he had very bad bruises, while
Mcho HodZi¢ did not want to speak about it. Benjamin Karda§ remembered that Doctor
Skopljak helped him.

Anto Manié stated he had never apprehended Meho Hod2i¢ and did not understand why he
pretended that it was not so, since they knew each other as they worked in the same
company before the war and were on good terms. Anto Marié said he could not even
remember that he ever saw him during the war. Anto Mari¢ claimed: “] didn’t beat him”,
Antlo Marié was a radio operator together with Mcho HodZié's son and he learned about
these allegations from him, and he does not even greet him any more.

Miladen Tolo stated he was on the frontline on 20 June 1993, together with Denis Tadi¢ and
Kredo Luti¢. Mladen Tolo said that he did not know Meho HodZ%i¢ and that he did not
apprehend or interrogate anyone from Cmiéi on the premises of the military police HQ, as
they arrived in Elektroprivreda only in August.

Marinko Mari¢ confirmed that he was one of the military policemen who were with Mladen
Tolo and Denis Tadi¢ at the frontline for cight full days without any break, starting from the
attack on Kresevo; Marinko Marié also confirmed that Denis Tadié got wounded there.

Denis Tadi¢ said he was on the frontline just after the attack, with Kredo Luti¢ and Mladen
Tolo. Denis Tadi¢ stated that he was wounded by a bullet in his neck on 26 June on the
frontline. Denis Tadié stated that all that was fabricated because Meho HodZi¢ knew his
name since they worked together and he is the father of one of his schoolmates. The witness
pointed out that he had not been physically able 10 apprehend or interrogale anyonc. Denis
Tadi¢ added that he never brought anyone 10 Elekuroprivreda; but, in fact, he did bring
people from the Sunje hall to SIS upon a request of SIS; he further stated that he could not
say whom he brought because he was young while those who were brought were middle
aged.

Ivica Tomi¢, also a military policeman who sccured the Sunje hall, said that he never took
anyonc for interrogation or saw anyonc from the Sunje hall being taken for interrogation,
but he recalled that Meho HodZi¢ was one of the Sunje detainecs.
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Doctor Franko Zenctié, as an expert witness, analyzed the Exhibits number 49, 50, 51, 52
and presented his conclusion in the courtroom. According 10 him, these documents do not
show any element of any serious injury on the skeleton of Meho HodZi¢ or any damage on
the bones. Doctor Franko Zeneti¢ emphasized that the doctor who examined Meho Hodzi¢
was not a specialist. The patienl complained about pain in the right shoulder, but Doctor
Franko Zenetié could not see that any examination was done by a neurologist, who would
be the right expert. He added that the same goes for the examination of Meho HodZi¢ in the
Fojnica hospital, the finding of which is very briel. Doctor Franko Zeneli¢ noted that the
specialist from the Zenica hospital mentioned that the patient had been beaien up 1wo
months before and complained about pain in the lower part of his back. However, Doctor
Franko Zeneti¢ immediately pointed out that there was no clearly writien name of the
doctor, while a previous fracture of his right shoulder was also mentioned. Doctor Franko
Zeneti¢ concluded on the basis of these documents that the paticnt did not suffer any
fracture of his shoulder, because in that case injuries of the sofl tissue around the shoulder
should be mentioned, but they were not mentioned ai all, and also because he should have
been operated had he had the fracwure. 1 requires a surgery. The expert witness staied that
not even new different documents would anyhow change his analysis and conclusion, since
from what he could see, Meho Hodzi¢ did not sustain any injuries. Doctor Franko Zenetié
emphasized that even if threc different doctors wrole their opinions, they werc not
specialists. In his opinion, this surgery should have been done and was feasible even in war
time. A surgeon or an ornthopedic is the most competent for a shoulder blade fracture,
whereas none of these three doclors were either a surgeon or orthopedic. Based on those
documents, Mcho HodZié sustained shoulder blade injuries, but Doctor Zenetié belicves it
was more like a hematoma. It can be caused by fists or a wooden stick, or beating; in any
case this injury could never cause a loss of consciousness, as it requires a brain injury or
something causing an internal hemorrhage.

The Accused Kreso Lugié testified that he knew Meho Hodzié from before, since he worked
with his father in the same company. Kre$o Luéié claimed he never arrested Meho Hod2ié¢,
or interrogated him, or beat him up, or ordercd anyone 10 beat him! He added he knew both
of his sons and was aware that he lost one of them during the war and that he was kitled by
the Army of Republika Srpska, while the other one now works with SIPA. The Accused
claimed that he never issucd such an order and that he would have been sanctioned if he did.
The Accused also confirmed that he knew Mato Perek and that he heard that he had been
convicted; but Kredo Luti¢ claimed he had no coniact with Mato Berek during the war lime.
Krelo Luti¢ said that he saw Mato Derek at the HQ of the military police or on SIS
premises. Kredo Lucié also stated that within first 10-15 days after the anack on Kresevo, he
was one of the sixteen military policemen who where on the frontlines, which constituted
more than a half of the military police personnel, since there were twenty two of them in
total at that time. Kre3o Ludi¢ added thal, as the Military Police Commander, he was mainly
on the frontline and went three or four days to the Military Policc premises, then
reorganized their frontlines and went back. The task of the military police as .a platoon on
the frontline consisted of defending it from the Army of BiH, which was attacking them. He
said that he, as thc Commander, had 1o be with his men there, as a support; they would have
run away if he was not there.
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V. The applicable legal provisions

Kre3o Luti¢ is charged with committing “the criminal offence of Crimes against Humanity
in violation of Aricle 172 (1) of the Criminal Code of Bosnia and Herzegovina, in
conjunction with Article 180 (1) and Anicle 29 of the BiH CC as follows: item (¢) in
relation to Count 1 of the Indictment, item () in relation 1o Counts 2, 3, and 4 of the
Indictment and item (k) in relation to Count | of the Indictment. Thus, Article 172 (1},
Anticle 180 (1) and Article 29 of the BiH CC are the first 10 be discussed.

1. Article 172 (Crimes against Humanity) of the CC of BiH

Article 172 (Crimes against Humanity) of the CC of BiH esiablishes:

(1) Whoever, as part of a widespread or systemalic attack direcied againsi any civilian
population, with knowledge of such an atack perpetrates any of the following scts: (...)
E) Imprisonment or other severe deprivation of physical libenty in violation of
fundamental rules of imemational law; (...)
F) Torwre; (...)
K) Other inhumane acts of a similar character intentionally causing great suffering,
or serious injury 1o body or 10 physical or mental healih,
shall be punished by imprisonment for a term not less than ten years or long-term
imprisonmeni.

1.1. Crimes against Humanity

For the existence of the criminal offence of Crimes against Humanity it is necessary that the
general requirements of the legal definition have been met, namely a widespread or
systematic attack directed against any civilian population, the knowledge of the perpeirator
of such an attack, and that the act of the perpetrator is part of the attack, in other words that
there exists the nexus between the act of the perpetrator and the atiack on the civilian
population. The Accused has been charged with the criminal offense of Crimes against
Humanity under Article 172 of the CC of BiH. For a criminal act 10 qualify as a Crime
apainst Humanity, it is required, besides the specific elements of the underlying criminal
offence, that the general or chapeau elements of Crimes against Humanity be proven, that s,
the existence of a widespread or sysiematic attack direcled against any civilian population,
knowledge of such an attack by the perpetrator and that the action of the perpetrator was
part of the attack, and a nexus between the act of the accused and the attack against the
civilian population.

The Prosecution must prove all these elements beyond a reasonable doubt*.

* Regarding the list of sub-clements necessary fo establish Crimes against Humanity. see ICTY Prosecutor
versus Kordié and Cerkez, Trial Chamber Judgment, of 26 February 2001, para. 410 and note that ncither the
BiM CC not International Customary Law requires o connection between Crimes against Humanily and any
conflict at 8]l ; see para. 23 of the above mentioned Judgment.

Kraljice Jelene br. 88, 71 000 Serajevo, Bosna i Hercegovina, Tel: 033 707 100, Faks: 033 707 225 50
Kpabuue Jenewe 6p. 88, 71 000 Capajeso, Bocwa n Xepuerosuna, Ten: 033 707 100, Gaxc: 033 707 225



1.2. Underlying criminal ofTcnses

In addition to the general elements of the definition of crimes against humanity, it is
necessary 1o determine the existence of some acts the perpelrator did as part of such an
attack, which constilute the underlying criminal offences of imprisonment, torture and other
inhumane acts as, in this case, is defined under items e), f) and k) of Anticle 172 (1) of the
CC of BiH.

Let us look at the commission of the criminal offense of Crimes against Humanity by
imprisonment (Article 172(1)(e)), torture (Anticle 172(1)(f)) and other inhumane acts
(Anticle Y72(1)(k)).

1.2.1. Imprisonment or other severe deprivation of physical liberty in violation of
fundamental rules of international law

The elements of “imprisonment™ as a crime apainst humanity are as follows: “an individual
is deprived of his or her liberty; the deprivation of liberty is imposcd arbitrarily, that is, no
legal basis can be invoked to justify the deprivation of liberty; the act or omission by which
the individual is dcprived of his or her physical libeny is performed by the accused or a
person or persons for whom the accused bears criminal responsibility with the intent 10
deprive the individual arbitrarily of his or her physical liberty or in the reasonable
knowlcdpc that his act or omission is likely lo cause arbitrary deprivation of physical
libernty.”

The Court notes that imprisonment of civilians is unlawflul where: “civilians have been
detained in contravention of Article 42 of the IV Geneva Convention, i.e. thal they are
deiained without reasonable grounds 1o believe that the security of the Detaining Power
makes it absolutely necessary; the procedural safeguards required by Anticle 43 of the IV
Geneva Convention are not complied with in respect of detained civilians, even where
initial detention may have been justified; and the imprisonment occurs as pan of a
widespread or sysiematic atack directed against & civilian population.®”

The Coun slso considers that “(...) deprivation of an individual's libeny is arbitrary if
imposed without due process of law. The Trial Chamber outlined the following clements to
establish a crime of imprisonment (or unlawful confinement) as a crime against humanity
(...): an individual is deprived of his or her liberty; the deprivation of liberty is imposed
arbilrarily, that is, no legal basis can be invoked to justify the deprivation of liberty; the act
or omission by which the individual is deprived of his or her physical libeny is performed
by the accused or a person or persons for whom the accused bears criminal responsibility
with the intent to deprive the individual arbitrarily of his or her physical liberty or in the
rcasonable knowledge that his act or omission is likely (o cause arbitrary deprivation of
physical libery.”’

* Krnojelac case, Trial Chamber judgmeni, para. 113,

*Sec ICTY Kordié and Cerker, Appeals Chamber Judgment, 17 December 2004, paras. 114-115,
! See ICTY Simid, Todié and Zerié. Trial Chamber Judgment, 17 October 2003, para. 64 or Krnojelac, Trial
Chamber, 15 Morch 2002, para. 115: same elements,
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The Court considers that the deprivation of liberty of the individual without due process of
law is a distinctive clement of the definition of imprisonment. Indeed, the ICTY Appeals
Chamber® noted that it “agrees with the Trial Chamber’s finding that the term imprisonment
in Article 5(¢) of the statute should be understood as arbitrary imprisonment, that is to say,
the deprivation of liberty of the individual without due process of law, as part of a
widcspread and systematic anack directed against the civilian population®.

1.2.2. Torture

Article 172 (2) ¢) establishes that “torture means the intentional infliction of severc pain or
suffering, whether physical or mental, upon a person in the custody or under control of the
accused; except that torture shall not include pain or suffering arising only from, or being
inhcrent in or incidental 1o, lawful sanctions”.

The essentinl elements for the definition of torure stated in Article 172 (1) (f) of the CC
BiH are as follows: the infliction, by act or omission, of severe pain or suffering, whether
physical or mental; the act or omission must be inlentional; the acl was perpetraled against a
person under the supervision of the perpetrator; the heavy bodily or mentai pain or suffering
was inflicted upon the victim by the offence; the offence is not the consequence of the
enforcement of legal sanctions’.

The Court is of the opinion that the expression “severc pain or suffering” requires that only
acts of substantial gravily may be considered to be torture; therefore neither interrogation by
itsell, nor minor contempt for the physical integrity of the victim, satisfies this
requirement'.

The Count considers that in assessing the scriousness of this mistreatment, the objective
severity of the harm inflicted must be considered, including thc nature, purpose and
consistency of the acts commitied. Subjective criteria such as the physical or mental
condition of the victim, the effect of the trcatment and, in some cases, {actors such as the
victim's age, sex, state of health and position of inferiority will also be relevant in assessing
the gravity of the harm''.

The Count notes that the definition of torture remains the same regardiess of the legal
provision under which the Accused has been charged'”

1.2.3. Other inhumanc acts

The elements for the commission of “other inhumanc acts (...) intentionally causing greal
suffering, or serious injury to body or 10 physical or mental health” as foreseen in Anticle

Y See ICTY Kordi¢ and Cerkez, 17 December 2004, paragraph 116.

¥ See /CTY Krnojelac, Trial Chamber, 15 March 2002, para. 179 (similar); Kunarac, Kovac and Vukovi¢,
Appeals Chamber, 12 Junc 2002, para. 142; Brdanin, Trial Chamber, | September 2004, para. 481 (similer),
Simid. Tadié and Zarié, Trial Chamber, 17 October 2003, para. 79 (similar); Stakié, Trial Chamber, 31 July
2003, para. 750 (ssme elements).

10 Goe [CTY Simit, Tadié and Zarié, Trial Chamber, October 17, pass. 80.

" Gee ICTY Brdanin, Trial Chamber, September |, 2004, par. 484.

12 Goe ICTY Brdanin, Trizl Chamber, | September 2004, para. 482: “The definition of torture remains the
same regardless of the Article of the siaiute under which the Accused has been charged'. See slso Simic,
Tadié and Zarié, Trial chamber, 17 October 2003, para. 79 (similar).
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172 (1) (k) of the CC BiH are as follows: there exists an inhumane act; the offence has not
been stated differently in Article 172; the offence is of nature similar to other offences
defined under Anticle 172; the offence was commiticd with the intention to inflict heavy
suffering or serious physical or mental injuries or deterioration of health; and by the
commission of this offence, the victims susiained heavy suffering or serious physical or
mental injuries or deterioration of heslth.

Article 172 of the CC BiH is identical 10 the provision of Anicle 5 of the ICTY Statute.
Thus, the ICTY jurisprudence on Anticle 5 of the Statute might be followed in this case
when imel;preling Article 172 of the CC BiH. On other inhumanc acts, the ICTY
established” that: “The phrasc “other inhumane acts” was deliberately designed as a
residual category, as it was fell lo be undesirable for this category to be exhausiively
cnumerated. An exhaustive categorization would merely creale opportunities for evasion of
the leuter of the prohibition™. The ICTY believes that this residual category includes, for
cxample, also degrading treatment, forcible transfer and forced prostitution', and usc of
persons as “human shields”'’. The suffering inflicted by the act upon the victim does not
need 10 be lasting so long as it is real and serious'®. The required mens rea is met where the
principal offender, a1 the time of the act or omission, had the intention to inflict serious
physical or menial suffering or to commit a serious attack on the human dignity of the
victim, or where he knew that his act or omission was likely to cause serious physical or
mental suffering or a serious atack upon human dignity and was reckless as 10 whether such
sufTering or attack would result from his act or omission'’.

1.3. Article 180 (Individual Criminal Responsibility) of the CC of BiH
Anicle 180 (Individual Criminal Responsibility) of the CC of BiH provides that:

I. A person who planned, instigated, ordered, perpetrated or otherwise aided and
abeited in the planning, preparation or execution of a criminal offence referred 10
in Article 171 (Genocide), 172 (Crimes against Humanity), 173 (War Crimes
against Civilians), 174 (War Crimcs against the Wounded and Sick), 175 (War
Crimes against Prisoners of War), 177 (Unlawful Killing or Wounding of the
Encmy), 178 (Merauding the Kitled and Wounded at the Battlefield) and 179
(Violating the Laws and Practices of Warfare) of this Code, shall be personally
responsible for the criminal offence. The official position of any accused person,
whether as Head of State or Government or as a responsible Government official
person, shall noi relieve such person of criminal responsibility nor mitigate
punishmenit.

2. The fact that any of the criminal offences referred 10 in Anicle 171 through 175
and Anrticle 177 through 179 of this Codc was perpetrated by a subordinate does
not relieve his superior of criminal responsibility if he knew or had reason 1o know
that the subordinate was about to commit such acts or had done 50 and the superior

:: Trial Chamber, Judgment dated 14 October 2000, para $63.

See ICTY Kvocka case, Trisl Chamber judpment, para. 208.
'* See ICTY Kordic and Cerkaz, 25 February 2001, para. 256.
* See Kragjelac case. Triol Chamber judgment, paragreph 131,
" 1bid, para. 132
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failed to take the necessary and reasonable measures 10 prevent such acls or 10
punish the perpetrators thereol.

1.3.1. Pcrsonal responsibility

Anicle 180 (1) establishes that a person who planned, instigaled, ordered, perpetrated or
otherwisc aided and abctied in the planning, preparation or execution of a criminal offence
of Crimes against Humanily shall be personally responsible for the criminal offence.

For the purpose of that legal provision, “planning means that one or more persons design
the commission of a crime at both the preparatory and execution phases.”

Instigation means that the person intended to induce the commission of the crime by the
other person, or 10 have the instigated person form a decision to perpetrate the crime. “The
actus reus required for ‘instigating’ a crime is any conduct by the accused prompting
another person to act in a particular way. This element is satisfied if it is shown thal the
conduct of the accused was a clear contributing facior to the conduct of the other person(s).
It is not necessary to demonstrate that the crime would not have occurred without the
accused’s involvement.”'®

Ordering, as a rule, means the existence of cenain relationship of superionity, so this
concerns a direct action of superiors. “Ordering entails a person in a position of suthority
using that position to convince another 1o commil an offence.”"? “lt is not necessary that an
order be given in writing or in any particular form. It can be explicit or implicit. The fact
that an order was given can be proved trough circumsiantial evidence.”2 “An order does not
need to be given by the superior directly to the person(s) who perform(s) the acius reus of
the offence. What is important is the commander’s mens rea, not that of the subordinate
executing the order.”?'

Perpetrating 2 crime covers physically committing a crime or engendenng a culpable
omission in violation of criminal law’™.

"Aiding and abetting means rendering a substantial contribution 10 the commission of a
crime”.” “Aiding and abening, which may appear to be synonymous, arc indeed different,
Aiding means giving assistance to someone. Abetting, on the other hand, would involve
facilitating the commission of an act by being sympathetic thereto.”*

" Gee ICTY Kvodka, Trial Chamber judgment, 2 November 2001, paragraph 252.

W See ICTY Krstié, Trial Chamber, 2 August 2001, para 601.

B gee ICTY Blaskié, Triol Chamber, 3 March 2000, para 281.

 Ibid, pars. 282.

2 Gee [CTY Limaj et al., Trial Chamber, 30 November 2005. para. 509: ICTY Krstié, Trial Chamber, 2
August 2001, parn. 603 or ICTR Semanza, Trial Chamber, |5 May 2003, poro. 383 (same elements).

B gee ICTY Kratié, Triol Chamber, 2 August 2001, pars 601.

H gee ICTY Kvodka, Trial Chamber, 2 November 2001, para 254.
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1.3.2. Command responsibility

Article 180 (2) says that the fact that the criminal offence of crimes against humanity was
perpetrated by a subordinale does not relieve his superior of criminal responsibility if he
knew or had reason to know that the subordinate was about to commit such acts or had done
so, and the superior failed to 1ake the necessary and reasonable measures o prevent such
acts or 10 punish the perpetrators thereof.

Command responsibility comprises criminal responsibility for the failure to act when there
was a legal obligation to act. It means that the commander will be held responsible if he
fails to do something he is legally obliged 10 do. The ICTY jurisprudence established that,
in order 10 hold a superior responsible, the following three elemenis must be fulfilled: the
existence of the superior - subordinate relationship; the superior knew or had reasons 10
know that a crime was about 1o be commiited or had been committed; and the supenor
failed to 1ake all the necessary and reasonable measures 10 prevent the crime or to punish
the perpetrator thereof,

1.3.3. Joint criminal cnterprise

Joint criminal enterprise is also contained in Article 180 (1) of the Criminal Code as part of
individual criminal responsibility.

It is also worth mentioning that the Court did not consider potential participation of the
Accused in the joint criminal enterprise, because the charges were not composed for that
purpose, and the indiciment does not contain elements of that form of individual
responsibility. In fact, in the factual description of the Indictment, neither the role of the
Accused or other members of military, police and civilian authorities, nor their panicipation
in the whole matter was necessarily and sufTiciently described, as 10 that the accused would
have possibly been involved in joint criminal cnterprise.

1.3.4. Accomplices

Finally, Anticle 29 (Accomplices) reads:

“If several persons who, by participating in the perpetration of a criminal offence or by
taking some other act by which a decisive contribution has been made 10 its perpetration,

have jointly perpetrated a criminal offence, shall each be punished as prescribed for the
criminal offence”.

B ACTY Halilovié, Trist Chamber judgment, paragraph 56, ICTY Celebiéi, Trial Chamber judgment,
parngraph 346; ICTY Blaskid, Appeals Chamber judgment. 29 July 2004, ICTY Aleksovski, Appeals Chamber
judgment, 24 March 2000, paragraph 72; {CTY Kordié and Cerkez, Appeals Chamber judgment, 17 Dece
2004, paregroph 827,
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1.4. Application of substantive criminal law

The Court accepted the legal qualification of the Prosecution and convicted the accused
Kreso Luti¢ of the criminal offence of Crimes against Humanity referrcd 1o in Article 172
(1) ¢}, §) and k) of the Criminal Code of Bosnia and Herzegovina.

However, the Defense pointed out that Kre§o Luti¢ has been accused of the criminal
offence of Crimes against Humanity referred to in Anticle 172(1) of the CC BiH in
conjunction with Article 180(1) and Article 29 of the CC BiH. Meanwhile, the Defense
argued that Kreso Luti¢ has also been accused of committing the offence in the period of
time from April 10 September 1993. It means for the Defense that he is accused under a law
which was enacted ten years after the alleged offence had been commitled and which,
moreover, is more severe 1o him. Therefore, only the criminal code in force at the time the
offence was committed and that is the most lcnicnt to the Accused should be applicd to
Kredo Lucié.

The Count finds the principles of legality and of time constrainis regarding applicabiliy
relevant to determine the substantive law applicable at the time the criminal offences of
crimes against humanity were commitied, while taking into account the then cxistent
intemnational law provisions.

1.4.1. The legal provisions

The CC SFRY was in force at the time the criminal offence was committed. In fact, the
SFRY Assembly previously adopted the law at the session of the Federal Council, held on
28 September 1976, and published it in the Official Gazette of SFRY No. 44 of 8 October
1976. Following the declaration of independence, the Criminal Code of SFRY was adopted
as the law of the Republic of BiH, based on Decree Law of 22 May 1992 (with slight
changes), and entered into force on the day of its publishing. In the temitory of the
Federation of BiH, the CC SFRY was in force unil 20 November 1998, in the territory of
the Republika Srpska until 31 July 2000, and in the territory of the Bréko District until
2001. A new Criminal Code for BiH entered into force on | March 2003, for the Federation
of BiH on | August 2003, and for Republika Srpska on 1 July 2001.

War crimes against civilians were foreseen in Anicle 142 of the CC SFRY and were
punishable with al least 5 years imprisonment or death penalty. The CC of BiH foresees war
crimes against civilians in Anicle 173 and they are punishable with at least 10 years or 2
long-term imprisonment. On the other side, the CC of BiH foresees crimes against humanity
in Anticle 172 and they are punishable with at least 10 years or a long-term imprisonment.
Meanwhile, crimes against humanity were not foreseen in the CC SFRY.

Comparing the different legal provisions, it must be concluded that war crimes against
civilians are established by both the CC SFRY and the CC BiH, but the penalty foresecn by
the CC SFRY is more lenient; crime against humanity was not foreseen by the CC SFRY.

Given the time of the atlcged perpetration of the criminal offences (April 1o September
1993) and the substantive law in force at the fime, the Court considers that it is imporiant 10
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pay attention to the principle of legality (on both sides: nullunt crimen sine lege and nulla
poena sine lege) and the principie of time constrainis regarding applicability.

1.4.2. The rule of the principle of legality

Anicle 3 of the Criminal Code of BiH prescribes the principle of legality according 10
which no punishment or other criminal sanction may be imposed on any person for an act
which, prior 10 being perpetrated, has not been defined as a criminal offence by law or
intemational law, and for which a punishment has not been prescribed by law.

On the other side, Article 4 of the Criminal Code of BiH (Time Constraints regarding
Applicability) prescribes that the law that was in effect at the 1ime the criminai offence was
perpeirated shall apply to the perpetrator of the criminal offence and, if the law has been
amended on one or more occasions after the criminal offence was perpetrated, the law that
is morg lenicnt 1o the perpetrator shall be applied.

Provisions similar to those foreseen under Article 3 and Anticle 4 of the CC of BiH can be
found in the CCs of Bréko District, Federation of BiH and Republika Srpska.

The principle of legality is also prescribed under Anticle 7 (1) of the European Convention
on Human Rights and Fundamental Freedoms (hercinafier: the ECHR), which has the
priority over all other laws in BiH*. According 10 the mentioned Article of the ECHR “No
one shall be held guilty of any criminal offence on account of any act or omission which did
not constitute a criminal offence under national or international law at the time when it was
commitied. Nor shall a heavier penalty be imposed than the one that was applicable at the
time the criminal offence was committed”.

Anticle 15 (1) of the Intermational Covenant on Civil and Political Rights (hereinafler: the
ICCPR) prescribes: “No one shall be held guilty of any criminal offence on account of any
act or omission which did not constituie a eriminal offence, under national or intemational
law, at the time when it was commitied. Nor shall a heavier penalty be imposed than the one
that was applicable at the time when the criminal offence was commitied. IF, subscquent to
the commission of the offence, provision is made by law for the imposition of the lighter
penalty, the offender shall benefit thereby”.

Therefore, it is forbidden to imposc a heavicr penalty than the one applicable al the 1ime
when the criminal offence was perpetrated. Hence, these provisions prescribe a ban on
imposing a heavicr penally, failing to dctermine obligatory application of a more lenient law
to the perpetrator, in comparison 10 the penalty applicd at the time of the commission of the
cnminal offence. This is the rule of the principle of legality, but there is an excepiion to the
principle of legality.

1.4.3. The exception to the principle of legality

In faci, Anticle 4a) of the CC BiH prescribes that Anticles 3 and 4 of the CC BiH shall not
prejudice the trial and punishment of any person for any act or omission which, at the time

™ Aniicle 2 (2) of the Constitution of BiH
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when it was commilted, was criminal according to the general principles of intermational
law.

Also Anticle 7 (2) of the ECHR prescribes that “This article (Anicle 7 (1)) shall not
prejudice the trial and punishment of any person for any act or omission which, at the time
when it was committed, was criminal according 10 the general principles of law recognized
by civilized nations”.

Funthermore, Article 15 (2) of the ICCPR prescribes that “Nothing in this article shall
prejudice the trial and punishment of any person for any act or omission which, at the time
when it was committed, was criminal according 10 the general principles of law recognized
by the community of nations”.

In sum, Anticle 4a) of the CC BiH adopted, in fact, the provisions of Article 7 (2) of 1he
ECHR and Anrticle 15 (2) of the ICCPR thus explicitly enabling exceptional departure from
the principte referred to in Anticle 4 of the CC BiHl, as well as departure from the obligatory
application of a more Icnient law in the proceedings concerning criminal offences according
10 intemational law, concerning the charges including the violation of the rules of
international law. Such a position was taken in the hitherto jurisprudence of the Coun of
BiH, following international jurisprudence’’.

The State of Bosnia and Herzegovina, as a successor state of the former Yugoslavia, ratified
the ECHR and the ICCPR and they cover the incriminating time of the criminal offenses.

Therefore, these treaties are binding on the Siate of Bosnia and Herzegovina and the
governmental bodies of Bosnia and Herzegovina must apply them. Hence, Article 4a) of the
CC BiH constitutes a mere national legal reminder because it would not be necessary for the
application of the treaties. That is why these ireaties are binding on all courts in BiH, and
Anticle 4a) of the CC BiH is not a necessary condition for their application.

Al the relevant tlime, the criminal offence of War Crimes against Civilians was prescribed
under Article 142 of the Criminal Codc of SFRY which was then in force in Bosnia and
Herzegovina. Article 173 of the CC BiH aiso prescribes war crimes agains1 civilians.
Therefore, the criminal offence of War Crimes against Civilians was prescribed under the
law and the principle nullum crimen sine lege is met.

However, war crimcs against civilians were punishable with at least 5 years imprisonment
or the death penalty under Article 142 of the CC SFRY, while Anticte 173 of the CC of BiH
punishes war crimes against civilians with at feast 10 years or a long-term imprisonment.
Nevertheless, as the provisions show, the prescribed punishment referred 10 in Anticle 173
of the CC BiH is surely more lenient than the death penalty prescribed under Article 142 of
the CC SFRY and which was in force at the time the criminal offence was commiticd.

N See the Abduladhim Makionf Decision on Admissibility and Merits of the Constitutional Coun of Bosnia
and Herzegavina, 30 March 2007, No. AP1785/06, as already referred 10 in the Coun of BiH case law; See for
example the Verdict against Radmilo Vukovi¢, No. X- KR/06/217, fram 16 April 2007, the ECtHR Judgment
in the case Karmo v. Bulgaria, dccision on admissibility, 9 February 2006.
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1.4.4. The Europcan Court Jurisprudence

Ariicle 7 (1) of the ECHR and Article 4 of the CC Bill prescribe that the law thal was in
efTect at the time when the criminal offence was perpetrated shall apply if it is more lenient
to the perpetrator. In praclice, the European Court finds the violation of Anicle 7 when, by
retroactively applying the new law which has direct or indirect effect {e.g. the provisions of
recidivism) on sentencing, the convicted person is punished with a heavier penalty than the
onc the person would face at the time of the perpetration of the criminai offence.?*

In fact, the abolishment of the death penalty in BiH?® initiated new issues in this regard, or
more precisely where the national law replaced the death penalty (Article 142 of the CC
SFRY) with the penalty of a long-term imprisonment (Article 173 of the CC BiH). The
European Court took the rule and the exception to the principle of legality as equally well
recognized and makinl% part of the same principle. The European Court considered this issue
in, at least, 1wo cases.

In the Karmo case, the applicant has been convicted of aggravaled murder he committed in
1993. The types of criminal sanctions prescribed under the Criminal Code of Bulgana,
which was then in force, amounted to fifleen to twenty years of imprisonment (maximum)
or death penalty. Amendments 10 the law in 1995 iniroduced the sentence of life, while the
death penalty was abolished in 1998. In 1996 the applicant was found guilly and scnicnced
to the dcath penalty. Upon the appeal, the Supreme Coun of Bulgaria delivered a Judgment
on 17 April 1998, revoking the first-instance Judgment and modifying the sentence 1o life
imprisonment.

The applicant filed an appeal pursuant 10 Anicle 7 of the Convention because he was
sentenced to life, which was not prescribed under the national law at the time when the
criminal offence was committed. He belicved that he was supposed 1o be semienced 10
imprisonment of a maximum of twenty years. The Europcan Court refused the appeal as
“abviously unfounded*.*’

According to the jurisprudence of the European Court, onc cannot refer 10 a violation of
Article 7 of the Convention in the event when the applicant has been imposed a life
imprisonment or the penalty of long-term imprisonment for a criminal offence for which
death penalty was prescribed at the time of the commission, although a life imprisonment,

A See ECIHR, Jamil v. France, Judgmen: of B June 1995; ECIHR, Achour v. France, Judgmen of 10
November 2004: ECIHR. Achour v. France, Grand Chamber, Judgment of 29 March 2006.

¥ In compliance with Protocols No. 6 and No. 13 of the ECHR.

3 See ECIHR, Karmo v, Bulgaria, Decision on Admissibility of 9 February 2006. See also ECtHR, /vanov v.
Bulgario, Decision on Admissibility of 5 January 2006.

" On the following grounds: “The Court recalls that according o the Court’s case-law, Article 7 § 1 of the
Convention embodies generally the principle that only the law can define o crime and prescribe a penahy and
prohibits in panicular the rewrospective application of the criminal taw where it is to an accused's
disedvantage. The Count notes that in the present case the domestic couns, arguing thet the applicant should
have been sentenced o death, imposed a joint senence of “life imprisonment”, which they found 10 be more
Icnient that the death penalty. Accordingly, the amendment of the forms of penalties envisaged in the Criminal
Code for the most severe offence for which the applicent was found guilly operated in the applicant’s favor
and he received a more lenlent penalty than was envisaged for that affence ar the rime it was committe
(ECIHR, Karmo v. Bulgaria, decision of 9 February 2006).
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or a long-term imprisonment were not prescribed under the law that was in force at the time,
because a life imprisonment is obviously more lenient than the death penalty.

Therefore, as already said, the application of Anticle 173 (1) (c) and (e) of the CC BiH doces
not cither constitute a violation of the principle mula poena sine lege or the rights of the
accused lo receive a more lenient penalty upon him. Rather the contrary, it is also
completely in compliance with “the law and international law", or “general principles of
international law*", or Anticles 3 and 4a) of the CC BiH.

1.4.5. International Law

As seen above, the CC of BiH foresees crimes against humanity in Article 172 that are
punishable with at least 10 years or long-tcrm imprisonment. However, crimes against
humanity were not foreseen in the CC SFRY. Following the aforementioned, it must be
noted that, at the time the criminal offences were allegedly commitied, Bosnia and
Herzegovina, as a successor state of SFRY, was a signatory party to all relevant
inlerlr;mional conventions on human rights and international humanitarian and/or criminal
law,

Also, customary status of criminal responsibility for war crimes (against civilians or against
humanity), and individual criminal responsibility for these criminal offenscs committed in
1992, was recognized by the UN Secrelary-General”, the International Law Commission *,
as well as jurisprudence of the ICTY and the Intemational Criminal Tribunal for Rwanda
(ICTR)*. These institutions have established that ciminal responsibility for war crimes
constitutes a perempiory norm of international iaw or jus cogens.’® That is why it appears
undisputable that the criminal offenses committed in 1992 constituted part of customary
international law.

This conclusion was confirmed by the Study on Customary International Humanitanan
Law’? conducted by the International Committee of the Red Cross. The Swudy concluded
that “serious violations of international humanitarian law constitute war crimes” (Rule 156),
“individuals are criminally responsible for war crimes they commit” (Rule 151) and “Siates
must investigale war crimes allegedly committed by their nationals or armed forces, or in

 This panicularly includes: The Convention on Genocide (1948); The Geneva Conventians (1949) and their
additional Protocols {(1977); The Convention on Slavery amended in 1956; The Internarional Convention on
the Elimination of All Forms of Racia! Discrimination (1966); The Inernational Covenant on Civil ond
Political Rights (1966); The Convention on the Non-Applicabitity of Statutory Limitations 10 War Crimes and
Crimes against Humanity (1968); The intemational Convention on the Suppression and Punishment of
Apartheid (1973); The Convention on the Elimination of All Forms of Discrimination against Women (1979);
The UN Convention against Torture (1984)

3 Repon of the UN Secretary-General pursuant to Paragraph 2 of Security Council Resolution 808 of 3 May
1993, paragraphs 34-35 and 47-48

M |nternationa) Law Commission, Commentary to the Draft Code of Crimes against the Peace and Security of
Mankind (1996), Article 8.

B |CTY Tadié, Appeals Chamber, Decision on the Defense Motion for Imerlocutory Appeal on Jurisdiction, 2
October 1995, para. 151; ICTY Tadié, Triat Chamber Judgment, 7 May 1997, paras 618-623;

% |nemational Law Commission, Commeniary to the Draft Articles on Responsibility of Siates for
Intemmatianally Wrongful Acts (2001), Anticle 26.

 jean-Maric Henchaerts and Louise Doswald-Beck, Customary Intemationat Humanitarian Law, ICRC,
Cambridge University Press, 2005, pages 568 el seq.
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their territory, and, if appropriate, proseculc the suspects. They must also investigate other
war crimes over which they have jurisdiclion and, if appropriate, prosecute the suspects”
(Rule 158).

According 1o the universal jurisdiction principle, customary international humanitarian law
is obligatory for each state throughout the world, regardless of whether it has ratified the
appropriate iniemnalional legal instruments. Therefore, each siate is bound to prosecute or
extradite (owr dedere awr judicare) all persons suspected of having violated customary
intemational humanitarian law. Any restriclion imposed by a State in relation 10 the
extradition, without prosecution, of the persons suspected of having violated intemational
humanitarian law constitutes a violation of the international obligations of that Siate.

Principles of international law recognized in the UN Genera) Assembly Resolution 95 (i)
(1946) as well as in the International Law Commission (1950) refer to “the Charter of the
Nuremberg Tribunal and the Judgment of the Tribunal”, hence to war crimes in general.
“Principles of Interational Law Recognized in the Charter of the Numberg Tribunal and in
the Judgment of the Tribunal” werc adopted by the International Law Commission in 1950
and submitted to the General Assembty.

Principle | prescribes that “Any person who commits an act which constitutes a ¢rime under
international law is responsible therefore and liable 1o punishment”. Principle i also
prescribes: “The fact that internal law docs not impose e penalty for an act which constitutes
a crime under international law does not relieve the person who committed the act from
respansibility under intermational law",

As said above, crimes against humanity were not forescen in the CC SFRY, but they are
included in Article 172 of the CC BiH. However, the criminal offence of Crimes against
Humanity should in any case be placed under “general principles of international law”
referred 1o in Article 3 and Anticle 4 (a) of the CC BiH. That is why regardless of whether
viewed from the aspect of customary international law, international treaty faw or “the
principles of international law”, it is indisputable that war crimes, including crimes against
humanity, constituted a criminal ofTense at the critical time. In other words the principle of
legality is complied with, in the sense of both nullum crimen sine lege and nulla poena sine
lege.

Article 4a) of the CC BiH refers 10 “general principles of international law”. Anicle 7 (2) of
the ECHR refers to “the general principles of law recognized by civilized nations” and
Article 15 (2) of the ICCPR refers 10 “the genera! principles of law recognized by the
community of nations”. Neither the ECHR nor the ICCPR recognized the identical term 1o
the onc used in Article da) of the CC BiH. In fact the term “general principles of
intemational law” constitutes a combination of “the principles of intemmational law" as
recognized by the UN Gencral Assembly and the Intemational Law Commission, on the one
hand, and “general principles of law recognized by the community of nations” recognized
by the Statute of the International Count of Justice, Article 7 (2) of the ECHR and Anicle 15
(2) of the ICCPR, on the other hand.

Furthermore, the jurisprudence of the European Count on Human Rights stresses the
application of Anticle 7 (2) in comparison 1o the application of Anticle 7 (1) of the ECHR in
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several similar cases®® in which the subject mattcr was the cxistence and punishment of
Crimes against Humanity as a crime. Moreover, in Kolk and Kislyiy v. Estonia, the
European Coun “recalls that the interpretation and application of domestic law falls in
principle within the jurisdiction of the national courts.’® This also applics when the domestic
law pertains to the rules of general international law or international treaties.

Therefore, the criminal offence of Crimes against Humanity in any case is subsumed under
“the general principles of intemational law" referred 10 in Article 42) of the CC BiH, and
the principle nulfum crimen sine lege is met.

In sum, for the foregoing reasons, the Count concludes that applying the Criminal Code of
Bosnia and Herzegovina, namely its lega! provisions of Anicle 172 and 180, is not a
violation of the principle of legality.

2. The findings of the Court

2.1. Crimes Against Humanity

On 7 March 2007 and 23 July 2007, the Court rendered two decisions accepting as proven
the facts established in ICTY Judgments conceming the place and time of this casc. These
Judgments established not only the exisience of a widespread and systematic attack against
the Bosniak civilian population in the area of Central Bosnia during the period relevant to
this case but also the role the HVO played in that anack.

Bearing in mind the facts listed in these two procedural decisions, the Court considers that,
al the time of incriminating events in the Kredevo arce, there was a widespread and
systemalic attack by the HVO Kredevo directed against the Bosniak civilian population.

The Defense regularly claimed that the situation in Kresevo regarding this particular point
was different from the rest of Central Bosnia and should not be assimilated to the whole
area, since, on 17 June 1993, afier many provocations against the Croat population of this
municipality, the Army of BiH attacked Kreevo.

The Court must emphasize that, when establishing whether there was an guack against o
panicular civilian poputation, it is irrclevant that the other side also commiticd atrocitics
agains! ils opponent’s civilian population. The existence of an attack from onc sidc against
the other side should neither justify the attack by that other side against the civilian
population of its opponent nor displace the conclusion that the other side’s forces were in
fact targeting a civilian population as such. Each aiack against the other's civilian
population would be equally illegitimate, and crimes committed as part of this auack
should, all other conditions being mel, amount to crimes against humanity. As established
by the ICTY®, “evidence of an attack by the other party on the accused’s civilian
population may not be introduced unless it tends 10 prove or disprove any of the allegations
made in the indictment, notably to refute the Prosecutor’s contention that there was a

3 gee ECIHR Nafarilid v. Croatia, $1891/99, Admissibility Decision, 4 May 2000,

¥ See ECIHR Papon v.France No. 54210400, 25 July 2002 and Touvier v. France, No. 29420/95, Decision of
the Commission of 13 January 1997.

9 gee |CTY Kunarac, Kovad and Vukovié, Appeals Chamber, 12 June 2002, para 88.
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widespread and systematic attack against the civilian population. A submission that the
other side is responsible for starting the hostitities would not disprove that there was an
atlack against a particular civilian population”.

[t follows from the facts established by the ICTY, which were accepted as proven, that
Croal nationalism and discrimination against Muslims was on the increase in central Bosnia
in 1992-1993, due to a variety of factors, and that this may have contributed to the
commission of the crimes forming the subject of this indictment. Wheiher there was equally
a species of Muslim nationalism being preached does not affect this finding. The Coun
considers that there is compelling evidence to the efTect that starting in mid-1992, tensions
and animosity betwcen Croats and Muslims rapidly escalated and this mutual animosity just
worsened the relations belween the two groups, resulting in cach group increasingly being
engaged in a policy of discrimination against the other. Whether the Croats pursued this
policy in a more fierce and ruthless way and on a larger scale is a question that may be left
unresolved for the purpose of this case.

Common Anicle | of the Geneva Conventions establishes that “the High Contracting
Panics undertake to respect and 10 ensure respect for the presemt Convention in alt
circumstances”.

The Court emphasizes that, according to this provision, the fact that the adversary engages
in unlawlul behavior and persecules or kills civilians cannot be a justification for similar
and reciprocal conduct. Moreover, common Article | establishes an obligation 10 respeet
and 10 ensure respect “in all circumstances”, making the obligation unconditionsl and, in
particular, not subject to the constraint of reciprocity. In truth, no circumsiance can be
invoked in suppont of any given breach of the obligations concerned. None of the legally
recognized means apt to “remedy” the illegality of violations of intemational law, be it self-
defense, recourse to counter-measures, consent of the victim or state of necessity, are of
consequence or can be claimed as circumstances precluding wrongfulness in this panticular
field. This is because international humanitarian law escapes the general logic of reciprocity
that normally prevails in the intcrnational legal system*'. On the issue, the ICTY has itself
taken a clear siance by rejecting what it termed the “u guogue principle”, namely the
argument based on the allegedly reciprocal nawrc of abligations created by the
humanitarian law of armed conflict. Rebutting this argument, the Tribuna) stressed that “the
bulk of this body of taw lays down absolute obligations, namely obligations that are
unconditional or in other words not based on reciprocity”*?, An ICTY Trial Chamber held
that evidence that another party to a conflict may have committed atrocitics “is, as such,
irmelevant because it does not tend to prove or disprove any of the allegations made in the
indiciment against the accused”.’ As such fundamental rules may not be infringed in any
circumstance, it follows that the Security Council cannot request States to implemeni
sanctions in violation of humanitarian law. In other words, although Article 103 of the
Charter assents that the obligations of UN members under the Charter, thus including the
duty under Article 25 to accept and carry out the decisions of the Security Council, prevail

“' See L. Condorelli and L. Roisson de Chazoumes. “Quetques remarques & propos de I'obligation des Eims de ‘respecter et
faire respecter’ le droit intemational humanitaire ‘en toulcs circonstancey™, C. Swinarski (cd.). Studies and Estays on
;'?tenwt;‘c;;al Humanitarian Law and Red Cross Principles in Honour of Jean Picter, ICRC/Martinus NijholT. Geneve/The
aguc. 4.p 13
“ See ICTY Kuprelki¢ and others. Trial Chamber Judgment, 14 January 2000. parn. $17: Sec also ICTY Limajf. et al,,
"l;dnl Chamber Judgment, 30 November 2003, para, 19).
See ICTY Kupreski¢ et al.. Decision on Evidence of the Good Charseter of the Accused and the Delence of Tw
Quogque™, 17 February 1999, p. 3.
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over their obligations under any other international agreement, this provision cannot apply
10 “Geneva law" obligations binding Staies as well as the UN itsclf, as these obligations
stem from “intransgressiblc” norms that may never be justifiably contravened, either by the
former or by the latter,

The ICTY, in the abovementioned Kupreski¢ case™, siressed that “[as] a consequence of
their absolute character, these nomms of intermational humanitarian law do not pose
synallagmatic obligations, i.e. obligations of a State vis-d-vis another State. Rather (...) they
lay down obligations towards the intemational community as & whole, with the consequence
that each and every member of the international community has a ‘legal interest’ in their
observance and consequently a legal entitlement to demand respect for such obligations™. In
this case, Kredo Lugi¢ was a member of the KreSevo HVO Military Police accused of
having committed a violation of interational humanitarian law against Muslim population.
However, the issue of the extent to which the Muslims would 2lso have commiticd such
violations against Croats is neither material nor relevant when cvaluating the caminal
responsibility of the accused Kredo Luti¢. Furthermore, the involvement of a person in a
“defensive oPeralion" does not in itsclf constitute a ground for excluding cnminal
responsibility .

The Prosecution established beyond reasonable doubt that, during the period in which the
accused Kredo Ludi¢é commitied the acts he is charged with, there was a widespread and
systemalic attack of the army and military police of the HVQO directed against civilian
Bosniak population in the territory of the Kredevo Municipality, among others. This fact
was established in the main trial against the accused Kredo Luéi¢ and was also established
by ICTY Judgmcms“’. The Trial Panel by its decisions dated 27 March 2007 and 23 July
2007 accepted these facis established by the ICTY as proven.

In relation to the other necessary key elements of Crimes ageinst Humanity, it is
indisputable that, in the incriminating period relevant to the Indictment, the accused was the
Commander of the Kredevo HVO Military Police. This fact is not contested by the accused
himsell or his defense. Therefore, the Court found that the accused had knowledge of the
widespread and sysiematic attack directed against non-Serb civilian population and his acts
were part of that attack.

As o the other necessary key elements of crimes against humanity, by evaluating
individually and holistically the presenied evidence, the Court cstablishes beyond any
reasonable doubt that during the incriminating period, Kreso Luti¢, as the Commander of
the Kresevo Military Police and staying in the area of Kredevo municipality, could know of
the existence of such an attack and that he was aware that his acts in the capacity of the
military police Commander were part of the attack. Furthcrmore, he stated that the milnary
police would execute the orders of SIS each time SIS would request the apprehension of
Bosniak able-bodied men.

Thus, it can be concluded that he was fully aware of the existence of the widespread and
systematic attack directed against the Bosniak civilian population. The Court also finds that

* Ibid, para, 519.

3 \TY Kordié and Cerkez, Trial Chamber, 26 February 2001, paras. 448- 452.

* From the following ICTY cases: Aleksovski, Dario Kordi¢ and Mario Cerkez, Tihomir Blutki¢ and Ivica
Rajié
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there is sufficient evidence 10 determine beyond reasonable doubt that the gcts of Kredo
Luti¢ included participation in the unlawfu) deprivation of liberty, imprisonment in poor
conditions, forced labor and other inhumane treaiment of the Bosniak civilian population, as
stated in detail in the next Scction of this Verdiet. These acts of violence were plainly part
of the widespread and systematic attack directed against the Bosniak civilian population of
Kredevo. Kredo Ludi¢ was the Commander of the military police and, in the commission of
the criminal acts, he was either obeying direct orders which he himsell gave to his
subordinates or, at least, acting consistently with the policies of his command, HVQ 3"
Baualion and SIS. Consequently, his criminal acts were pant of the widespread and
sysiematic attack.

The Court further concludes that the general requirements of the legal definition of crimes
against humanity are fully met in this case.

2.2. Underlying criminal offenses

As said, in addition to the general clements of the definition of crimes against humanity, it
is necessary to consider the existence of some acts Kredo Lugié perpetrated as part of such
an attack. Kre$o Ludi¢ is charged with the underlying criminal offences of imprisonment,
torture and other inhumane acls as, in this case, defined under items ¢), f) and k) of Article
172 (1) of the CC of BiH.

2.2.1. Untawful deprivation of liberty, imprisonment in poor conditions and forced
labor and other inhumane acts (Charges under Count 1)

Applying the criteria of these legal provisions 1o the facts described under Count 1, the
Count, bearing in mind the presented evidence (under IV.1.1.) finds that at least a large
majority of thc apprehcnded people, not 10 say all of them, were civilians.

Indeed, Aida Agi€, a housewife whose sons and husband where hiding in the forest for
several weeks, was arvesied in a private house while she was not involved in any miliary
activity. Nadid Beganovi¢ was arrested while working in his field in Mratiniéi. Galib
Kustura, who was accommodated in Kresevo as a refugee, was opprehended while
collecting humaniiarian aid. The same goes for Osman Bejti¢, Enver Bejtié, Refik Hodzi¢,
Adem Lusija and Halid Lu3ija, who were arrested in their respective houses. Edin Hasandié
and Junuz Ahbabovi¢ were apprchended in the bakery they used to work and live in, as
confirmcd by Admir Topalovié.

The Coun notes that the abovementioned persons, among others, were arrested in their
place of residence or work, in hors de combat situation, and thus are legally qualified as
civilians.

Contrary 10 the argument made by the Defensc, the Court emphasizes that “civilian” means
predominantly civilian, as csiablished by the ICTY*": “A population may be considered as
civilian even if cenain non-civilians are present; it must simply be predominantly
civilian.™* Indecd, even the presence of those involved in the conflict does not deprive

::Sca {CTY Kunarac, Kovat and Vukovit, Appeals Chamber Judgment, 12 June 2002, para. 180,

Some as in ICTY Jelisié, Trial Chamber, 14 December 1999, para, 34: “The presence within the civilian
population of individuals who do not come within the definition of civilians does not deprive the popuintion
its civilion character.”
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population of civilian nature*®. Civilian includes those who were members of a resistance
movement and former combatants but who are no longer taking part in hostilities®. The use
of the word “population” does not mean that the entire population of the gcographical entity
in which the attack is taking place must have been subjected 1o that atiack. I is sufTicient to
show that enough individuals were targeted in the course of the attack or that they were
targeted in such a way as 1o satisfy (...) that the attack was in fact directed against a civilian
population, rather than against a limited and randomly selected number of individuals”.

The Coun also notes that the apprehended civilians neither followed nor enjoyed any
procedural safeguard, nor was any justification of their apprehension given, as almost all the
wilnesses apprehended pointed expressively in their testimonics. Neither a legal basis nor
any justification was given (o them.

Therefore, the Court concludes that the apprehension the accused is charged with under
Count 1 of the Indictment regarding the aforementioned persons consisied in untawful and
intentional deprivation of liberty and was part of the widespread and systematic attack.

However, as the Accused is not charged under Anticle 180 (2) of the CC BiH, meaning that
Kreso Ludié is not charged with command responsibility, the Count considers that Kreso
LLugié can be criminally responsible only for the unlawful apprehension he personally and
directly commiited and where he ordered other apprehensions.

In accordance with this and the evidence presented, the Coun concludes that Kredo Luti¢
unlawfully deprived of liberty Nasid Beganovi¢, Edin Hasandié¢, Junuz Ahbabovi¢, Adem
Lusija, Helid Ludija and Aisa Agi¢ when he directly arresied them in their homes and in an
hors de combar situation. Indeed, Nasid Beganovié, who knew the Accused from before,
clearly stated that he had been apprehended by KreSo Lutic on 20 June 1993. Halid Lusija
said he was amested by KreSo Luti¢, Mato Miletié and a third unknown young man. Halid
Lusija said he was arrested by Kreso Luti¢ with his cousin near his house on 23 June 1993,
a few months after he had to return his HVO uniform and weapon “like al! other Muslims™.
This testimony was corroborated by Adem Lusija, who stated that he was arrested near his
house on 23 June 1993, with his brother and cousin, after he had 1o lcave the reserve
composition of the police. Witness Aida Agi¢, although she did not know Kredo Lutié from
before, stated that she was sure Kre3o Lutié was one of those who arrested her with other
women in 2 house were all of them were together. Finally, the witness Junuz Ahbabovié
said that Kreto Ludié¢ and two other police officers apprehended him with his colleague
Edin Hasandi¢ while they were working in a bakery. Edin Hasandi¢ also confirmed that he
was arrested with Sunuz Ahbabovié by Kredo Lutit¢ and two other military police officers
while working in the bakery. Admir Topalovi¢, the owner of that bakery, knew the accused

® See ICTY Kupretkié, Trial Chamber, 14 January 2000, para. 549: “The presence of those aclively invotved
in the conflict shoutd not prevent the characterization of a population as civilian and those actively involved in
a resistance movement can qualify as victims of crimes against humanity”.

% Gee \CTY Tihomir Biotkié, Trial Chamber, 3 Maorch 2000, para. 214: “Crimes against humanily (...) do
not mean only acts commitied against civilians in the sirict sense of the term but include also crimes agoinst
iwo categories of people: those who were members of a resistance movement and former combatants-
regardiess of whether they wore wear uniform or not - but who were no longer tnking pan in hostilities when
the crimes were perpetraied because they had either leR the army or were no longer bearing trms or,
ultimately, had been placed hors de combat, in panicular, due to their wounds or their being detained. The
specific situation of the victim ot the moment the crimes were committed, rather than his stetus, must be taken
inio account in determining his standing as a civilian.”
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Kreso Lutié¢ from before and was an eyewilness to the apprehension of Junuz, Ahbabovié
and Edin Hasandi¢ by Kre$o Luié.

According to the presented evidence, Galib Kustura, Dzemo Rami¢, Refik Hodzi¢, Enver
Bejti¢ and Osman Bejti¢ were unlawfully deprived of liberty by mililary police officers
subordinated 10 KreSo Luti¢, who was the Commander of the Military Police. The Coun
finds that no evidence was presented which indisputably established that Kredo Ludid
ordcred any apprehension. The Accused is charged under Article 180 (1) of the CC BiH,
and not under Anicle 180 (2) of the CC BiH, which means that he has been charged only
with personal criminal responsibility, and not with command responsibility. Therefore, the
Coun concludes that the accused Kredo Luéi¢ cannot be responsible for the criminal
offences committed by his subordinates, which in 1the case means for the apprehension of
civilians made by his subordinates.

Furthermore, the Court finds that the Prosecutor did not prove beyond reasonable doubt
who the author of the alleged apprehension of Omer Ramié, Halid Ramié, Ibrahim
Beganovi¢ and Asim Beganovié was. The Court concludes that they indeed were
apprehended. However, there is no evidence about who apprehended them.

The Defense argued that the apprehension and imprisonment at issue were justified since
the “intemment” was justified for military and security reasons and was in accordance with
intemational humanitarian law.

The Court does not accept this argument. It is true that the Geneva Conventions and its
additional protocols, in case of an armed conflict, both intemational and non-intemational,
provide for internment and assigned residence as ?ossiblc measures 10 be taken. Bui this
exceptional measure is subject to many guarantees®' that must be met. The allegation was
made; however, no evidence was presented showing that the criteria have been met in this
specific case.

Indced, the Count cmphasizes that these measures must be “absolutely necessary for the
State security”. This is implied under the general principle that personal liberty is a rule and
that the criminal justice system is able to deal with persons suspected of representing a
danger 10 Stale sccurity®?. Another guarantec provided by Anicle 78 of the Fourth Geneva
Convention and Anicle 4 (2) (b) of the Additional Protocol 11, consists in the prohibition of
intlemment as & collective punishment, meaning that this intlemment can only be ordered on
a case-by-case basis, and not as a collective measure. Also, the pnnciple of legality implics
that where a State decides to derogate the right 10 liberty, such a decision must, inter alia,
be officially proclaimed so as to enable the affected population 1o know the cxact matcrial,
territorial and temporal scope of application of that emergency measure, Furthcrmore,
“internment” implies the right 10 be informed about the reasons for such a measure and 10
be registered and held in a recognized place of intemment, with a right to challenge the
lawfulness of the detention. The Court notes that medical care is also one of the intemnee’s
rights according 10 Anticle 81 of the Fourth Geneva Convention and Article $ (1) (b) of the
Additional Protocol il.

M See Jelena Pe¢ji¢, “Procedural principles and sofeguards for intemment / administrative detention in armed

conflict and other situations of violence®, in tntemational Review of the Red Cross, Volume 87, Number 858,

g;me 2005, pages 375-391.

o Sec ?nicles 43 and 78 of the Fourth Geneva Convention of 12 August 1949 and Anticle 75 (3) of the
rotocol 1.
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The Court concludes that it is obvious from the presented evidence that nonc of the required
guaranices for intemment have been respecied. The Count further concludes that the
detention at issue was not “intemment” but proper unlawful imprisonment.

Finally, the Court notes that ai least the majority of the detained persons did not actually
volunieered 1o be either “accommodated” or “protecied” in the Kredevo Primary School or
in the Sunje hall. The Coun is well aware that the testimonies should be taken as they were
seen actually and not currently. All the witnesses, when teslifying, used the word “arrested”
or “apprchended/deprived of liberty” by armed and uniformed men. Also, the Coun
considers that the Defense argument for “accommodated” or “protected” is completcly
illogical, since it was also established that those places were guarded by armed men in
uniform, while many other Bosniaks, namcly children, women and clderly were under
house arrest. The Court considers that, if the purposc of this arbitrary and imposed
"isolation” was protection, the most vulnerable ones, meaning women, children and elderly,
should have been in these places for protection and not at home, even if under house arrest.
Furthermore, the Court notes that the detainces from these deiention places were sent o
perform forced labor and that some detained women were also forced 10 perform some field
work. Finally, the Count also considers that the fact that HVO soldiers who ran away from
the frontline were also detained in the Sunje hall clearly confirms that the Sunje hall was a
detention place.

2.2.2. Imprisonment in poor conditions

Further in_relation 19 Count 1 (detention _conditions), the Accused has been charged with
“ordering that the Bosniak civilian population be taken away and imprisoned in the camps
in the Ivo Lola Ribar Primary School in Kresevo and in the Sunje warchousc in Kredevo.
The prisoners did not have sufTicient food, water or necessary medical assistance there.”
Again, being mindful of the evidence presented (under 1V.1.2), the Court concludes that
witnesses testified clearly and copsi itions i j

H . () B

were not appropriate 1o the human dignity of the d iained persons.

However, the Court also concludes that the Prosecutor failed 10 establish beyond reasonable
doubt that the accused Kredo Ludié had any authority or influence on the functioning of the
camps. The Prosecutor argued thai the Accused's signature was requested lo refcase onc
detainee from the Sunje hall, and that the military police, at onc point, werc in charge of the
sccurity of the Sunje hangar, which was also confirmed by the defense. Nevertheless, the
Court considers that only these facts, without any other evidence, are not sufficient 10 prove
the involvement and liability of Kredo Ludi¢ in relation to the detention conditions. In
particular, the Court notes that neither the Prosccution witnesses nor the Defense witnesses
saw the accused Kredo Lutié in the Sunje hangar. Witnesses of both parties clearly stated
and confirmed that one or two military policemen secured the outside of the Sunjc hangar
and that this lasted only for a shont period of time. Therefore, the Court concludes that the
accused Kredo Ludié¢ has no responsibility for the imprisonment in poor conditions.
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2.2.3. Forced labor

Finally, in relation 10 Count ! (forced labor), the accused Kredo Luti€ has also been charged
with ordering that the detainees from the Sunje hall “be 1aken 10 perform forced labor on a
daily basis, where they performed hard labor".

Having analyzed the presented evidence (under 1V.1.3), the Count concludes thar all the
Prosecution witnesses testified about having been sent on a daily basis 1o dig trenches on the
frontline and perform other works. Many of them corroborated that by stating that they were
always cscorted to the frontline by the military police. The role of the military police
consisted in taking the detainees from the Sunje hall 10 the frontline 1o perform forced labor.
This fact was also confirmed by the Defense witnesses Ljuban Cigelj, Ivo Kuli$, Kreso
Luti¢, Zarko Pavlovié, Pavo Vukoje, Anto Mari¢, Mato Tadi¢ and Tomo Celan.

The Court notcs that international humanitarian law allows for some labor to be performed
by protected persons in armed conflicts, For cxample, Anticle 51 of the Fourth Geneva
Convention establishes that

“The Occupying Power may not compel protecled persons 10 serve in ils armed or
auxiliary forces. No pressure or propaganda which aims at securing voluntary
enlistment is pecrmitted. The Occupying Power may not compel protecied persons o
work unless they are over cighteen years of age, and then only on work which is
necessary either for the needs of the army of occupation, or for the public wtility
services, or for the fecding, sheltering, clothing, transportation or health of the
population of the occupied country. Protected persons may not be compelled 10
undertake any work which would involve them in the obligation of taking part in
military operaltions. (...)

Every such person shall, so far as possible, be kept in his usual place of employment.
Workers shail be paid a fair wage and the work shall be proportionate to their physical
and intelleciual capacities. The legislation in force in the occupied country conceming
working conditions, and safeguards as regards, in panicular, such matters as wages,
hours of work, cquipment, preliminary training and compensation for occupational
accidents and diseases, shall be applicable to the prolected persons assigned to the
work referred 10 in this Article, (...)"

Also Anticle 5 of the Additional Protocol Il contemplaics forms of labor.

The Count considers that it is not necessary to analyze the possible presence of those factors
in the case of Kreso Lugi€. Indecd, the labor performed is clearly in violation of
international humanitarian law. However, the link between the labor performed and the
Accused is not proven beyond reasonable doubt. The Court notes that only one witness said
he saw Kredo Lu¢i¢ on one occasion passing by the frontline. In facy, it is not proved that
the Accused Kreso Lu¢ié issued such an order 1o his subordinates or that he himself
escoried the detainces when they went to perform labor.

Therefore, the Count finds that the accused Kredo Luéié is not personally responsible for
other inhumane ireatment and cannot be responsible for the criminal acts of his

subordinates, as he was not charged with command responsibility, as already mentioned
above.
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3. Torturc of Nadid Beganovié, several Sunjc detainees in the Elcktroprivreda building
and Meho Hodzié (charges under Count 2, 3 and 4)

3.1. Nadid Beganovi¢ (Count 2)

Taking into account the presented cvidence (under 1V.2), the Coun considers that the
kicking of Nadid Beganovi¢ all over his body, as a result of which he fell on the ground,
while the Accused continued kicking him all over his body, is objectively a severe physical
injury, as its purpose was 10 get information about where the brother of the victim was. The
Coun considers that this also qualifics as mental suffering®.

The Coun further considers that the described acts were intentional. The acts of the Accused
clearly aimed at obtaining information about thc whereabouts of the victim’s brother, while
the intent of discrimination is also obvious from the widespread and systematic attack
already established.

Thus, the Court considers that there was a deliberate infliction of severe physical and mental
pain and suffering in the described beatings of NaSid Beganovié in order to get his
confession regarding his brother and in order to discriminate him. Therefore, the described
beatings constitute torture.,

The Defense strongly questioned the credibility of the testimony of Nasid Beganovic.

The Court notes that the viciim himself described in a detailed and coherent way the torture
he suffered. He also clearly identified in the countroom the accused Kre$o Luci¢ as the
direct perpetrator of the described beatings. Nadid Beganovi¢ knew well Kredo Ludi¢ from
before the war, The Court further notes that the statement of Nadid Beganovi¢ was his first
iestimony in criminal proceedings. His testimony was corroborated by Benjamin Karda$,
who remembered that Nasid Beganovié¢ had been taken out for interrogation and returned
pealen up, and by Adem Lusija’s sialement (exhibit T-10).

Finally, the Court finds inconsistent the argument presented by the Defense witnesses Denis
Tadié¢, Mladen Tolo, Ante Mari¢ and the Accused himself that they were together on the
frontline all the time for eight days, staning from 17 June 1993, which means during the
period of time when Nasid Beganovi¢ was apprehended and tortured. The Defense ciaimed
that this fact was confirmed by Exhibit O-57, which siates that Denis Tadi¢ was wounded
on the froniline on 26 June 1993. The Coun finds that the testimonics of Denis Tadic,
Miladen Tolo and Ante Marié were inconsistent regarding the date of wounding of Denis
Tadi¢ on the frontline, since 20 June and 26 June were both unclearly mentioned. Exhibit O-
57 clearly establishes that Denis Tadi¢ was wounded on 26 June 1993, thus six days after
the torture of Nadid Beganovi¢, which does not bring any element of proof regarding where
the Accused, Denis Tadi¢ and Mladen Tolo were six days before.

Thercfore, the Count does not accept the argument of the Defensc and concludes that i is
proven that the accused KreSo Luti¢ torured Nasid Beganovi¢ in the described
circumstiances.

Therefore, the Coun considers that the accused Kreso Luti¢ is personally responsible for
having tortured Nasid Beganovi¢.

3 See ICTY Brdanin, Trial Chamber, | September 2004, paras. 483- 484.
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3.2. Torture of scveral Sunje detainecs in the Elcktroprivreda building (Count 3)
3.2.1. Ibrahim Beganovié

Taking into account the presenied evidence (under 1V.3.1), the Count notes that the only
evidence presented in relation 1o the alleged torture of lbrahim Beganovié is the testimony
of Adcm Lusija, who stated in Exhibit T-10 that his cousin, Ibrahim Beganovié, had told
him that KreSo Luti¢ had tortured him. On the other side, the accused Kreso Lutié
completely denied the allcgation, The victim was not heard, nor was any evidence
presented. Hence, the Courn concludes that it is not proven beyond reasonable doubt that
Ibrahim Beganovi¢ was tortured by the accused Kredo Lugié.

3.2.2. NedZib Fazlibagié

Having reviewed the presented cvidence (under 1V.3.4), the Coun notes, in sum, that
Nedzib Fazlibadic clearly described: how he was captured with Kasim Fazlibadi¢ and
Almedin Musanovi¢; how he and Almedin Mu3anovié were taken by the Accused 1o the
Power Company Elekirodistribucija; how the Accused used coercion against him during
two or three hours long intcrrogation by Kredo Lutié; how he et with bruises on his facc
caused by punches the Accused gave him; how the Accused stood by and laughed as
another military policeman, who, according to the witness, should be Mato Derek, placed a
knife under his throat.

The Court relied on his testimony, which is detailed and consistent. The Court also relied on
the testimony of Kasim Fazlibasi¢, who corroborated Nedzib Fazlibasi¢'s testimony:.

The Coun notes that Nedzib Fazlibadié¢ was bomn in June 1978, and thus, in Junc 1993, he
was a fifleen-year-old minor. As said above, faciors such as the victim's age, sex, state of
hcalth and position of inferiority are relevant in assessing the gravity of the harm,
Therefore, the Count considers that the severe pain and suffering requirement from the
definition of torture is met here.

The Court further considers that the described acts were intentional, that the torture clearly
aimed a1 oblaining information about the weapons in the possession of the Army of BiH,
while the intent of discrimination is also obvious from the widespread and systematic attack
already established.

Thus, the deliberate infliction of severe physical and mental pain and suffering on Nedzib
Fazlibasi¢, by beatings in order to get his confession regarding the weapons in possession of
the Army of Bil and in order 10 discriminate him, constitutes torture.

Therefore, the Court considers that the Accused KreSo Lugié is personally responsible for
the torture of Ned2ib Fazlibagié.

3.2.3. Fazil Fazlibagi¢ (Count 3)

Taking into account the reviewed evidence (under [V.3.3), the Count considers that, even if
Fazil Fazlibadi¢ first refused to speak in the courtroom about his interrogation by the
Accused, a clear and consistent image and description of his beating by Kreso Lugié still
remains. Indeed, he finally admiued that he had been beaten up by the accused Kredo Luétié
in the circumsiances described in the Indictment. The Coun also notes that his beating by
the Accused is consistently corroborated by the Official Note No. 0172.3-5/9/00, dated 8
November 2000, drafted by the two officials, Nermin Turkovié and Zajim Sahié, who also
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confirmed that Fazil Fazlibadi¢ contacted them in 2000. Furthermore, his beating by the
Accused is confirmed by the Record of the cxamination of Fazil Fazlibadié by the
Investigative Judge of the Cantonal Court Sarajevo, dated 21 November 2000 (Exhibit T-
31). The Count also notes thai the tonure of Fazil Fazlibasi¢ by the Accuscd was
consistently confirmed by the witnesses Dzemo Rami¢ and Meho Hodzi¢.

The Defense questioned the credibility of the testimony of Fazil Fazlibasi¢ because of his
alieged criminal record. The Coun considers that the fact that a person commitied one or
even more criminal offenses does not in itself constitute a ground to discredit the testimony.
The Court found the examination-in-chiel and the cross examination consistent and
coherent with respect 1o the facts given in the 1estimony, and therefore the veracity of the
beating of Fazil Fazlibadi¢ by the accused Kredo Luti¢ is not questionable and is here
established.

‘The Coun notes that the description of the beating reads: “During my stay in the Kredevo
prison, in the course of the examination, | was bealen most by Kredo Luti¢ and Tomo
Celan. They would beat me with clipped pick and shovel handles. During one interrogation
in the office ol Kredo Luti¢, Kredo was drinking Skenderbeg and ealing chocolate, |
remember well - hazelnut chocolate. On that occasion too, KreSo beat me with wooden
shovel handles, afier which he continued with his interrogation, while drinking and cating
chocolate™.

As stated in the Krnojeluc Trial Chamber Judgmeni, the Coun, when assessing the
seriousness of the acts charged as torture, must consider all the circumstances of the case,
including the nature and context of the infliction of pain, the premeditation and
institutionalization of the ill-treatment, the physical condition of the victim, the manner and
method used, the position of inferiority of the victim, the extent that he has been mistreated
over a prolonged period of tlime, or he has been subjected to repeated or various forms of
mistreaiment. The severity of the acts should be assessed as a whole to the extent that it can
be shown that this lasting period or the repetition of acts are inter-related, follow a patiem or
are directed towards the same prohibited goal“. The use of clipped pick and shove! handles
as well as a wooden baton clearly points to the severe pain and suffering that were inflicted
on the victim.

The Coun, having considered all the circumstances of this case, concludes that the
described acts were also intentional and that their aim was 10 discriminate on the ethnic
basis, which is obvious from the widespread and systematic character of the anack.

Thus, the Count considers that the described beatings constitute a deliberate infliction of
severe physical and menial pain and suffcring on Fazil Fazlibadi¢ in order to discriminale
him on the basis of his ethnicity, and constitute torture imputable to Kre$o Luti¢ as a direct
perpetrator.

Therefore, the Court considers that the Accused KreSo Lutic is personally responsible for
the 1orture of Fazil Fazlibadid.

# 5o ICTY Simié, Tadié and Zarié, Teial Chamber, 17 October 2003, paro. £0.
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3.2.4. Gulib Kustura (Count 3)

In relation to the evidence on the beatings of Galib Kustura (under 1V.3.2.), the Court notes
the following:

Galib Kustura clearly stated how he had been personally hit by Kreso Luéié in the corridor
of the military police premises, while he had been beaten up before with a wooden baton by
three other mililary policemen, but not in the presence of Kredo Lutié. The Coun also notes
that Galib Kuswura described in deiail how he met the Accused in the corridor and how he
hit him.

The Court relied on his testimony, which it considered credible, and established that the
accused Kreso Lutié beat Galib Kustura.

According 10 the criteria mentioned above, the Court considers that the mistreatment by the
Accused was intentional, scrious, painful and severe and that it aim at the discrimination of
the Bosniak victim, which is also obvious from the widespread and systematic atiack
already established.

Thus, the described beatings constitute torture which was directly perpetrated by the
Accused. Therefore, the Count considers that the Accused KreSo Luti¢ is personally
responsible for the torture of Galib Kustura.

3.2.5. Kasim Fazliba%i¢ (Count 3)

In relation 1o the cvidence on beatings of Kasim Fazlibadi¢ (under 1V.3.4), the Court notes
that he precisely described how the accused KreSo Luti¢ grabbed his hair, punched him,
beat him and slapped him. He emphasized that he was alrcady covered with blood as he had
been previously beaten with a wooden baton by Mato Derek, but Kredo Lutié¢ still beat him
when he entered the office.

Having considered the criteria established in the Krnojelac Judgment, the Count concludes
that the severe pain and sufTering requirement has been met.

The Court further considers that the described beatings were intentional, severe and painfui
and that they clearly aimed at discriminating the Bosniak victim and that, finally, they
constitute (orture which was direcily perpetrated by the Accused.

Therefore, the Court considers that the accused KreSo Lugié is personally responsible for
ihe tonure of Kasim Fazlibasié.

3.2.6. Almcedin Mu3anovié (Count 3)

Having revicwed the evidence (under [V.3.4), the Coun poinis out that Almedin Musanovié
stated that “Kreso Luci¢ came afler the beatings” he sustained afier his apprehension with
Nedz2ib Fazlibasi¢. Almedin Musanovié states today that he was beaten up, but not by Kreso
Luti¢, who arrived after the beatings. In 2000, Almedin Musanovié gave a sialement {0 the
investigalive judge ol the Cantonal Count in the case of Viatko Buzuk (Exhibit P-24s). The
stalement reads: “l was ill-treated by Kredo Lu¢ié, who punched me in the head, placed a
gun on my forehead and a knife under my throat”. Almedin Musanovié explained that he
signed this statement but did not read it. The above mentioned staiement of this witness is
consistent with the testimony of Nedzib Fazliba3ié.

Nevertheless, the Count concludes that it is not proven beyond reasonable doubt that the
accused Kredo Ludié bear Almedin Musanovié.
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Therefore, the Court considers that the accused Kreso Lutié is not responsible for the
beating of Almedin Mu3anovit¢.

3.2.7. Hojrudin Bejti¢ (Count 3)

Finally, 1aking into account the reviewed evidence (under 1V.3.5), the Court points oul that
Hajrudin Bejii¢ stated that he was interrogated by KreSo Luti¢ in the Elekirodistribucija
building, where he was beaten up. However, Hajrudin Bejti¢ was “not able 10 sec who beat
him up because it was dark”. Hajrudin Bejti¢ identified Kreso Luti¢ as the military
Commander he had to give a staiement 1o, but when asked if Kreso Lucié beat him up, he
repeated that he could not see who was mistreating him since it was dark. However, he said
he was sure that the beatings stopped when Kre3o Lugi¢ said “take him away".

The Coun finds thas the testimony is unclcar and inconsistent, and not corroborated by any
other evidence.

Therefore, the Court concludes that it is not proved beyond reasonable doubt that the
accused Kredo Luéi¢ beat up Hajrudin Bejtic.

Thercfore, the Court considers that the accused Kredo Ludi¢ is not responsible for the
beating of Hajrudin Bejtié.

4. Mcho Hodzi¢ (Count 4)

In relation to the reviewed evidence about beatings of Meho Hodzi¢ (under [V.4), the Coun
notes that he testified about his own beating in the circumsiances mentioned in the
Indictment. In fact, Meho Hod2i¢ claimed that, on 18 July 1993, just after he came back
from the frontline, he was taken from the Sunje hall to the Elektroprivreda building, where
he was tortured by Kredo Ludi¢. He funther stated that the same men who took him out had
just brought Fazil Fazlibadi¢ back, completely beaten up.

The Defense strongly questioned the credibility of his 1estimony, claiming that the miliary
police premiscs were located in the Elektroprivreda building only in late July, early August
1993.

The Court notes that many witnesses confirmed that the military police premises were
already located in the Elektroprivreda premises before August as the Defense claims.
Ibrahim Lisovac stated he was brought there aRer his apprehension on 25 June 1993, while
he clearly identified the building and its address in the Valtera Peri¢a Sircet. Nedzib
Fozlibadi¢, who was capiured on 24 Junc 1993, stated he was brought 10 Elckiroprivreda
after a few days. Hajrudin Bejti¢ claimed he was tortured a1 Elekiroprivreda around one
month afier his apprehension, which took place around 19 June 1993. Kasim Fazlibadi¢
could not give any date of his arrest, but confirmed he had becn apprchended with Nedzib
Fazlibadi¢ and Almedin Mujanovi¢ before he was tlorured al Elektroprivreda, while
Almedin Musanovié claimed he was arrested on 27 July 1993 with Ned2ib Fazlibadi¢ and
Kasim Fazlibasi¢.

Still, the Court notes that many elements in the testimony of Meho Hodz2i¢ regarding the
beatings he suffered allegedly by Kreso Lugi¢ are unclear and contradictory. The Court also
acknowledges that Meho HodZi¢ was beaten up several times while detained in the Sunje
hangar. This was confirmed by Salih Skopljak, who was 2 practicing medical doctor also

Kraljice Jelene br. 88, 71 000 Sorajevo, Bosna i Hercegovina, Tel: 033 707 100, Faks: 03) 707 225 74
Kpamiue jenene 6p. 88, 71 000 Capajeso, Bocua u Xepuerosnnia, Ten: 033 707 100, ®axc: 033 707 225



detained in the Sunje hall. However, the Count notes that Meho Hod2ié restified in several
court proceedings concerning his detention in Kredevo and never before mentioned the
name of Kredo Luti¢ as one of the persons who beat him, but he mentioned other names. In
fact, he had not only the chance but also the obligation to speak all the truth about all
circumstances of such an event, for which he said was horrible for him, including the acts of
Kreso Lucié.

The witnesses Salih Skopljak and Benjamin Karda$, who mentioned the beating of Meho
HodzZi¢, testified that they had seen Meho Hod2ié beaten; however, they do not know who
beat him.

Furthermore, the Coun finds that Meho Hodzi¢ gave his first sialement about what he
suffered in the Sunje hangar (o his own son, who was not the only policeman in the police
station. The Court considers that completely inappropriate.

Fazil Fazlibasi¢ could not confirm Meho HodZ%ié's statement regarding his 1aking away
from the hangar to Elekiroprivreda. Also, even if Salih Skopljak remembered that Meho
Hodzi¢ had been beaten up several times, he did not confirm the injuries described by
HodZi¢ or that it was commitied by Kreso Ludid.

The Court also notes that the description of the alleged beating by Kredo Luti¢, given by
Mcho HodZi€ in his testimony, shows very severc ill-ircaiment that should have caused
serious injuries, while at the same time the witness stated that he had been covered with
bruises hidden under his shirt, so that the other detainces could not notice his bruises in the
dark.

For all those reasons, the Court is not convinced beyond rcasonable doubt that this beating
of Mcho Hod2i¢ was committed by Kredo Luzi€. The Count concludes that the Prosecutor
failed to prove the imputability of the injuries suffered by Meho Hodzi¢ 10 Kreso Lutié,
while the testimony of Mcho Hodz2i¢ on that point is inconsistent.

Therefore, no conclusion on the personal criminal responsibility of the Accused in relation
1o Meho Hod2i¢ can be drawn here.

VIl. Sentencing of the Accused
1. Sentence imposed on Kre$o Ludié

Given that the acis charged against Kre$o Luéié were proven beyond reasonable doubt and
that ali legal efements of the definition of the criminal offense of Crimes against Humanity
in violation of Article 172 (1) (e), (f) and (k) of the CC of BiH were fulfilled, the Coun
pronounced him guilty of Crimes against Humanity as stated in the operative part of the
Verdict, and sentenced him to imprisonment for a 1erm of six (6) years.

Deciding on the criminal sanction against the accused KreSo Lueié, and laking as the
starting point the general purpose of criminal sanctions, the purpose of punishment and the
limits of punishment prescribed by the law for the criminal offense of which the Accused
was found guilly, the Court takes into account all the circumstances referred 10 in Article 48
of CC BiH that influence the duration of a sentence in a particular case. To wit, the Coun
lakes as extenuating circumstances for the Accused the facts that the Accused behaved
appropriaiely before the Court ¢ven under other measures during the considerable period of
the main 1trial, and always appeared in the courroom. The Court also takes in
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consideration that Kre$o Lugi¢ has no prior convictions, that he is a family man and a father
of three underage children.

The Coun particularly considers the fact that, although he holds the Croatian citizenship and
resides in the Republic of Croatia, the accused Kredo Luti¢ reported himself volunarily 1o
the Bil authorities to face justice. If Kre$o Luéi¢ did not appear before the Count of BiH
himself, the Court would not be in a position 1o try him. Therefore, the Coun, in accordance
with Anticle 49 of the CC BiH, considers that as a highly extenuating circumstance, which
indicates that the purpose of punishment can be auigined by a lesser punishment.

The Coun takes the capacity of the Accused as the Commander of the Kredcvo Military
Police as an aggravaling circumstance, but at the same time, considers the fact that he was
very young for such responsibility as an exienuating one. Indeed, the Court finds that his
age was inadequate for the responsibilities he took as a Commander.

Thercfore, the Court is of the opinion that the prison sentence of six (6) years is appropriate
10 achieve the purpose of punishment stipulated under Anticle 39 of the CC BiH.

2. The time the accuscd spent in custody

The time the accused spent in custody from 27 April 2006 to 9 January 2007 shall be
credited 1owards the prison sentence, pursuant 1o Article 56 of the CC BiH.

3. The costs of the criminal proceedings

Pursuani 10 Article 188(4) of the CPC BiH, the accused Kreso Ludi¢ shall be relieved of the
duty 10 reimburse the costs of the criminal proceedings, given that he is unemployed, that he
has no property and that he provides for three undcrage children.

4. The injured partics who filed claims under property law

Pursuant to Article 198 (2) and (3) of the CPC BiH, all potcntial injured parties are hereby
referred 1o take civil action with their claims under property law.

Record kecper PRESIDENT OF THE PANEL
Melika Bu3atlié JUDGE
Davorin Jukié¢
/Signature and seal affixed/

LEGAL REMEDY: An appeal from this Verdict may be filed with the Appellate Division
Pancl of the Court of BiH within 15 (fifiees fier receiving the Verdict in writing.
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