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Foreword

The conference on the plans to create a European Public Prosecutor’s Office
(EPPO) held by the T.M.C. Asser Institute in The Hague early September 2013
took place at a highly opportune moment. July 2013 had seen the publication of the
European Commission Proposal for a Council Regulation on the establishment of
the EPPO.1 The conference was thus the first opportunity to discuss, from a
scholarly perspective, both the proposal itself and the problems identified in a
number of political commentaries. One of the questions it addressed was whether
the EPPO should be seen as ‘an extended arm or a two-headed dragon’: should it
operate as the long arm of the law, reaching down from European level to tackle at
national level crimes that harm the EU’s financial interests, or is it likely to become
an ungovernable monster, with its European and national ‘heads’ squabbling about
who is in control?

This book is the outcome of discussions at the conference. Debate on the pro-
posal is now in full swing. From the outset, the Commission had a less than easy
ride: parliaments in 11 Member States, including the Dutch assembly, gave it a
yellow card because they believed the proposal did not comply with the subsidiarity
principle. This compelled the Commission to take another look at the matter to see
if modification or even withdrawal was the next logical step. However, the Com-
mission saw no reason to do either, and decided to maintain the original proposal.

On 12 March 2014, the European Parliament adopted a resolution on the pro-
posal on the EPPO. The resolution entailed a rather long range of ‘political
guidelines’ addressed to the Council. At the same time, it suggested some
amendments. These recommendations included strict observance of the right to a
fair trial, precise determination of the scope of the EPPO’s competence, and the
availability of uniform investigative tools and investigation measures compatible
with the legal systems of the Member States. The optimistic response of the
Commission’s Vice-President Viviane Reding, the EU’s Justice Commissioner, and
Algirdas Semeta, the EU Anti-Fraud Commissioner, to the European Parliament’s

1 COM (2013) 534 final of 17 July 2013.
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backing was: ‘Today’s vote by the European Parliament is good news for Europe’s
taxpayers and bad news for criminals. The EPPO will make sure that every case of
suspected fraud against the EU budget is followed up so that criminals are brought
to justice’.

I use the word ‘optimistic’ in light of the next step along the road to establishing
the EPPO: the proposal will now be submitted to the Council of the European
Union. To pass this hurdle, the proposal must be adopted unanimously, in accor-
dance with Article 86, paragraph 1, second sentence of the Treaty on the Func-
tioning of the European Union. As yet, unanimity is far from guaranteed. Even
before the yellow cards were issued, it was clear that the chance that the Member
States would unanimously accept the proposal was small. The objections of the 11
parliaments made that even clearer. The Commission and the Parliament are
therefore assuming that the EPPO will come into being via the ‘enhanced coop-
eration’ procedure also laid down in Article 86, paragraph 1. This entails a com-
promise in which at least nine Member States will jointly set up an EPPO which can
only operate in the participating states. In this case too unanimity is an issue, since a
proposal for enhanced cooperation requires consensus in the European Council.
Part V of this book deals with questions regarding the feasibility—and conse-
quently the effective functioning—of the EPPO if it is established under the
enhanced cooperation procedure.

But this is just one of the issues covered in this book. At the root of the problems
identified above and the criticism of the proposal lies a political question: what kind
of Europe do the Member States want? For some the proposal does not go far
enough; they believe the Commission has missed the opportunity to create Euro-
pean rules of criminal procedure alongside the EPPO. Others are convinced the
decentralised model chosen by the Commission, in which prosecution is based on
the criminal procedure of the Member State in question, is in itself too great an
interference with the sovereignty of the Member States in criminal matters, since
the initiative to prosecute will come from Europe. In this book, these opposing
political views are being discussed from a scholarly viewpoint.

This book offers a useful basis for further debate on whether an EPPO is
desirable and feasible, and if so, how it should work.

The Hague, May 2014 J.W. Fokkens
Procurator General at the

Supreme Court of the Netherlands
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