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Acknowledgements 2nd Conference in The Hague on Islam, politics and law

The second conference in The Hague on Islam, politics and law was held on 27 November 2009, and was again organised by the T.M.C. Asser Instituut and the Hague Institute for the Internationalisation of Law. The organization of the conference would not have been possible without the help of many people and institutions, for which the organizing institutes are very grateful. In particular the organizers wish to express their gratitude to the financial supporters: 

The Ministry of Foreign Affairs of The Netherlands

The Dutch National Counter Terrorism Coordinator

The Royal Netherlands Academy of Sciences 
The central theme of the second conference was “Perspectives on International Humanitarian Law between Universalism and Cultural Legitimacy” and it was divided in three panels. The first was on ‘IHL: the Universality versus Cultural Relativity Debate’, the second on ’Islamic Legal and Political perspectives on the Use of Force’ and the third on ‘Selected Topics: Islam and IHL’. Similar to the first conference, the speakers and moderators came from a wide variety of backgrounds, which not only guaranteed a similar variety in the presentations, but also very lively debates.

For reasons of timeliness, for the reporting of the Conference the choice was made to prepare a Report on the basis of a transcript of the entire conference. The panellists were given the opportunity to clarify what the scribe (who was present at the conference) deciphered from the transcript. One panellist used the occasion to include a series of footnotes. Nevertheless, and very regrettably, some errors remained and have been marked in the text as […inaudible…]. Also, not all participants in the debate could be identified.

The texts in this Report are in essence the exact presentations, questions, comments, and other contributions that were delivered during the conference, and they have only been marginally edited.
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Preface

In October 2008, the T.M.C. Asser Instituut and the Hague Institute for the Internationalisation of Law (HiiL), organized a colloquium on “Jihad and the challenges of international and domestic law”. 
Scholars from Muslim countries, as well as experts in Islamic law from Western countries, engaged in a constructive dialogue on the compatibility between Islam and international law, in order to curb the monopolization of the discourse on Islam by the most radical interpretations of this religion. It was envisaged by all participants and by the organizers of the colloquium that it was of the utmost importance to disentangle the justification of the use of violence by Salafist and fundamentalist groups from their religious underpinning. 

This conference undertook one of the first attempts to review the discourses of Jihad and the impact it had on the actions of States and Non-State actors. Conference participants expressed the need and wish for a follow-up conference that would examine the relationship between the normative framework of international humanitarian law (IHL) and Islamic law. 

Already during the preparations for this first colloquium it was envisaged that it could form the starting point for a series of seminars in The Hague, that would broadly deal with the relationship between religion and law (or Islam, politics and law) and contribute to the opening of a discussion among an international body of experts from both Muslim and Western countries, and aim at reaching a broad consensus with respect to shared principles of social and religious policy.
The overwhelming narrative on IHL sidesteps the role of culture in the elaboration or application of its norms. Contrary to international human rights law, where the issue of universalism and cultural pluralism has been intensely debated for decades, IHL did not pay much attention to this issue because of the wide-spread conviction that relativity and particularism do not infringe on a law based on the idea of neutrality and impartiality. There are also, conceptually and historically, many grounds on which IHL can base its denial of the influence of culture on its fabrication, application and enforcement mechanisms. 

A substantive reason for this is that IHL offers basic protection for the individual in times of armed conflicts. It does not seek to regulate all aspects of protection for human rights and does not have, as human rights law, the same holistic and global approach to the organization of societies. Its norms are designed to safeguard minimum humanitarian standards in wartime. Another reason is institutional: the role of the ICRC is crucial in ensuring uniform application of IHL by and to all parties to the conflict. Moreover, the fact that almost all countries of the world have ratified the 1949 Geneva Conventions advocates for a strong Universalist basis for IHL. This overwhelming approval points to the existence of a consensus among States that the Geneva Conventions represent core common values. 

Nevertheless, there are many new challenges that IHL faces nowadays which bring about a new narrative on the role of culture and religion. The growing influence of religion on politics, conflicts and everyday life compels those engaged in armed conflicts (States, humanitarian agencies, ICRC, etc) to reassess the hurdles standing against the application of IHL.
While strongly acknowledging and supporting the Universalist approach to IHL, the first colloquium explored identity claims that tend to hinder or hamper the application of IHL. Therefore, it was not the inherent universal value of IHL that was questioned during that conference, but rather the subjective perception of IHL that was analysed through the perspective of Muslim countries. These countries massively adhered to the Geneva Conventions and their Additional Protocols. However, a new wave of radical Islamists and Jihadists movements has challenged the relevance of IHL as a universal model. It is of the utmost importance, therefore, to unravel these perceptions in order to achieve a better cultural legitimacy for IHL. The conference endeavoured to transcend the historical exploration of Islamic law as it was elaborated and applied 14 centuries ago, and engaged directly in a debate on the place of culture and religion in the modern application of IHL. 
The reference to Islam is used and abused by Non-State actors in order to legitimise and justify their actions. They distort the Islamic law of war, stripping it of its humanitarian content to fit into an ideological agenda. In addition to loosening Islamic humanitarian concepts, these extremist groups do not acknowledge IHL. They have been fiercely fought by major religious actors in Islamic countries, which have stressed the need to return to the true Islam as a religion of peace. Liberal and reformist Muslim intellectuals have also tried to promote a different image of Islam by elaborating Islamic humanitarian standards. This shows that there are many interpretations of Islam, while the most extreme interpretation appears to be associated with the image of Islam. The aim of the conference was, therefore, to offer other readings and to encourage the opening of channels of communication between international humanitarian law and Islamic law. 
One of the purposes of the first conference was to explore the cohesion or clash between Islamic law and IHL regarding the adherence to core international values, such as respect for civilians, principles of distinction and proportionality, prohibition of torture and degrading treatments, etc. Islamic law and its corollary concept of jihad is often erroneously identified by Western societies as being synonymous with total disregard for humanitarian principles in the conduct of war by the launching of indiscriminate attacks aimed at terrorizing the civilian population. Yet this type of conduct is prohibited by Islamic principles. Islam has developed a whole set of principles and rules aiming at regulating the conduct during armed conflicts and imposes on combatants certain limits in the use of violence and during the conduct of hostilities. Thus, the aim was to explore a certain parallelism between the Islamic humanitarian tradition and international humanitarian law, and to challenge the distorted interpretation of peace and war in Islam. 
The diversification of Muslim societies and the fragmentation of Muslim religious authorities make this of utmost importance in understanding the different views on the relationship between Islamic and international values. Today, there are many different actors in the Muslim societies, upholding different views on the place and role of Islam in society: the States, which are divided between the discourse of the Nation State and the one of Umma; the intellectuals, with their different ramifications (reformists, modernists, traditionalists); and the Ulemas, or traditional religious authorities. Besides these traditional actors that have been operating in Muslim societies since many decades, new actors did appear, i.e. Non-State actors and various religious armed groups that have a more radical discourse on Islam. These groups tend to shape the contemporary debate on Islam, especially with regard to the use of force and the recourse to violence. 
Also, the diversity of Muslim States is a factor to take into account in assessing their relationship with international law. The States with a clear Muslim majority do not all have the same political and legal structures, or the same relationship with Islamic law. For instance, big differences exist between secularized States which only scarcely refer to Islam in positive law, and States which apply Islamic law very extensively. Even among the so-called “Islamic States”, that is, those States that apply Shari’a law, the extent of the application of Islamic law depends very much on empirical rather than ideological factors.

Dr. Olivier Ribbelink

Senior Researcher

T.M.C. Asser Instituut

Panellists and moderators
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Anver M. Emon
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Muhammad Munir

His work attempts to answer some of the very basic questions raised about the just or legitimate causes of war in Islam as laid down by orthodox Sunni fuqaha. Such questions include: what is the permanent basis of relation between Islamic and non-Islamic territories? Is the world split into only two domains – Dar al-Harb and Dar al-Islam? Is jihad waged to impose Islamic faith on non-Muslims? What are the purposes and objectives of jihad? Is Islamic history in reality the history of violence? Can there be peaceful co-existence between Islam and other beliefs? 
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Ph.D., LL.M., M.A., DGSL, LL.B., is currently President of the International Legal Advocacy Forum (ILAF) and an international human rights lawyer. Dr. Zawati has an accomplished body of trans-disciplinary scholarship. His present primary research and teaching areas are human rights legal advocacy, the international criminal justice system, women and war from a cross-cultural perspective, the Islamic law of nations (al-siyar), humanitarian and human rights law and conflict analysis and resolution. He has been a human rights activist over the last three decades and has actively advocated human rights of wartime rape victims throughout the world ever since the first reports of war crimes during the Yugoslav dissolution war of 1992-1995. Dr. Zawati has a long list of publications including a number of several prize-winning books on international humanitarian rights law. 

Judge Mohamed Abdel Aziz Ibrahim
Director of the Rule of Law, Judicial System, Prison Advisory, Security Sector Reform Section at the United Nations Mission in Sudan UNMIS. He also serves as a judge at Cairo Court of Appeal on secondment from the Ministry of Justice to work as a Legal Advisor with the UN. He earned his SJD doctoral degree at North-western University School of Law in the field of International Human Rights Law & Shari’a. He is a Visiting Lecturer at the International Institute for Higher Studies in Criminal Sciences ISISC in Siracusa, Italy. He has several publications most of them in Arabic, the last one is a book about the Iraqi Special Tribunal IST that is currently trying the Former Ba’eth regime in Iraq. His recent electronic publication covers the Supreme Iraqi Criminal Tribunal SICT according to the international standards of fair trial. 

Said Mahmoudi
LL.M. 1974 (Tehran), Diploma in Graduate Legal Studies 1984 (Stockholm), LL.D. 1987 (Stockholm), associate professor of international law 1988 (Stockholm), professor of international law, at Stockholm University since 1999. Main research areas are law of the sea, international environmental law, particularly EC environmental law, use of force and international organisations. In recent years he focussed on the research of the relation of international law to common values and principles (e.g. peace, sustainable development and human rights) and to global resources (e.g. oceans, climate and biological diversity). The present research project is about the international use of force in a Swedish perspective. 
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Adel Maged

LL.B (Alexandria), LL.M (Utrecht), Supreme Court of Egypt, Honorary Professor of Law at Durham University (UK). Fields of interest cover international criminal law and procedure and serious crimes (organized crime and terrorism). He has extensive expertise in comparative criminal justice and in criminal law reform. As a member of the American/Egyptian joint group, he participated in the reform of the Egyptian Code of Criminal Procedures. Justice Maged is a member of the Editorial Board of the International Criminal Law Review and the Advisory Board of Studies in International and Comparative Criminal Law. He is also a member of the Hague Rule of Law Network and the World Justice Project MENA Group on the rule of law. 

Opening 

Prof. Frans Nelissen, director T.M.C. Asser Instituut. 

Dear Friends, Welcome to the 2nd Conference in The Hague on Islam, politics and law, organised by the T.M.C. Asser Instituut in cooperation with The Hague Institute for Internationalization of the Law. This year the title is: Perspectives on International Humanitarian Law (IHL) between Universalism and Cultural Legitimacy. 

My name is Frans Nelissen, I am the director of the T.M.C. Asser Instituut for International Law in The Hague and it is my privilege to open this colloquium, which is made possible by generous contributions of the Dutch Ministry of Foreign Affairs, the National Coordinator for Counterterrorism, and the Royal Dutch Academy of Science. Please, allow me a few words on the T.M.C. Asser Instituut for those of you who don’t know us well. We are an interuniversity centre which conducts research in private international law, EU-law and public international law, including related fields such as International Humanitarian Law.
We produce and publish many periodicals, such as the Netherlands International Law Review, the Netherlands Yearbook on International Law, and of course the Yearbook of IHL. We actively disseminate knowledge about international law in general. A crucial mission of the institute is to stimulate academic cooperation between the important legal institutions in The Hague and the experts working at those institutions, and the academic world in and beyond the Netherlands. We cooperate closely with our colleagues in the Hague Academic Coalition. 

We have built a tradition by regularly organising conferences and meetings, thereby promoting and fostering academic discussions, such as today’s conference on the very important topic of Islam, politics and international law. Contrary to international human rights law where the issue of universalism and cultural pluralism has been intensely debated for decades, in IHL not much attention is paid to this issue. Why is that? It might be because of the fact that international humanitarian law offers basic protection for the individual in times of armed conflict and it does not seek to regulate all aspects of protection for human rights and it does not have, as human rights law does, the same holy stick and global approach to the organisation of societies. Its norms are designed to safeguard minimum humanitarian standards in war time. 

There are many challenges that IHL faces nowadays which brings about a new narrative on the role of culture for example. Some authors have suggested, that given the continuing violation of the laws of war, there is a need to open the door to cultural diversity in order to generate greater compliance; an interesting theme for today’s discussion. The growing influence of religion on politics, conflicts and everyday life, compels those engaged in armed conflicts, states, humanitarian organisations, the ICRC, to reassess the hurdles standing against the application of IHL. While strongly acknowledging and supporting the universalistic approach of IHL, it is not what we will deal with today. Today we deal with identity claims that tend to hinder or hamper its application. It is not the universal value of IHL that will be questioned by this colloquium. Rather it is the subjective perception of IHL that will be analysed from the perspective of Muslim countries. These countries massively adhere to the Geneva Conventions and their additional protocols. However, a new wave of radical Islamist and Jihadist movements has challenged the relevance of IHL as a universal model. The discourse is seductive for masses, because it is built on the strong feeling of repulsion from the Western values, for example the past colonisations. It is therefore of the utmost importance to unravel these perceptions in order to achieve a better cultural legitimacy for IHL. This colloquium will endeavour to transcend the historical exploration of Islamic law and enter directly in a debate on the place of culture and religion in the application of IHL. The aim is therefore to offer other readings to encourage the opening of channels of communication. One of the purposes of the conference is to explore the cohesion or clash between Islamic law and IHL regarding the adherence to core international values. Quite often, certainly by Western countries and societies, Islamic law has been held synonymous with total disregard for humanitarian principles in the conduct of war. For example, by the launching of indiscriminate attacks aiming at terrorising civil population. This type of conduct is also prohibited by Islamic principles. 
In the aftermath of the decolonisation era a vast majority of Muslim states claimed to abide by international law. They acknowledged and often adhered to commonly held standards of conduct in international law. However, what we witness in the aftermath of 9/11 is an overwhelming recurrence of references to Islam and to the Islamic concept of peace and war. Islamic international law seems to have reappeared. Therefore it seems of the utmost importance to understand this law and its linkage to the law of armed conflict and to the functioning of global societies, caught in-between two clashing needs: the need to uphold international legitimacy and the claim of cultural relativity. 

We have structured today’s colloquium as follows. It has three panels. The first panel will focus on the universality versus cultural relativity debate. The second panel will focus on Islamic legal and political perspectives on the use of force and the third panel is the so called selected topics panel. 
Ladies and gentlemen, I wish you a very interesting colloquium and stimulating debates. 

Panel 1 International Humanitarian Law: The Universality versus Cultural Relativity Debate
Kathleen Cavanaugh, Irish Centre for Human Rights, National University of Ireland, Galway, Ireland

Moderator

Jean d’Aspremont, University of Amsterdam:
Global values versus Common Interests: the Foundations of International Humanitarian Law

René Provost, McGill University, Canada:
Islam and the Cultural Pluralisation of International Humanitarian Law
Anver M. Emon, University of Toronto, Canada:
Islamic Law and International Law: Complementarities or Clash?

Debate

Introductory remarks
Kathleen Cavanaugh 
Good morning. Let me add my thanks to the organizers of this conference and especially to Laura de Meijer of the Asser Instituut for organising. The universality versus the cultural relativity debate is the question that will be dealt with by this panel. From studying the panel's abstracts, I can tell you that this topic will be approached in two very different ways. One group of papers will interrogate this space by looking at a specific issue through a specific reading of Islam and how it is compatible with international legal norms that are specific to International Humanitarian Law (IHL). In contrast professor Provost’s paper is going to take a slightly different turn. It is an approach I look very much forward to hearing as it will, firstly, interrogate the concept of universality and secondly engage with the challenges of legal pluralism. In short, his arguments endeavour to find new ways of approaching this incredibly worn debate. So let me welcome the panel. I will start by providing a brief context for the papers that will follow, we will the have each presenter speak for approximately 20 minutes, and finally a question and answer session of 40 minutes. 

The approach within law, particularly human rights law, to cultural relativism is quite distinct. Cultural relativism, within much of the legal discourse, tends to be examined in contrast to universality. In doing so, we have actually lost some of the narrative framework. The concept of cultural relativism was most prominent in the social science literature during the 1970s but was engaged much earlier (late 1950s) by a number of anthropologists, most notably Melville Herskovits. When you examine the question of cultural relativity within the social science literature, there are a number of Universalist principles (common denominators) that cultural relativism does accept. Having said this, it is a more extreme version of the concept has been captured in the public debate. Against this backdrop, it is useful to revisit Herskovits’ definition of cultural relativity. He states that judgments are based on experience and experience is interpreted by each individual in terms of his or her own acculturation. Cultural relativists do not disassociate themselves from the norms of universality but they say that there is a sense between how you see something and the reason by which you come to a conclusion and this has to do with the process of acculturation. 

If we engage the literature on cultural relativism, there are four common themes that emerge. The first is to recognise that different peoples often achieve identical ends by different means. Second the identification of the functional unities that underlines the differences in form which are to be observed in different modes of belief and behaviour. Third that there is a clear definition of values and goals of all parties so that each is aware of the values and goals of the other parties and, lastly, building on these different patterns to achieve common ends accepting the right of choice among peaceful alternatives for all people. 

A final point to add on this debate is that we do have to recognize that the concept of universality has also undergone some well deserved critique in recent years particularly among third world academics in international law. They have argued, and I agree, that universality cannot be divested from Western liberal values, concepts and norms. Secondly, they argue that there has been (and continues to be) a continued hegemonic control both on the development and more importantly on the application of international law. And on this final point, let me introduce the first speaker, Dr. Jean d’Aspremont. 
Global Values versus Common Interests: the Foundations of International Humanitarian Law

Jean d’Aspremont
Good morning. Thank you very much Kathleen for your kind words. It is a great pleasure to take the floor first for some introductory thoughts about the topic of today, which I must acknowledge, may be at odds with some of the conceptions of International Humanitarian Law (IHL) which have been defended by the institution that is hosting us today (the Peace Palace). So I may indulge in some criticism of the International Court of Justice’s conception of IHL and I do this with great pleasure especially since in exactly one week I will be standing in another room with less academic freedom probably holding a less critical discourse before the Court. I say “discourse”, because my presentation is mostly about the legal discourses pertaining to IHL. To a large extent our work today will be devoted to the discourse of IHL. This is not entirely surprising. As we all know, the legal discourse on IHL has huge consequences on the perceived legitimacy of IHL which in term can influence the authority of IHL and compliance. This goes both for state compliance and non-state actors’ compliance with IHL. 

My point here which I will develop in the next 18 minutes will actually draw on the foundations of IHL at the level of the law making with a view to showing that this has an impact on the compliance. I am not going to look at the reasons why states and non-state actors comply with IHL in general. However, compliance is in the backdrop because the perceived legitimacy of IHL is as I have said, of enormous importance at the level of compliance, even though I will focus on the driving forces of the making of IHL. My point here is to expose and present a particular discourse about IHL which I will qualify as somewhat “neo-Hobbesian” in the sense that it will present the making of IHL as based on interest rather than values. In doing this, I actually back away from the mainstream scholarship which is represented by constitutionalist scholarship and by liberal scholarship according to which IHL as well as human rights are founded on some sort of global values. I want to take a step back and even back away from this vision in order to present and depict a conception of IHL which is based on interest with a view to showing that the interest based conception of IHL allows us to avoid the pitfalls of hegemony and ideology that is found in the mainstream constitutionalist and liberal scholarship. This mainstream constitutionalist and liberal scholarship has unanimously endorsed the idea that humanitarian law and human rights are based on, or made and promoted to defend some sort of global values of the international society. This was also found earlier in the New Heaven school approach: law being devoted to the promotion of some sort of global values revolving around the idea of human dignity. This idea that human rights law and IHL are actually entirely devoted to the promotion of global values has been hardly contested. You find some misgivings expressed by some Asian scholars, you may know M. Sornarajah from Tokyo or Professor Yasuaki Onuma, but this has remained very limited. Likewise you find some concern with the value based conceptions of IHL that have been voiced by some Eastern European scholars, such as Milan Sahovic and Rein Mullerson but again these challenges remained very limited and the mainstream has abided by and lived up to a value based conception of IHL. My point here is actually to stand with those Asian and Eastern European scholars that have backed away from this tension of this conception of IHL based on values and to offer what I call a sort of a neo-Hobbesian approach to IHL because I think that this allows us to overstep the difficulties and cultural bias that is sometimes perceived by some actors or non-Western actors in the practice of IHL. I must stress that saying that this is a neo-Hobbesian approach has nothing to do with the understanding of Hobbes that is commonly advocated by the realist school of international relations. I think that in a way Hobbes has been confiscated by the realist school of international relations in order to advocate and support a view of international relations exclusively based on an individual interest. This is not my point. In the work of Hobbes there is room for an understanding of law which is amendable to common interest. I think Hobbes himself recognises that states are amendable to global and common interest. Their behaviour is not only driven by individual interest. This is an understanding of Hobbes which is supported by the rationalist English school of international relations which has defended an understanding of Hobbes as compatible with the promotion of global interest. As you see, my approach is different from the English rationalist school of international relations, because I think there is still some tension overtones in their scholarship. The idea is to invite scholars working on IHL to question the common value based perception of IHL. The idea is not to replace the discourse, but to replace the mainstream discourse about global values by a discourse on global interest. The point is not simply terminological. The point is not simply to replace values by some structural or objective interest. At the end of the day that would be strictly the same. My point is to show that values presuppose something like an objective truth whereas if you place the discourse on global interest, you actually end up acknowledging that these global interests are subject to change continuously. You have to accept the changes and the continuous debate about this global interest which is not conceivable if you construe IHL in terms of global values. 

After these very general introductory remarks, I will turn to IHL itself and try to explain why and how IHL can be justified in other terms than global values. I argue that the making of IHL can be explained in terms of global interests and not in terms of global values. There are several manners in which you can justify the making of IHL in terms of interest. First of all there is the recourse to individual interest. You can partly explain the making of IHL by states through an individual interest of states. That is something that is very common in the realist scholarship, for instance in the work of Goldsmith and Posner. I personally do not endorse a purely realistic understanding of states in interstate relations, according to which the rules pertaining to the protection of human beings including IHL can actually be justified on the basis of individual interest and that is the interest of Western states. As you may guess this is precisely the claim that fuels the objections based on cultural relativity. Goldsmith and Posner also say that it is in the interest of non-Western states to accept these norms. According to them, human rights norms will provide non-Western States with a yardstick – and this is very cynical – to appraise and to know exactly when they can be rewarded for their behaviour. You are probably also familiar with the work of Andrew Moravcsik, who says that rules pertaining to the protection of human beings are actually in the interest of states, because it helps states and governments constrain the behaviour of subsequent governments in the sense that you lock in a given policy, that is, a Western liberal policy. There are many other explanations based on individual interest, explanations for the making of IHL. You could justify this in terms of image, especially in a time where good governance has become the overarching yard stick to assess good governance, when respect for human rights is the yardstick to assess whether a state is living up to good governance. You can also involve some economic calculations especially at a time where to a large extent economic relations between states are made conditional on the respect for human rights and IHL. You also probably know the work of Yash Ghai, a Kenian scholar, who argues that in human rights law in general, all rules pertaining to the protection of persons are constituted actually as a framework for the negotiation of international disputes. That is how he justifies the making of IHL. My colleague, Frédéric Megret, has also supported some similar conclusions, in the sense that he says that humanitarian law harbours rules that help alleviate concerns of public opinion and help states avoid being accused of any sort of complicity. These are accounts of IHL, of the making of IHL, which are based on individual interest. I believe that individual interest does not suffice to justify the fact that states consent to humanitarian law. Individual interest is highly sufficient to explain the driving forces of the making of IHL. That is why I think we need to complement and supplement it with a concept not of global values but of global interest. I refer to the work of a Japanese scholar Yasuaki Onuma who actually conceives IHL in terms of “usefulness”. He says, we should actually avoid constraining human rights law and IHL in terms of values, because this is suspect of any sort of hegemony and Western cultural bias and we should accept the idea that states consent to IHL and human rights law because it is useful for all of them and their citizens. It is not a question of value, it is simply useful. In the concept of usefulness he includes the well-being of citizens, combatants and civilians. I think this is how the legal discourse about humanitarian law should be shaped, that is, in terms of usefulness, which directly refers to the common interest. It is in the common interest that civilians and combatants are not subject to behaviour that IHL tries to prohibit. This conception of IHL draws on the work of some Asian scholars. It is probably not in line with the mainstream scholarship and probably at odds with the conception of the International Court of Justice. I use my academic liberty to take some distance from the case law of the Court. The Court has occasionally alluded to the concept of values. For instance, it is well-known that in the Corfu Channel Case the Court said that some of these rules are based on elementary considerations of humanity. In its advisory opinion related to reservations to the genocide convention where the Court referred again to the elementary principle of morality. In the South West Africa Advisory Opinion it mentioned the concept of humanitarian considerations. More recently in 2007 in its decision in the Genocide Case, the Court said that the Genocide Convention protects essential values. The Genocide case is the only time the Court expressly mentioned the word value. These few pronouncements of the Court on the driving-forces of the making of IHL were not very necessary for the cases concerned (they simply were obiter). I think they had very little added value other than expressing the personal views of some powerful members of the bench or constituting a sort of makeshift compensation for the Court’s unwillingness to admit the existence of jus cogens (even though this was no longer the case in 2007 in the Genocide Case). Likewise, I argue that these hints at the concepts of values or morality by the Court have little importance in the sense that the Court did not mean to take a position in this fundamental philosophical debate, for the Court is not interested in these theoretical debates. It is more a question of legal discourse. However, many people may be lured by these pronouncements to believe that after all IHL is based on some values and this has been reinstated by the Court. Something I disagree with. 

My point is that I believe that IHL is made for reasons of usefulness to serve individual as well as common interest and not anything like common values. I say something on the outcome of such an interest-based conception of IHL. I do not simply replace values by interest because I do not think that there is something of prior, preconceived or structural common interest. Structural common interest, that is always in the common interest of States is something that was advocated by the English rationalist school of international law. I am not sure that structural common interest exists, because in that case common interest and global values would be strictly the same. I think we have to accept the relative character of common interest. I am aware that this leads to individual relativism and some scepticism towards these objective truths that permeates the legal discourse nowadays in the mainstream scholarship. This scepticism which I voice here has nothing to do with the scepticism of the critical legal school. The understanding of IHL which I am defending here, actually can help modernize a positivistic conception of IHL, because it helps strip IHL of any ideological overtones. The price to pay is a continuous debate about what constitutes common interest. Some people may fear that debate. Precisely this fear of continuous debate of what is in the common interest, is what has brought constitutionalists and liberal scholars to endorse the idea of values, because they are afraid of this continuous discussion about common interest. They better lock and freeze these values for good to avoid a continuous discussion about what is in the interest of states and individuals. You may be afraid of this continuous discussion; however, this is a price to pay to bolster the universality as well as the legitimacy of IHL and international human rights law in general. It helps strip the discourse about the making of IHL from hegemonic and Western overtones. I do not exclude that I fail to convince and you may still believe that states make IHL for the sake of global values. Even though this is the case, I still believe that we, as scholars, should support and defend a discourse based on global interest, even if states themselves, especially Western states, still resort to global values to justify their consent to IHL. Again, based on and grounding IHL on and in global values makes these rules suspect of hegemony and fuels the belief in a cultural bias even though, I must say, the latter is often overstretched and overstated. I do not think there is a Western or cultural bias in human rights law. But this cultural bias is perceived so, as is illustrated by the positions of non-Western states. To tone down such a suspicion we should simply mould and shape the discourse on IHL in terms of global interest and not on global values. 

I want to end my general introduction with an anecdote. As you may know, Jeremy Bentham’s philosophy is also based on a mutualisation of interests similar to what I have advocated here. Jeremy Bentham was the first who coined the expression “International Law”. You probably also know that his personal translator, Etienne Dumont, in the translation of Bentham’s work “Introduction to the principles of morals and legislation”, added the word ‘public’ to the expression international law. It is thus Dumont, the translator of Jeremy Bentham and a good friend as well, who actually created the expression public international law in the French translation of the “Introduction to the principles of morals and legislation”. At that time the adjective public was meant to refer to the makers of international law which at that time were exclusively public authorities. International law was made by public authorities and therefore it was supposed to be public. It was thus public international law. Nowadays, the publicness of international law not only refers to the public character of the authorities involved in the international law making, but also means the capacity of international law to transcend cultural defines and avoid the accusation of the cultural bias. IHL is one of the oldest branches of international law. IHL can also be public in the sense that I have advocated here. I think the publicness of IHL is the capacity to transcend cultural divides. This presupposes that we speak of IHL not in terms of global values but in terms of common global interest. I thank you for your attention.
Islam and the Cultural Pluralisation of International Humanitarian Law
René Provost

Thanks to the organisers for the invitation to speak today in The Hague. I will talk about the role of Islam in the pluralisation of International Humanitarian Law (IHL). I go back to the birth of public international law in positive international law at a time when international law was pitted against “uncivilised nations”. If you recall, in the second half of the 19th century, international law was the law of ‘civilised nations’ and ‘civilised people’ and international law was defined as against another or several others and Islam was one of those very significant others. They were often referred to in an amorphous way as barbarian people, but it was acknowledged that Islam was particular in this respect. Islam stood as a competing regime to the law of nations. It was acknowledged that Islam may well do for Muslim people what public international law did for Europeans and Americans. Despite the fact that each had a discourse that was universalising in its nature, Islam in its separation of the world between Dar al-Islam and Dar al-Harb projected a picture of absolute unrelatedness similar to that projected by public international law. The way in which there were relations as between Dar al-Islam and Dar al-Harb according to the Shari’a is not one that depended upon a mutually shared normative basis, but was really a unilateral projection that explains why there were strict limitations initially on how long you could have a treaty with people who were not in Islam. The basis of the treaty was purely within Islamic law. Modernity brought about a universalising claim to public international law which now stands at the very heart of international law as the law of all people. 

The process of transformation of international law from the law of Europeans and Americans into the law of the whole world occurred in part through colonialism and with IHL as one of the vectors of colonialism. In other words, in order for non-Western states to be admitted into the concerns of ‘civilised nations’, they had to buy into a certain way of imagining the world, and a significant doorway in order to do so was ratification of the 1864 Geneva Convention. There were very few multilateral treaties at the time and very few that were of a nature that would accommodate people from anywhere in the world and the Geneva Convention played that role. At the heart of international law is an ethic of civilisation as against which Islam was one significant other which allowed international law to define itself in its progress to basically civilise the whole world. Another vector of this is the state as the ordering concept that was the necessary vehicle through which people could gain recognition. If you wanted to become ‘civilised’, you had to have a state that embraced the concept of states that stands again at the heart of public international law as we understand it today. We are still within that general framework of public international law that is grounded in the ontology of the state and the necessary distinction between states and non-states, in which category we find many other actors. This brings a link to a positivist take on international law as necessarily reflecting the sovereign authority of the state. 

The question that I ask myself today: what happened to Islam in that picture? Has Islam purely been reduced to a context in which public international law, including IHL, is going to be applied? In reducing Islam to a context are we not eradicating or failing to capture an enormous dimension of Islam which stands in my mind as an essential dimension of law and that does have direct echoes in the way in which international law lives in people and directs compliance? In that sense I look at Islam as one such “Other”, but there are other Others that we could consider. How can we capture this normative dimension of Islam and where does that lead us? 

There are two basic points that I would like to touch upon. The first one speaks to the insights of a legal pluralistic take on law and the second one turns to discussing the place of culture within a legal pluralistic take on IHL. The basis enquiry came about from an earlier article called the “International Committee of the Red Widget” in which the widget refers to the third emblem to the Geneva conventions adopting a crystal as an additional emblem next to the Red Cross and the Red Crescent. I realise this is a purely Anglo-Saxon idea: it is a non-descript object of which in law school we talk about a factory that produces 10.000 widgets, meaning something that really has no character, no definable feature. This is why the crystal is chosen for the new emblem, it is exactly because it is a widget. It has no cultural component. In an earlier discourse I used the emblems debate as a way of not discussing the cultural dimension of IHL and I challenged the view that the International Committee of the Red Cross has been forwarding since its creation, that the Red Cross has no religious connotation. This is a view that obviously stands as denied by the very adoption of a red crescent in the very first years following the adoption of the 1864 Geneva conventions. In that article I asked why was there a cultural diversity debate raging for decades in international human rights and no echo whatsoever in IHL. I identify five reasons which in my mind explain the absence of a debate, but none of these reasons leads to conclude that the underlying issues present in the human rights relativity debate are not also present in the IHL field. My sense is that there is an unacknowledged tension within IHL that we would do better to acknowledge and confront rather than continue to deny it. 

First a few words about a legal pluralist take on IHL. The starting point is, as I said, an ontological distinction between states and non-states in international law; the foundation of international law whereby laws’ legitimacy is seen as deriving from the sovereignty of the state. This is a satisfactory explanation when we are primarily concerned with how states behave. States created these norms as a reflection of their interests. As far as the state – and included in that state the state apparatus – is concerned, this positivist take on international law provides a satisfactory answer which explains why the formal militaries have a much better compliance record with IHL than other actors called upon to apply the laws of war. If you consider broadly the issues of compliance facing IHL today, while it would go too far to say that there are no problems with compliance by governmental armed forces, the more serious problems are not there. The more serious problems are attracting compliance from the Taliban, the Lord’s Resistance Army, the Farc and other non-state entities. The problem for these non-state entities is that they are broadly excluded from the benefits of IHL. For insurgents in particular the very fact that they have taken up arms against the state, will typically be a crime punished under domestic law by the most severe punishment available, the death penalty if it is applied in a country for rebellion against the state. So here is not a great incentive for insurgents to fight the war in compliance with IHL, because they already have committed the most serious crime possible by merely taking up arms against the state. There is, in this respect, a legal asymmetry that we need to face. In international law, the basis of obligation emerges from a process in which states are centrally implicated. In this respect, for states, international law is basically self legitimating, because it legitimates their own existence as well as validating the rules that the cooperation of states bring about. According to the constructivist critique of international law that we find in some of the international relations literature, it is suggested that the solidity of a legal norm will reflect necessarily the existence of a community of practice and that the extent to which a norm or regime can be said to be solid depends on the solidity of a community of practice that links all the actors that we seek to go and capture with these legal norms. In this respect IHL is a fascinating laboratory because it is stripped of all the institutions that usually come to embody how law operates. International law operates without courts and other institutions associated with the functioning of law. I know that there is an International Criminal Court and ICTY and all of that, but those tend to intervene after the fact. I will also declare my scepticism as to the relative efficiency of international criminal responsibility in generating compliance. It is a good thing to have an ICC, ICTY and all the others, but what we can hope to derive from these institutions as far as improving compliance with IHL in the field, is limited in my mind. The question then, according to those comments, is whether there is a community of practice linking the Taliban, Hamas, the Farc, the Lord’s Resistance Army as well as NATO, the Ugandan armed forces, the Colombian armed forces and so on. The question is put really quite differently. Whereas positivism supports a vision of a responsibility to the law, legal pluralism supports a responsibility for the law, meaning that every actor who we seek to bind must be, in a way, one of the sources of that law. 

How is a community of practice created? It is created necessarily through dialogue. When I talk to people in the Canadian military and say this, they start to giggle because they imagine that I am suggesting that we invite the Taliban for coffee in Kandahar and ask them what they think of these values. That is not quite what I mean. The idea is that there must be communication between people who want to be bound by similar rules and even belligerents in the heat of armed conflict do talk to each other. Even in the way in which military speak of their operations, that is evident. When they say for instance, we will drop the 500 pound bomb on them, we send them a message that they should not come there. That is one way of communicating. The Israelis in Gaza had this practice of roofing, shooting on the roof of houses to warn the people within the house that they were about to launch an assault on that particular building. Again a similar idea of communication, even across the battlefield, even in situations where if we do not think about it you might not believe or identify rapidly that communication is occurring as is the case between belligerents. The challenge of a community of practice is to identify zones of convergence that will map out possible shared normative commitments. In this respect, Lon Fuller many years ago developed the idea of intersecting expectancies whereby you come to recognise and anticipate that someone will behave in a particular way and that there is a creation process whereby law is given meaning through that process. To the thinness of that community will correspond the thinness of law. And if you come to conclude that there is no community of practice that brings in the Taliban and the NATO forces in Afghanistan, that is a conclusion that brings you to say that there is no law that operates as between NATO and the Taliban in Afghanistan. In my reading, I suggest that, in order for IHL to become real, it must correspond to such a community of practice. ‘Where does law fit in there?’ some lawyers might ask, and the Geneva Conventions mean nothing. I do not suggest that either in the sense that, although I am critical on a positivist take on law, I do not deny the role that formal legal norms can play including the fact that every country has ratified the Geneva Conventions and most countries ratified protocols 1 and 2 and subscribe to most of customary international law. How do norms like the Geneva Convention come to play a role? 

Here I borrow an idea from Edward Said who, in the field of literary criticism, developed the notion of a travelling text. He looked at a number of texts and tried to capture what the author sought to achieve with the text and at how such a text travelled so to speak through the ages and different places and was taken by others to mean very different things in different places. The idea is that there is a nomadic quality to any text that will travel through time and place and will acquire totally different meanings in different places. He has a fascinating study of a text by Marx on the coup of the Eighteenth Brumaire and how it was taken to mean very different things by different people. I use that and apply it to the Geneva Convention as a form of travelling text whose travels are supported by non-entrepreneurs, another international relations concept which is useful here. Organisations like the International Committee of the Red Cross to a certain extent and other organisations, including one based in Switzerland, named Geneva Call, which tries to get insurgent groups to sign what they name a deed of commitment to abstain from using antipersonnel landmines inspired by the Ottawa Convention on antipersonnel landmines. They do not mean to apply the Convention to insurgent groups. They succeeded in obtaining 39 signatures of commitment from rebel groups, both in states that had ratified the original Convention and states that had not signed. Whether Geneva Call thinks of what they are doing in normative terms, whether they think of these deeds as law is unclear although there is a ritualistic sign that they bring in the rebels into the hall in Geneva where the first Geneva Convention was signed in 1864, so there is a certain sense that they are evoking the majesty of the law, but it is unclear whether they really think that it is formal law. The Geneva Call deeds of commitment are a form of normative commitment. The sense is that in order for any law to take hold in an actor, that actor must commit to the norm. Commitments to the norm occurred at both an individual, collective and institutional level, at every level that we want the actor to be bound and must correspond to a normative commitment - here I use some ideas developed by Robert Cover. There must be a normative commitment. How does that commitment happen? What happens in that process? This is a process that can be assimilated to a form of translation. You take a norm and in making a commitment, you make it your own and, as with any translation, the translator never is a neutral conduit. A translator is not a machine. You enter the test at one end and it comes out at the other end. If you have ever translated a sentence, you will be painfully aware that there are many ways of rendering what the author said in one language into another language. Translation is a creative act in which a translator affirms rather than denies his or her own identity. These normative commitments whereby you could say that the international norms are translated into the vernacular, are necessarily cultural processes. 

Then my second point. These commitments from all these actors in order to give norm a reality: where do culture and Islam fit in that process? Identity necessarily is cultural and I take religion as a cultural expression. I have to warn that I do not have an internal take on Islam or religion generally. I view Islam as operating on a basis that is not necessarily consistent with the way that Islam self-constructs itself. That is true in the way that I talk about every religion or culture for that matter. Cultures are often vague and very general, but Islam is different in this respect because someone has said that the ideology of war stands in the very heart of Islam. I am not in a position to pronounce whether that is accurate or not, but within Islam is a tremendous amount of law, more law than in other religions. Within Shari’a there is more law relating to war than in other religions and for that reason Islam is a particularly suitable cultural order to consider. My take on religion is also pluralist. I view religion as normative in essence, but I resist any attempt at decreeing interpretive monopolies on what Islam stands for, just as I do for international law. It is my answer to any form of essentialism and fundamentalism in that there is no necessary truth, because as the Caliph Ali once said: “The Qur’ān does not speak, man must speak for it”. In that way you reconcile the divine revealed nature of the word of God with the role of people in giving it meaning. This is not a top down view of how Islamic law can be applied. In that sense I resist suggestions that the Shari’a can be taken as an alternative for public international law in the way that after the Iranian revolution the Iranian government suggested that they did not need international law, they just lived by Islamic law. Basically you could see this as a positivist take on Islamic law, which I find as unpersuasive as it was for international law. For that reason I do not see these as parallel, and that leads me to be sceptical of any attempt to say, ok, let's try to find some overlaps and say, here, in this way they are the same, so it is mutually reinforcing. I do not believe in that because it is all constantly being recreated. So there is not a thing to begin with. Rather there is a necessarily creative nature to any attempt to live by Shari’a. That attempt must capture the past. There is an ever changing presence of the past as my colleague Patrick Glenn eloquently says. Even given texts like the Qur’ān and the Sunna must be captured, which recalls how we capture the meaning of the Geneva Convention; the Qur’ān is also a travelling text in the sense that I discussed earlier. This approach is neither top down nor unilateral. I cannot decide what my identity is in a purely unilateral fashion; I cannot create my own meaning system. All individuals are necessarily situated and any norms whether they be legal or religious, is a web of relations to others. There is a necessary relational dimension to identity which will reflect a collectivising trend to these normative commitments. So in conclusion, this leads to different law in different places. If we look at Islam, the Islam in Nigeria, in Saudi Arabia and in Indonesia are as you know vastly different, and the process I have explained leads to different places and versions of IHL. I do actually challenge the idea of universality and I challenge the extent to which it could stand and could prop up a monolithic regime of IHL. That means that there will be asymmetries. When NATO is fighting the Taliban, they do not quite have the same norms. My sense is that (a) it is a reality and (b) there are asymmetries already in formal law: think about reservations to the Geneva Conventions; the fact that the US has not ratified protocol 1 and other countries have. Asymmetries are there. It does not mean that law cannot operate, that reciprocity cannot function in an asymmetrical context. In fact, asymmetrical reciprocity is in my view the fundamental explanation of how IHL is applied. Law should be taken to manage diversity rather than to try to suppress it. As Colson once said, “law to be a living force, must reflect the sole of a society.”
Islamic Law and International Law: Complementarities or Clash?
Anver M. Emon

Thanks very much to the institute for the invitation here today. I prepared my remarks because I recognize on the one hand that I am trained as a medieval historian, and I am speaking to a bunch of international law specialists, so I thought I would prepare my remarks to make sure everything I say is appropriately and very carefully worded, and that is in part because I am trying to bring two traditions together in some sort of relationship with each other, knowing very well that we have come here today to discuss a topic that has preoccupied much of the global community for decades. Certainly, the debates about Islamic and international law precede the attacks of September 11, 2001. I believe I can say that our discussion today takes its impetus from the events of September 11, 2001 and the so-called war on terror that has resulted. Our conversation arises from a fear that animating the war on terror is an implicit presumption of a clash of civilizations, a phrase made famous by the political scientist Samuel Huntington. Positioning the West against the Islamic world, Huntington seemed to suggest that the two civilizations were inexorably pitted one against the other. Such a position, however, assumes a monolithic rigidity of each civilization, in near uniform fashion. We can surely critique Huntington’s thesis on the grounds that no civilization is as monolithic as he describes, or the fact that globalization and economic interdependence have reduced the degree of difference, or at least the value based impediments to cooperation. Yet this thesis looms large, in part, because we cannot ignore the thrust of history that may confirm in our hearts (if not our minds) certain features of his thesis. Consider the following: the Crusades of Western Christendom in the Muslim world, beginning with a Papal Bull of Pope Urban II, in the late 11th century (1095, if I have my dates correct), the Reconquista in Spain, expelling Muslim (and Jews) in 1492, fears about Ottoman expansion during the 15th, 16th century, feeding myths and popular tales of Vlad the Impaler, who has become known to us today as Dracula, and remains part of our popular culture, the violence that arose upon the creation of both Pakistan and India in 1947, leading to mass violence between Hindus and Muslims, the role of religion in characterizing the violence in Bosnia-Hercegovina in the 1990’s. Historians remind us of the economic issues that animated the crusades, the role of British imperialism in India in contributing to the reification of religious identity in South Asia and so on, but there is still that feeling, that itch of religion, that we cannot resist scratching. And so we come here today to scratch that itch, not because it’s a false itch, but because there must be something there as well. 
As much as we may wish all such conflict can be reduced to socio-economic reasons (which we can predict and avoid prospectively), we cannot ignore the values that are espoused as animating the conflicts too. When Islam is invoked to justify violence, we cannot dismiss it, despite our desire to see the religious claim as covering something else that can be understood pursuant to models of the rational actor, the profit maximizer, the reasonable person. In the past years, conferences across the globe have raised questions about whether there are bases within Islamic law for upholding basic tenets of international law and cooperation. These conferences, often sponsored by government agencies or policy think-tanks concerned with domestic and global security, often take international law as a given. The question thereby is whether Islamic law can meet the international legal standard or aspiration for global community. Today, I want to argue that this dynamic of viewing international law as given, and looking for comparable features in Islamic legal history, is not going to bear fruit and will fail in the long run. Rather, I want to suggest that Islamic law and international law can more fruitfully be viewed, compared and addressed in light of two common features. 
First, both have their beginnings and animating impetus in a political system that was characteristically imperial by design and aspiration. Second, both suffer from the dilemmas that attend to any rule of law system. One special dilemma has to do with contending with the discontinuity in political framework, in the shift from the imperial model to the equal sovereign state model. 
The first point: Antony Anghie remarks that in the period of European colonialism conceptions of sovereignty and respect for claims of self-determination arose, in part, out of the conflict between colonial powers and their subjected populations (many of which were Muslim communities). Those Muslim communities contributed to a discourse of self-determination which thereby led to debates on sovereignty and so on. Those debates were not solely occurring as a result of Muslim rebellions. Those debates arose in a variety of places that pitted local peoples against foreign imperial powers. Given that historical context, Anghie remarks that the international legal doctrines on sovereignty and self-determination have much to do with a global recognition of the limits of imperialism as a mode of governance. Yet as Antony Anghie has shown, the international law and institutions that dominate the contemporary global playing field may continue to perpetuate the imperial relationship of the past. Tracing the World Bank and IMF to the Mandate system under the League of Nations, Anghie argues that in some cases enactments of international law reinscribe the colonial relationship between the North and the South. Anghie calls into question, through a historical analysis, the claims of international law as being truly reflective of a global order. Anghie’s work reminds us that we cannot see international law as a set of values in a vacuum. We cannot divorce it from the context in which it operates – the institutions that give it force, the powers that use it in given conflicts, and so on. International law, thereby, becomes a more problematic concept when we begin to view it less as aspirational value, and more as a rule of law system. 
In the Islamic legal context, we see scholars in the 20th century and more recently proffering an Islamic international law. They refer to Qur’ān verses that address violence and its regulation. They look to premodern treatises such as Muhammad al Shaybani’s Siyar, or al-Sarakhsi’s extensive commentary on that early text for examples of the early concern for international law. They select from that prior doctrine features that speak to the dynamics of international law, such as diplomatic immunity, treaties, the rules of engagement in war (jus in bello) and so on. In this case, these scholars take doctrines from the past, and reframe them in light of an already established international legal tradition, in the hopes of finding parallels, or at the very least, showing that the aspirations are shared across traditions. For instance, debates on jihad view it as a tradition of “defensive war” or “just war”. Others see in it a regulation of the conduct in war (jus in bello). Such scholars implicitly rely on the frame of international law to give structure and intelligibility to their analyses of Islamic law. I take issue with this approach because it does not fully account for how the imperial context of those rules gave them an intelligibility that suffers from a discontinuity with the rise of sovereign states. 
For instance, let’s look at how one author addresses the imperial context of Islamic rules on international law. Muhammad Hamidullah, in his Muslim conduct of State - which went through four editions-, notes the universal character of the Islamic message, which does not allow for distinctions in race or ethnicity when it comes to equal respect and dignity. But then he says “the Muslims considered as their own enemies only the enemies of God: the Polytheists, the Associators or the Atheists. They wanted to conquer the world, not to plunder it, but peacefully to subjugate it to the religion of ‘submission to the Will of God’. In a word, the Muslim aim was to spread Islamic civilization and to realize a universal Polity based on the equality of the Faithful and a system which provided the basic necessities of all the needy in the country, irrespective of religion, property or any other difference.” Hamidullah certainly notes the imperial element, but considers it good natured – a benevolent imperialism, so to speak. But I think we can say with some retrospective humour, that all imperialisms, by the design of their advocates, are promulgated as being in the best interests of those who would otherwise be subjugated. Yet, those of us living in a post-imperial world (or at least for most of us), we are immediately suspicious of such claims of benevolence. Whether framed in terms of an Islamic universalism, the virtues of democracy, or a resolution by the Security Council which suffers from that Council’s democratic deficits, we are mindful that the agenda of imperialism and the agenda of benevolence have historically not proven to be coterminous. If we ignore the imperial context that underlies the origins of Islamic law, we will fail to understand how the states raise challenging questions that have yet to be answered from within the Islamic law context. I take issue with the field of Islamic international law because much of the scholarship presumes the existence of a doctrine of sovereign equality within Islamic law. But this presumption flies in the face of much of the premodern tradition that viewed the Other as an object of conquest and which shows considerable discomfort, if not disdain, for the idea of equal sovereignty. For instance, al-Juwayi, an 11th century jurist, wrote about whether there can be two imams or political leaders in the Muslim polity. He indicates that where the leader of the polity is too far from the outlying regions of the empire, he can appoint someone to go and rule that far away region. That person is also called an ‘imam’, but he is effectively subordinated to the initial imam who appoints him. In my preliminary reading of al-Juwayni, the second leader is no more than an appointed governor whose authority rests on the authority of the first, primary ruler. But to what extent is al-Juwayni using rules of political conduct and appointment as a cover for the political fiction of a cohesive Islamic empire? The fiction of an Islamic empire is unmistakable if we look at the 10th and 11th centuries, which witnessed the rise of three separate caliphates (the Abbasids, the Fatimids in Egypt and the Umayyads in Spain). Whether each caliph considered the other as a pretender or as an equal sovereign is a topic that has generated considerable secondary literature, but which must be subjected to an interdisciplinary approach that melds history, law and political theory together. This short discussion is meant to suggest (alongside Anghie) that the historical foundations of Islamic law are built upon similar colonial imperatives as international law. This shared feature of both traditions suggest, therefore, that we are not necessarily faced with a clash of civilizations, but rather two legal systems that are more often addressed in an historical vacuum, and in terms of abstract values removed from their historical and political context. This shared feature suggests new avenues of inquiry. In this regard, my second point is to suggest that “rule of law” offers a framework for thinking about the relationship between international law and Islamic law. Why rule of law, instead of history, for instance? Indeed, history and historicism is a powerful tool of deconstruction, but I suggest that historicism alone cannot do the trick, since it runs against equally important questions of authority in the law. As a common law trained lawyer, I am mindful that questions of justice, whether domestic or international, rarely are discussed in a vacuum. To render our debates about justice and respect intelligible, we cannot ignore the context that animates a particular discussion about justice or right conduct. Likewise, as a student of Islamic legal history, I am mindful that when we look at doctrines of law ripped from their historical, political and social context, we are more likely to read into them a meaning that has less to do with the doctrines, and more to do with our own concerns about what those doctrines mean today. But as a lawyer and legal scholar, I am mindful that history is rarely an authoritative basis for understanding or promulgating law. Nor is historicism necessarily a model of legal argument that I can rely upon without limits. Indeed, I believe I can say without much controversy that too much historicism can undermine the very authority of law – make decisions or rule by precedent requires us, in a sense, to use history in a weak fashion. Or to put it more strongly, the demands and theories of legal authority sometimes require us to be bad historians. This leads me to think of “rule of law” as a frame for our analysis. What do I mean by Rule of Law? Definitions of Rule of Law abound. Brian Tamanaha notes how Rule of Law can mean different things depending upon how robust a definition one adopts: it can protect individual rights, uphold democracy, it is purely formal, with preset procedures of legality, it reflects substantive concerns with social and economic equality, etc. Lon Fuller writes that law generally is in the “enterprise of subjecting human conduct to the governance of rules.” The enterprise of law, he writes, requires the law to be developed, promulgated and enforced in a fashion that upholds a commitment to the “inner morality of the law”. This inner morality demands the fulfilment of various fundamental principles that contribute to the morality and integrity of a legal system. Joseph Raz, reflecting on its broadest meaning, writes that rule of law “means that people should obey the law and be ruled by it.” But from the perspective of political and legal theory, rule of law can mean more narrowly “that the government shall be ruled by the law and subjected to it.” The idea of the rule of law in this sense is often expressed by the phrase “government by law and not by men”. Importantly for our purpose, Raz offers a view of the Rule of Law that links it directly to the scope and limits of government power and authority. In this sense, Rule of Law and questions of sovereign authority are intimately intertwined. This approach offers a distinctively broad approach to the Rule of Law, including within its ambit the substantive and procedural features of law, as well as the political system of which it is a part, democratic or otherwise. The significance of Rule of Law as a framework is that it allows us to address not only doctrines and history, but also and most importantly, the degree to which the intelligibility of those doctrinal rules was contingent on the historical models of political order that prevailed or were imagined to prevail. In this sense, recognition of the imperial origins of both Islamic and international law raises fundamental questions about the significance of state sovereignty for the ongoing authority and intelligibility of those rules. History alone may undermine the authority of the law. But if we link the authority and intelligibility of the law to the underlying political systems in which those doctrines operated, then historical shifts and discontinuities in political ordering may call for shifts and discontinuities in the prevailing legal doctrines. If this approach is adopted, the scholarly implications are as follows: to articulate an international law tradition of Islamic provenance requires reconciliation between the aspirations for an Islamic empire with the reality of the state system. The ethic of imperial conquest that animates the doctrine of jihad must be subjected to the recognition of equality among sovereigns in a contemporary international system. The imperative to “Other” by use of the law must not come at the cost of cooperation across boundaries of identity. I suspect that, just as Anghie shows of international law, Islamic law manifests a strong commitment to conquest and colonialism in the name of universal values associated with the Islamic message. Whether we look to Vitoria or pre-modern Islamic scholars, we will find in both international law and pre-modern Islamic law traditions that justify domination in order to create a world devoted to fulfilling a presumptively shared set of values. This is not to suggest that there is no room for an international law that takes shape from Islamic values, just as Anghie suggests that not all enactments of international law need to reinscribe the dynamics of colonialism. But I suggest, at the very least, that efforts to frame an Islamic international jurisprudence must account for a doctrinal tradition that has been framed in universal imperialist terms. A truly international Islamic law must not only recognize the Other, but aspire to cooperate with the Other. Islamic legal doctrines on the non-Muslim and Jihad present obvious obstacles to an imperative of cooperation. Indeed, if anything those doctrines illustrate the power of law to define the “other” in order to uphold certain aspirations for the “Us”. Scholars of both Islamic law and international law must come to terms with how their respective traditions arose from a history of “Othering”, that contributed to colonialism and conquest at the expense of subordinated voices which were deemed as a matter of law to offer little interest or significance. We must contend with our traditions’ history of “Othering”. This is not to say that we must stop “Othering”. But rather I suggest that we do not interfere from the delineation between the “Us” and the “Them” an obstacle to the aspiration of cooperation.
Jihad in Orthodox Sunni Doctrines 
Muhammad Munir

I am thankful to the organisers for inviting me. The issues for discussion here are firstly, “What is Jihad” and secondly “What are the causes of Jihad?” If we understand the causes, we can understand Jihad. Again I will touch upon the issues of Dar al-Harb and Dar al-Islam. What are the permanent bases of relations between Muslims and non-Muslim communities? Who can declare Jihad: the head of a Muslim state are jihadi organisations within a Muslim state. First of all, I might disagree with professor Anver who talked on the issue of Jihad and maybe there are some speakers who would also disagree with me. But remember one thing: we must understand that these terms were used by the jurists in their contexts, especially Jihad and then Dar al-Islam and Dar al-Harb; of course whether there could be permanent relations between Muslims and non-Muslims. Once we understood these issues from an academic point of view from the classical Sunni sources especially as developed by Hanafi fuqaha not from a journalistic point of view or a political point of view. 

As we know, Jihad means striving, endeavouring and struggling. As we know, the noun is derived from the verb jahada. Anyone who engages in Jihad is called a mujahid. Most of the time if you look at the classical details of Sunni fuqaha, you find Jihad discussed under a title or chapter called maghazi, jihad or siyar. They have used these different words. Here most of the time is the term used will be qital which is basically the fighting between Muslims and non-Muslims and on the part of the Muslims it is in the defence of faith rather than anything else. My conclusion is that Islam allows Jihad only in the defence of faith. Now, as you know there are so many theories about Jihad. Fuqaha have differed, especially regarding the illat al-qital (the causes of war in Islam). Both the classical as well as the modern, but there is one common denominator that I call Jihad in the defence of faith. Jihad becomes obligatory for what they call hifz al-Din, this is something on which there is a consensus. This is why I will not focus too much on the meaning of the term Jihad, because there are many other issues to discuss. 
The majority of Muslim fuqaha mention specifically that Jihad should not be waged to eliminate infidelity from the world and the entire globe. Here is what we call the first person in the world who wrote about Islam International Law – Muhammad ibn al-Hasan al-Shaybani, who says that infidelity is the biggest of all sins; it is between the individual and his Lord. Shaybani says “because infidelity even if it is the biggest of all sins, it is between the individual and his Lord, the Exalted, and the punishment of this sin is deferred to the day of reward (hereafter).” He means that you cannot punish someone in this world, because this is not the day of reward (yaum al-jaza). It is followed by another great jurist Sarakhsi in his code. “They (non-believers) are fought to repel the fitna of infidelity and to repel the danger posed by non-believers (when relations between the two communities are hostile”). He also states that “killing (of a person) is illegal because of aggression which is what ulama of our school believe or because of infidelity which is what our opponents say.” Kamal ibn al-Humam says “the aim of fighting (qital) is to root out viciousness, wickedness and wrongness from the world and our fighting is prompted by their fighting against us.” Ibn Taymiyyah mentioned in his book “God has allowed us the killing of the infidels only for the goodness of His human beings as God says, ‘…since oppression is more awesome than killing.’ That is, although killing is an evil and bad act, the oppression (the conspiracies and aggression from the infidels) is worse than killing. Thus, those who do not prevent Muslims to follow and practice their religion, then their infidelity is harmful only to themselves.” Again he argues that “if jihad was meant for preaching religion and was one of such means then there would be no exception not to kill women and children. Their exception is a strong evidence that fighting is for those who fight against us to push back their wickedness.” Marghinani, the author of al-Hidaya says “Mere disbelief does not by itself legalise killing. Rather it is muharabah (aggression) that makes it permissible to kill the muharib (aggressor). That is why it is not allowed to kill women, children, people of old age, handicapped and others who do not have the capability to fight.” Now here is of course an exception by Shafi’i, and this is basically one of his opinions. Shafi’i formulated the doctrine that the jihad has as its intent the waging of war on unbelievers for their disbelief and not merely when they entered into conflict with Islam. The jihad was therefore transformed into a collective duty instilled on Muslims to fight unbelievers ‘wherever you find them’. Ibn Hazm followed Al-Shafi’i’s opinion. 
But can infidelity be a cause of Jihad? Never ever! I believe that Jihad was allowed only for the protection of faith. Can infidelity ever be a cause of Jihad? Infidelity can never be a cause of jihad because “Why had the Prophet accepted poll tax (jizyah) from non-Muslims?” Why had the Prophet released prisoners of war either for ransom or without ransom? The Qur’ānic verse says, “fa imma manan ba’du wa imma fida” (either release them or ransom them). Why was the killing of women, children, sick persons, wounded, infirmed, elderly, servants, strictly prohibited in war? No one can be punished for disbelief in this world; the meaning of the verse 2:190 is very important because the root of the Qur’ānic word ‘qatilu’ that it is bab-e-muqatala and according to Imam Qurtubi muqatala can only happen if there are at least two people; 
The Protection of Faith – Hifz al-Din
There are five main objectives of Shari’a . The first one is hifz al-Din or the protection of faith. This protection is two-fold: from inside and from outside. Allah has prescribed ‘ebidat’ or rituals, i.e., the daily prayers, fasting, hajj etc on Muslims to protect and preserve faith from inside. If there is any external attack on Din (faith) from outside, then Allah has prescribed Jihad on the Muslims for the protection of faith. 

Dar al-Islam and Dar al-Harb
Fuqaha divided the world into Dar al-Islam and Dar al-Harb for ascertaining the jurisdiction of the courts in Muslim state. The words Dar al-Harb and Dar al-Kufr are used by them interchangeably. Abu Yusuf quotes letters written by or to ‘Umar or by his employees in which he/they used the term ‘Ahl al-Harb’ or ‘Dar al-Harb’. The context of these letters is interesting. Abu Yusuf quotes that the people of Manbij – who were from ‘Ahl al-Harb’ wrote to ‘Umar and requested, ‘let us come to your country for business and tax us’. ‘Umar consulted the companions of the Prophet about it who advised him to accept the offer. This was the first time that Ahl al-Harb were taxed. In one such letter a tax collector wrote to Umar and asked him how much tax to charge to the business men coming from Dar al-Harb. ‘Umar advised him to charge exactly the same as Muslim business men were charged by them. Sarakhsi gives the reason for this ruling and cites the maxim: “Relations between us (the Muslims) and the non-Muslims are based on reciprocity.” What is interesting to note is why ‘Umar, his tax collectors and Imam Abu Yusuf used the term Ahl al-Harb (the domain of war) for a territory with which business was taking place, where Muslim business men could freely go and come back and whose businessmen could come to the Islamic state for business? It is only possible if we construe Ahl al-Harb to mean the people of the territory outside the Islamic state (Dar al-Islam) who are not necessarily at war with the Islamic state, but who also do not have a peace treaty with the Islamic state. If this interpretation is accepted then we can easily understand bilateral trade on a large scale between the Dar al-Islam and the Dar al-Harb otherwise one fails to understand trading between the two. The main reason for the division of the world into two or three domains, as far as the Hanafi fuqaha are concerned, is that of territorial jurisdiction and that the use of the term Dar al-Harb or Ahl al-Harb by the fuqaha should be understood to mean only what the fuqaha attributed to this term and that the Dar al-Harb was not necessarily at war with the Dar al-Islam.
Relations between Muslim and non-Muslim Communities: hostile or peaceful? 
Since the cause of war is not infidelity, but is aggression from them, it follows that the permanent relations between them must be peaceful and not hostile. Al-amr bainana wa bainahum mabniun ala almujazat (reciprocity) Fa mastaqamu lakum fastaqimu lahum (9:7) is the basis of relations between Muslim and non-Muslim communities. 
Who can declare Jihad? The privatization of Jihad

Is Jihad a collective duty to be declared, planned and administered by the government or whether individuals or groups can do this job? Abu Yusuf formulated this principle in this way: “No expedition can be dispatched without the permission of the Imam or his deputy and no person from the Muslim army can wage an attack without the permission of the amir.” Shaybani argues that if a group of Muslims who have military and political power (man’ah) made one of them as their amir (commander) and invaded the territory of war without the permission of the Muslim head of state then it is legal if their amir promised a reward for someone. This situation is similar to the one in which an amir who is appointed by the Imam for an expedition and is despatched. According to Kasani, “If a group of people who do not have man’ah (military and political power) from the country with whom a peace treaty exists (ahl al-Muwada’a) attacks the Muslim state, then the attack cannot be considered an attack from that state (ahl al-Muwada’a) as long as it is not known that the attack took place with the consent of that state. There are two exceptions to the above principle. First, if the enemy attacks without a prior warning and it is not possible to contact the central government, then all those people who have come under attack have the right to defend themselves. Self-defence is available as a legitimate right to every person. In the second case the government does not give explicit permission to a certain group to attack another state, but its conduct or silence constitutes consent. 
Sarakhsi argues that there are four possibilities in an attack carried against the adverse party. First, it could be carried out by a group that does not have military and political power (man’ah). Second, the group possesses military and political power. Third and fourth, in both cases they may be doing this with or without the consent and assistance of the Muslim state. In the case where a large group that has military and political power carries out military action against another state and the Muslim state has not given any explicit permission, the Muslim state is considered to have given a tacit approval. This is true of present Jihadis in our part of the world. Sarakhsi justifies his argument by saying that a strong group which has military and political power cannot go to another state without the knowledge and permission of the Muslim state and when the government allowed them to carry out their activities, then it is considered as a tacit approval which is the equivalent of explicit permission. Therefore, the Imam has to support them and is responsible for their actions. 
The conduct of war

Islamic law follows the principle of distinction, non-combatants shall not be targeted, property shall not be destroyed or damaged, prisoners of war shall be set free. 
Conclusion

Jihad is allowed only to defend faith; the cause of war in Islam is never infidelity but aggression; permanent relations between Muslim and non-Muslim communities are peaceful and not hostile; the division of the world into two domains was to ascertain the jurisdiction of courts in the Muslim state; Fuqaha used the term Ahl/Dar al-Harb for communities that had peaceful relations with the Muslim state; only the head of the Muslim state can declare Jihad; if a Muslim state with military & political power keeps quiet regarding actions carried out by Jihadi organisations from the territory, then such state is responsible for the actions of these organisations. I thank all of you.
Debate Panel 1
Question Jann Kleffner: These were very intriguing presentations. I have a few questions and comments to both Jean d’Aspremont and Rene Provost. Jean, when you reconstruct IHL on the basis of interest, and you seem to suggest that these are of course not individual but global interests, of course that presupposes the existence of such and you also mention that you do not really believe in a structural kind of global interests. My question is who is involved in formulating those interests? Your argument seems very much to be integrated in a state-centric view. You refer to interest and translated that to usefulness and what is useful for states and their inhabitants. How does your approach speak to the challenge that may come from non-state actors and their consent? That leads me to the question to René. I very much sympathise with your approach, but I just wonder if it is something that is specifically valid in relation to non-state actors or is it also being translated towards states, because in your quest for commitment we do not have that much of a problem at least if we consider the Geneva Conventions, with states. We have even the formal commitments of states and indeed the universal commitment of all states. Do we have to draw on your approach vis-à-vis states or is it something that is specifically relating to non-state actors? A final point is more of an observation to Jean. You seem to presuppose interests and values and in the analysis of the case law of the International Court of Justice you also seem to equate this value based approach with observations such as elementary considerations of humanity and so on, that emanate from the Court’s jurisprudence. Whenever the Court alludes to these kinds of concepts it seems to somehow neglect one vital equation upon which IHL rests, and that is military necessity. It is leaning towards emphasizing humanitarian considerations, but that is of course only one of the underlying principles. I wonder if not inherent in the whole structure of IHL is the tension between values and interests: values being represented by the notion of humanitarian considerations but the interests really being captured in the notion of military necessity. The whole law seems to be about balancing these two considerations and therefore is already deeply integrated in the tension between values and interest. 

Jean d’Aspremont: First of all, the point concerning those involved in defining the interests. As you may have understood from my presentation, I don’t think it is up to legal scholars to define the driving forces of law-making, despite the fact that many of my colleagues may think you are entrusted with responsibility. I think those defining driving forces with an interest to value are the law-makers themselves. Of course my presentation was very state-centric. I still believe, although it is harder to see nowadays, that other actors are involved in law making, at least formally speaking. International humanitarian law is still made by states, whether you like it or not. This does not mean that other actors like non-state actors, are not involved in the process. They carry a lot of weight and influence. They took part in the decision-making process and nowadays are even involved in the amendment procedure. They have a role, a modest limited role, but they have a role which is sufficient to say that they play a role in defining these interests that are at the heart of IHL making, definitely. In that sense, I would consider them as part of those defining the interests in contrary to scholars. But I feel uneasy with including scholars in those defining global interests. Scholars project their own values in the law they interpret and that is why I don’t think they are the driving forces of IHL. The reason why I feel uncomfortable with the ICJ-announcement that has been mentioned, and I agree with your understanding here, with these tensions within humanitarian law, the reason why I am uncomfortable with it is that these pronouncements are tinged with natural law arguments. I think that the Court should not do that. It is so much loaded and suspect of the cultural bias. The Court should remain more formalistic and avoid indulging in this kind of natural law pronouncements. 

René Provost: Very briefly. The answer is no, meaning that the starting point is different in the sense that with non-state actors we start from a status of exclusion and so the reasoning is aimed to explain how you bring them in, but the explanation of the normative reach of law is the same for any actor. In this I draw directly from Fuller’s work, not about morality, but more about pluralism as we would label it today, understanding any form of law with a statutory contract or customary as necessary, surrounded by a penumbra shaped by intersecting expectations that will give substance to any norm. Including in that is the behaviour of states in relation both to each other and towards non-state actors. There is a difference in that given that states are at the origins of formal legal norms, and those reflect their interests, and there is less of a chance of a clash between their stands in applying the law and intersecting expectations and the formal norms, whereas again for non-state actors there is no given terrain on which there is a likely consensus. 

Question: I want to quickly follow up on what Jean d’Aspremont said and ask about the combination of a values debate and interest debate. In my view it was always a combination at least if you look at IHL, how it was formed and how treaties were formed. If you look at the way in which this committee of Five in Geneva was able from a value idea, they had this humanitarian idea, but they were not able to convince to sit together and to discuss the treaty, because it was useful for the states. It was useful to have not too many wounded soldiers, not to have all the doctors dying on the field to actually create a stronger army to spare their resources. The movement came up from a humanitarian idea, from the values point of view from NGO’s, doctors in the field, MSF. I just see doctors started with this movement that was picked up by government, but there was very much also an interest debate behind that. Look at Finland for example. Their approach to the conventional cluster is very much a point of interest where they first joined the values debate but then, because of a point of interest to protect their border with Russia, at the end decided not to join this treaty. I think it might always be a combination. I like to hear your view also in view of non-state actors. It could be a combination of values and interests, just as if you look at the national level of government that raises the taxes on cigarettes in order to - and they can claim to the outside that they do that in order to restrict smoking and less people die from lung cancer- but in the end they get more taxes as well. It is a balance between those two for a state, and you need people with values but you also need the interest. Is a combination of those two possible? 
Jean d’Aspremont: It is of course possible that you have a combination of the two. As you pointed out, values have been sufficient for a long time to convince states, especially Western states, at a time when international law was made by Western states. Nowadays all these values have been promoted by all the institutes of international law, scholars and many others in which they have succeeded in convincing states. Nowadays, the main challenge facing IHL is not to convince. States have been convinced, they have ratified the Geneva Conventions and the subsequent Protocols. Nowadays the challenge is to convince non-state actors on the battlefield. To really bolster and accept IHL by these actors, you need to ensure and maximize the chances that they find IHL legitimate. To enhance the legitimacy of IHL, it is safer to avoid any reference to these values which is always a bit suspect. But again, as a thorough legal model, you cannot exclude that you have this combination of value and interest. This being said, just for the sake of pragmatism, I think there are some good reasons to prefer a legal discourse based on interest; interest meaning individual, as well as common interest. Again, eventually it all comes down to a question of rhetoric and I don’t think it is really a legal question. 

René Provost: May I just add an historical point that my reading of how the Geneva Convention came about was that it was very much about value, there was an ‘esprit de Christianism’, that was really the way in which it was put to governments. There were only Christian governments in Geneva and that made it easy. Everybody spoke the same language so to speak. That being said, that has been transformed by the reality of international relations and we now come to a point where a combination of values and interest is an interesting and proper way to look at it as you suggest.

Question Mohamed Ibrahim: I have a question for Professor Provost with respect to him mentioning that war is the centre and very covered in Islamic Law. I believe it is the contrary, because peace is the common rule and it is very well covered in Islamic Law. War is the exception and because of that it is very well defined to make it as much as possible narrow to any future wider interpretation. That is the first part. Second, for Professor Munir, when you mentioned also the notion of Jihad as war, I think Jihad encompasses more than war, because Jihad in general is paying an effort to do something and seeking knowledge, acquiring education; that is a kind of Jihad as well. So it is not equivalent to the holy war that existed in the Middle Ages in Europe. Because it was perceived in this way Jihad became for them the holy war for Muslims. We don’t have holy wars, we have just self-defense. Again it comes to the notion of peace vís-a-vís the holy war thing. Another thing is defining the house of Islam and the house of war. I think there is musta’minin and mu’ahidin. Musta’minin are the people who are Non-Muslims living in an Islamic state, call it like a visa or something guaranteeing their safety and all the guarantees for every people that live in this state. While Mu'ahidin are the people of other countries that went in a treaty with an Islamic state that guarantee safety and security of citizens of both parties. So in the modern era all Islamic countries ratified the Universal Declaration of Human Rights and the international Covenant of Civil and Political Rights, and the Covenant of Economic Social and Cultural Rights, which is equivalent to the status of Mu'ahidin. I think it is worth mentioning these points as well. 

Muhammad Munir: I am thankful for the comment. Yes, I agree. The war was the exception and the general rule was peace. ‘Wa qatilu fi sabil Allah al-zin uqatilunakum’ if you look at the classical Sunni literature, peace is the rule rather than war. Again as I mentioned in the introduction, I considered it as a greater Jihad to come and participate in the conference rather than to celebrate ‘Eid’ at home. I just did not want to go into details regarding the meaning of the term Jihad. Jihad is broader and qital is specific. Everybody here travelled probably a couple of hundred or thousands of kilometres. For most of us it is technically speaking a Jihad to be here and listening to the presentations. Jihad is a very broad term whereas qital is a specific term of course. Regarding dar al-harb and dar al-Islam I was trying to focus that when the classical Sunni fuqaha discussed these terms, what did they mean by this? On the one hand legal trade was taking place between the two communities and on the other hand we today interpret it to be the people with whom there was a permanent hostility. No, of course, if there were permanent peace relations and a permanent peace treaty, again of course I did some research on relations between the Muslims and non-Muslims, and on the permanent peace treaty for which Imam Shafi mentions that the maximum period is ten years. But Imam Shafi says it can be renewed. Other Sunni fuqaha, especially Ahnaf, argue that the period of treaty could be a hundred years. Relations were, therefore, not hostile, I think it was quite the opposite, because the Imams themselves have been sending envoys and exchanging gifts. But at the same time no one among the fuqaha was of the opinion that the permanent relations between us and them were hostile, as my colleague mentioned. War was the exception and the general rule was peace. 
Anver M. Emon: I want to stand back for the purposes of our audience, many of whom are specialists in Islamic law, but many of whom may not be, and suggest that Mohammed’s questions and response reflect the dynamic that I am trying to critique. When you say that war is not central to the Islamic tradition as a response to Professor Provost’s comment, I think that in fact the point is being missed. If we compare Islamic Law for instance to Rabbinic rulings post 70 AD, when the Jews were in the Diaspora, it is not surprising that there would be limited discussion of the rules of war because of course in the Diaspora context they would not be in an imperial-like situation. On the flip side, in the Islamic context, we find in juristic literature an implicit normative vision of Islamism imperial. Despite imperial breakdown that normative vision continued to influence the imagined reality of jurists who articulated what the Shari’a is, a Shari’a that was framed in terms of both an imperial ideal and a historical manifestation of that ideal through conquest and war. We cannot ignore the fact that as much as Professor Munir presents us these texts from Shaybani and others, the texts are not transparent. They are not transparent in the sense that I don’t think we can so easily draw assumptions of peace from them, as has been done by Professor Munir in his example about Abu Yusuf and the relations with those from the Ahl al-Harb. Abu Yusuf may permit trade with the Ahl al-Harb, but that does not change the fact that there are two abodes, one of which is presumed to be an object of conquest, whether nor or in the hopeful future. Part of me actually thinks you are looking at the text as if it is transparent, and it is supposed to translate meaning to us without understanding that Abu Yusuf was a chief judge in the Abbasid period. This period witnessed a diminishment in its imperial conquest. In fact, by the time of the end of the Umayyad Empire, we know that imperial expansion had ended. This raises a fundamental question that we moderns are in a position of asking our premodern texts: does being from the Ahl al-Harb mean that there is a state of war, or is the language itself an artefact of little significance? If jurists are preserving this language, are they doing so because they have an imagined reality about future imperial conquests, or out of a sense of mere historical integrity to the language of the past? I’m not saying that we should locate the “law” in either the practice of the Caliph or the imagined reality of the jurists. To me the truth between the practice or the doctrinal text is in fact a false choice. The point for me is instead to interrogate both history and the text to think what jurists in their contexts were trying to do. I don’t think it is inconceivable that on the one hand an empire that is no longer expanding would try to promote effective trade mechanisms while at the same time jurists outside the government were articulating a conception of law that was premised on imperial expansion. I don’t think those two are mutually exclusive. I want to simply suggest that as we think of Islamic law, and as we think about international law, the challenge for me is not what does the text say, what does the Qur’ān say, but it is very much how were those texts given meaning, who controls the meaning, and to what extent does history reflect a bifurcation between practice and juristic imagined reality. We know jurists knew the empire had fallen apart. But that does not change the fact that jurists often invoked in their legal debates an image of a political reality that was imperial. I find this dynamic of interest, and suggest that this is the site where we should begin asking our questions. 
Muhammad Munir: Just a small comment. Again, I just don’t know how my dear professor Anver can say that the text is not transparent. At the time of Haroon-al-Rashid, the Abbasid Caliph, he wrote a big questionnaire to Abu Yusuf and he said, what shall I do with my external relations, trade, dealing with non-Muslim citizens and so on? He addressed a lot of issues in the questionnaire to the greatest disciple of Abu Hanifah and Abu Yusuf has given him a good advice, what the Caliph should do, what he should not do and again in the book he tried to answer all the questions raised by the Caliph. This was clearly not idealism; this was exactly what the Caliph had to do and to follow. We continued to have differences of opinion that split the Ummah as it was at that time. On the one time you had Ali later on who ended up in Iraq and on the other hand you had Amir Mu’wia who was the Caliph. We did know that Ali and Mu’wia fought and choose arbitration to resolve the issue. These are quite historic questions. But Muslims of course could always differ with each other, even today. When we say the Sunni, the Shia, the Sunni differed with the Shia. Even at that time the Kharijites (Kwarij) had a different interpretation. They used to say ‘la hukma illa lillah’ (only God is sole arbitrator) and Ali used to reply ‘kalimatul haqi urida bihi al-batil’ (right say but is intended to mean something bad). It is of course a question of interpretation of each school. Later on let’s talk about the Salateens and the Mughal. They ruled for 800 years in India. Every ruler considered himself as the vassal of the Khalifa, but later on in the 16th century when Humayun was restored to power in Delhi, he announced an end to the idea of a Suzerain Khalifa and declared himself a ‘Padshah’ (King). Again, today we have some 56 Islamic states. And the question should be whether a multiplicity of so many Muslim states is allowed in Islam? I think this debate is not going anywhere. It is impossible to have one Islamic state today. Muslims split in the first century or they split later on, but the reality is that they differ over many issues. My context was typically about the Pakistani government, and of course the Jihadi organisations within Pakistan. Of course today there are some 40 different states in which Jihadi organisations are operating. Probably we agree to disagree on this point. 

Question Mohamed Ibrahim: Professor Emon put forward some challenging points, like the techniques of how to study Islamic Shari’a issues. Then we started as you mentioned, to disagree about Islamic Shari’a issues. My point of view on this issue now is we are really facing an issue that needs an opinion. We have to refer to the sources of Islamic Shari’a, to support our point of view. This is what I am going to do in my presentation. I am not going to raise my opinions. A Muslim must be very cautious when he touches upon Islamic Shari’a legal law. My question to you, professor Emon, what do you think the criteria for a person from the academy for example to come and judge Islamic Shari’a rules. Should he know about Qur’ān and everything, or can any person just come and give judgements on Islamic Shari’a sources. Because the Organisation of the Islamic Conference had that with this issue already and they have kind of criteria now. When we really want to judge Islamic Shari’a principle rules or raise an opinion, we should have a background in Islam and Shari’a. So what is your point of view? 
Anver M. Emon: It is a great question. I think it reflects a larger problem with the crisis of authority in Islam today, one that has been commented upon by many scholars. Olivier Roy and Khaled Abou El Fadl have written about this. You can certainly see it in the work of reformist writers like Tariq Ramadan. So I am not going to try to articulate a single standard, but I can tell you what I do, for whatever it is worth. Maybe it is worth nothing, but I can certainly say that looking at Islamic law as a 1400 year old tradition, one cannot ignore history. So history becomes part of the inquiry. So when I say that no text is transparent, I mean to say that just as much as anyone here who looks at Islamic law arguments, will know that often times you don’t start with the Qur’ān. You start with a work of fiqh, positive law or legal rules. You might start with different sources of fiqh. If you are in North Africa, you start with a Maliki text. In South-east Asia you start with a Shafii text. You start with the text in which the local Muslim community recognizes itself in that value system. I argue though that one needs to look across all schools and think comparatively in terms of the underlying issues animating a particular legal debate. It is not enough for me to say this is the Hanafi view and therefore that is Islamic law, or this is the Ja’fari view and therefore it is Islamic law. For me the real issue is what are all these different juristic opinions addressing: what is the underlying fight really about? What they are fighting about is not explicit in the text. Sometimes it is, but often times it is not. For instance let me give you one example. The Qur’an speaks of cutting off the hand of a thief. Now suppose I steal your laptop and destroy it; according to most traditions the question is if, in addition to the hand amputation, I owe you compensation for damages? The jurists debated this issue. The Shafiis and Hanbalis say yes, I owe you damages. The Hanafis said no. If I lose my hand, I do not owe you compensation. And the Malikis said, maybe, it depends if I was wealthy enough at the time when I stole your laptop. For me the issue is not what the actual ruling is, the issue for me is what they are fighting about. They are fighting about the basis by which we can articulate rights, in this case to property, not already provided for in the Qur’ān. The argument goes, the Qur’ān specifies only one punishment and the language suggests only a single punishment. What do I make of it? The ruling itself is less important to me than the underlying issue that animates the diversity of opinions. While there is pluralism, we are not merely left with the fact of legal pluralism. From an Islamic legal perspective one has to think prospectively how to rule, let's say Egypt. We have to decide on Article 2, the jurisprudence of Islamic law, which is regarded as a fundamental feature of Egyptian constitutional jurisprudence. From the above example, for instance, I am less interested in whether or not I owe compensation. What intrigues me is that, at the end of the day, the jurists were debating whether and to what extent the victim can claim a property right not expressly provided in the Qur’anic text. Can we articulate a right to property in this fashion? My own approach, therefore, is in part to think comparatively across the legal traditions. I also try to bring in legal philosophy, but these are my approaches. This is how I choose to approach Islamic law, methodologically. To me it makes more sense, to others it may not. I do think that thinking about Islamic law simply in terms of what the fiqh text says and stopping there, is not a suitable or viable proposition today because those texts that we cite, are all from the medieval period and premised upon certain images of the world as it should be, written by jurists who were not sitting where we are today. So to the extent we do more than antiquarian history, to the extent we are thinking about the prospective possibilities of Islamic law, we also have to recognise our discontinuity from the past.
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Introductory remarks
Jann Kleffner
Ladies and gentlemen, welcome back. I am very pleased to introduce the speakers of today on this panel on Islamic legal and political perspectives on the use of force. We proceed in the same order as indicated in the programme. The first speaker is Mr. Hilmi Zawati, who is the President of the International Advocacy Forum. 
Jus ad Bellum and the Rules of Engagement in the Islamic Law of Nations —Shaybānī’s Siyar
Hilmi M. Zawati
Good afternoon. Thank you Mr. Chairman. I am deeply honoured to be here again before this distinguished audience. I am very pleased to have the opportunity to share some of my thoughts with you and to talk about one of the most timely and critical topics: the rules of engagement in the Islamic law of nations. Before proceeding, I would like to emphasize the necessity of differentiating between Islamic and Muslim concepts and laws. Furthermore, I would also like to confirm that the Holy Qur’ān and the Prophetic traditions are simultaneously laws and primary sources of the Islamic Law. 

To begin with, the word Jihad may be one of the most misinterpreted terms in the history of Islamic legal discourse by both Muslims and non-Muslims. For more than a decade before the tragedy of September 11th, 2001, that is to say, in the wake of the fall of the Soviet Union, misconceptions of Jihad and the consequent branding of Islam as a “violent religion” and “the new enemy” in the writings of the leading political theoretician of the Cold War era, namely Samuel Huntington, have become routine in Western literature. The result has been a distortion of the term Jihad to the point where it is virtually synonymous in the public mind with terrorism. 

A closer look at the provisions of the Islamic law of nations, embodied in the primary sources of Islamic law and in the treatises of prominent Muslim jurists, particularly Shaybānī’s Siyar, reveals that the laws governing the doctrine of Jihad are realistic and practical. They regulate conduct during Jihad and set up rules of engagement on the basis of human principles. As peace is the rule and war is the exception, Jihad is based on the premise that an armed conflict should not arise between a Muslim state and other states unless it is for the purpose of: deterring aggression; eliminating oppression, extortion and injustice; achieving the human ideas that are considered as the aims of life, including the right to life and to respect one’s religious beliefs; and securing people against torture, terror, and inhuman treatment. 
The Islamic law of nations recognizes that war, by its nature, implies violence and suffering. Therefore, it instructs Muslim leaders to accept the enemy’s offer of peace even at the risk of a possible deception. As a practical and realistic law, it strictly lays down humane rules governing the conduct of war and the treatment of enemy persons and property. Limiting violence to the necessities of war, Islamic law differentiates between combatants and civilians, as well as between military and civilian targets in time of war. Furthermore, it provides a set of forbidden acts that relate directly to the above categories; combatants, civilians, and civilian targets. 

With respect to the first category, Islamic law deters Muslim fighters from the following acts: 

Starting warfare before inviting the enemy to adopt Islam or to conclude a covenant of peace: 
Even if the enemy declines, Muslim fighters are still bound not to start the fighting until the enemy attacks. Muslims are, furthermore, not allowed to fight against Ahl al Kitāb (“people of the book”) and polytheists unless they commit an aggression. Even on the battlefield, Muslim soldiers are prohibited from starting the fight. Even if non-Muslims start killing Muslims at the beginning of the battle, Muslims are not allowed to do the same until they show non-Muslims the killed person and say to them: Would it not be better for you to achieve peace and security by embracing Islam or by concluding a covenant safeguarding peace? If they accept Islam, or choose to remain Ahl al Kitāb under safe conduct and quarter (amān), they will be entitled―on equal footing with Muslim people―to enjoy all the rights and obligations dictated by Islamic law. If none of the above choices are accepted, only then are Muslim soldiers permitted to wage Jihad in defence of their faith and land. This approach is illustrated by the following Prophetic tradition:

“The Prophet instructed Mu‘ādh Ibn Jabal, when he sent him at the head of the Muslim army to conquer Yemen, he said: Do not fight them before you call them [to be converted into Islam or to conclude a covenant]. And if they decline, do not fight them until they take the initiative, and when they do so, wait until they slay one of your men. Then show them the body of the slain and say to them: Is there no better way than this? If Allāh converts one single man through your example, it will be better for you than to own the whole world.”

Summary executions, decapitation and torturing of prisoners of war (al-asrā):
The Islamic law on armed conflict has forbidden the breaking of promises and treaties and the separation of captive women from their children, and has called for the fair treatment of prisoners of war. The Islamic law of nations states furthermore that, “The prisoner of war should not be killed.” In this sense, the Prophet Muhammad said: “War prisoners are your brothers. Allāh has put them in your hands; so whosoever has his brother in his hands, let him give food to eat out of what he himself eats and let him give him clothes to wear out of what he himself wears, and do not impose on them a work they are not able to do themselves. If at all you give them such work, help them to carry it out.”

Delivering a coup de grâce to the wounded:

The fourth Caliph, cAlī Ibn Abī Tālib, prohibited Muslim fighters from killing those who had laid down their weapons, or fled from the battlefield. During his struggle with the Umayyads, and before the battle of Saffīn, cAlī gave his fighters the following commands, which can be considered as basic rules of conduct in Islamic humanitarian law. cAlī said: “If you defeat them, do not kill a man in flight, do not finish off a wounded man, do not uncover a pudendum, or mutilate the dead, do not rip open a curtain or enter a house without permission, do not take any of their property, and do not torture or harm their women even though they may insult your leaders, and remember Allāh, may you have knowledge.” 

Killing of an enemy hors de combat:
Excessive killing is prohibited even when it is authorized. Thus, Muslim fighters are not permitted to push killing to the point where they cannot distinguish between civilians and combatants. The Prophet Muhammad instructed Muslim fighters dispatched against the Byzantine army, to “spare the weakness of the female sex; injure not the infants or those who are ill in bed; refrain from demolishing the houses of the unresisting inhabitants; destroy not the means of their subsistence, nor their fruit-trees and touch not the palm; and do not mutilate bodies and do not kill children.”

The Islamic law of nations is moreover especially cautious in dealing with civilians in times of war. It forbids:

Attacking, killing and molesting of non-combatant persons:
This category includes children less than 15 years of age, women, old men, and monks, sick and disabled persons. Muslim fighters have been instructed to avoid all such civilian targets. Whenever the Apostle of Allāh sent forth a detachment he said to it: “Do not cheat or commit treachery, nor should you mutilate or kill children, women, or old men.” This obligation is supported by another tradition which states that the Prophet Muhammad saw people gathered around something and when he knew that they were standing around a woman who had been killed.” The Prophet said: “This is not one with whom fighting should have taken place.” The Prophet sent a man to follow Khālid Ibn al-Walīd and tell him not to kill a woman or a minor.

Rape in war and sexual molestation:
Any Muslim fighter who may commit fornication, rape and other forms of gender-based sexual violence is subject to stoning to death or, to lashing, according to the gravity of the crime and to his status as single or married. A case in point is that of Khālid Ibn al-Walīd v.  eq \O(D)irār Ibn al-Azwar, available in al-Sunan al-Kubrā of al-Bayhaqī. Khālid Ibn al-Walīd complained to cUmar Ibn al-Kha eq \O(t)

 eq \O(t)āb, the second Muslim Caliph, that  eq \O(D)irār Ibn al-Azwar, a Muslim army commander, had had sexual intercourse with a captive woman during the Muslim war against Banu Asad―a wartime “forced marriage” in the modern sense of the term, like the forced marriage offences in Sierra Leone’s 1990s civil war. In response, cUmar wrote to Khālid ordering him to stone Ibn al-Azwar to death. Before Khālid had received cUmar’s judgment, however, Ibn al-Azwar had already passed away. 
Brutal massacres and collective blood baths:
In spite of the brutal and cruel treatment meted out by the Meccans to the first Muslims, the Prophet instructed the Muslim army, before marching to Mecca in A.D. 630, to avoid fighting or shedding blood. The Prophet emphasized this after hearing Sacd Ibn cUbāda, one of the four commanders to enter Mecca, say: “Today is a day of war, sanctuary is no more.” The Prophet replied: “Today is a day of mercy,” and he replaced Ibn cUbāda by cAlī Ibn Abī Tālib. When he conquered Mecca, the Prophet asked the Meccans: “What do you think that I am about to do with you?” They replied: “Only good. You are a noble brother, son of a noble brother.” He said: “Go on your way for you are free.” Similarly, the second well-guided caliph cUmar Ibn al-Khattāb, when capturing Jerusalem in A.D. 638, gave a formal pledge (al-cuhda al-cUmariyya) to respect Christian churches and crosses and to extend security to the people of the city. As a matter of fact, it was the first time in history that Jerusalem had been conquered without bloodshed. 

Killing of peasants, merchants, and diplomats:
Furthermore, the Islamic law of nations prohibits unnecessary destruction of an enemy’s real or personal property; devastation of harvest and cutting fruitful trees; and demolition of religious, medical and cultural institutions. The rightly-guided Caliphs followed the prophet’s example. Abū Bakr al-Siddīq, the first Muslim Caliph, exhorted the Muslim army marching to Syria to learn the following rules by heart: “Do not commit treachery, nor depart from the right path. You must not mutilate, neither kill a child or aged man or woman. Do not destroy a palm tree, nor burn it with fire and do not cut any fruitful tree. You must not slay any of the flock or the herds or the camels, save for your subsistence. You are likely to pass by people who have dedicated themselves to monastic services; leave them to that which they have devoted their lives.”

Furthermore, human rights in Islamic law are based on the premise that certain rights are considered necessary ( eq \O(d)arūrāt) and essential to the preservation of world public order. These rights include respect for religious beliefs, customs and traditions ( eq \O(h)if eq \O(z) al-dīADVANCE \U 0.5

ADVANCE \R 0.70n); right to life and prohibition of torture and inhuman treatment ( eq \O(h)if eq \O(z) al-nafs); children’s right to life, custody and education ( eq \O(h)if eq \O(z) al-nasl); the right to individual ownership and private property ( eq \O(h)if eq \O(z) al-māl); and the right to freedom of thought, opinion and expression ( eq \O(h)if eq \O(z) al-caql). These rights are protected by the penalties (al- eq \O(h)udūd) established by Allāh that leave a judge with no discretionary authority.

In conclusion, one may find that there is a unique relationship between Jihad and the notion of just war. The Islamic law of nations, under the doctrine of Jihad, has affirmed and protected all personal individual rights, for all people, without distinction as to race, sex, language or religion. Thus, Jihad as embodied in the norms of Islamic law should be recognized as the bellum justum of Islam while Huntington’s notion of “Muslim bloody borders” should be seen as inaccurate and groundless.
Islamic Law and Humanitarian Intervention
Mohamed Abdel Aziz Ibrahim

Good afternoon. I express my appreciation and gratitude to the Asser Institute for inviting me. I am thrilled and honoured to be among this distinguished group of experts. I have been asked to address the issue of Islamic law and humanitarian intervention and through my presentation I will argue that the principle of Islamic law is compatible with international standards regarding humanitarian intervention. I will also address briefly the evolution of the norm of humanitarian intervention according to international law, moving later to the sources and general rules of Islamic law, and ending with some precedents of Islamic history.
Humanitarian intervention refers to armed interference in one state by another state(s) with the objective of ending or reducing the suffering of the population within the first state. That suffering may be the result of civil war, humanitarian crisis or crimes committed by the occupying nation (such as genocide). The goal of humanitarian intervention is neither annexation nor interference with territorial integrity, but minimization of the suffering of civilians in that state. When we speak about humanitarian intervention, it is about the right to interfere vis-à-vis the duty to interfere. It started as a right and later on the scholars started addressing the issue that it is a duty for modern states to interfere in order to save civilian population from any harm or dangerous situation that they are exposed to. From this duty to interfere we reach the responsibility to protect, or R2P. The R2P is more recent and an alternative approach to humanitarian intervention known as the responsibility to protect. This responsibility seeks to establish a clearer code of conduct for humanitarian interventions, and also advocates great reliance on non-military measures. It argues that the notion of the right to intervene is problematic and should be replaced by the responsibility to protect. Humanitarian intervention is the right to interfere which is the recognition of the right of one or many nations to violate the national sovereignty of another state, when a mandate has been granted by a supranational authority. The duty to interfere is an obligation which falls to all nation-states to provide assistance at the request of the supranational authority, to the extent possible. Obviously, this notion is the closest to the original concept of humanitarian intervention, except that a right is elevated into a duty, and is managed by a supranational authority. Humanitarian intervention is a responsibility to protect' (R2P). This responsibility is said to involve three stages: to prevent, to react and to rebuild. From that we move to the Islamic principle that mirrors what we just said and I extracted that action through reading and analyzing the principle of Islamic law and to see how this would fit with international standards that we face right now. Through the general rules it will become clear how the Islamic state can be part of the international community and apply humanitarian intervention. 

As a judge I give a justification and reasoning to a commander in chief or the state about how to intervene in a situation like that, based upon the sources of Shari’a  and Islamic law, and many other sources like the Qur’ān. Later on we have some precedents.
The first rule regarding Islamic law is mercy: 
Islam says, and this is in the Qur’ān, “you have been sent to people as mercy to all mankind” (Holy Qur’ān, Chapter 21 Al-Anbiya, verse 107). So from this approach of the notion of mercy, it is our obligation as a Muslim state if you find some kind of inhuman or cruel treatment that some communities face, it is the obligation of the state to interfere applying the notion of mercy from this approach, even if there is no attack from the other nation. We have to treat the people with fairness, justice and kindness. When we are fair, it means that we treat others as we like to treat ourselves. “Allah forbiddeth you not those who warred not against you on account of religion and drove you not out from your homes, that ye should show them kindness and deal justly with them. Lo! Allah loveth the just dealers”. (Holy Qur’ān, Chapter 60 Al-Mumtahina, verse 8). 
The second rule is fairness and justice: 
It is not an option or discretion of Islamic state rulers to apply justice, it is an order. An order in this regard to apply internally and externally as well, according to the provisions in the Qur’ān that this is an order from God that we have to apply justice all the time. “Lo! Allah enjoineth justice and kindness, and giving to kinsfolk, and forbiddeth lewdness and abomination and wickedness. He exhorteth you in order that ye may take heed” (Holy Qur’ān 16:90). I am giving you examples from the verses of Qur’ān citing that these principles, rules of Islamic law are mandatory for us. I interpreted as a judge in this regard as reasoning once we do interfere for humanitarian cause; these are the principles for the intervention, which are based upon fairness, justice, mercy. “Lo! Allah commandeth you that ye restore deposits to their owners, and, if ye judge between mankind, that ye judge justly. Lo! comely is this which Allah admonisheth you. Lo! Allah is ever Hearer, Seer” (Holy Qur’ān 4:58). I like to mention that the notion is internationally recognized that the intervention is not to occupy rather to liberate. 
Freedom:
Freedom is one of the principles and this is in the Qur’ān itself and addressed by the prophet, saying that you are not controlling people, you are just sending them a message. “Thou art not at all a warder over them” (Holy Qur’ān 88:22). Even the prophet cannot control the people, but it is the freedom of people to decide. So if one interferes as an Islamic state for humanitarian reason, the cause of interference must be freedom of the human being. 
Mutual Protection: 
This is actually one of the interesting norms and general rules in the Shari’a ; it is a human obligation and duty of everyone. Shari’a established the concept of mutual protection that entitled both man and woman to protect and look for each other’s safety and needs aiming to create active personality for all the members of the society. If you see something wrong, you have the obligation to interfere and correct it. The provision in the Qur’ān mentions this as well. ”The Believers, men and women, are protectors, one of another: they enjoin what is just, and forbid what is evil” (Holy Qur’ān 9:71)‏. “The Believers are mirror to each other” (Hadith). It is the same with the international community. If I see something wrong, as a believer I have to interfere and say: this is wrong. There is a Hadith for Prophet Mohamed stating that “if you see something wrong, you have to correct it by your hand. If you can’t by speaking out and if you can’t, by your heart and this is the minimum of faith”. It says you have to be active and you cannot watch things and let it pass away. All the time it is about being active in the society and the international community. 
This brings us to mutual cooperation:
The verse in the Qur’ān speaks about the notion that as a Muslim state and Muslim community we have to cooperate for doing kindness and fairness rather than doing evil. Any cooperation must be based upon kindness and fairness. Any kind of cooperation based on evil is supposed to be evil. “Help ye one another unto righteousness and pious duty. Help not one another unto sin and transgression, but keep your duty to Allah. Lo! Allah is severe in punishment” (Holy Qur’ān, Chapter Al-Maeda # 5, verse # 2). 

Equality:
The notion of equality is the common rule which comes from one of the principles in the Shari’a that all human beings are created from one human soul. ”O mankind! reverence your Guardian-Lord, who created you from a single Soul, created, of like nature, his mate, and from them twain scattered (like seeds) countless men and women; fear Allah, through Whom ye demand your mutual (rights), and (reverence) the wombs (that bore you): for Allah ever watches over you” (Holy Qur’ān 4: 1). Equality is the common rule and it is actually the notion of Islamic faith. We believe in one God, everything is one, we believe in one message delivered by different messengers like Abraham, Moses, Jesus, and Mohamed. So the message is one, God is one, human being is one. We are equal in everything and this is the common rule. If we intervene, we intervene for applying the principle of equality regardless what the people believe in. 
General rules of dignity:
It is equivalent for my viewpoint of human rights. Human rights are created by the creation of human being him- or herself. This is something with our creation. God is saying in the Qur’ān that “we have honoured the children of Adam. We carry them on the land and the sea, and have made provision of good things for them, and have preferred them above many of those whom we created with a marked preferment” (Holy Qur’ān 17:70). Honour here means the dignity and dignity is a human right. You cannot take it away. Any kind of intervention is supposed to be ruled by this dignity. You have to treat people with honour, protecting the rights in order to keep these principles as the Islamic principle. 
General rule of peace and self-defence:
Like I mentioned in my comments this morning, the common rule of the Islamic state within the international community is peace. The notion of Islam is to apply peace, which is in the person itself, the community, the international community. The common rule is peace and the only exception when you go to war or Jihad, the fight is for self-defence. “Fighting is prescribed upon you, and ye dislike it” (Holy Qur’ān, AlBaqara #2 verses 216). Peace is the general rule. Certain restraints in self-defence, or to help another restrain, or to help a fragile community from an injustice situation, are the principles that make us act in the international community. If there is any community suffering the danger of losing their life or suffering from hegemony of a tyranny or something, these are the conditions that are required from a Muslim state based upon these general rules of morals and values from the faith itself to interfere. The only time we go to fight is for self-defence. “If two parties among the Believers fall into a quarrel, make ye peace between them: but if one of them transgresses beyond bounds against the other, then fight ye (all) against the one that transgresses until it complies with the Command of Allah; but if it complies, then make peace between them with justice, and be fair: for Allah loves those who are fair (and just)” (Holy Qur’ān, AlHujurat # 49 verses 9-12). Peace is the general rule and here I am giving another verse which I find interesting to speak about, even if they have a civil war among believers. I am speaking about Muslims here. ” The Believers are but a single Brotherhood: so make peace and reconciliation between your two (contending) brothers; and fear Allah, that ye may receive Mercy”. If believers fight each other, the state is supposed to interfere to stop the fight immediately. If one of the groups transgresses the other, we fight the transgressor till they drop their weapon and after that we apply justice. Justice is coming later in different interpretations. ”O ye who believe! let not some men among you laugh at others: it may be that the (latter) are better than the (former): nor let some women laugh at others: it may be that the (latter) are better than the (former): nor defame nor be sarcastic to each other, nor call each other by (offensive) nicknames: ill-seeming is a name connoting wickedness, (to be used of one) after he has believed: and those who do not desist are (indeed) doing wrong. O ye who believe! avoid suspicion as much (as possible): for suspicion in some cases is a sin: and spy not on each other, nor speak ill of each other behind their backs. Would any of you like to eat the flesh of his dead brother? Nay, ye would abhor it. But fear Allah: for Allah is Oft-Returning, Most-Merciful”. The first thing is to stop the war itself as mentioned in the Qur’ān. The principle of stopping the war is that we are all brothers. This is the peace supposed to be that the brotherhood does not deserve any kind of spilling life. Maintain peace. When we address the reason of fighting as the UN also mentions that the reason of any struggle could be economic, social, and/or political. In the international community we have to address these issues in order to stop the fighting and to be proactive. As soon as we stop the fighting we have to look at the cause why it happened and how we could stop it there. In this regard, the Qur’ān says don’t laugh at the other or try to undermine them. Another reason for starting a war is wrong information or hate speech through the media and things like that. Always try to stop and don’t judge by guessing or misunderstanding of news. Be careful of the news coming to you before taking a decision. The following step to stop the fight is the right to know what happened. In the Qur’ān a good example is given of a crystal clear victim, which is a small baby. It cannot even defend itself and it cannot speak. In this provision it says that the small baby that has been buried alive, one day during the Judgment Day it will come and ask why was I killed. ” When the female (infant), buried alive, is questioned, For what crime she was killed” (Holy Qur’ān, Al-Taqweer #81 verses 8-9). This is a good example of a victim as it is supposed to be. Even this baby has the right to know what happened. The right to know what happened exists as a notion in Islam and we have to apply it in post conflict justice or transition of justice. The following step is the recognition of Victims. You cannot end a war and think everything is done, because we have political reconciliation and we forget about the thousands of people who got killed, tortured or lost. The centre of any transition of justice in Islamic system is the victim. You cannot turn the page without forgiveness for the victims. You cannot have forgiveness without identifying the victims first. The identification of victims is one of the major steps in order to apply transitional justice, also in Islamic principles in this regard. ”to the indigent Muhajirs, those who were expelled from their homes and their property, while seeking Grace from Allah and (His) Good Pleasure, and aiding Allah and His Messenger: such are indeed the sincere ones” “(Holy Qur’ān, El-Hasher #59 verses 8). I am giving an example of victims. The Muhajerin (immigrants) are the first believers who left Mecca and lost their lives and houses and money. They were considered as the first victims recognized by God and the Prophet. These are the true people that are recognized and see how the victims are considered of the high level. You cannot deny or forget about them. Having said that of these principles and rules that are the guidelines for us as a judiciary if I try to give reasoning for a country or a parliament trying to interfere for humanitarian reason, I say, these are the pillars that we have to abide by. 

I am going to the precedents In Islamic history. There is also some confusion that I found through the course of evolution of humanitarian intervention that some countries interfere in another country to rescue some of its citizens, like the French in Cote d’Ivoire, they wanted to get the French citizens out of the war there. They called it humanitarian intervention. We have to differentiate between two things here. Humanitarian intervention in the meaning of a community we have to protect regarding imminent threat to their life and safety, and hostage rescue operations. The meaning to me is the responsibility to protect certain communities regardless of their nationality or otherwise. From history I found a very interesting case which is during the Abbasid Caliphate, the Byzantine Roman dynasty empire invaded a region between the Islamic and Byzantine empires. This actual region was not ruled by one of them, so the Byzantium invaded this place and it was mainly inhabited by Muslims and the Byzantium soldiers started torturing everyone in this place of land. During the torture one of the women called for rescue and help from the Muslim Caliph “Al Motasim BillLah” and she called in Arabic: help, by saying his name (Wa Motasimah). The term (Wa Motasimah) became part of our history for calling for help from fragile communities. It is like an SOS. As soon as the Caliph heard that there was someone asking for help and these were fragile women that were tortured, he prepared his army and invaded this region and freed everyone. He opened a place which is a big town at the time of the Byzantine Empire, called Amoryia in southern Turkey. It was a very clear precedent of what we call in the modern history humanitarian intervention. He only interfered to help a community that was very fragile and under the hegemony of a brutal regime that tortured everyone. So this example in our history is taken as a modern example of humanitarian intervention. 

The other intervention that I consider as hostage rescue operation is the invasion of ElDaibel & ElSend, which today is modern Pakistan. This is an interesting story. The King of Sri Lanka at that time, wanted to have a good diplomatic relation with the Islamic Umayyad Caliphate. At that time there was a Muslim community living there and to show his good will, he sent some of his Muslim nationals in a ship filled with gifts to the Muslim Caliph at that time in Damascus. The boat was hijacked by pirates from the modern Pakistan. The Caliph asked the king of Pakistan to free the Muslims and the ships. It was considered some sort of proxy war because the king said, I don’t have the capability of rescuing them from the pirates, and they are out of my sovereignty. According to that, the Caliph sent the army and freed the hostages just because they were under the threat of being hijacked by the pirates. These are two examples of something that happened almost thousand years ago, although we must look at the context of it. I found it quite similar to modern society. 
Non-State Islamic Actors and International Humanitarian Law
Said Mahmoudi
I have to start with some explanations with respect to the title of my topic. “Non-State Islamic actors” is a broad concept in the context of IHL and may be interpreted as all Muslim fighter groups of various sizes, organizational forms, purposes and political and military capacities. Some of these groups are referred to as “terrorist groups” or “insurgent groups” by a number of states. But irrespective of their denomination, what is relevant is to what extent their armed struggle is subject to the rules of IHL. The addition of the adjective “Islamic” to non-state groups limit the study to the fighter groups that manifestly have an Islamic identity irrespective of in which geographical or political surrounding they act. At the same time it gives rise to the expectation of a possible relevance of Islamic laws of war to the behaviour of such groups and the compatibility of these laws to modern rules of IHL. 

Non-state actors and “armed” conflicts:
As regards the first question, i.e. the relevance of IHL to non-state actors, it has to be established whether a conflict amounts to “armed conflict” under IHL. The definition that the International Tribunal for the Former Yugoslavia (ICTY) has provided in the Tadic Case for “armed conflict” is relevant. Accordingly “An armed conflict exists whenever there is a resort to armed force between States or protracted armed violence between governmental authorities and organized armed groups or between such groups within a State.”
 

The Tribunal elaborated this definition by adding two complementary conditions for a conflict between governmental authorities and non-state armed groups to become an “armed conflict” in the sense of IHL. The first condition is that the non-state actor should be rather well-organized and have a hierarchical structure. The second condition is that the conflict should reach a certain level of intensity.
 Any conflict which does not fulfil these two requirements is not subject to IHL and should be dealt with under the national legal system.
 The criteria of a certain level of organization and the intensity of the conflict are rather vague and have to be assessed in each particular case. The ICTY tried to shed light on the content of these criteria in the Boskoski Case where it stated that “what matters is whether the acts are perpetrated in isolation or as a part of a protracted campaign that entails the engagement of both parties in hostilities.”

Applying this definition and the attached criteria to many cases of attacks and violence by Islamic fighter groups may lead to the exclusion of quite a number of them as non-State actors under IHL. Several militant jihadist groups such as Al-Umar Mujahidin (Kashmir), Fatah-al-Islam (Gaza), Harkat-ul-Ansar (Kashmir) and Khuddam-ul-Islam (Pakistan), and numerous Islamic groups within Somalia that have fought against the Somali government or against foreign troops in that country, can possibly be put in this category.

Islamic militant groups as non-state actors:
The definition of non-State actors by the ICTY suits, however, very well a great number of Islamic militant groups. Probably the prime example is the Taliban in its present shape. Other typical non-state Islamic actors that have been engaged in armed conflict with a government and at least at times have fulfilled the tests of the ICTY include Al Qaeda, the Abu Sayyaf Group in the Philippines, and the Islamic Salvation Front (FIS) in Algeria. When it comes to two other major Islamic militant groups, namely Hamas and Hezbollah, the situation is a bit different. Both of these groups have a high level of organization and have been engaged in intensive armed conflicts for a considerable period of time. However, in distinction from the previously named groups, they are closely linked to a national government and have carried out their armed struggle against a foreign state. Hamas took political power after a general election and built the Palestinian government in the territory of Gaza/Palestine in 2006. However, since Palestine is not yet a generally recognized State, Hamas cannot be considered a state actor. It is still a non-state actor. 
The case of Hezbollah is even more difficult since it is a political movement represented in the Lebanese Government and has deputies in the Parliament. At the same time, it has carried out armed attacks on Israel through its military wing, the Islamic Resistance. However, since during the major military operations between Hezbollah and Israel the government of Lebanon could not exert any control over Hezbollah, it may arguably be considered as a non-state actor. 

IHL and non-state Islamic actors:
In order to establish the obligations of non-state actors under IHL, it may be appropriate to assess the nature of the armed conflict as international or non-international. Non-state Islamic actors are in the majority of cases engaged in prima facie non-international conflicts. The case of Hamas and Hezbollah that carry out their military operations across national borders and against a specific foreign state is different. With respect to Hamas, the Gaza Strip, despite Israel’s disengagement in 2005, is still considered by a number of States and international law scholars as an Occupied Territory, where Israel exercises effective control.
 In such a situation, if the armed conflict is between an occupying power and resistance movements in the Occupied Territory, the conflict should be considered as international.
 The same applies to Hezbollah and its armed conflict with Israel.
 The two inquiry missions that were established by the UN Human Rights Council to investigate the violations of Human Rights during the Second Lebanon War between Israel and Hezbollah in 2006 were of the view that the conflict was international.
 The Government of Israel has formally considered the conflict as non-international. 

Irrespective of the nature of the conflict as international or non-international, the point of departure with respect to IHL rules applicable to non-state actors parties to armed conflicts is Article 3 common to the Geneva Conventions of 1949 (Common Article 3). With respect to non-international armed conflicts, which are the usual case for the majority of non-state actors, even the Second Additional Protocol of 1977 is directly relevant.
 These rules are based on core principles of IHL, i.e., principles of distinction, proportionality, humanity and military necessity, and many of them, particularly those in Common Article 3, are customary international law. It is a generally accepted fact that non-state actors are bound under international law by customary IHL norms when they are engaged in an armed conflict. This is underlined by the Appeal Chamber of the Special Court for Sierra Leone, which ruled: "It is settled that all parties to an armed conflict, whether states or non-state actors, are bound by international humanitarian law, even though only states may become parties to international treaties.”

Although a great number of IHL rules have the character of customary international law, and the general understanding is that they are applicable to parties to both international and non-international armed conflicts, including non-state actors, there are still substantial differences between the two sets of IHL rules. One such major difference is the status of the captured as prisoners of war. The rights of captured combatants in international armed conflicts and their status as prisoners of war entitle them to privileges that have no equivalents for those fighters that are captured in a non-international armed conflict between a non-State actor and governmental troops. In sum, irrespective of the nature of the armed conflict as being national or international, non-state Islamic actors involved in such conflicts have undoubtedly a number of obligations under IHL.  

Non-state Islamic actors’ approach to IHL:
The question is now to what extent non-state Islamic actors consider themselves bound by the rules of IHL. A relevant question is whether these actors abide by the Islamic laws of war, and if there is any conflict between these two sets of laws, which one prevails. Indeed, our knowledge about the exact positions of these actors, even those of the larger and more established ones, is limited. Judging from sporadic public statements of the representatives of these groups, publications attributed to them, reports about their actual practice and some assessments done by international bodies, certain general statements can be made.

As regards the principles of distinction and proportionality, there are a number of Islamic scholars who believe that the conduct of war in the early stages of Islam is not compatible with modern laws of war. Another group of scholars express the opposite view and underline that it was indeed Islam that introduced the concepts of proportionality and distinction. The practice of some non-state actors in recent years is in contradiction with the latter proposition. One good example is the fatwa issued in February 1998 by the so-called World Islamic Front, a group consisting of Usama bin Laden and four other persons representing Islamic militant groups in Egypt, Pakistan and Bangladesh, that was then considered as reflecting the position of the Taliban government in Afghanistan. The fatwa declared, among other things, that “Killing the Americans and their allies – civilian and military – is an individual duty for any Muslim who can do so in any country in which it is possible to liberate the al-Aqsa Mosque and the holy mosque (Mecca) from their grip and for their armies to leave all the lands of Islam, defeated and unable to threaten any Muslim.” There is no doubt that the authors simply reject in this fatwa the relevance of the distinction principle at least when it comes to Americans and their allies. The same attitude towards the principle of distinction is seen in a call for jihad that was issued in July 2004 by the Military Council of Majlis Al-Shura of Ingushetia, which permitted the “use of all means against the invaders of Ingushetian land and to liberate the seized territories”.

During the Israeli military operations against Gaza in December 2008, Hamas used Qassam and Grad rockets against the civil population of Israel. This was criticized as a flagrant breach of the principle of distinction, which is binding on Hamas. Hamas defended its act by arguing that the primary target of the rockets was Israeli military installations, but due to lack of precision, the rockets could hit even areas populated by civilians. It also argued that the use of rockets against Israel was a response to the indiscriminate killings of Palestinians by Israeli army. As regards Hezbollah, the point of departure in the 2006 armed conflict with Israel was that the organization did not consider itself bound by IHL. Although the Hezbollah leaders usually acknowledge in their public statements the distinction between civilians and combatants and between civilian and military objectives, they argue that the principle of distinction is not absolute. Since Israel violates this principle, Hezbollah, it is argued, has mutually the right to disregard it as well. The Mission that was assigned by the Human Rights Council to investigate human rights breaches during this war rightly observed that the notion that one party’s violation of humanitarian law may justify the other’s breach is called reprisal, and reprisals against civilians are absolutely prohibited.
 There is substantial evidence in primary sources of Islam for the proposition that indiscriminate killing during wartime is prohibited. Indiscriminate killing is undoubtedly a clear departure from the requirement of legitimate use of force in Islam. What is claimed by Al Qaeda, by the Military Council Majlis Al-Shura, by Hamas and by Hezbollah, in defence of indiscriminate killing is contrary to the established Islamic laws of war.

Another question related to the principle of distinction is suicide bombing. This is a method primarily applied by minor insurgent groups, those which are not directly addressed in this study, because they normally do not satisfy the test of the ICTY for non-state actors involved in armed conflicts. However, it is not uncommon these days that even larger non-state Islamic actors such as the Taliban resort to these methods. There is a general prohibition in Islam against suicide. That is why the use of this self-destructive method is justified by its perpetrators through a creative interpretation of Islamic theology and through renaming the act as a martyrdom operation. Much can be said about these creative interpretations and those who try to justify suicide bombing by rereading primary sources of Islamic law. But regardless of these justifications, such operations are indiscriminate and disproportionate in nature. As such, they are contrary to IHL.

The question of prisoners of war is also worth commenting. Although Islamic laws of war for obvious reasons do not offer the same type and level of protection to prisoners of war as they enjoy under IHL, there are numerous references in Islamic primary sources of law, and authoritative commentaries to the way such prisoners should be treated by kindness and mercy. Since most of the non-state actors are engaged in non-international armed conflict, the rights of enemy fighters who are captured during the armed conflicts are not assessed in terms of POW in the context of IHL. However, in many cases such prisoners are not treated even as dictated by Islamic law. In some extreme cases prisoners have been executed simply because their respective governments have refused to comply with the demands of the non-state actors. It can thus be noted that the rights of prisoners of war in Islam are not generally comparable to the same rights under modern IHL. Even those limited rights that Islam has recognized for prisoners of war are not always respected by non-state actors.

A move towards compliance?

The impression that one gets after studying the behaviour of non-state Islamic actors during armed conflict is that they seem not to comply either with Islamic laws of war or with IHL. In response to massive criticism of their behaviour in certain armed conflicts, they normally try to explain their actions in terms of IHL. Their Islamic identity is to serve as a source of unity and mobilization rather than as being a guarantee for compliance with an Islamic code of conduct during the armed conflict. This is true even in the case of the most orthodox of all non-state Islamic actors of today, namely the Taliban. The Taliban as a non-state Islamic actor has issued a number of codes of conduct. In these codes, no attention whatsoever has been given to the requirements of IHL. All instructions are strictly based on a fundamental and radical interpretation of Islam. The latest of these codes was issued in May 2009, which replaced the previous one from 2006. The title is “The Islamic Emirate of Afghanistan Rules for Mujahidin”. The book is primarily a military handbook, even if other issues are also included. One thing that distinguishes this code from the previous ones is the fact that there are signs of an effort to somehow adapt the code with some IHL requirements. Among the more important issues that are raised in the book, the following should particularly be named. As regards suicide bombing, the book says that they should be used only on high and important targets. More specifically it says suicide bombers must do their best to avoid killing local people (i.e. civilians). 

The Taliban’s view on prisoners of war seems to have changed a bit. The Code provides that "Whenever any official, soldier, contractor or worker of the slave government is captured, these prisoners cannot be attacked or harmed”. With respect to foreign prisoners of war, the Code states that the decision whether to kill, release or exchange the hostage is only to be made by the Imam. It is difficult to say with any certainty to what purpose the Code has been issued at this juncture. One educated guess may nevertheless be that the requirements of the Geneva Conventions and Additional Protocol 1 with respect to the internal disciplinary system of the non-state actors to ensure compliance with international law applicable in armed conflicts have had some impact on the issuance of the Code. Rumours also talk about the Taliban leader’s quest for consolidation of the power within the organization and the restructuring of the dispersed groups.

Concluding remarks:
Non-state Islamic actors generally emphasize their Islamic identity simply as an ideological means for organizing their supporters and to provide them with the necessary motivation to fight. Although Islam has a relatively advanced system of laws of war, non-state Islamic groups normally do not care for these rules when it comes to armed conflicts. Islamic laws of war are in many ways incomprehensive and incomplete to meet the needs of today’s world. Nevertheless, even as minimum requirements they are not observed. Non-state Islamic actors a fortiori disregard IHL rules, and sometimes even clearly denounce them. Given the problem of the attitude of the non-state actors, one realistic solution would be to take only those rules of Islamic law that are undoubtedly comparable with their equivalents in IHL, and try to get these actors to allege themselves to at least respect those specific rules during armed conflicts. 
Debate Panel 2
Question: My question is to anyone, probably mostly to Dr. Ibrahim. The discussion on the development of humanitarian law, probably the biggest problem has been for the most part to reconcile with the other very basic principle of non-intervention and state sovereignty, which is developed in Western law. Is there a comparable tension in the Islamic sources of humanitarian law that you see? Although I know you mention that based on equality there will be no difference in a Muslim and non-Muslim society, it still seems to me that if an intervention were to be for fellow members, it will be easier to justify that versus an intervention in a state. Thank you. 
Question: I am an independent scholar of Islamic law but I also worked previously in Afghanistan for the UN. My question is actually deriving from several speakers’ comments. Two speakers at this session were saying that there are 56 Muslim states and they all apply this Islamic law. The last speaker said the non-state actors were not applying Islamic law. Why do you challenge that? Who decides what is Islamic law, what is the basis? Is it only the positive interpretation that several speakers have given today? Or have the Taliban and Al Qaeda a point in making their own interpretation of the sources, like actually Muslim women do nowadays to look for a gender perspective in Islamic law? Another question, the first two speakers in the first session, René Provost and Anver Emon, also posted an interesting point. What are the rules of historic fuqaha? Why should we not focus on modern scholars of Islam or Muslim scholars? That is, on lawyers, and not particularly fuqaha. Why does Islamic law only refer to the Qur’ān and the Sunna? Why can’t Islamic law turn to other sources? Why can’t international law be part of a modern interpretation of Islamic law? I would like to hear some comments on that, specifically from the Muslim scholars present here today. 

Anver M. Emon: A question to both Mr. Zawati and Mr Ibrahim. I was struck by the lists that you both provided of Islamic Law, and of the Qur’ānic verses. I am struggling to understand why the lists matter. I am not entirely certain, but it seems that every provision on the list you provided can be easily contested. Mohamed, you talked about equality as a fundamental principle of Islamic humanitarian law. Does that mean substantive equality or formal equality? If I say the treatment of Coptic Christians in Egypt raises questions of equality, are you saying there is an Islamic argument to justify international humanitarian intervention in Egypt? Should I say the same thing about Pakistan and its treatment of the Ahmadis? Is that the equality that you wish to address? It seems to me that the lists you provide keep us from understanding the underlying biases that contribute to what those values actually mean. The lists do not really get at the larger issues. I am left wondering from both speeches what do I do with the lists, because I don’t really quite understand.

Question: Is there a difference between humanitarian intervention based on an invitation from a group, and an intervention based on a decision of the international community or the Security Council? 
Hilmi Zawati: First, I would like to address the question of the 56 Muslim states applying Islamic law. I myself did not say that! Many of us are keenly aware that, although the constitutions of many of these Muslim states consider the Holy Qur’ān and the Sunna as primary sources of legislation, they have utterly failed to incorporate them in the norms of their domestic laws. Most of these countries adhere more to positive and modern international law than to Islamic law. Concerning the issue of citing the Qur’ān as a law, I would like to mention here that there are also many orientalists and some Muslim scholars who believe that the Qur’ān is a source of law rather than a law by its own. We cite the Qur’ān as a law and as a source of law to indicate certain rules which are explicitly mentioned in the Qur’ān, on the one hand, and to stay in conformity with the principle of “no reasoning when there is a text of Qur’ān or Prophetic tradition,” on the other. For example, the rules of war, international relations, women’s rights, inheritance laws, financial transactions, and more, are embodied in various chapters of the Qur’ān, and it would not be legally acceptable to look for other sources even if they offered authentic interpretations.
Mohamed Ibrahim: Regarding the fact that Islamic law is formed by 56 states like my colleague said, I am giving you the other way around: does one common law system exist or one civil law system? Every country applies a system according to the values and morals of every community. The common law in the UK is different from the law in South Africa. The same goes for the Islamic legal system. It is applied differently in Egypt, Malaysia, Nigeria, and Sudan. Each country applies the law differently according to their morals and values. Al Imam ElShafe'ay was one of the main scholars who was a judge in Iraq. He had a case and moved up to Egypt. The same case came to him in Egypt and first he gave his decision right and in the second case left. They asked him why he contradicted himself. He said, I did not contradict myself; I apply justice that can fit the need of every society that I am in as a judge. There is not one Islamic legal system and it is different how every community perceives it. I come to the first question on State sovereignty and humanitarian intervention. Again, I know this is actually the debate even in international law about how an intervention could fit with the notion of state sovereignty. In the Islamic legal system it is the other way around. In order to protect sovereignty you have the responsibility to protect and shelter your own people. You protect yourself and let nobody interfere. You can look at it in both ways, internally and externally. It is a new notion according to international law itself, it is a notion on the process. There is even a lot of debate internationally about what the limitation is, and you have to have supranational bodies such as the Security Council that gives the green light for the international community to do so, for any country cannot do so by itself. I think international standards here are delivered by a supranational authority like the UN, who, through the Security Council, ask for intervention collectively or unilaterally by certain countries, and several measures starting actually in a graduation as you know with a humanitarian one and the last one would be military intervention. It is the same debate in Islamic law based upon this. The question of Anver: why the list. As a judge I am trying to prove that Islamic law is compatible means applying intervention. And as a judge I am asked to do this and give reasoning, any reasoning has to be based on certain pillars. These pillars are provisions. In civil law, and in Egypt we as judges come from a mixed legal system, where we apply the civil legal system "code Napoléon" with the Islamic legal system. This is a mixture of both. In the reasoning you have to mention certain laws, the provision and after that the applicability, the jurisprudence and the precedents. Putting these pillars from the Qur’ān and the Hadith that I mentioned, it is not exclusive, but are examples that if I am trying to make my case, I say here are the pillars that I am talking about, like humanitarian intervention is existing and you can base upon that. There is no ultimate meaning for freedom. It differs from one country to another. Baha'is for example have different treatment in different countries according to the laws of this country. I can’t say that one country is better than the other. Again, it is how you perceive freedom and how it is respected from one country to another in this regard. But again I invite you to see the Supreme Court of Egypt decisions about how they perceive the freedom of having their own identity and run their own places of worship as well. In Egypt it is considered a normal situation that the Copts convert and have their own rights, while in Afghanistan were a person almost lost his life because of changing his religion. It is the same Shari’a system, but it is perceived differently from one country to another. 
 
Regarding the question on humanitarian intervention. Frankly, I tried to find precedents. I was digging and reading through history and I see all the wars started and why. I find one or two cases only. In Persia a certain army was really triggered by rescuing certain people like the two examples. So this is a modern notion of a military intervention. I found some echoes in our history that if I am trying to nationalize these standards based upon culture and driven from our religion, which is a Divine law that we consider it respectable and we have to apply in our modern society, I always look back to our heritage and say, ok, it was a precedent as well. In this regard, sometimes, I don’t find because these are modern things. I do the analogy later on as an Ijtehad by doing the analogy and using my mind to reach a conclusion. A good example is narcotics. At the beginning of Islamic history and jurisprudence it did not have any narcotics but it discussed the issue of alcohol. Banning alcoholism because it affects negatively the stability of the mind, and that is why it was criminalised. Later on Islamic Scholars made the analogy between alcohol and narcotics to reach the same conclusion the have regarding alcoholism. Analogy might be the second phase if I don’t find the sources in the Qur’ān or the jurisprudence. I can use my mind as a judge. 

Said Mahmoudi: There is one question I would like to underline. This question is important to remember not only in the field of IHL, but in almost all other areas of international law. That is the question of different interpretations of Islam within the same country. I take the case of both Iran and Sudan, countries which are known to have radical or fundamental Islamic regimes. Within these countries, you can find Islamic scholars who interpret Islamic laws in a way that make these laws compatible with the most modern Western values. In the case of for example women’s rights, we have mullahs in Iran whose interpretations of Islamic laws endow Iranian women with almost all those rights and freedoms that normally women in the West enjoy. These interpretations seldom get general publicity for different reasons. The issue is not lack of modern interpretations. There are 56 Islamic countries with different traditions. The constitutions of these States are largely different as regards the place of Islam. For instance the constitutions of Iran and Sudan give a predominant place to Islam as the point of departure for anything else in the country. It should be compared with Turkey with no reference whatsoever to Islam in its constitution. So, the issue is not the relation of a State to Islam, but Islamic non-State actors’ attitude to Islam and its relation to IHL. The problem is that even those principles of Islamic laws of war that they accept as relevant are not respected. The main problem relates to interpretations of the principles of distinction and proportionality. Even in regard to these basic principles, you can see that non-State actors refuse to respect them. Another thing I would like to mention, and I think it was mentioned by René Provost or another speaker this morning, is a welcome development to take non-state actors into the process of binding international agreements with States and other actors. Their participation in such a process is often a matter of public relations. However, one thing is for sure; they would like to be taken seriously and to be included in the process. But how much they care for the treaties they sign, is difficult to say and should be studied in every specific case. 
Question: I have a question for professor Mahmoudi who referred in his comments to the non-state actors who are neither complying with IHL nor Islamic law. Have you found in your research any fatwa’s that address how to provide incentives for non-state actors to stop violating these laws and what other methods do you suggest? Could this make the compliance move forward?

Said Mahmoudi: It reminds me of many years ago, when ayatollah Khomeini issued his famous fatwa against Salman Rushdie. I drafted an article about the significance of fatwa in Shiia Islam, its binding effect and its compatibility with international law. The basic fact behind this case is that somebody has written a book in the UK, a fully legal act, and somebody else somewhere else in the world has interpreted this act as criminal and has issued a sanction. At that time, I had to study more about the institution of fatwa. To my great surprise, I realised that fatwa in Iran, a Shiite State, meant something different from fatwa in Sunni countries. As is the case in Iran, we have a limited number of grand Ayatollahs and they have the authority to issue this kind of fatwa’s, which can be binding on their followers. Each of these ayatollahs has one or more millions of followers. I wrote this article together with a colleague from Bangladesh who covered a similar case of fatwa against a female author, Taslima Nasrin. She had come from Bangladesh to Sweden to take refuge. My colleague and I found out that in Bangladesh an imam of any mosque could issue a fatwa and an imam’s followers is limited, at best, to those who pray in that mosque. That widened my view about fatwa and the place of Islam and particularly imams and their influence in Iran and in other Islamic countries. I am not aware of efforts by any Islamic State to implement Islamic laws of war as a sort of binding sets of rules during armed conflicts. I may also comment on a point raised by Professor Provost this morning. He mentioned that directly after the revolution, Iran had declared that Islamic laws were applicable instead of international law, which was not anymore valid in Iran. I don’t think there should be a mistake because I was carefully following the developments in Iran at that time. Iran has undoubtedly violated international law a few times since the revolution: A prime example was in the first year of the revolution when American diplomats in Tehran were taken hostage. The country has nonetheless never disputed the relevance of the rules of international law and to the best of my knowledge it also follows carefully these laws and tries to keep up with international law. What it said then, and this is even true today, is that Islamic law is the dominant law at the national level, but international law has been there all the time. 

Comment: Fatwa differs from one country to another. He spoke about Iran and Egypt, there it is an institution. Under the Ministry of Justice in order to be a mufti, you have to have a doctor degree in Shari’a and jurisprudence to prove that you are eligible enough to give fatwa. They are accountable for that. They have fatwa online and things like that. It goes from details of Muslim practice to as a due process in the criminal justice that if there is a decision of death penalty a mufti has to give his decision as well as a due process. It has different implications in different countries. In Egypt a fatwa is very institutional and organised. People are accountable for what they say and have the credential to do that. Everybody remembers the Khomeini fatwa against Salmon Rushdie, but no one remembers that the Conference of Islamic States issued a resolution. 56 states I think, except Iran, condemning this fatwa, saying that the freedom of speech is granted, however it urges that there is a limitation for stopping and hatred. There was a resolution of the conference of Islamic states. Everybody remembers the exception and not the common rule. I think applying Islamic standards is to be the international standard. If you look at the international human rights standard and we find double standards in the international community because of political aspects. Again there are double standards in the Islamic community where they say, we have our divine law but they don’t apply it. It goes both ways around. The notion is very good, but the applicability in the mass population is not common ground unfortunately. 
Muhammad Munir: I just want to comment on Judge Ibrahim’s lecture, presentation and intervention. Basically when we talk of humanitarian intervention, there is the presumption, which I want to call an implied condition if you talk of the sale of goods in many Commonwealth countries, that if I am selling goods there are the so called expressed conditions between the parties, but then there are conditions that we don’t mention to each other, that are very much part of the contract, for instance the owners’ right to sell, sale by description, and sale by sample. In humanitarian intervention there are also implied conditions, such as that state A which is a Muslim state and state B, which is not, but with a substantial Muslim minority that is oppressed. There is no peace treaty between the two. If there is a peace treaty state A must respect and has to respect the treaty. An example is the treaty of Hudaybiyya between the Prophet and the Meccans and the text was negotiated, agreed but not yet signed. There were Muslims that escaped from the captivity of the Meccans, from the Mecca presence, and reached there and requested the Prophet and the Muslims that they should be helped but the Prophet refused. The treaty was negotiated, not yet signed or enforced, but the Prophet very much honoured it. Of course again there was another Muslim who reached Mecca and there were two people who came to take him back to Mecca. He escaped from Mecca and reached Medina and he was followed by two people from Mecca who demanded that this man should be repatriated. He was given and they were always returned because the Prophet had to respect the treaty that he had signed or the treaty that he was about to be signed. Both cases, the Muslims escaped captivity and they reached a place that was outside the Mecca jurisdiction, of course the Muslim jurisdiction. There was this group headed by Abu Busir, in which the non-state actors - what we call the Jihadi organisations- very much say we don’t need a state to tell us what to do, to declare or execute a Jihad. The group of Abu Basir is quoted as an example. The question is whether the group of Abu Basir was directed by the Prophet. No, not very much. This is what the Meccans, the other party to the treaty acknowledged and very much honoured. If there was a treaty between state A and B, this humanitarian intervention could not happen, even at that time, but there is no peace treaty between the two. Today I would say if there is a peace treaty, there must be a clause regarding the Muslims in state B are the non-Muslims in state A. Of course there must be some clause about it. If there are no peaceful relations, then the treaty is gone, it is over.
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Introductory remarks
Amna Guellali
Welcome everybody again. I work at the International Criminal Court now, but before I was working with the T.M.C. Asser Instituut and it is a pleasure for me to be here because I actually prepared this conference together with the team of the Asser Instituut. We start with the third panel that is focussed on selected topics of the issue of the relationships of international humanitarian law and Islamic law. I have to announce there is a change in the programme, because one of the scheduled speakers, Maha Azzam, had to cancel her participation last minute for health reasons. This is quite unfortunate, but at the same time it gives us more room for discussion and debate and it gives the speakers the opportunity to elaborate more thoroughly on their arguments and ideas.
Islamic Humanitarian Approach and International Humanitarian Law: Conflict or Complementarity?
Anicée Van Engeland

Good afternoon. I thank the institute for inviting me here for the second time, it means that the first time I was not that bad. I am going to address the issue that we have been touching upon since this morning: the issue of opposition and complementarity between International Humanitarian Law (IHL) on the one hand and Islamic law on the other hand. First I am going to give you a little bit of my research background. I wrote my Ph.D. thesis, a dissertation on human rights in Iran. I have done extensive field work in Iran and I am still working in human rights in Iran, so you can imagine I have a lot of work right now. I was trying to reconcile the two sets of value. Iranian law finds inspiration in Islamic law and international human rights. That I did at first. I approached them as values. I was trying to set bridges between the two sets of law and I found a theory that I believe has been persuasive, although I also believe it has failure and cracks in it, which is the theory of the new hermeneutics of the Shari’a which is advocated by several people. After my PhD I transferred the theory of the new hermeneutics of the Shari’a, and I will elaborate this later in my third part. I transferred this theory from human rights to IHL and discovered that the Islamic humanitarian standards we have are actually the mirror of the Geneva Convention. The importance of actually arguing regarding the existence of Islamic standards in Islamic law was crucial since it was a very effective way to deconstruct Al Qaeda’s discourse and the perpetual violation of the distinction between civilian and combatants in the ideology of Al Qaeda. So, the first I will do is to explain why in appearance Islamic law and IHL are contradictory even though some speaker touched upon this morning. The second step would be to explain what they have in common, what is the similarity. The third step is to transcend the debate and offer some concrete and pragmatic solutions. 

So the apparent conflict between the two sets of law and the risk of fragmentation of international law was mentioned by one of the speakers this morning that the reconciliation between Islamic humanitarian law and IHL has become a topic of importance after 9/11. It is worth mentioning that there already were efforts before 9/11 to reconcile the two sets of law and that has only increased after the events of 9/11. It is obvious to anyone reading the discourse, the ideology, of groups like Al Qaeda. I focus on Al Qaeda, but it could actually be any extremist group. When reading the discourse and the fatwa they publish it is obvious that there is an issue regarding humanitarian law. For them it is not a problem to target a civilian and they even encourage targeting a civilian. The idea is basically that if you do not kill a non-Muslim or a bad Muslim you show a lack of faith. So we have also examples of the suicide attacks in Pakistan and Afghanistan that are part of the same dynamic of violation of the distinction, the principle of distinguishing combatants, which is done on purpose. We also have the use of human shields by Hamas during the siege of Gaza which is another illustration of a violation of humanitarian law. Basically, what we have seen especially since 9/11, but, again, it existed before, is a violation of IHL in practice by so-called tenants of Islamic law. I usually like to call this a distorted approach of Islamic law, but I will come back to this. The ideologues of these people that advocate the violation of the principle of distinction between civilians and combatants often rely on the work of classicists and neo-classicists. Not all of them obviously, as professor Munir was demonstrating this morning, that there are classicists and neo-classicists that advocate in favour of human standards, but some of them are being taken out of context and reshaped as to justify the violation of IHL. An example could be fundamentalist Islamist groups, which are what Al Qaeda is, who really abuse and manipulate what Sayyid Qutb said and wrote, to fit a certain political agenda and violation of IHL. There is also the verse of the Sword which is used for that purpose and another element that is used is the Qur’ān, in particular verse 9.5 to which I will come back, which is used by Al Qaeda to justify the killing of unbelievers. 

Another element that is supporting this value, of this violation of IHL, is that of the Orientalist who waives the parallel of the green flag of Islam and the danger that Islam represents, and who stresses the inner violation that Islam commits, when it comes to the distinction between civilians and combatants. The distinction between civilians and combatants is a cornerstone of Islamic humanitarian principle. The third issue we have is in favour of this clash between the two sets of law between Islamic law on one hand and IHL on the other. That is the fact that we have inherited a position between secular law and religious law, taking upside down and put it from any angle you wish. The major core issue here is the issue of legitimacy, the fact that secular law, Western law if you want to call it, or the Geneva Convention that is secular and universal, I suppose to find and prepare room or space for a set of law that relies on Gods law. That is the core of the issue that I will address again in my third part. 

Basically what we have and that is going in favour of the clash of civilizations, is an interpretation and practice of Islam that I call a distorted interpretation of Islam. That is in favour of an offensive Jihad. We did not speak very much about the concept of Jihad today. We spoke about two types of Jihad: the offensive Jihad and the defensive Jihad. We spoke about the defensive one today, as Professor Munir spoke about the defensive one and not so much of the offensive one. The one we have that we are witnessing and is lead by Al Qaeda today, is a type of offensive Jihad that has a reductionist approach to IHL. It takes the humanitarian principle and reduces it to the maximum. The issue we have here is the emergence of a regional law set up by extremist groups like Al Qaeda. The fear that everybody has, is the fear of fragmentation of international law with probably the clash of civilisations. 

I am going to explain why this fear is ill-founded. It is ill-founded, and this is the second part of my presentation, because there are common aspects between the two sets of law. Basically, Islamic humanitarian principles and the Geneva Convention share the same goal which is the protection of civilians at war. The distinction between civilians and combatants in Islamic law is a cornerstone. It is very important. You will find it in the Qur’ān and the Hadith, and everywhere in Islamic law. We have an example as the principle of proportionality which is in the Qur’ān 16, 126, the principle of humanity, Surad 5,32, you have also a set of prisoners of war. The fact is that they exist in both sets of law and the rules are the same. You also have the rejection of suicide attacks by both sets of law. Basically the rule in Islamic humanitarian law is that you have to Allah which means in the way of Allah, you have to respect Islamic principles. It is quite easy to draw a comparison between the Islamic humanitarian standards and the Geneva Convention. It is going to be counter-productive and we don’t have the time to go through a proper list of comparison, but you would be amazed of what they actually have in common. Organisations of the International Committee of the Red Cross (ICRC) are actually spending a lot of time working on this comparison to build efficient bridges to start a dialogue between the two sets of law. This is quite an amazing effort. If you work in Jordan or Iran you have probably already attended some of the meetings organised by the ICRC. 

Basically these are the two debates. On the one hand there are those who believe that there is a clash between the two sets of law and people who work on the similarities to try to build bridges. What I basically do is to transcend the debate and to look at the enrichments on both sides of the two sets of law. A very good example of influence is when for example you read Islamic law you will find a lot of rules regarding the environment during war. During war a Muslim has taken time to prepare rules for the protection of tree, herds, and of the environment in general, which is a major issue today. It is interesting to see that the Muslims have established it. It is not read in the Geneva Convention per se, but this is a good example of how to reach out to Islamic law and be influenced by Islamic law in a positive way rather than always pushing Islamic law away, so to reach out to what we have and what we can share. That is what I call the concept of enrichment. 

Then there is of course a huge principle which is the key principle of reconciliation which is based on dialogue. The ICRC is reaching out to other interpretations of humanitarian law to see what is happening at the other end of the road. We certainly are not going to have tea with the Taliban, because the reality is such that there are groups within Islam that do not seek a dialogue with the West, but we have to focus on those who are ready to discuss and communicate. We need to be realistic here. I don’t see the Taliban any time soon starting a debate with the ICRC. We don’t have an ICRC representative in the room, but I think they would agree with me on that. So what we have to do basically is working on a dialogue amongst civilisations with what we have, basing ourselves on the similarities. This is where the concept of the new hermeneutics of the Shari’a kicks in. It is a theory that allows a new interpretation of the Islam. The idea is that it must bring dynamic in the West but also in Islam, so we are both going to renew our approach to the reconciliation between Islamic law and international law. So what for example Abdullah An Na’im proposes is to review the interpretation we have of the Shari’a. We spoke earlier about who interprets what and how, so the idea is to go back to the Qur’ān and all the Islamic legal sources and to propose an alternative interpretation that would actually welcome the Geneva Conventions further. The Geneva Conventions and Islamic law are both sides of the same mirror. To reach out you have first prepare yourself, so that is what the new hermeneutics of the Shari’a allows. It is people from the inside, the mojtaheds that are actually renewing Islamic law preparing it to reach out to international law. I take one concrete example so it becomes a bit more clear and pragmatic. I come back to the verse of the Sword 9.5, this is a very difficult verse to deal with. If you read it, basically what it says is that you should kill the unbelievers. Al Qaeda is using and abusing this verse to justify their actions and ideology and part of my work which is to deconstruct Al Qaeda’s discourse, has been to find alternative interpretation provided to the one that is provided by al Qaeda for the verse of the sword. I don’t speak Arabic, I speak Persian. What I am presenting here is an alternative that is found out by interpreters themselves. I work from the outside, I work on the reconciliation of bridging the two worlds, but I certainly do not provide interpretation myself. Basically the question is, is the verse of the Sword a carte blanche to kill unbelievers? The group of reformists says no, and this is a way to argue. There are different arguments. One of the arguments is that we should abrogate the verse. I am not very comfortable with that kind of interpretation, it is basically that we look at the Qur’ān and say, you know what, I don’t like that verse, let's put it aside. That is not very efficient. Another, a second approach is to temper the verse by looking at the rest of the Qur’ān and this is what was stressed this morning by Justice Ibrahim, the fact that most of the Qur’ān actually deals with peace. It sets up a lot of rules dealing with peace and war is an exception. When we read this verse 9.5 we can keep in mind that the first thing the Qur’ān is about, is about peace, humanity and brotherhood. That is a second alternative approach to the one offered by Al Qaeda. A third approach is to look at the historical background. The fact that at that time the verse of the sword was written down, the prophet was at war with many tribes. The Islam was getting stronger and more aggressive. Therefore we should look at this verse as reflecting an historical period. Therefore it could not and should not be applied today, since we are not dealing or fighting with tribes anymore that we try to convert to Islam. That is another interpretation. The fourth interpretation is simply to look at the spirit of Islam. Do you think as a Muslim that Islam requires you to kill unbelievers? That is another approach. This morning someone said: Allah does not like which transgress, which is basically the inner philosophy of Islam we can follow as well. I think professor Munir said it. There is a fifth interpretation which is the idea of deterrence. This verse is an idea of deterrence; the same approach we have for the punishment in the Shari’a where we speak about cutting the right hand of the thief - that is the same idea. Yet it is there in the Qur’ān to deter us from doing something, to prevent us from doing something. These are already five well argued interpretations and other approaches of the verse 9.5. I actually found 11 of them. There are 6 others and I did not present them today, because these are a little bit weaker. These five are well explained and well argued. This is how we can deconstruct the discourse of Al Qaeda basing ourselves upon humanitarian standards. Basically my approach is to allow the renewal of Islam by insiders from inside. I approach my work on IHL not only as an opportunity to build bridges between the two sets of law, but also to make sure that groups like Al Qaeda, which are anomalies in Islam, are not always given the access to the media. Whenever Al Qaeda speaks the media run to them. It is important to know that there are other interpretations in Islam, and it is crucial that these interpretations are being brought to the public, so that Islam is not always depicted as a religion of fear. I like to add something on Al Qaeda speaking of anomaly because I need to justify myself. The way I approach Al Qaeda is actually the way in which you see different protestant groups in the United States, who are singing and dancing and basically separate themselves from the mainstream Christianity religion. Al Qaeda is the same phenomenon; it is a small group that detaches itself from the rest of Islam. It is not Islam with a capital I. It is not protesting and singing, it is more hard core but the idea is the same. Basically we have to reach out to one another, so this exchange has limits that are concrete. They appear very much when we work on human rights and we use the theory of the new hermeneutics of the Shari’a. You basically hit some obstacles that are less clear in IHL, but it appears to me that it is the most viable path so far, the path of dialogue between the two groups. 
Gender Violence Prohibition in International Humanitarian Law and in Shari’a Law
Adel Maged

In my presentation I will touch briefly upon IHL rules protecting women. Then I will take most of the time to touch upon Islamic Shari’a issues in this respect. I cannot deny that this is one of the topics that I have handled for the first time. Maybe you will not find research and theses specifically devoted to this topic, protection of women in IHL and the perspectives in Islamic Shari’a. There are a lot of writings about rights of women in the Islamic Shari’a, and whether or not Islamic Shari’a guarantees and provides rights to women. This was a subject of intensive debate. In this presentation I am going to address the specific issue of protecting women during armed conflicts. Obviously, article 27 of the Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Geneva IV), reads, in part: “Women shall be especially protected against any attack on their honour, in particular against rape, enforced prostitution, or any form of indecent assault.” Also, protocol 1 and 2 have touched on the same issues, protection of women and their dignity and they focus upon forms of crime that could be committed against women, for example, prostitution and any other form of indecent assault. Then came the establishment of the ICC, developing a new area of law on gender violence. The ICC provisions elaborated more on gender violence in a sophisticated methodology, as it lists in details crimes that could be committed against women. It added sexual slavery, for example, and forced marriage. Moreover, the ICC and Special Tribunals started to develop jurisprudence in this area. Article 76(1) of Additional Protocol I states “women shall be the object of special respect and shall be protected in particular against rape, forced prostitution and any other form of indecent assault”. If you look for example at the decisions of the Special Court for Sierra Leone, where they started to research and analyze the issue of forced marriage. Is forced marriage a sexual crime against women? Does it always entail sex or it might not entail sex. It was concluded that forced marriage could entail sex and sexual issues, as well as non-sexual issues. Article 4 (paragraph 2/e) of Additional Protocol II prescribes “outrages upon personal dignity, in particular humiliating and degrading treatment, rape, enforced prostitution and any form of indecent assault.” Then came the incidents in Congo and Rwanda and we started to hear about soldiers’ wives. This is another form of enslaving women in armed conflicts. In Congo this term started to appear. Soldiers are going to fight and they won the fight and took the women of the other party as their wives and/or slaves. They abused them sexually and used them for cooking, gardening, etc. The courts considered all such acts as violence against women.

Now I will also show whether Islamic Shari'a has at least basic concepts that promote the protection of women in armed conflicts. However, it is important to realize the right methodology that I will use to deal with this topic. As a Muslim, following the religious rules, we have sources to rely upon when dealing with these subjects related to Islamic Shari'a. Some of the previous speakers touched upon how important are these sources and how we can refer to them. Do we have the ability to create opinions on Islamic Shari'a issues or are we about to do this. The first source is the Qur'an, the holy book, the word of Allah, then comes the Hadith (Sunnah of Prophet Muhammad). This is a secondary source which could address new issues and at the same time interpret the Qur’ān. After this comes the Ijma, the consensus among the Muslim scholars about a certain topic that was not addressed by the Qur’ān or Sunnah or was addressed by these two sources, but needs more interpretation. This comes from the Ijtihad which is the right to make an effort to reach a judgment in Islamic Shari'a It is a sort of jurisprudence or methodology. After this comes the Qiyas, which is comparison. We make a comparison with respect to a certain case that happened before, with another case that we need a rule on. The Qiyas is used to reach these conclusions. For us here, as my colleagues have done already, it is important to explain why we base our presentations on the primary sources? Firstly, because they are explicit for us. Secondly, because we see misinterpretations and misconceptions of Islamic Shari'a by some people trying to accomplish their own interests. Either they are Jihadist or anti-Muslim, or whatever the case is, and they try to put themselves as Islamic scholars and start to issue fatwas on Islamic Shari'a issues. They did this earlier in cases where there are no Qur’ānic provisions or Sunnah provisions, or in some cases where there are Qur'an or Sunnah provisions, but, they distort the meaning of these provisions. Muslims themselves sometimes misinterpret the original primary sources of the Qur'an. This is the focus of my presentation. I will focus on the gender issue and the crime of rape to see how it was misinterpreted and misapplied by some who misinterpret Islamic Shari'a. For example, they applied the rules of Zina (adultery) to rape. In some countries they do it. Last April I attended a conference in Utrecht and was told by an American participant that in a prison in Afghanistan she found a woman guilty of adultery because she was found walking in the street with a man. I told her this is impossible, because she did not commit adultery. You might find some other provisions in Islamic Shari'a that addresses this issue, when a woman is in the company of somebody, who is not her husband or a family member, but this should not be considered as adultery (we call it ‘being in illegitimate privacy with a man’). I was shocked to know that an Afghani judge considered this case as adultery, so a Muslim Afghani judge does not know the meaning and the conditions of adultery. I will focus on the rape issue because it was also a matter of confusion in the international tribunals as well. In the ICC, when they dealt with the cases of rape in Darfur, they found that the government dealt with the issue of rape, as if it was adultery. And when it comes to adultery, it requires four witnesses. This means that when a woman is raped, she has to bring four witnesses to prove rape, but that is impossible of course. This is an example of another distortion of Islamic Shari'a issues. They apply the elements of the crime of Zina to rape and I will try to elaborate and touch upon the Islamic Shari'a provisions that deal with this issue, because it is a controversial issue and it is a matter of research now in some international tribunals. 

Let me first start with general approaches of Islamic Shari'a to women. Here is what I am talking about. This is a verse of the Qur'an that addresses both men and women. It reads “O mankind! We have created you from a male and a female, and made you into nations and tribes, that you may know one another. Verily, the most honourable of you with Allah is one who is most pious.” (Qur’an: Al-Hujurat 13) 
It shows that the Qur'an, the Shari'a and Islam 14 centuries ago honoured women, when the Arabs before that were living in ignorance. For them, women were property and when Islam came, this was changed. Women are addressed in an equal manner like men. It is very important when I present Shari'a to European listeners, to show to them the purposes and central objectives of Islamic Shari'a. My colleagues talked about the five necessities of Islamic Shari'a. There are five purposes of Islamic Shari'a. Before I present the provisions of Qur'an and Sunnah, we have to know the purposes of Islamic Shari'a. We call it the five essential objectives of Islamic Shari'a. First to maintain the faith, secondly to protect human life, the life of man and woman, a believer or unbeliever, to preserve the sane mind of people and to protect their offspring and property as well. 
There are other important concepts of Islamic Shari'a that we should know about. It is based on Islamic Shari'a on the well-known principle, stipulated by Prophet Mohammad: “avoid harm and inflict no harm on others”. This is a general concept that can help us in dealing with any case. More specifically, the Qur'an stresses that every individual is entitled to safety, and that only unfair aggressors should be fought. On that meaning, the Qur'an declares in the broadest terms that: “there shall be no hostility except against the aggressors” (Qur’an: Al-Baqarah 193). Another important principle of Islamic Shari'a is ‘drope/ suspend the hudood in case of doubts’. The Prophet (PBUH) said that: “Avoid applying hudood by adopting the benefit of doubt “suspicions”. This is the American concept of reasonable doubt. Islamic Shari'a is also based on the principle ‘no blood goes in vain in Islam’. When a man, woman or child is killed their blood should not go in vain. In our positive legal systems in the Arab world and Europe, if a crime of murder has happened and the killer is unknown, then the case is closed. Islamic Shari'a has not such an approach. There should be a compensation for the victim or the family, the relatives. This is a very important aspect in Islamic Shari'a. If they did not find an answer on who killed the woman or man, then this community is obliged to pay Diyya or compensation for the victims of the family. We have done this for hundreds of years, for centuries. In case that nobody has money to pay the victims’ family, then it is the obligation of the government, the Treasury of the state will pay. 

I go back to the prohibition of violence in general and present these verses of Qur'an: “If anyone killed a human being - unless it be [in punishment] for murder or for spreading corruption on earth - , it shall be as though he had killed all humankind; whereas, if anyone saves a life, it shall be as though he had saved the lives of all humankind". This means that human life is very precious in Islam. I meant to present this provision of Qur’ān and the concept of spreading corruption. So we have another resort to address some source of crimes that can fall under this paragraph of spreading corruption. And spreading corruption they call it the crime of Heraba. When it comes to rape for example, some scholars consider rape as a crime of Heraba if committed by kidnapping the woman and raping her. Usually it was intimidation and terror. I refer to my colleague Mohammed Ibrahim who presented this Qur’ānic verse “And When the female (infant) buried alive is questioned, for what sin she was killed” (Qur’ān, Al-Takweer 81 verses 8-9) when tribes used to kill female infants. One of the protecting elements in all presentations is always: don’t kill a woman. When Prophet Mohammed had witnessed a woman being killed in a battle, he said that she should not have been killed. He also said “Go in the name of Allah and on the path of his Prophet, and do not kill an elder, neither a child nor a youngster or a woman”. Islam promotes the protection of the weak and vulnerable, especially women. This verse can also be used for humanitarian intervention issues. The first Rashid Khalifa (i.e. Rightly-Guided Caliph), Abu-Bakr Al-Seddiq, instructed his army commander who was on his way to a battle saying: “I give you ten commandments which you must observe: Never kill a woman, nor a child, nor an elderly person; never cut a fruit bearing tree; never destroy an inhabited place; never slaughter a sheep nor a camel except only for food; never burn nor inundate a palm-tree; and neither be revengeful nor cowardly.” And here is another text from the Qur'an: “And what is wrong with you that you fight not in the cause of Allah and for those weak, ill-treated and oppressed among men, women and children, whose prayer is “Our Lord! Rescue us from this town whose people are oppressors; and bestow on us someone you raise to support us, and bestow on us someone you raise to render us victorious”. (Al-Nisaa: 75). 

I am going back to address the issue of Zina and rape, because as I mentioned it is really misunderstood. We sometimes find a situation where they do not know exactly what the national legal system is about this and what are the evidential requirements regarding this issue. I would like to present the case of Pakistan as an illustration of how the misunderstanding of religion can lead to this fatal and bad outcome. In Pakistan they have the Hudood Ordinances which define “Zina” in Article 4 as a man and a woman are said to commit Zina if they wilfully have sexual intercourse without being validly married to each other”. This is a perfect interpretation of Zina in Islamic Shari'a in Pakistani law. Article 6 of the Hudood Ordinances reads “A person is said to commit zina-bil-jabr (rape) if he or she has sexual intercourse with a woman or man, as the case may be, to whom he or she is not validly married, in any of the following circumstances, namely: (a) against the will of the victim; (b) without the consent of the victim. It reflects that it is a crime of Zina by force and one speaks of rape when there is no consent from the woman. They have listed a situation where there is no consent. The problem that happened in Pakistan is that when a woman could not establish her case of rape, she will be prosecuted for Zina, and instead of being a victim, she is being accused and she is detained and sometimes stoned. Zina in Islamic Shari'a is proved by either confession or by four witnesses. The four witness issue is almost impossible. The person that commits Zina must be convicted. The crime of Zina can be established when a person confesses. I worked in the United Arab Emirates (UAE) for five years and they apply Shari'a in criminal courts. My Egyptian federal Judges fellows told me that when a man is charged with Zina and he confesses, the judge himself tries to make him reconsider his confession. Muslims who committed Zina go to Prophet Mohammed and confess because they want to purify themselves in life. The famous scholar of Islamic Shari'a Sheikh Ahmed Kutty said: "A woman who has been raped cannot be asked to produce witnesses; her claim shall be accepted unless there are tangible grounds to prove otherwise. I talk about rape here. To insist that she provides witnesses is akin to inflicting further pain on her. They talked about victimization centuries ago. If anyone refutes her claim of innocence, the onus is on him to provide evidence, and she may simply deny the claim by making a solemn oath, thus clearing herself in public.” 

I now conclude my presentation with the differences between rape and Zina. Please give me the chance to read two judgments. In judging the crime of Zina (adultery), Islamic Shari'a does not limit itself to the necessity of the presence of a specific evidence, such as the existence of four eye witnesses who have collectively witnessed the actual perpetration of the act of Zina clearly and unmistakably, except in cases of the absence of confession, coercion, pregnancy and established circumstantial evidence. A pregnant woman can also prove that she was coerced to Zina. And whether or not coercion has been proved by circumstantial evidence, the reliance of the court on its own discretion and evaluation in inferring coercion, and reasoning out the circumstantial evidence on Zina in reaching its judgment is not contrary to Islamic Shari'a. Even in Zina the court has a kind of discretionary room, because of reasonable evidence, deducted by pregnancy, or confession, or circumstantial evidence. There also exists the crime of sexual assault (hatk-elerd) which is below Zina and is not subject to the application of the punishment of hadd, but only to ta'zeer, or whose punishment may exceed hadd if associated with coercion. It is not correct to hold that the evidence of the perpetration of Zina under intimidation or fear is equal to the committing of Zina without coercion. In Pakistan and Afghanistan they apply Islamic Shari'a and they apply totally Zina and rape. Here the judgment says that when it comes to rape, there is another system of evidence and legal rules. Because it is not Zina and hadd is not applicable, we can punish this kind of crime, rape, sexual assault by Ta’zeer. Ta’zeer is a type of punishment endowed to the judge when there is no punishment explicit in Islamic Shari'a, or when a conditions of punishment for a specific crime lack. Then we apply Ta’zeer. In a simple statement Ta’zeer could be reflected in positive law like what they have done in the UAE. Besides the Islamic Shari'a rules that they apply, they have a penal court in which they judge on crimes of rape and other crimes of sexual assault. In a criminal case, the appealed judgment had found the appellant guilty based on its reasoning that the victim had accused him as an ill-reputed person of having raped her, and the person was proved to have been with her in the house that night, as evidenced by his confession in the police report; and that the victim immediately reported that incident to the police, which entails severe shameful repercussions on her, and renders her accusation on him reasonably plausible, particularly that there exists additional circumstantial evidence proving her claim, such as the statement of the second accused that he was in the company of the first accused and that they both tried to seduce her. In addition the immediate reporting of the incident by the victim to the police is in itself considered as a strong evidence as her physical grapping of him by the cloths, since she is physically unable to do so. A relevant authoritative reference in this respect is that of Al-Taswally in his book Al-Tohfa (the excellent explanation) "Holding" (the accused): the timely reporting of the crime, and the victim complained to her family is sufficient and is just good as her grapping of the accused hand or cloths, since the victim is physically unable to do so (Section 2, p. 357). The presence of the appellant with the victim in the house sleeping in the reception area renders the victim's accusation of him plausible. According to Malek, if it was proved that a man had sexual intercourse with a woman, and that the woman that he had raped her, then accused her then her claim is correct (see, Al-Tohfa, Sec. 2, p. 261; Al-Zarqani Explanation, 4/155). Such evidence is acceptable and its origin exists in the file. Judge Al-Malki Al-Qortobi had proven that committing rape under intimidation or terror is a crime of Heraba, and the evidentiary requirements of Heraba could be established by all means of prove, and that its punishment is more severe than that of Zina.
An example of tolerance and forgiveness: " Abu Hurairah, may Allah be pleased with him, reported: Allah's Messenger (may peace be upon him) said: A man expressed his intention to give charity, so he came out with charity and placed it in the hand of an adulteress. In the morning, the people were talking and saying: charity was given to an adulteress last night. He (the giver of charity) said: O Allah, to You be the praise to an adulteress. He then again expressed his intention to give charity; so he went out with the charity and placed it in the hand of a rich person. In the morning the people were talking and saying: charity was given to a rich person. He (the giver of charity) said: O Allah, to You be the praise to a well-to-do person. He then expressed his intention to give charity, so he went out with charity and placed it in the hand of a thief. In the morning, the people were talking and saying: charity was given to a thief. So he (the charity giver) said: O Allah, to You be the praise what a misfortune it is that charity has been given to the adulteress, to a rich person, and to a thief! There came (the angel to him) and he was told: Your charity has been accepted. As for the adulteress (the charity might become the means) whereby she might restrain herself from fornication. The rich man might perhaps learn a lesson and spend from what Allah has given him, and the thief might thereby refrain from committing theft.

Debate Panel 3
Muhammad Munir: I thank both speakers for what they said. Regarding the interpretation of verse 9.5, I have been preoccupied with these interpretations since 1995 when I joined the university. Before that I have been studying these things. It is so simple; there are two types of verses in the holy Qur’ān. When it comes to the interpretation of Jihad there are verses in which the conditions to fight are absolute and where they are conditional. We say conditional versus absolute. There are verses in which the condition to fight like verse 2:91 is given and verses in which there are no conditions like some of the verses in Tawba. If we look at the rules of nasikh and mansukh of Islamic theory, we find a simple solution that we call haml al-mutlaq ala al-muqayad (giving the absolute verses the command of the conditional verses). Allah SW has mentioned the conditions in some verses and since it is understood that these conditions must prevail before the use of force, these conditions were not mentioned in other verses. The absolute verses must be the hukm that is mentioned in the conditional verses. If you look at the verses of Tawba and Anfal, which is one of the manuals of the Jihadis, and so many people were taken to training camps, they were supposed to memorize all those verses by heart. Again look at them from 1 to 15, because these 15 verses were meant in a special context. It was that the Meccans had breached the treaty and when the treaty was breached, then these verses were revealed in the aftermath. There are very good verses in these 15 verses, like number 4 which is about what we call asylum today. Anyone who is requesting for asylum, give him asylum and refuge. Number 5 bears the absolute condition. Number 7 again is the cornerstone of international relations: as long as they stick to the treaty, you have to follow the treaty as well. Interpreting the holy Qur’ān, if we just take the words and try to give it a meaning, we will of course misinterpret it. What we have to do is to look at the verses in totality and not read them in isolation and then look at the conditional verses vis-a-vis the absolute verses. The conditional verses shall prevail over the absolute verses. This is the first comment for professor Anicee. Pakistan was mentioned here regarding zina bil jabr. Basically, the hudood laws were promulgated in 1979 when the generals came to power; they were further abused by the courts. The preamble of the Zina Ordinance said, it is to Islamize laws but unfortunately it brought in so much confusion and they were badly interpreted by the lower judiciary. Now the situation has changed. On the 6th of December 2006 Zina bil jabr has been changed. Now it is section 375 of the Pakistan Penal Code which is nothing but the restoration of the previous section which existed until 1979. There is a slight change in subsection E, otherwise it is the same. I have written an article on this, which will come out in the Yearbook of Islamic Modern Eastern Law next month. Again, what happened was that there have been convictions in the lower courts, but when those cases were brought to the federal Shari’a Court or the Shari’a Appellate Bench of the Supreme Court, all the accused were acquitted. In only one occasion the acquittal did not come from the Federal Shari’a Court, but from the last court which is called the Shari’a Appellate Bench of the Supreme Court. In 26 years there had not been a single conviction, because there had been no confession, and secondly the person who took the case to the police station, she was meant to be the accused, was convicted by what we call the trial court in Pakistan but of course the decision was set aside by the Appellate Court and in just one case by the Shari’a Appellate Bench of the Supreme Court. All in all, there had been not a single conviction and that is the story of the Pakistani law. 

Anver M. Emon: I have been a little bit intrigued by some of the language that has been used to characterize Islamic law. We heard the language of it is a “simple interpretation” or it is “misinterpreted” or “misapplied”. I want to ask both speakers a question. We can certainly try to draw a parallel between Al Qaeda and even Christian groups in America, which even Jose Casanova of Georgetown recognises as right wing and conservative, and exercising a certain amount of power in the United States, particularly in the previous administration. This suggests to me, though, that the issue here is less about whether a religious argument is simple or misapplied. Rather the discussion of religion and the public sphere requires a more complex lens for analysis. I want to pose a comment to the presentation of Dr. Van Engeland. Within your hermeneutic model, you speak about the fusion of horizons. My present horizon is very much associated with both my political and economic realities. While you and I might find the arguments of Islamic law offensive or disagreeable, for reasons of our own horizons, none of us can ignore the fact that the textuality of Muslim extremists’ arguments feeds into a particular political agenda of separation, which then builds into their conception of both their identity and community. You can see this in the case of the Muslims that have been denied autonomy in Mindanao, in the Southern Philippines, and the way in which they rely on the Code of Muslim Personal Law to situate themselves, in terms of their communal identity, against those in the North. I wonder to what extent your hermeneutics of Islamic law must also account for the way in which different readings also feed into power politics, community construction and identity. In that regard, because you refer to Syed Qutb, I recommend Roxanne Euben’s Enemy in the Mirror, in which she shows, relying on a communitarian framework, how we might read these fundamentalist writings as part of the communitarian construction of identity. This brings me to the larger question of method. The issue of sources (and their authority) is the key to any legal tradition, not just the Islamic. The larger question I have is that the medieval Islamic tradition also asked, given the indeterminacy of the text, whether every jurist is correct or not (hal kullu al-mujtahid musib)? Some said yes and some said no. Those who said no held that some could be wrong. Certainly it sounds like the view I have been hearing today, in light of the view that some Islamic arguments are misapplied or are misunderstandings of the “true” meaning of the text. If that is the case though, then theoretically it will seem to me you would adhere to a positivist and determinist conception of law where what we do is find and discover the law. It seems to me we need to consider this view from a jurisprudential perspective. Do we live in a world today, with highly globalized systems of law and interconnected global systems of law, where that kind of objective positivism can really hold sway today? Certainly not, if we think of law as a constructive process. Don’t we actually have to abandon the idea that there is a right answer, a distinct rule that is either simple or obvious or clear, and instead recognize that every rule speaks to a larger context, whether in terms of identity politics or community constructs. In other words, don’t we need to consider that the study of law must be expanded from a simple reading of a source, as if it is transparent?
Question: Mr. Ibrahim rightly said that there is not one Islamic Shari’a, because there are many different ones in a state or non-state context. I agree, but at the same time most of the speakers speak about the Islamic Shari’a or international Islamic Shari’a that is somewhere there, interpreted by some people who have better interpretations than others. We say they misinterpret it and non-state actors or others say they misinterpret the Shari’a. We also have to go back to what Islam or Shari’a we are talking about. I understand different kinds of Sharia’s. One classical Shari’a I would say in which the fuqaha, the Islamic scholars, define it which took place in a classical period. Now with the modern states, the Shari’a or part of it has become codified. It is another framework with other actors and the legislative power who decides what Shari’a or law in that context ideally should be and not anymore the fuqaha in that sense as they have not become really state actors. The first speaker this morning talked about legal pluralism. I think there is a very strong case of legal pluralism when we talk about Islamic law and Shari’a. We are shopping from one to the other and that makes it very diffused. I would say that although the Shari’a that is appropriated by non-state actors which maybe is more a forum of customary Shari’a – I would say it is a third kind of Shari’a – it is all part of modernity, even if I say classical Shari’a is still there. But now it interacts with different forums and different law actors and authorities. Again there is doctrinal Islam and Shari’a what Al Qaeda uses, but it is a political Islamic movement. Again that is another forum. I think we should first define what we are talking about, because to me it is confusing. It is not transparent to really mix it. It is important to know these elements. 
Anicee Van Engeland: Analysing verse 9.5 of the Qur’ān is a very difficult task to do and very daring. That is for sure. You are absolutely right when saying to approach each verse with the Qur’ān itself and in totality. I think it would be a mistake to focus only on one verse and not keeping the philosophy in our view. Taking something out of its context is a mistake. My take though on conditional verses and absolute verses is this: my work is really to be part of the debate that is happening today in Islam. Things are changing. I would say that the problem with absolute verse is the use that is made of it today and that we are in an environment where Islam has to change and to evolve. This is why about the difference between conditional versus absolute I tend to be very careful and I am not very comfortable with this. I think that even absolute verses should be point of discussion today. We should feel free to discuss everything. 

Adel Maged: I thank you, professor Munir, for your well established opinions. We learn from you. You mentioned something about the jurisprudence of the interpretation of the Qur'an, this is what I am saying to the floor and the audience now. Islamic Shari'a is a field that needs to be shown to the rest. It is not only basic Islamic Shari'a, because there are branches of science, like the science of interpretation, which in itself is a whole science. Mr. Munir has shed some light on how to interpret the Qur'an. I am going just to add some other methodologies for interpretation. Like when it comes to Surah. It is important to know what the Surah is firstly, what we are talking about. In the Surah there are verses and we should interpret the verse in the whole context of the whole Surah and then in the context of the whole Qur'an. This is the methodology of interpretation. This is why I am always raising this point when we address Islamic Shari'a. When I issue a religious or legal opinion of Islamic Shari'a, I should know everything about the Qur'an and the Hadith. Then I am capable to address Islamic Shari'a issues. The problem of the Pakistanis exists with the judges themselves, they mistakenly apply Shari'a. For us as Muslims it is unfortunate. 

Anicee Van Engeland: I agree with most of what Mr. Maged has said. We cannot deny Al Qaeda, we cannot deny the impact it has. I think the living proof is that in sub Sahara they have managed to turn a self determination struggle into a religious struggle. There are two trends in Islamic. Some people say we should not address Al Qaeda at all; we should ignore them, because they are not Muslim after all. I am not sure if this is the best way to address the issue. I think it is better to confront them and that is what I do, deconstructing their discourse. I place myself in their playground and I play the same game as they are, using the same source and the same words. As for the different use of hermeneutics you are absolutely right to stress this. Hermeneutics is a very attractive instrument and methodology, but it does not hold a solution to everything. The fact is that I come from a Shia background. I have been working under a form of Iranian law, and in that environment the new hermeneutics of the Shari'a works very, very well, but that does not mean that it works well in every environment and that does not mean that it is the perfect solution.

Adel Maged: As for Professor Anver. I believe you are repeating the same issue of how to deal with Islamic Shari'a, the same methodology again. Should the Muslims when they present Islamic Shari'a, should they restrict themselves to the provisions? Or should they come to the historical background of the issues and they should develop jurisprudence of Islamic Shari'a. This is a part of your remark. Now we are talking about the closure of the Ijtihad which means that nobody should give their opinions anymore on the Shari'a or it is open yet. Some people say that Islamic Shari'a has been completed by Qur'an, by Hadith and by jurisprudence of other Islamic Caliphs and scholars. Then we have a consolidated system of Islamic Shari'a. Others say that we have to develop jurisprudence of Islamic Shari'a to address the new issues. It is right. We have to develop new methodologies in using Islamic Shari'a by people who can address these issues. Here comes the question also of classical Shari'a and more of them. There is one Islamic Shari'a, but the application and implementation differs in one country to another. In Egypt it is one of the sources of law that is put in the constitution, in the UAE it is the primary and the first source of law. This is why they apply Islamic Shari'a and when they apply Shari'a, as you mentioned codify Islamic Shari'a. In the criminal courts the punishments for Zina, for theft, for Heraba is not codified. They just apply Islamic Shari'a. In Pakistan they codified, so, it differs in each country. Some countries codify Islamic Shari'a in total. Some countries are not codifying, in Egypt they are not codifying Islamic Shari'a. Only when it comes to personal it is codified.
Anicee Van Engeland: We all talk about a different Islamic Shari'a, because we come from different backgrounds. Judge Maged comes from Egypt, I have an Iranian background. We have different approaches of Islam. There is not one Islamic law, as was said this morning; Islam is made of so many branches, which is a reality. I am not an expert of Islamic criminal law, which we talked about this morning. Islam is a lot of things, so we cannot define the topic we are talking on. This is a good thing, pluralism. I approach all the debate that is happening, even today in this room, as something extremely positive. We all depart from 9/11. This debate was happening before, but nowadays there is a public light shed on it, that is very positive. I want to stress that I am not saying that my solution is better than someone else’s. It is not up to me to decide which solution is the best. I am just part of a trend that is pulling some solution on the table. It is a new view on the Shari'a. The door is open to negotiation, which is the most important factor.

Question: I have a question for Judge Adel Maged. I am just confused about a statement that was made during your presentation. I would be very grateful if you could clarify it for me. When you spoke about the crime of Zina, you said it could be proved by either of two methods, by a confession or by having four witnesses. Later on in your presentation you quoted one of the decisions of the Emirates Supreme Court. As I understood from you, you mentioned that the court said that the crime of Zina could be proved by indirect evidence. I am a little bit puzzled here. If we speak about four witnesses, we more or less speak about direct evidence. How can you then prove the crime by circumstantial evidence given the fact that you need actually four witnesses, which means eyewitnesses? So I would be very grateful if you could clarify that for me. 
Mohamed Ibrahim: Actually a comment from my side, I feel pity because some of our colleagues of international law specialists, can not follow what we say from Shari’a terms because these terms are in Arabic. It is the same situation when western colleagues use Latin terms that all of them know. That is actually a concern of mine. I am not sure if everyone is aware of the terms existing in Shari’a. We speak about it because we know what it means. I am also puzzled sometimes by this discussion and arguments. So a recommendation might be to put all basic terms on a list, so everyone is on the same line. I am just making a suggestion. 
Hilmi Zawati: Actually, I don’t have a question; this is just a brief comment on both speeches. I have to say that I am still concerned about mixing Islamic and Muslim concepts and laws. One of the issues raised is Bin Laden’s declaration of war against America in the nineties. I remember at that time many Muslim scholars including myself refuted this fatwa on several grounds. One of the reasons was that Bin Laden is not a well established jurist to issue such a fatwa, which requires a certain level of scholarship and authority. He came from a financial and business administration background. Even the second in command in Al Qaeda is a medical doctor. Both Bin Laden and al-Zawahiri have an Islamic background and knowledge, but this is not sufficient to allow them to issue fatwa’s, commanding Muslims to declare jihad or to wage war. Moreover, the problem of misinterpretation of Islamic law is common. Even in many Muslim countries, you find people with executive power who lack a solid background on Islamic law—who know only a few verses and prophetic traditions. As I mentioned this afternoon, fighting, according to the Qur’ān, must be defensive and with those who raise their weapons in the face of Muslims. However, I do not think that either the civilians who were victimised on September 11th, or those massacred by American troops in Iraqi or Afghani cities and villages, are armed fighters. Once more, we have to distinguish between Islamic and Muslim concepts and laws. It is unfair to judge Islam according to acts committed by certain Muslim groups like Al Qaeda, for instance. I don’t say that we have to forget about Al Qaeda or to ignore what Al Qaeda does or says. I simply think that this is not the best forum to discuss these issues. We have to discuss it in different contexts. The other part of my comment relates to the issue of zina and the case of the Afghani woman who was convicted in Kabul. I think that the judge who convicted this woman of Zina has judged her according to Afghani cultural norms, not according to Islamic criminal law. Judge Maged mentioned that there are certain rules necessary to establish the crime of Zina. For instance, to establish the crime of murder you need only two witnesses, but to establish a crime of Zina you need four, who must prove that they saw the Zina process (sexual intercourse) personally. When you have less than four testimonies, the allegations must be reversed and the witnesses must receive the punishment of Qadhf (eighty lashes on their backs in public), while also losing their credibility as witnesses in any future case. Indeed, if we examine Islamic criminal case law, we find only one or two cases of adultery and they came to the attention of the court through confessions. At the same times, I am very much concerned about mixing the concepts of Islam and Muslims. For example, in many Arab and Muslim countries, a woman might be killed if she has been seen walking with a non-muhram man or even smiling at him, which is honour killing. Her father or her brother would be proud to kill her because in doing so he believes that he washes out the stigma and sustains the honour of his family. Similarly, in the early 90’s, Bosnian and Kosovar Muslim victims of rape were oppressed by both the perpetrators and their own families. This maltreatment is not Islamic, but cultural. Many victimized women were shunned by their families and have subsequently committed suicide. Moreover, honour killing is not Islamic for the following reasons: first, the maximum punishment for wooing or even touching is taczīr, not death—even punishment for the well established crime of Zina varies from one case to another, depending on the elements of the crime and the civil status of both man and woman; second, honour killing, always carried out against women, offends the principle of liability under the Islamic criminal justice—indeed the Holy Qur’ān stipulates the punishment of Zina for both convicted women and men, not only women; and finally, honour killing is a vicious crime of arbitrary killing. Under the Islamic justice system, fornication crimes must be handled by a judicial body, not by the family. What we have to understand here is that, under the norms of Islamic law, victimized women should be protected and their rights be addressed.

Anicee Van Engeland: I like to address the concerns of professor Zawati. I was in a conference recently and was speaking about honour killing, making the linkage between tradition and religion and I kept speaking about Islamic tradition. People got really irritated and told me this is a Muslim tradition and not an Islamic tradition. My reply to them was that I am concerned that if we call it Muslim tradition, we forget the fact that the people, who practice it, consider it as Islam. So I am fine with calling it Muslim tradition if everybody feels better, but I want to make sure that we take into account the fact that the people, who practice the killing, strongly believe this is based on Islam. I agree with you, but that is my only concern regarding the distinction between Islam and Muslim. 
Adel Maged: I totally agree with everything you have said. For me as a judge, I was an Egyptian judge going the Arab Emirates to be faced with systems that implement Islamic Shari’a law, I had myself to understand what is the meaning of adult crimes, or crimes of death, of compensations. It is very complicated. I feel pity for our Western audience when we raise these issues. It is very important that we should prepare in advance terminology and a glossary for the audience. Even my Muslim judge colleague, did not understand what I said. This is another problem. What will then happen with the Westerns? When I spoke about Zina, it was clear that Zina is proved in the primary sources of Islamic Shari’a by confession and four eyewitnesses. However, other Muslim scholars have pointed out that the Prophet Muhammad also established Zina crime when he found a woman pregnant and she could not justify her pregnancy or claimed that she was raped. Then we have another venue to prove the crime of Zina. The UAE judgement does not deal entirely with the crime of Zina, it does deal with the crime of rape. It said that these four witnesses requirement only applies in crimes of Zina. When it comes to rape, it will be witnesses, confession and also circumstantial evidence. This is what the judgements try to address. It is very important to mention. To prove rape some scholars […inaudible…] I have mentioned and a crime of murder requires only two witnesses. As I mentioned, I hope that on the next conference this should be a specific topic to be addressed in depth. That would be very beneficial. 
Question: You are talking about the perception of Islam to us in the West, but part of the problem also seems to be how these various schools of Islam and versions of Islam and Shari’a and various Muslims see each other? The problem for me is, you can speak very commonly about there are 56 Muslim countries. There are different schools, we can discuss and renew this, but there are unfortunately a great many sorts of followers like Al Qaeda, who are so convinced that their version is the only right interpretation and who are totally uncompromising about that. I lived in Saudi Arabia for 15 years and I know how my friends there do perceive it. It is a widespread thing. How do you deal with this problem and use the West as an ally to carry everyone else with you? 

Anicee Van Engeland: With Al Qaeda and the Taliban you do not drink tea obviously. You cannot negotiate. The doors are closed. To be honest it is not only a question of which trend in Islam you belong to. It is more a question of extremism. I have recently met people in Iran with whom I could not communicate. It was a no, and that was the first time of my life and I did not sleep for 4 nights after that. There was a door, a wall. It is not so much about being Sunni or Shia, it is more about the fact that there is a group of people that are ready to talk, but there are some people who never go into discussion. The question is what we do with them. Personally I don’t care if they are Sunni or Shia or whatever. We are all friends.  

Adel Maged: We are gathering here to try to find solutions to address problems that have happened, especially in Arab countries and the Middle East. I don’t want to talk about politics. I believe and my Muslim colleagues, who are here, come from Muslim countries and we try to do our best. We just try to harmonise our understanding of Islamic and Shari'a concepts with the values of Western countries. This is what we are trying to do. We should be supported in doing this. If there is a harmony, it means there is not a clash. When it comes to this division in Islamic and Arab countries, I agree with you, there are divisions. But let’s have a look at the background of these divisions and I am sure that you will also find politics and I think you agree with me when judges and lawyers talk about politics, that politics exploits law and religion, and religion now is being used to advance political regimes. We all agree about this. Our role is to expose what is happening by through the use of politics and corrupted ideologists to dominate some Arab countries. 

Mohamed Ibrahim: What we as scholars do to narrow the gap? At least I speak for the 20 plus country members of the League Arab states. We draft several model laws for Arab states that fit in all Arab countries. That could be adapted easily and we look at international standards, the Shari’a, the interpretations and modern laws that could be copy-pasted according to the systems of the Arab world. This is at least an effort done for a while through the legal department of the League of Arab states. However, it depends largely on every country and how they perceive and apply the rules. I have worked in Sudan for example. I can tell you very disturbing criminal justice provisions, like the definition of prostitution. They say prostitution is being in a place where sexual intercourse might happen. I spoke with my colleagues there, whom they are very smart lawyers and they know Shari’a very good, they told me simply because they could give more discretion to the police officer to control the community. Not because they don’t know, they know exactly the Shari’a and the due process for it. They drafted the law very vague in order to give the law enforcement a lot of discretion. They know and sometimes they abuse their position. One of the recent cases is that of the woman in trousers in Sudan. In reality it was not a trouser case, it was because she was taking photos without permission and that was the real crime. I can tell you a lot of background stories, having worked in Afghanistan and Sudan or other countries.
After this debate the Conference was closed.
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