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No. X-KR-06/243
Sarajevo, 29 September 2008

IN THE NAME OF BOSNIA AND HERZEGOVINA

Court of Bosnin and Herzegovina, in the Panel composed of Judge Mira Smajlovié as the
President of the Panel and Judges Elizabeth Fahey and Merja Halme-Kothonen as the Panel
members, with the participation of the legal officer Lejla Hamatié, in the criminal case
against the eccused Sreten Lazarevié, Dragan Stanojevié, Mile Markovi¢ and Slobodan
Ostojié, upon the Third Amended Indictment of the Prosecutor’s Office of Bosnia and
Herzegovina number KT-RZ-154/06, dated 17 September 2008, under which the accused
have been charged with the commission of the criminal offense of War Crimes against
Civilians referred to in Article 173(1)(c) in conjunction with Articles 29, 30 and 31 of the
CC BiH, in conjunction with Asticle 180(2) of the CC BiH in relation to the accused Sreten
Lazarevié, following the public main trial, parts of which were closed for the public, in the
presence of the accused Sreten Lazarevié and his defense counsel, Attomey Radivoje
Lazarevié from Zvomik, the accused Dragan Stanojevié and his defense counsel, Attorney
Milo3 Perié from Zvomik, the accused Mile Markovié and his defense counsel, Attorney
Nenad Rubet from Zvomik, the accused Slobodan Ostojié, and the Prosecutor of the
Prosecutor’s Office of BiH Jude Romano, substituting for Paul Flynn, on 26 September
2008 rendered and on 29 September 2008 publicly announced the following

VERDICT

The accused:

L. .- SRETEN LAZAREVIC, son of Zarko and Savka, née Jokié, born on 31 March 1953
'in-the village of Rocevié, Zvornik Municipality, where he resides, Serb, BiH cltizen,
qualified car-body mechanic by profession, married, father of two, curventlp free,

2. DRAGAN SYANOJEVIC, aka Janjié son of Drago and Ruta, née Jovit, born on 13
March 1962 in the village of Rotevi, Zvornik Municipallty, residing in the village of
Rodevit ~ Kozluk, Serd, BiH] citizen, married, father of three, currently fres,

3. MILE MARKOVIC, aka Cigo, son of Teodor and Jovanka, née Ristié, born on 27
September 1952 in Donji Lokanj, Zvornik Municipality, residing in Zvornik at 83 Sims
Perita &;:t; Serb, BIH cltizen, waiter/cook by profession, widower, fother of two,
currently,

4 SLOBOMVWMGMQ{DMWMM: née Bogidevit, born on 8 August
1966 in the village of Padiine, Zvornik Municipality, residing in Padfine bb /o
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ARE GUILTY
Of the following: -

During the state of war in BiH, contrary to the rules of international humenitarian law,
namely the provision of Arnicle 3 of the Fourth Geneva Convention relstive to the
Protection of Civilian Persons in Time of War of 12 August 1949, from May 1992 to March
1993, an the premises of the building of the Municipal Misdemeanor Court Zvomnik and in
the building of DP Novi izvor, where civilians from the Zvomik Municipality area were
imprisoned, as members of the reserve police forces of the Zvomik Public Security Station,
mruwd&spﬁmmmmmnly.inﬂiaingonﬂmimmmsuﬁeﬂngm violation of
ily integrity.

1 SRETEN LAZAREVIC, as the deputy warden in the prison located in the building
of the Misdemeanor Court and subsequently in the building of DP Nov/ izvar, perpetrated,
alded and abetted, and failed to'prevent or punish the inhuman treatment of the unlawfully
detained civilians, because:

1. In mid-May 1992, in the building of the Misdemeanor Court, he aided and abetted
an unidentified person in seriously beating the prisoner Ramis Smajlovi¢ in the wey
that he sgreed that Ramis Smajlovié be brought from the detention room to the room
which he used as a guard, where the unidentified person, in the presence of the
accused, seriously beat Ramis Smajlovié with a police baton, which the accused did
not prevent in any way whatsoever,

2. In June 1992 in the building of DP Novi isvor, having asked the prisoners who of
them was from Bratunac, he took the prisoner Sejfo Omerovié out of the room in
which they were imprisoned and handed him over o a group of unidentified
persons, thus enabling them to seriously beat the prisoner in a nearby gerage, after
which they threw him into the trunk of the vehicle they had previously arrived by
M?noﬁhmmmdmomew&mmwm
ever since,

3. In July 1992 in the building of DP Nowl izvor, together with the guard Mile
Mmkowé.hebmwﬂnpmmﬂuuaﬂuhamé,asamuhofwmhnmn
Nuhanovié lost consciousness,

4, In the summer of 1992 in the building of DP Novi fsvor, he was present when a
group of guards, including Stobodan Ostojié, seriously beat up the prisoners Ramis
Smajlovié and Admir Had2iavdié because of an elleged attempt of flight; he did not
prevent it in any way whatsoever, but rether went along with such treatment,

6. Over the specified period, on several occasions he permitted unauthorized persons -
gmnpsofSubm!dlmulledGogmvdandodmtoenMpﬁmpmnmby
unloeking the doors for them or by allowing other guards to do that without being

punished, thus ensbling these persons to abuse the prisoners physically and



" iientilly, es & result of which they suffbred immense mental and physical sufering,
80 in that way: |

a) On an undetermined day, unidentified soldiers physically abused the prisoners
Fahrudin Memié, Edin Skurlié and Fedil Hand2ié and carved crosses on their
foreheads,

b) On an undetermined day, unidentified soldiers ebused the prisoners sexually
by forcing them to put their sexual organs into one another’s mouth, and thus,
among other things, they forced the prisoner Ramis Smajlovié to do that to
another unidentified prisoner - a Romany by cthnicity,

| DRAGAN ﬂANOJBVlC.uamMinﬁepﬂhnloutedinthehﬁldingoﬂhe
Misdemeanor Court and subsequently in the building of DP Novi izvor, inhumanely treated
the unlawfully detained civilians, because:
TSI | GO ooy e
1. On several occasions he unlocked the prison premises and thus enabled groups of
Serb soldiers to abuse prisoners in the way that he pointed at the prisoner Fahrudin
Memié, saying he was a person who had wounded a Serb; in June 1992 in the
building of DP Nov/ izvor in the same way he ensbled a group of soldiers led by a
certain Sala to beat the prisoner Fahrudin Memié, which thsy did by beating the
injured party in various ways, including jumping all over his back, violating his
bodily integrity, )

Il MILE MARKOVIC, as a guard in the prison located in the building of the
Misdemeanor Court and subsequently in the building of DP Nov/ izvor, inhumanely treated
the unlawfully detained civilians, because:

1. In July 1992 in the building of DP Novi /zvor, together with the deputy warden
Sreten Lazarevié, he seriously beat up the prisoner Nur{ja Nuhanovié, s a result of
which Nurija Nuhanovié lost consciousness,

IV 'SLOBODAN OSTOJIC, as a guard in the prison-located in the building of the
Misdemeanor Court and subsequently in the building of DP Novi izvar, inhumanely treated
the unlawfully detained civilians, because:

2. In the summer of 1992 in the building of DP Nov! isvor, together with a group of
smds.inmepmuofﬂnmmmwe,hnﬂomlybmup
Ramis 8majlovié and Admir Hedgiavdié because of an alicged suspicion that they
attempted to escape from the camp,

Therefore, during the war in Bosnia and Herzegovina and at the time of the armed conflict
bewmuthemluoflhemyoftheSubRepub!icofBiHamllheAnnyofRBlH,in
mlaﬁon Ofby“rh:iﬂu of intemational humanitarian lsw, they treated the prisoners
umanely ng them mentally and physically, inflicting on them immense i
and violation of bodily integrity, e rufiening
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Whereby they committed:

« Sreten Lazarevié, under Section | - |, 2, 3, 4 and 6, the criminal offense of War
Crimes against Civilians referred to in Article 173(1)c) in conjunction with
Articles 29 and 31 of the Criminal Code of Bosnia and Herzegovina in conjunction
with Article 180(2) of the Criminal Code of Bosnia and Herzegovina,

- Dragan Stancjevié, under Section I - 1, the criminal offense of War Crimes
against Civilians referred to in Article 173(1)(c) in conjunction with Article 29 of
the Criminal Code of Bosnia and Herzegovina,

-Mﬂemrknvlé.undumm - 1, the criminal offense of War Crimes agginst

Civilians referred to in Article l73(l)(c) in conjunction with Article 29 of the
Criminal Code of Bosnia and Herzegovina,

- Stobodan Ostojié, under Section IV - 2, the criminal offense of War Crimes

against Civilisns referved to in Article 173(1)(c) in conjunction with Article 29 of
the Criminal Code of Bosnia and Herzegovina,

Therefore, applying Articles 39, 42 and 48 of the CC BiH, the Court hereby

SENTE N CES the first accused, Sreten Lazarevié, TO IMPRISONMENT
FOR A TERM OF 10 (ten) YEARS

for the criminal offense of War Crimes against Civilians referred to in Article 173(1)(c) in
conjunction with Articles 29 and 31 and Article 180(2) of the CC BiH.

Applying Articles 39, 42, 48 and 50 of the CC BiH, the Court hereby

S ENTE N CE 8 the second accused, Dragan Stanojevié, TO IMPRISONMENT
FOR A TERM OF 7 (seven) YEARS

for the criminal offense of War Crimes against Civilians referred to in Auicle I‘n(l)(c) in
conjunction with Article 29 of the CC BiH. - .

Applmmausy.n,«msoofmccam.uumm

S E N T E N CE 8 the third accused, Mile Markovié, and the fourth aecused,
Slobodan Ostojié, TO IMPRISONMENT FOR A TERM OF § (five) YEARS EACH

for the criminal offense of War Crimes against Civilians referred to in Article 173(1)(c) in
conjunction with Article 29 of the CC BiH.

u
Pursuant to Article 284(1)(a) and (¢) of the CPC BiH
THE ACCUSED ARE ACQUITTED OF THE FOLLOWING CHARGES

1. The accused Sum Lazarevié Is acquitted of the charges that:

l&Onmmlmm.MMmymauthdnpﬂmFm
Memié hard in the face,



whereby be would have commiited the criminal offense of War Crimes against Civilians
referred to in Article 173(1)(c) of the CC BiH.

2. The accused Mile Markovié Is acquitted of the charges that:

3.2. In September 1992 in the building of DP Nov/ irvor, together with a person named
Brane, he severely beat up the prisoner Idriz Ajanovié, beating him all over his body and
forcing him to hold his hands in front of his face in order 1o prevent the blood from
splashing around,

wheredy he would have committed the criminal offense of War Crimes against Civilians
referred to in Article 173(1)(c) of the CC BiH in conjunction with Asticle 29 of the CC BiH.

3. The accused Slobodan Ostojié is acquitted of the charges that:

4.1, In July 1992 in the building of DP Now! isvor, together with the guard Mile Markovié
and the deputy warden Sreten Lazarevié, he severely beat up the prisoners Nurija
Nuhanovié, Fethija Nuhanovié, Mehmedalija Nuhanovié and Ramo Ibrahimovié, as a result
of which Nurija Nuhanovi¢ lost conscicusness and when he came arcund, hs forced him to
wipe the blood off the floar,

whereby be would bave committed the criminal offense of War Crimes against Civilians
referred to in Article 173(1)(c) of the CC BiH in conjunction with Article 29 of the CC BiH.

m
Pursuant to Article 263(1)(b)
et THE FOLLOWING CHARGES ARE DISMISSED
In relation to;
e tl the accused Sreten Lazarevié

On 19 May 1992, iudwbuildingofﬂnMidemermhcodmdthepﬁmn
Ahmet Omerovié, Mirsad Omerovié and Midhat Omerovié to surrender to him all their
dmmmmmmdoﬂmvdublu.whicbﬂuydidmdwlﬁmﬂumyinﬂwm
amount of DM 5000, for which he did not issue any receipt nor did ke ever retum their
money, whereby he unlawfully and arbitrarily took their pfoperty as his own,

whereby be wounld have committed the criminal offense of War Crimes against Civilians
referred to in Article 173(1)(D) of the CC BiH,

and t!lat: o

Over the specified pulod. on several oceasions he pennlmdlmuﬂwﬁud persons - groups
ofSerbsoldimcaﬂedGogiMmdmbmbenmmimpmeymlocking e




for them or by allowing other guards to do that without being punished, thus enabling these
persons to torture and abuse the prisoners and inflict serious violations of bodily integrity
upon them, so in that way:
¢) unidentified soldiers forced the prisoners - brothers Mithad and Mirsad Omerovit to
mmhoﬂmnhﬂdasduyewld.fommm.AhmetOmmﬂé,towmh

whereby be would have committed the criminal offense of War Crimes against Civilians
referved to in Article 173(1)(c) of the CC BiH

2. the accused Dragan Stanojevié
that:

On an undetermined day he severely beat up the prisoner Ejub Mustafié with a police baton,
causing him to fall unconscious and, beaten up as he was, he threw him into the room
among other prisoners with the words “here they come, your Green Berets”, and dus to
those injuries Bjub Mustafié remained unconscious for two or three days,

whereby he would bave committed the criminal offense of War Crimes against Civilians
referred to in Article 173(1)(c) of the CC BiH,

and that:

In September 1992, he severely beat up the prisoner Murat Kuduzovié, an old man at the
ageof”.hmmﬂnmhdmldﬂmmmmmmmab!mimlnm!erto
carry out the ritual of Muslim prayer,

whereby be would bave committed the criminal offense of War Crimes against Civilians
referred to in Article 173(1)(c) of the CC BiH.

Pursuant 10 Article 188(4) of the CPC BiH, the accused are relicved of the duty to reimburse
_ the costs of the criminal proceedings.

Pursuant to Article I”@)ofﬂnCPCBiH,ﬂwiqiundpmiuleoukeeivﬂ
action to pursue their claims under property law. .

L. Charges

The Indictment of the Prosecutor's Office of Bosnia and Herzegovina number KT-RZ-
154/06 of 28 &pmhuM,mﬁmdeOaMM.dmudmeSm
Lazarevié, Dragan Stanojevié, Mile Markovi¢ and Slobodan Ostojié with committing the
criminal offense of War Csimes against Civillans referred to in Article 173(1){c) and (f), in
conjunction with Articles 29, 30 and 31 of the Criminal Code of Bosnia and Herzegovina,
and in relation to the eccused Sreten Lazarevié also in conjunction with Article 180(2) of
MCCBiH.byﬂwmfaemﬂlydmﬂhedlndeﬂilindwhdiNnmmﬂnhﬂﬂngheld
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R A T . .-
on 23"October 2007, the accused pleaded not guilty of ifie.inentioned criminal offense
before the preliminary hearing judge. -

The main trial in this case commenced on 6 March 2008 and it ended by the presentation of
the closing arguments of the Prosecution and the Defense on 23 September 2008.

Under the First Amended Indictment number KT-RZ-154/06 of 27 June 2008, the
Prosecution specified the allegations stated in the Indictment with respect to the violation of
Common Article 3 of the Geneva Conventions applicable to intemal armed conflicts and
Article 147 of the Fourth Geneva Convention of 12 August 1949, relating to the protection
of civilian persons in time of international armed conflicts.

On 12 September 2008, the Prosecutor submitted to the Court the Second Amended
Indictment, by which he withdrew the following charges: the violation of Article 147 of the
Fourth Geneva Convention relative 10 the Protection of Civilian Persons in Time of War of

... 12 August 1949, and then he dropped the charges against the accused Sreten Lazarevié

stated ‘urider' Count U2 and Count I/7¢ and the charges. against the accused Dragan
Stanojevié stated under Counts 11/2 and II/3 of the First Amended Indictment.

After the defense was granted additional time for the preparation of their defense, on 16
September 2008 the Prosecutor's Office sent a letter to the Court conceming the formal
withdrawal of this Second Amended Indictment. After the defense stated its position, the
Pane) rendered the decision not to accept the mentioned withdrawal, because the Prosecutor
can withdraw the Indictment until the commencement of the main trial, while during the
main trial the Prosecutor can only drop the charges. The Trial Panel understood the
Prosecutor’s explanation regarding the withdrawal of the Indictment as the Prosecutor’s
intention to change the Indictment again, £0 he was granted additiona) time to draft it.

After that, on 17 September 2008 the Prosecution stated at the main trial that it maintained
its position to drop the charges as previously stated in the Second Amended Indictment, but
that it filed the Third Amended Indictment, charging the accused with the commission of
the criminal offense .of War Crimes against Civilians referred to in Aricle 173(1)c) in

* conjunction-with Articles 29, 30 end 31 of the Criminal Code of Bosnia and Herzegovina,

and in relation to the accused Sreten Lazarevié also in conjunction with Anicle 180(2) of
the CC BiH, and this Pane) acted in accordance with this Third Amended Indictment when
rendering the Verdict. .

. Evidence presented
s) Proggeution

The following witnesses were examined during the main trial: Nurija Nuhanovié¢, Alija
Buljubalié, Samir Pezerovié, Admir Had2iavdié, Ramis Smajlovié, Falrudin Memié, Fedil
Smejlovié, Ahmet Omerovié, Mirsad Omerovié, Witness A, Mustafa Halilovié, Jusuf
Omerovié, and the expent witness Omer Cemalovié. During the main trial, the Prosecution
waived the examination of the proposed witness Bjub Mustafié.
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The following documentary evidence was presented: Medical finding of the Surgical Clinie
Tuzla for Fahrudin Memié and the biochemical finding of the Institute for Medical
Biochemistry Tuzla, dated 15 July 1992; Decision on the proclamation of the imminent
threat of war, Official Gazette of the Republic of Bosnia and Herzegovina number 192,
dated 9 April 1992; Order regarding the declaration of general public mobilization in the
tervitory of the Repulilic of Bosnia and Herzegovina, Official Gazette of R BiH number 7/52
of 20 June 1992; Ordes issued by the commander of the brigade SV Bira, Major Svetozai
Andrié, gent to the Zvomik Territorial Defense Staff, dated 28 May 1992; Letter from the
Cantonal Progecutor’s Office of the Tuzla Canton number 12-1/01-1-207-4037/06, dated 7
June 2006, delivering records of members of the reserve police forces of the Zvamik Public
Security Station during 1992; Excerpt from the page of the Red Cross Committee for the
missing person Sejfo Omerovié, dated 3 July 2006; Excerpt from the page of the Red Cross
Committee for the missing person Murat Kuduzovié, dated 3 July 2006; List of prisoners
from the municipal prison Zvomik who went for an exchange on 1 January 1993; List of
prisoners in the municipal prison Zvomnik on 21 January 1993; List of prisoners in the
municipal prison Zvomik on 2 February 1993; List of persons handed over to the colleclion
centre Batkovié, made on 12 February 1993; Letter from the State Investigation and
Protection Agency number 17-15/3-1-04-2-129/07, dated 16 April 2008, delivering the
medical documentation for Nurija Nuhanovié, namely: certified photocopy of the X-ray of
both hips dated 17 May 2007, centified photacopy of the X-ray of L/S spine dated 17 May
2007, certified photocopy of the X-ray of L/8 spine dated 3 April 2008 and the certified
photocopy of the finding of the liver and pancreas dated 4 April 2008; Diary kept by the
detainee Mustafa Halilovié; Record of the examination of the witness Sredo Vukovié, made
in the Cantonal Prosecutor’s Office of the Tuzla Canton, number KT 2273/05, dated 6
December 2005; Record of the examination of the witness Sredo Vukovié, made in the
Cantonal Prosecutor’s Office of the Tuzla Canton, number KT 586/96, dated 13 February
2006; Prison Employees Payroll for August 1992; Excerpt from the brochure of the
population of Bosnia and Herzegovina issued by the State Statistics Institute of the Republic
of Croatia; Decision of the Ministry of National Defense Sarajevo sent to the Governments
of AR /Autonomous Region/ and SAO /Serb Autonomous Region/ of the Serb Republic of
Bosnia and Herzegovina, that is, to all Serb municipalities, No. 1/92, dated 16 April 1992;
Order of the Crisis Staff of the Sertb Municipality of Zvomik; Excerpt from Srpski glas
dated 14 May 1992; Decision of the Crisis Staff proclaiming the state of war in the territory
of the Serb Municipality of Zvomnik, No. 01-2/92, dated 6 April 1992; Decision of the Crisis
Staff to impose curfew in the territory of the Serb Municipality of Zvamik, dated 8 April
1992; Decision of the Crisis Staff to establish the Interim Governmemt of the Serb
Municipality of Zvomik, No. 01-1/92, dated 10 April 1992; Crisis Staff Order on general
mobilization, No. 02-1/92, dated 8 April 1992; Decision of the Interim Government of the
Serb Municipality of Zvomik to establish the Tesritorial Defense Command of the Serb
Municipality of Zvomik, No. 01-023-44/92, dated 28 April 1992; Decision of the Interim
Government of the Serb Municipality of Zvornik to appoint the Interim Management Board
in the Primary Schoot /vo Lola Ribar Petkovei, No. 03-023-3/92, dated 5 May 1992; Order
of the Ministry of the Interior Sarmjevo, strictly confidential: 01-1/92, dated 15 May 1992;
Reguest of the Interim Government of the Serb Municipality of Zvomik, with the invoice in
the amount of 80,000 dinars attached; Information of the Interim Government of the Serb
Municipality of Zvomik, dated 6 June 1992; Payroll of the Serb Municipality of Zvomik
Territorial Defense for May; Payroll of the Serb Municipality of Zvomik Territorial
Defense; Certificate of the Interim Government of the Serb Municipality of Zvomik, dated
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10 Juhé "1992, and Payroll for May of the Military Témitoiial Command of the Serb
Municipality of Zvomik No. 1880/92, dated 28 June 2008; Payroll for May of the Serb
Municipality of Zvomik Temitorial Defense and the List of members of the Serb
Municipality of Zvomik Territorial Defense No. 02-9-1/92, dated 15 May 1992; Payment of
a salary to members of the Be/l orlovi formation by the Municipality of Zvomik; Payment
Order of the Interim Government of the Serb Municipality of Zvomik, dated 4 May 1992;
Dotument of the Serb Municipality of Zvomik with a list of volunteers, persons from
Loznica, signed by the Territorial Defense Staff Commander; Order of the Commander
Dragan Petkovié on the transfer of soldiers from the Zvomik Brigade to the Bired Brigade,
No. 701-2/92, dated 13 October 1992; Delivery of the Daily Operations Report by the
commander Major General Savo Jankovié to the 2nd Military District Command, Duty
Operations Team, strictly confidential No. 20/27-101/1, dated 9 April 1992; Request for
support-operation by the commander Major General Savo Jankovié to the 2nd Military
District Command, Operations Centre, strictly confidential No. 11/43-477, dated 10 April
1992; Delivery of the Daily Operations Report by the Colonel BoZo Milohanovié to the 2nd

*. . Military District Command, Duty Operations Team, strictly confideniial No. 20/27-108/1,
- dated 13 ‘April 1992; Delivery of the Daily Operations Report-by the commander Major

General Savo Jankovié to the 2nd Military District Command, Duty Operstions Team,
strietly confidential No. 11/2-17, dated 18 April 1992; Video record Death of Yugoslavia,
episode 4; Report of the Zvomik Municipality Police for 1992; Order of the commander
Colonel Dragutin lli¢ to rename Temitorial Defense headquarters and unils, dated 6 June
1992; Decision of the Drina Corps Command concerning further operations sent to the
Command of the Bratunac Light Infantry Brigade, strictly confidential No. 2+126, dated 24
November 1992; Decision on further opesations issued by the Drina Corps Commend,
strictly confidential No. 2-126, dated 24 November 1992, sent to the Bratunac Brigade
Command; Decision on the proclamation of the imminent threat of war published in the
Official Gazette of RBiH, No. 1/92, dated 9 April 1992; Excerpt from the daily newspaper
Oslobodenje of 11 April 1992, wticle entitled “Orufane snage pod jedinstvenom
komandom™ /“Armed Forces under a Single Command*/, Decree Law on the Armed Forees
of RBiH, published in the Official Gazette of RBiH, No. 4, dated 20 May 1992, .

ML SR PP, : . L .--_:-,.“_:. i,
The following defense witnesses were examined: Viedimir Pigié, Nedo Lukié, ismeta
Ibrehimovié, Asim Banjanovié, Spomenka Stojkié, Ismet Rahmanovié, Sredo Vukovié,
Nened Jeremié, Sckula Ostojié, Viedo Deli€, Ahmet Bolnjekovié, Dragan Perovié,
Draginja Aéimovié, Dobrivoje Risti¢, Bejfo Suljié, Mehmed Suljié, Asim Hodié, Nedo
Vidovi¢, Radivoje Ristanovié, Radivoje Miti6, Adem Hamzié, Vehid Kedri¢, Rajko
Gligorevi¢, Slavko Bogitevié, Milo3 Bati§, Mehmed Red¥i¢, Mirzet Hamzié, D2email Isié,
Dejan Bogdanovié, medical expert witness Dr. Vidak Simié and the expert witness Mile
Matijevié, doctor of law, while the defense for the first accused waived the presentation of
evidence through the examination of the witness Aleksandar Sckanié, the defense for the
third accused waived the examination of the witness Fejza Bajrié, and the defense for the
forth accused waived the examination of the witness Dimitrije Vidovié.

The following documentary evidence was presented: Record of the examination of the
witness Mustafs Halilovié made at the Prosecutors Office of BiH, No. KT-RZ-154/06,
dated 24 May .m'.l;‘, Centificate of the Ministry of the Interior, Public Security Center _,
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Zvomik - Police Station Zvomik, No. 13-01/1-142-16/96, dated 2S January 1996;
Temporary weapon permit for the accused Sreten Lazarevié; Report of the Ministry of the
Interior Sarajevo on supervision and inspection of the situation at the Public Security
Station Breko, Public Security Station Zvomnik and partially the situation at the Public
Security Station Bijeljina, dated 17 June 1992; Excerpt from the newspaper-“Crmi petak”
/"Biack FPriday™/; Information of the Ministry of the Interior -~ Crime Prevention
Administration Pale pertaining to the activities of the Ministry of the Interior in the
investigation of criminal operations of the paramilitary formation Zute ose /eng. yellow
waspy/ in the territory of the Serb Municipality of Zvomik, No. 02-16/92, dated 4 August
1992; Information of the Ministry of the Interior - Security Services Centre Bijeljina
pentaining to the security situation in the temritory of the Serb Municipality of Zvomik, dated
20 July 1992; Daily events bulletin No. 78, dated 29 July 1992; Letter from the Ministry of
the Interior Bijeljina ~ Public Security Station Zvornik sent to the Ministry of the Imerior
Pale, Security Services Centre Bijeljina and Sargjevo; Letter from the Ministry of the
Intericr - Crime Prevention Administration Pale sent to the police detachment, Public
Security Station and the Public Security Station Bijeljina; Information of the Ministry of the
Interior — National Security Service /SNB/ Sargjevo, dated 22 September 1992; Information
of the Head of the RO SNB Birat sent to the Ministry of the Interior of the Serb Republic -
SNB Vice Secretary, Security Services Centre Sarajevo - SNB Sector, No. 03/92, dated $
September 1992; Excerpt from the book Zvornik - od isbora do Dejtona /eng. Zvomik -
from the Blections to 'Daylor/, page 130; Analysis, Dr. Mile Matijevié, dated 28 August
2008; Delivery of information from the record by the sector for records from the field of
compulsory military service, signed by the Secretary of the Ministry Zdravko Skoibulié,
gent to the Crimina) Defense Section, confidential number 07-03-52-1/08, dated 20 August
2008; Delivery of documentation by the Federal Ministry of Veterans and Disabled
Servicemen of the Homeland War, No. 07.03-52-2/08, dated 11 September 2008, pertaining
to the recognition of participation in the BiH Army units for the persons in question;
Centificate of the Ministry of the Interior, Public Security Center Bijeljina, Public Security
Suation Zvomik, No. 10-1-5/04-127-4118/08, dated 16 September 2008, cestifying that
Sreten Lazarevié did not occupy management posts in the Public Security Station Zvomik;
Motion to accept established facts (excerpt from the Judgment Prosecutor v.
Hadithasanovié) No. 1T-01-47-T, dated 15 March 2006; Indictment of the Prosecutor’s
Office for War Crimes of the Republic of Serbia - Belgrade against Goran Savi¢ and Sasa
Gilerdié, KTRZ number 8/07, dated 13 March 2008, submitted to the District Court in
Belgrade — War Crimes Chamber; Indiciment of the Prosecutor's Office for War Crimes of
the Republic of Serbia ~ Belgrade against Branko Oruji¢, Branko Popovié, Dusko
Vutkovié, Dragan Slavkovié, Ivan Koraé, Sinila Filipovié and Dragutin Dragidevié, KTRZ
number 17/04, dated 12 August 2005, submitted to the District Court in Belgrade — War
Crimes Chamber; Copy of the military 1D booklet of the accused Dragan Stanojevid, series
AV, No. 173975; Copy of the ID card of the accused Dragan Stanojevié and Findings,
assessment and opinion of the First Instance Medical Board, Council 10 in Zvomik, No.
1740/08, dated 22 April 2008; Findings of the specialized doctor’s office Viva, Zvomik,
Kozluk bb, for Dragan Stanojevié, dated 6 December 2000; Information from the Pension
and Disability Insurance Fund of Republika Srpska, Branch Office Bijeljina, pertaining to
the stage of the proceedings initisted at the request of Dragan Stanojevié from Rofevié,
LBO: 8028923567, IMBG /personal identification number/: 1302962183944, dated 29
April 2008; Decision of the Alumina Plant Bira¢ AD Zvomik to terminate employment
contract number 04-230508/07, dated 23 May 2008; Evidence on professional qualifications
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for the accused Dragan Stanojevié; Certificate of the Basic Court in Zvomik No. 153056,

dated 5 April 1996; Certificate of the Administrative Service of the Zvomik Municipality -

... local office Rofevié pertaining 1o the common houschold and providing support to famity

A meéifithérs, No, 07-34/2008, dated 13 February 2008, and the Certificate of the Alumina Plant
Biraf AD Zvamik, No. 111, dated 14 February 2008; Operative part of the Verdict of the
District Coust in Belgrads — War Crimes Chamber, No. k.v. 5/2008, dated 12 June 2008,
sent by fax; Certificate of the Ministry of the Interior of Republika Srpska — Public Security
Center Bijeljina — Public Security Station Zvomik, No. 12-1/01-1-118/08, dated $ March
2008; Record of the examination of Witness A, made by the State Investigation and
Protection Agency, War Crimes Investigation Centre, No. 17-15/3-1.04-2-129/07, dated 18
May 2007; Findings and opinion of the certified court expert witness in medicine, Dr. Vidak
Simié, dated 22 August 2008; Record of the examination of the witness Admir HadSiavdié,
mede in the Canton Prosecutor’s Office of the Tuzla Canton, No. Kt. 586/96, dated 24
January 2006; Record of the examination of the witness Ramiz Smajlovié, made in the
Cantonal Prosecutor's Office of the Tuzla Centon, No. Kt. 2273/05, dated 16 January 2005;
Excerpt from the book Zvarniéka sirat éuprijo, pages 87, 88 and 92; Decision of the
Director of the Zvornik Municipa! Institute of Urbanism end Town Planning pertaining to
the assignment to compulsory work service; Decision of the Assembly of the Serd
Municipality of Zvomik pertaining to the establishment of a municipal prison in Zvomik,

- . - No. 9)-023-220/92, dated 19 August 1992; Copy. of the military ID booklet for Slobodan

~ Ostojié, series BC, No. 153896; Church calendar for the leap year of 1992; Report on the
health condition of the accused Slobodan Ostojié; Excerpt from the book of rules and the
list of employees of municipal administrative bodies performing compulsary work on 26
December 1992, signed by the Secretary of the Assembly of the Serb Municipality of
Zvomik, Mitar Vasié; Statement of the witness Mustafa Jahié given to the investigator in
the law firm — lawyer Miodrag Stojanovié on 9 July 2007.

. &.Cloging arguments
2) Prosecution

The Prosecutor submitted in his closing argument that he held that, during this criminal
proceeding, the Prosecution presented to the Court sufficient evidence to render proper and
legal decision, both with respect to the criminal offenses at issus and with respect to the
criminal responsibility of the accused. _
n Lt Mandedrsl o8 e e

Through- the- testimonies of the examined witnesses and-the: ‘présented documentary
evidence, the Prasecution proved beyond any reasonable doubt the existence of the armed
conflict, as the first and general element of War Crimes against Civilisns refemved to in
Article 173(1)(c) of the CC BiH. In eddition, all the victims of this criminal offense are
persons who were protected under international law, namely under Common Article 3 of the
Geneva Conventions.

Letters from the Ministry of the Interior of Republika Sepska confirm that the accused were
members of the reserve police forces in the Zvomik Public Security Station assigned to
perform their duties in the buildings of the Misdemeanor Coust or DP Now! /svor and that
they were thereby obliged 10 adhere to the customs and rules of war and the Geneva

Conmﬁmmmnmﬁm&atdldwamwedmmimrdumpliu .
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during the time period stated in the Indiciment.

The examined prosecution witnesses specified the circumstances under which they were
deprived of liberty and taken to the detention center in the buildings of the Misdemeanor
Court and DP Nov/ isvor, where they were tortured and treated inhumanely by the accused
and other members of military formations, which resulted in damage to their health and
reduction of their capabilities in life.

The Prosecutor urged the Court to discredit the finding of the medical expert witness Dr.
Vidak Simi¢, who stated that all the injuries described by the witnesses constituted minor
injuries and that the degree of pain did not exceed the limit of 5 (visua! scale for pain from
1-10), arguing that it is not reliable, since the expert witness presented his finding having.at
his disposal very scarce medical documentation and reading the witness testimonies,
withowt previously speaking directly to the witnesses and thus considering all the
circumstances of the event.

The allegations from the defense that the accused did not receive any training to perform
prison guard duties and that the beatings were justified and within permitted norms cannot
be accepted for the reason that the presented evidence confirms that the accused Sreten
Lazarevi¢, as a pre-war police officer, received prior training and that the guard duty was
ot complex, and even without special training, the basic norms of propriety and humanity
impose an obligation not to beat persons under one’s control.

The Prosecutor also submitted that the mentioned criminal offenses constitute serious
breaches of the Oeneva Convention in the form of the crimes of torture and inhuman
treatment of civilians as stipulated under Article 173(1)(¢) of the CC BiH. Therefore, the
Prosecutor sought to prove the criminal responsibility pursuant to Article 180(1) of the CC
BiH for their direct participation in the above-mentioned acts or their omissions to.act in
order to prevent the mentioned crimes.! Moreover, the Prosecution contends that the
sccused Sreten Lazarevié, as the deputy prison warden, is criminally responsible pursuant to
Article 180(2) of the CC BiH for failure to prevent and/or punish the mentioned acts of the

Finally, the Prosecution claimed that it was proven beyond any reasonable doubt that the
accused committed cach criminal offense charged against them in the amended Indictment.

b} Defense

In the response to the Prosecution’s main arguments, the defense for the accused did not
dispute the existence of the anmed conflict between the Army of Bosnia and Herzegovina
and the Army of the Serb Republic of Bosnia and Herzegovina during the period relevant to
the Indictment and it also did not dispute that the accused were members of the reserve
police force in the Public Security Station in Zvomik.

However, the defensé denles that ihe accused directly the entioned ciifninal
mmmmmupmmmwmermdmmeuﬂmm

! prosocution's closing argument, pp. | and 40. See aiso, Third Amended Indictment, p. 4
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existence of doubt about the criminal responsibility of the accused. Therefore, the defense
argued that the Prosccutor failed to prove the crimes as alleged -in tie Indictment.
Furthermore, the defense for Sreten Lazarevié denied that the accused held the pasition of
the deputy prison warden and that his duties included the supervision of the guards at the
Misdemeanor Court and DP Novi kvor. Accordingly, the defense for the accused Sreten
Lazarevié challenged the Prosecution’s argument that the accused Sreten Lazarevié is
criminally responsible for the abuse of prisoners under the principle of command
responsibility. Also, the defense holds that, when they were deprived of liberty, a large
number of the injured parties were members of armed formations of the Territorial Defense
and later of the Army of BiH, which is also comoborated by documentary evidence. Hence,
8t the time when the criminal offense was committed, these persons did not enjoy protection
under the Geneva Convention, but they had the status of prisoners of war. The status of
Fahrudin Memié, who allegedly used a fire weapon at the time of his arvest, is particularly
e di!p!l&b!é’.‘-' P . L

() During the closing argument, the defense also raised significant legal lssues pertaining to
the retroactive application of the law and the jurisdiction of this Court to decide this matter.
With respect to the application of the substantive law, the defense for the accused stated that
the Court should apply the law which was in force at the time when the mentioned criminal
offense was perpetrated, not the cument Criminal Code of BiM, since the retrosctive
application of the provisions of the CC BiH violates the provisions of the European
Convention on Human Rights, Furthesmore, the defense argued that Article 2 of the ECHR
83 well as Article 4 of the CC BiH requires the application of a more lenient law in this
matter. The Trial Panel will give its response to this argument later in the section entitled
the Application of ths substantive law.

Ons of the arguments which the defense pointed out during the proceedings, tendering

many pieces of evidence to suppont i, is the presence of paramilitary formations in the area

of Zvomik and their uncontrolled and violent behavior. The defense wanted to prove by this

that the. auards in the-buildings of the Court and Nov/ isvor were completely powerless 10

oppose the unauthorized entry of these armed units into the prison and thet they were not
. sufficiently trained to offer resistance to them.

In his closing argument, the defense counsel for the first accused Sreten Lazarevié also
pointed out the inconsistency in the testimony of Ahmet Omerovié, who ideniified the
mmduﬂnmmmkomﬂninjundpanySejt’oOmemvie,althoughatﬂwmain
trial he wes not precise either with respect 1o the identification of the accused or the number
of persons who took the injured party out. This witness also testified about Count I/2 of the
First Amended Indictment, which the Prosecutor dropped later, Furthermore, with respest to
the witness Nurija Nuhanovié, who testified about the circumstances stated under Count I/3
of the indictment, he pointed out that he is at odds with the accused and in his testimony he
presented mere speculations on which the responsibility of this eccused must not be based,
pamculaﬂybecausehedidnotmmlionhiminhispﬁormtumtsgivenduﬁngﬂ:e
invgstignlion. Moreover, the credibility of the witnesses Smajlovié and Hed2iavdié, who
testified about the circumstances stated under Count 1.4, was also challenged with the claim
. .that, in the.course of the proceedings so far, they gave a large number of testimonies which
aré’ Iﬁ‘-}yﬁfm@m, while a particular discrepancy in relation o these. witnesses occurred
regarding the “alleged flight”. In addition, the witness Ramis Smajlovié falsely testified that. - -
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evidence indicating his participation in the Army of BiH units and an excerpt from a book
in which it is explicitly stated that he was the president of the Crisis Staff from 1991. With
respect to the existence of command responsibility of the accused Lazarevié, the defense
once more pointed to the inconsistency in the statements of all witnesses who base their
conclusion about this fact on mere indirect information, while the defense tendered many
pieces of evidence from Which it is clearly evident that the accused had the status of an
ordinary guard in the prison. The expent witness Matijevié explained at the main trial which
professional qualifications a person had to have in order to be appointed to a managerial
post in the Public Security Station. Furthermore, the defense invoked the Criminal Code of
SFRY which was applicable at the time of the commission of the criminal offense and
which did rot recognize the doctrine of command responsibility as stipulated under Article
180(2) of the CC BiH. The Prosecutor failed to prove also in this case the existence of
elemenuofdlistypeoﬂlw responsibility of the accused, and he relied on the testimonies of
the witnesses that are uncertain. The expert witness Matijevié explained that a reserve
polioeotﬁmmldonlylmeamlusanordinmygwdand.asmh.hemndnmm
mhoﬁwmpmwpmﬂshmmmmm o n_ﬂ_‘m_', e ws,
The accused Sreten Lazarevié agreed with the arguments of his defense counsel and pointed
out that he considered himself innocent.

The defense counsel for the accused Dragan Stancjevié challenged first of all the
jurisdiction of the Court of BiH, justifying that with the fact that a case of such complexity
should be tried before entity courts. In addition, the jurisdiction of the Cantonal Court Tuzla
was also disputable, since the offenses were commiited in the area under the territorial
jurisdiction of the District Court Bijeljina. Actirig in such a way, namely processing the
accused before the Court of Bil, Article 449(2) of the CPC BiH was violated, which algo
resuited in the violation of Article 6 of the ECHR, and produced repercussions both on the
legal qualification of the offense and on the application of the substantive law. With respect
to the charges brought againsi the accused under Count II/1 of the indictment, the defense
points out that the acts of the accused did not reach the level necessary far the satisfection of
one of the elements of the existence of the criminal offense of war crimes, that is, they did
not amount to a violation of Asticle 3 of the Genova Convention. Further, the beating of
Fehrudin Memié¢ by paramilitary members was corroborated by the testimonies of few
witnesses. The injured party himself, as a member of the Army of BiH, possessed a weapon
at the time of his arvest and wounded a soldier during the deprivation of liberty. During his
testimony, this witness denied that he was an army member as well as the reasons why he
possessed the weapon. He also stated that he was beaten up more than 40 times, although
none of the examined witnesses confirmed that, and he tried to establish that he sustained
:mmupmﬁngﬂnmblmaﬂcmdiuldmummﬁmmm»pmmlonmm
at the main trial. Even if the documentation were accepted as credible, according to the
ﬂrpensﬁndmgandoumtindimethemmofmymousmjurlestha!eou!dlme
been caused by the beatings. Furthermore, the defense points to the witness Mirsad
Omerovié, who was ebsent from the prison premises almost every day, so he is not
competent to confirm the allegations of the injured party about the beatings that occurred
almost every ‘day because he did not have an oppostunity to see them. In addition, the
accused took people to perform labor every day, so he was absent from the prison most of
ﬂnume,uﬂﬂmfomtheqmﬂonmmblyaﬁmofhwhemﬂdommmm
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point to the injured party almost every day. Also, the testimony of the witness Halilovié is
considered to be completely unreliable, given that he was even subjected to an expert
evaluation in order to establish his ebility to appear at the hearing and give his testimony.

. Some witnegses spoke about the accused’s fair treatment of the prisoners who were taken to
s perfiriiiabol, which: was confirmed by Nened. Jeremié, Dobrivaje Ristié and Draginja

ovi¢, while some testified about situations when the accused prevented paramilitary
members from maltreating the prisoners while performing labor, and a certain number of
them testified exclusively about the character of the accused Dragan Stanojevié. The
defense for this accused points out that there was no planned and premeditated exposure of
prisoners to sufferings, while the events alleged in the Indictment, even if they did occur,
constitute separate incidents.

Corroborating his assertions by the findings of the medical expert witness Vidak Simié, the
defense also holds that the elements of the criminal offense charged against the accused are
not satisfied, given that the acts charged against the accused did not cause severe physical
and mental pain and suffering. Also, the Prosecutor did not prove the existence of such
circumstances on the part of this accused, based on which his responsibility as an inciter
could be established, nor were the legal elements required for this type of responsibility
satisfied. .

s v The-cmpied Diugan Stancjevié agreed with the closing argument presented by his defense

The artomey Nenad RubeZ, as the defense counse! for the accused Mile Markovié, pointed
out in his closing argument that during the proceedings the Prosecutor failed to prove
beyond any reasonable doubt the criminal responsibility of the accused Mile Markovi¢. To
wil, only one plece of evidence was presented to the Court as proof of the perpetration of
the criminal offense under Count I1/] end it was presented by the examination of the
injured party Nurija Nuhanovié. The testimony of this witness is contradictory, false and
contrary to other presented evidence. First, the assertion of the injured party that the accused
kicked him with his military boots is unfounded. The reason for this s that the relevant act
occurred in July when, in the nature of things, people do not wear boots, except when
working in the field, and the event took place inside the prison building. What is also
disputable is the ability of the injured party to clearly see from the position in which he was,
slneehewu&cingtlwwall.andmomiumonswhowereinunmmonﬂmmasion.
wellasdwmnwhowbminghim.simhehndhlsbacktothun.l-‘unhennou.!he
e, iywqqtg_m in any way that his health was impaired as a result of the
"7+ injuriesSustaintd, given that the medical documentation whith hs-delivered was evaluated
byDr.Vidakimle,whostmdauhemainlrialMlheuublh!wddiamsiabynomuns
indicated the existence of the cause-and-effect relationship with the events from 1992, The
witness lsmet Ibrahimovié, who mede it possible for the injured party to gei a job in the
Itepublieommanyanerﬂwcxchanse,claimﬂmhenmwldhﬁnthnhewasbeatenin
ﬂuhﬁldingofﬂoviﬁmandﬂmlnmwmpwmdamwmpmblems.
Furthermore, the witness Mustafa Halilovié, who did not go to perform labor and who
stayediudwsamammwitthijaNuhmovle,muoﬁcedﬂmheMdbeenbmenmd
hgnddedﬁathewouldsunlykmwiflhemmdekoviebwmyongsimhekmw
him from before. Hence, itisumlmhowﬂwunﬂsheata&iﬂyhmnumwofpeople




without anyone from the room where &ll the prisoners stayed hearing about although
everything took place on the same floor. ved I that,

The witnesses Admir Had2iavdié, Samir Pezerovié, Spomenka Stojkié, Ahmet Bonjakovié,
Dragan Petrovié, Fadil Smajlovi¢ and Asim Banjanovié testified about the accused’s fair
behavior towards all the prisoners, which is also contrary to the statement of the injured
party. Also, a large number of the examined witnesses claim that during their stay in the
prison they received medical aid, while Nuhanovié categorically states that there was no
medical aid. Hence, thé defense holds that the participation of the accused in the mehtioned
event was not proved beyond reasonable doubt. It is particularly pointed out that the
Prosecution did not also examine the other injured parties as witnesses, namely Fethija and
Mehmedal{ja Nuhanovi¢ and Ramo Ibrahimovié, who were allegedly beaten up together
with Nurija Nuhanovié.

Regarding the charges brought against the accused under Coumt I1/2 of the indictment, the
defense points out that the Prosecution presented only one piece of evidence in this respect
as well, namely by the examination of the injured party. The testimony of this witness is
false and contrary to the other presented evidence. The witness Mustafa Halilovié, who
knew the accused Mile well from before, categorically states that he was imprisoned at the
same time when the injured party was imprisoned, but he never saw or heard that the
accused beat anyone, including Witness A. This is significant if we take into consideration
that it was exactly the injured party who stated that Mustafa Halilovié was present in the
room when he was brought beaten and covered with blood. According to the injured party,
Nuhanovié¢ was also. present in the room, but this witness is also not aware.that Witness A
was beaten or that that ‘was done by the ascused Mile. The defense poliiis’ out that' the
manner of the perpetration of this offense, too, is disputable, since it took plece during the
summer months, when military boots are not wom, s0 it is unclear how the injured party
claimed that the accused kicked him with his boots. Allegedly on that occasion the accused
mentioned the killing of his brather-in-law at Velja Glava, in which respect the defense

evidence by the examination of the witness Rajko Gligorevié, father of Mile's late
wife. Furthermare, Witness A could not move at that time due to a femur fracture, which he
himself confirmed, so it iz not clear how he could stand while the accused and a Serbd
prisoner were beating him and how he was brought back to the room out of which he had
been taken if he could not move. The defense also challenged the status of this person at the
time of capture, claiming that he was a prisoner of war, and in this respect the statement of
this witness given to SIPA on 18 May 2007 was tendered as evidence, and thereby the
qualification as charged against the accused is not in accordance with the status which the
injured party had at the time when the offense was allegedly comminted.

The accused Mile Markovié agreed with the arguments presented by his defense counsel,
adding that, during’theiF. testimony, Witness A and Nuhanovié expressedopen:hostility
towards him, which he considered to be completely groundless,. -+ " "' = .

In its closing argument, the defense for the accused Slobodan Ostojié¢ pointed to the joint
strategic theses of the defense in this case. First of all, the accused’s acts do not satisfy the
standard required by the jualification of torture refesred to in Asticle 173(1)(c) of the CC
BiH. In this respect, the defense pointed to the finding and opinion of the expert witness
Vidak Simi¢, in which it is stated that none of the injured parties sustained serious physical
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injurics and that their day-to-day activities were not reduced in any way whatsoever. Hence,
if the Court accepts the finding and opinion of this expert witness, it is clear that none of the
injured parties suffered such pain and suffering which could be characterized as torture.
With regard to the charges brought against the accused under Count IV/1, the Prosecutor
presented evidence by the examination of a single witness, who is not sure where the
accused was and whom he beat. Regarding this circumstance, the defense presented the
evidence which constitutes an alibi for the accused. As many as three witnesses —
Bogitevi¢, Ristanovié and Miti¢ utterly convincingly and reasonably asserted that on 19
July 1992 the accused sitended their celebration of the family patron-saint’s day in the
village of Jasenica. The witnesses Mirsad Omerovié, Mustafa Halilovié, Witness A and
... Ahmet Bodnjakovié do not know that someone maltreated Nurija Nuhanovié nor did they
™" ‘ever Kear that'the accused Slobodan beat anyose. With respect to Count IV/2 of the
Indictment, on this occasion the defense pointed to omissions in the testimony of Ramis
Smejlovi¢ and Admir Had2isvdi¢, who gave a fairly large number of contradictory
statements prior to testifying at the main trial. Moreover, the period stated in the Indictment
is the summer of 1992, 50 the question arises whether the accused Ostojié performed the
duty as a guard in the prison at that time. In that respect, the defense tendered evidence
confirming that Slobodan Ostojié went to carry out compulsory work service in August, and
although the documents about that fact are not dated, the witness Spomenka Stojkié utterly
convincingly pointed out that the accused Slobodan stopped performing his duty as & guard
in late July. 1t should be added in the end that the witnesses Nedo Pisi¢ and Dragan Petrovié
confirmed that they were not aware that the mentioned beating took place and that Ramis
Smajlovié never spoke about that.

The allegations stated in the Indictment that the prisoners only allegedly attempted to flee
are incorrect. They really did obtain an implement to achicve that goal, and at the same time
~ they could have. inflicted serious bodily injuries on the guards, Assessing this fuct, the
' defense présénted evidence by examining the expert witness-Mile Matijevi¢, who confirmed
that such a conduct of the prisoners could constitute a form of resistance, where the use of
physical force would be legal and lawful. In the end, the defense pointed out that many
witnesses, such as Vehid Kadrié, testified about the character of the.accused, who assisted
in the retum of Bosniaks 1o Zvomik and the implementation of property laws after the end

of the conflict.

The accused Slobodsn Ostojié agreed with the closing ergument presented by his defenss

Finally, the defense for all the accused moved the Panel to render a verdict completely
ecquitting the accused of the charges.

" 4 Procedorpl decisions of the Court

-, - 9) Decision on the protection of witnesses and exclusion of the public from a part of the
oy “ht‘a.;f;ﬁ-ﬂ?q;? L . e M .

At the hearing held on 1S May 2008, the Prosecutor’s Office put forward a motion to
exeludelhepublicduﬁnslhenldngofﬂwmmldmﬂsﬁnmtl_tewimforwhomlhe
protective measures were sought pursuant to the Law on the Protection of Witnesses, \
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namely that this witness gives his testimony under a pseudonym. The mentioned motion
wes supported by the fact that this witness himself sought the protective. £z 7-7e becauss,of
hisfmtbﬂhesa&tyofhismwhosﬁllliwindnmdibrjrofﬂn’éﬁ"uiiiﬁiﬁlhy"’ﬁé’i
the crimes that are the subject of the Indictment occurved.
mu&gnfmdwmundowmemenﬁmedmoﬁon.gimlhatmepcmmldmih
dmemumminﬁmmmelwmmmhomﬁmdidmamifydw
circumstances from which follows well-grounded and justified fear that the witness's
parents are indeed under threat or vulnerable in any way whatsoever.
After the defense presented its position, the Panel rendered the decision 1o exclude the
publieﬁomamofhm.thmmmthhposilhnuMingthe
sought protective measures. On that occasion, the witness siated that he himself did not feel
vulnerable and that there were no specific reasons from which it would be evident that any
threats had been made to his parents. However, it is a subjective impression of the witness
that the safety of his parents will be endangered if his testimony is made public under his
full identity, given that the testimony concerns the area of the municipality in which his
pareiits still live. Furthermore, the witness specified that they are old and ill people who
may need medical aid al any moment, and it is possible that certain people, after leaming
that the witness has testified in this case, could deny aid to his parents, whereby the care of
them would be put into question, which could ultimately have very negative’ Gonsequences
for their health condition. In addition to the foregoing, the witness also stated that, out of the
prescribed measures, ke only sought that his personal details be not published in the media
gmmmmawmﬂhhmanAmwhmpummﬁngmof
testimony.
Having considered the defense proposal, pursuant to Article 12 of the Law on the Protection
of Witnegses, the Panel rendered a decision that the wilness would testify under the
pseudonym A at the hearing open to the public. Furthermore, it was established that, during
the examination of the witness, the parties and the defense counsel would address him using
his pseudonym, as well as that parts of the witness testimony could be published in the
media only under the pseudonym.
The Panel holds that such an gction has not infringed the accused’s right to a defense, given
that the parties to the proceedings, the defense counsel and the Trial Panel know the identity
of the witness and that his direct and cross-examination is ensured with no restriction
whatsoever. Also, the Panel finds that it is justified in the present case to order this type of
the protective measures, on which the witness insists, considering that Article 3 of the Law
on the Protection of Witnesses prescribes that the witness who thiiks thit -there are
reasonable grounds to fear that the personal safety of his family would be jecpardized due to
his participation in the proceedings shall aiso enjoy the protection.

The Pancl made such a decision because the witness had clearly explained the reasons for
which he sought the protective measures and because he has a strong subjective conviction
that the safety of his parents will be jeopardized, in the manner he described, if the cantent
of his testimony is published under his full identity, and also taking into account the fact
that it is necessary to enable the witness to freely testify at the main trial. The Panel also
holds that it was justified to exclude the public from the part of the trial when the personal
details of the witmess were taken, which, in addition to the foregoing, is also justified by the
fact that Article 235 of the CPC BiH stipulates that the public can be excluded from the
entire or a part_of the main trial If that is required for the purpose of the protection of
personal and intimate life of the witness.
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| b) Decision on the proposal to tender into evidence the statements given by the accused
to the Prosecutor’s Office In their capacity as suspects

On 2 July 2008, the Prosecutor’s Office filed with the Count a trial motion to admit the
carfier records of the questioning of the accused. The Prosecutor proposed that the
statements of the eccused Sreten Lazarevié and Mile Markovié given during the
investigation in their capacity as suspects be read as evidence at the main trial. In the
reasoning of the mentioned motion, the Prosecutor pointed out Asticles 77, 78 and 79 of the
CPC BiH, which stipulate procedural prerequisites for the questioning of the suspect during
the investigation. The Prosecutor’s Office finds the grounds for such a motion in the
Jurisprudence of the European Court of Human Rights and in Article 273 of the CPC BiH,
which stipulates the exceptions from the presentation of evidence at the main trial and
. allows the admission of statements given during the investigation. Given that the Court
establighes its decision on the lawfully obtained evidence, the Prosecutor pointed out that
the siatements were taken from the suspects in full compliance with the applicable
provisions of the CPC, and that, as such, they are appropriate to be tendered into the
evidentiary material. : .
In response to the mentioned motion, the defense for the eccused opposed the tendering of
the records of the questioning of the suspects into the evidentiary material. First of all, the
defense held that an exception from the imminent presentation of evidence at the main trial,
as stipulated under Article 273 of the CPC BiH, exclusively refers to the situations when the
person whose statement Is to be read is dead, affected by mental iliness, cannot be found or
his/her pregencs in the Court is impossible or very difficult, which is not the case here. The
basic argument of the defense as to why the presentation of this evidence is inadmissible is
the fact that the Law on Amendments to the Criminal Procedure Code of BiH, published in
the Official Gazette No. 15/08 of 21 July 2008, entered into farce on 29 July 2008. Namely,
medefennpoinuommmepmvisimofthem.amendedCPCBiHmtobupplied to
the accused in this case, in which case it is evident that during the investigation the
statements: were not taken in full compliance with amended Article 78 of the CPC BiH,
which,js.more favorable to the accused, so it is unaccepiable to admit such statements into

On 20 August 2008, the Panel rendered and publicly announced the decision that the
evideneewu!dmtbemtedatd\emainuidbymdiugthemummngimbyﬂn
accused during the investigation, namely that the following records would not be read out:
Record of the questioning of the suspect Srcten Lazarevié, made in the Cantonal
Prosecutor’s Office Tuzla, number Kt:586/96, dated 3 May 2006, Record of the questioning
of the suspect Sreten Lazarevié, made in the Prosecutor’s Office of BiH, number: KT-RZ-
154/06, dated 15 November 2006, Record of the questioning of the suspect Mile Markovié,
made in the Cantonal Prosecutor’s Office Tuzla, number Ku:586/96, dated S May 2006,

dated 16 November 2006.

. . - The Panel: found the. reasoning for suth @ decision in, Article 125 of the Law
Ameﬁ% 1 the CPC BiH. This Aticle explicitly stipulates kit in cases
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indictment has been eonfirmed, the proceedings will be continued pursuant to the provisions
of the Criminal Procedure Code of Bosnia and Herzegovina (Official Gazerte of BiH, Nos,
36/03, 26/04, 63/04, 13/08, 48/05, 46/06, 76/06, 29/07, 32/07, $3/07, 76/07 and 15/08) until
the Law on Amendments to the CPC BiH comes into force, except if the provisions of the
new law are more favorable to the suspect, or the accused.

Bearing in mind the foregoing, the Court concluded that in the present case it is not in
eccordance with the Law to admit the statements given by the suspects during the
investigation. To wit, it is a fact that the statements were taken from the suspects in
accordance with the then applicable statutory regulations; however, aforementioned Article
125 of the Law on Amendments explicitly stipulates that the provisions of the new Law will
be applied whesiever it is established that they are more favorable to the accused. in the
present case, the Panel contluded that by reading the statements given during the
investigation and by tendering them into the evidentiary material of the Prosecutor’s Office,
the accused would- be brought, into a less favorable position, given that during_the
examination they were not instructed that they could state their position regarding’ the
offense charged against them and present all the facts and evidence in their favor, and that,
if they did so in the presence of their defense counsel, such a statement would be admissible
at the main trial, and it would be possible to read and use it at the main trial without their
congent,

Qiving the suspect all the prescribed instructions regarding his rights is of an essential
importance for 8 lawful drafling of a record of the examination of the suspect during the
investigation. If the present position of the accused in this case is viewed from this aspect, it
is obvigus that the mentioned amended provision of Article 78(2)(¢c) is more favorable to
them, and it is evident that the suspects were not instructed pursuant to the provisions of the
more favorable Law, because of which the Panel found that the admission of the Records of
the questioning of the suspects into the evidentiary material is unacceptable. The last
paragraph of Article 78 also stipulates that a decision of the Court may not be based on the
statement of the suspect which was not made in accordance with this article, and for these
reasons the Court refused the Prosecutor’s motion to tender the records made during the
investigation into the evidentiery material. e S g o

¢) Decision regarding the admission of facts adjudicated in the proceedings before the
ICTY

On 26 Febuary 2008 and 29 May 2008, the Prozecutor's Office of BiH submitted motions
to accept the established ficts pertaining to the character of the armed conflict during the
time period indicated in the Indictment on the basis of Article 4 of the Law on Transfer of
Cases. The first motion contained 12 fects in total, which were taken from the trial
judgments rendered by the ICTY in the cases Prosecutor v. Tadié (Case No. IT-94-1-T
dated 7 May 1997) and Prosecutor v. Mucié (Case No. IT-96-21 dated 16 November 1998)
as well as the appeal judgment in the case of Prosscutor v. Tadié (Case No. IT-94-1-A
dated 15 July 1999). The Court held a hearing on this motion on 12 May 2008, allowing the
parties to present their arguments pertaining to the Prosecutor’s first motion. On 20 May
2008, the Court informed the parties that it considered accepting, ex qfficio, as proven 7
facts establishing the character of the armed conflict during the period indicated in the
Indictment and allowed the parties to present their arguments in writing. Subsequently, the
Prosecutor's Office filed 8 second motion seeking to clarify and admit fuacts conceming the
role and position of the Serb reserve police forces of which the accused were members. The
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second motion contained 5 facts in total, which were taken from the trial judgment in the
case of Prosecuior v. Krajifnik (Case No. IT-00-39-T dated 27 September 2006).

After careful consideration of.the arguments and upon a thomugh review of the applicable

' légab:fegulgildtis pertaining to the edmission of adjudicated facts, the Court refused both

motions of the Prosecutor’s Office and withdrew its ax qfficio proposal. ~

After that, on 18 August 2008, the Prosecutor’s Office of BiH submitted a third motion to
accep? the established fiacts and, after hearing the parties to the proceedings, the Panel
rendered a decision accepting some facts established in the ICTY proceedings, namely in
the cases Prosecutor v. Dufko Tadié, No. IT-94-1, Prosecutor v. Naser Orig, No. IT-03-68,
and Prosecutor v. Mucié et al, (Celebiti), No. IT-96-21.

The Panel accepted the following fucts proposed by the Prosecutor:

(1) “kaving regard o the nature and scope of the conflict in the Republic of Bosnia and
Herzegovina and the parties involved In that conflict, and irvespective of ths relationship
benween the Federal Republic of Yugoslavia (Serbia and Montensgro) and the Bosnian Serb
Jorces,... at all relevant times, an armed conflict was taking place between the parties to the

conflict in the Republic of Bosnia and Hersegovina ... »

1. o -(Tedif Zosliudgment, parsgraph 568) e

(2) “...ths ongoing conflicis before, during ard after the time of ths atiack on Kozarac on 24
May 1992 were taking place and continued to take place throughout the territory of Bosnia
and Herzegovina batween the Government of the Republic of Basnia and Herzegoving, on
the one hand, and, on the other hand, the Basnian Serb forces, elemenis of the VJ operating
Jiom time to time in the territory of BiH, and various paramilitary groups, all of which had
occupied or were proceeding to occupy a significant porilon of the territory of that State,”
(Tedié Trial Judgment, paragraph 566) .

5)3"‘" ng the perlod relevani io the indictment,? an armed conflict existed on the territory
(Orié Trial Judgment, paragreph 759)

(49) "..furthermare, the alleged wanton desiruction of Bosnian Serb property took place in
the context of combet activity in eastern BIH. It follows that the alleged affences with which

. the @ ,i:i' harged were committed during an armed conflict”
. ﬁ;% ¥ - i . -.._'...,}. e

1. paragraph 760) |
(S) “there was an "armed conflict” in Bosnia and Herzegovina in the period relevant’ to the
Indictmen (...)" LT

(Celebiéi Trial Judgment, paragraph 192)

(6) “An armed conflict (...) existed in Bosnia and Herzegovina at the date of its recognini
as an independeni state on 6 April 1992" 7 .

(Celebiti Trial Judgment, paragraph 214)

’mmwmdmnumhmmam 19920 1995
’mmeﬂhmhmﬁmMIMNg&Mlm




(7) “The armed conflict (... in Bosnla and H i
1992, mumuﬂ@mfx fiﬂ'o;:u;:"”c ersegovina, at least from April

(Celebiti Trial Judgment, paragraph 234)

(8) “The armed conflict in Bosnia and Herzegovina was the mosi protracied of all the
conflicts which took place during the dissolution of the SFRY. It was characterized by a
massive displacement of population a3 well as the practice of “ethnic clegnsing’..." . .. .
(Celebiéi Trial Judgment, paragriph 107) T b VeIt el ool TV

Ardcledoflhe!.awon'l‘rmferof(:uesaswellasRuleM(B)oftheRulesoﬂ’roeedm
msﬂmsﬁpﬂmmuuﬂwmuu!ofamwmpmmu.mmmm
ﬂnpuﬁu.mydecidetomptupmenmmmatmmbﬁshﬁbykwly
uwimjwmhmymmwmclmmmmdmm
evidm&ompoeeedingsof&helmnlminswmmatisminthemt
ngs.mTrialeelmetthethmalnquimemmfoﬂhinAnich4,whleh
muhudﬂﬂupuﬁubegimmoppoﬂunilympmmmmm.

In addition, when rendering its decision, being mindful of the developed jurisprudence of
the ICTY and the Court of BiH pertaining to established facts, the Trial Panel took into
consideration the following criteria: 1) the fact must be distinct, concrete and identifiable; 2)
it must be restricted to factual findings and should not include legal characterizations; 3) it
munlnvesomnlmtoaniinthemntpmeedim;d)itmuunolbembjemo
pending appeal or | I__e\y;,S)itmwnmmwcﬁminﬂmpomibiliqogq;qms)h
must not be & subject of reasonable dispute between the parties in ths préoian, uass; and 7) it
must not be based on plea agreements in previous cases. T '

All of the facts the Trial Panel eccepted as proven met thess criteria. This court’s
diunﬁmmﬁmmukeiudieialmﬂuofmbﬂmMisexevcisedonthebasisofa
eueﬁlleomidmﬁonofﬂtemmd’ariﬂutoa&irandpediﬁoustﬁalinmrdmeewilh
ﬂnpﬁncipluofafairuialemhﬁnedinAtﬁehﬁ(l)ofdnEummnCommﬁononHmm
Rights and Article 6(2) and Article 13 of CPC BiH. As to the facts proposed by the
WaOﬁuhﬂnﬂmMﬂnTﬂdemludedMMMdidmt
aﬁsfyﬂnfommiuscﬂnﬂnmdthmfaneoﬂdmtbempﬁumchlnnﬁspmim
case.

Fimﬂy.hampmmofmwwmm”“pm“.mﬂwm
lhel’lnelhuoutlined,didnﬂnllwelhe?nmrofhisbuldmofpmfmrdiditm
ﬁunthepmumpﬁonofinnmmmme3ofme CPC BiH. The acceptance “as
pmen”offneuulablishedinﬂnﬁmljudgncutsofmelCWdounotmeantlmdu
Pmmhmmetdnbmdmof.pndmﬁonofeﬁdumonthatm;cplg;:g_ha.andumhe
didnotlmetopmeItmnhﬂinhiscmind\ieﬁmadmiﬁonofmhﬁudidnmm
iuwwaylheriglnofﬂnmmdtodmmwofﬂnmptedfacuintheirde&nse.
mdiditmludeﬂw?mnﬂrﬁommﬂnsaddiﬁomlwidmuinordu&nbmme
defense challenge. The edmission of ficts only edditionally corroborated the Court’s
eomlmionﬂnlanmedmﬂictmongoinginunnmtenito:yauhetlmenlevmlw
this Indictment. '
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d) Decision to refuse the motion filed by the defense counsel for the second accused
Dragan Stanojevié to present evidence by the examination of the wilmesses Senija
Taletovié and Hazima Sejdini from Zvornik

At the main trial hearing held on 20 August 2008, the Trial Panel rendered a decision to
refuse the presentation of evidence by the examination of the witnesses Senija Taletovié and
Hazima Sejdini. On 19 August 2008, the defense counsel for the second accused, attomey
Milo8 Peri¢, delivered to the Court his submission, proposing that these two witnesses be
examined with regard to the behavior of the second accused Dragan Stanojevié toward a
fairly large group of Bosniak women and children during the period from April to August

.. -1992, with-respect to the assistance to survive and their personal safety. Having considered

7 die'mieriliohed inotion, with the anached statement of Senija Talctovié given to the attomey
Milo3 Peri¢ on 19 August 2008, the Panel found that the presentation of this evidence was
unnecessary and irrelevant.
To wit, Article 263(2) stipulates that the Court has the right to reject the presentation of
evidence if it assesses that the circumstances that a party tries to prove are irrelevant to the
case or that the offered evidence is unnecessary. In the present case, the Panel considers the
offered evidence unnecessary and irrelevant to the proceedings; in addition, the proposed
witnesses would testify about the character of the accused Dragan Stanojevié, about which
the defense for the accused has already examined the witnesses Draginja Adimovié,
Dobrivoje Ristié, Nedo Vidovi¢ and Adem Hamzié, and therefore the Panel concluded that
a sufficient number of witnesses were examined with regard to the mentioned circumstance.
According to the defense, the proposed wilnesses would also testify about facts relating to
the personality of the accused and his characteristics, which is only indirectly related to the
factual description of the Indictment, because of which it was justified 10 conclude that their
examination in the proceedings would not suggest new circumstances or conwibute to the

;. Slarification of issues, _ . ..
Gl gL, .

¢) Decision to change the sequence of the presentation of evidence at the main trial

On 19 May 2008, at the main trial hearing, the documentary evidence of the Prosecution
was presented in the manner as listed in the Indictment. However, the tendering of cerain
documentary evidence was postponed becsuse at the time certain documents were not
certified by the Intemational Criminal Tribunal for the former Yugostavia, and for the
reazon of judiclal economy, the proceedings were continued, and the tendering of the
mentionedeuﬁﬁedevldemindweouﬂﬁlewaspostponedmacubaeqmtplmseoﬂlw
ﬁaI.Alﬂumchuﬂn&uancummumedawuinmbuofmpimof
wideneehelnmtommwdwam.w!ﬁchmwpmminlhﬂndiﬂmmu
about which the defense was informed in time and did not object to it.

After the formal completion of the evidentiary proceedings of the Prosecution on 28 May
m&ﬂwmﬁononundeﬁugnnevidmwhichhckedeeniﬂudonwmﬂmimd.
and upon the order of the President of the Panel, the presentation of the defense evidence
. started in order to avoid postponing the main trial hearing until the certified documentation

r

1k micﬁ-vw obtained. No objection to this was raised by the defense on 19 May or

On 20 August 2008, after the defense had exhausted almost the whole list of evidence it
inwedwpmbyheaﬁnglhouﬁmitwbmiuednmqumtomel’t&idmtoﬂhe....
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Pmlmdwﬂwuqmof&emnﬁﬁonoﬁvidmuﬂmﬁnﬂlymp!mm
presentation 6f-all thi docimentary evidence of the Prosecution, given Wavetiot was.in the
interest of the accused. After the tendering of the remaining ‘Prosecution evidende, which
initially lacked certification, the Panel decided to change the sequence of the presentation of
evidence at the main trial.

The Panel finds the reason for such an action in the fect that already on 19 May 2008 the
Prosecutor announced that, in addition to tendering the evidence which was to be certified
bylheTribunal,hewuldpmmtauminnumberofmwpimofevideme,whidtwae
delivered to the defense in time and which primarily referred to the proving of the existence
of an armed conflict during the period covered by the indictment. Given that the defense
amnounced the presemation of evidence by the examination of an expert witness exactly
wlmmdmtheetiueneeofmemedeonﬂiuduﬂngthuelmtperiodanﬂwithmd
totheeommandorganimionofthcpolieundlheamyandmeirnhﬁomlﬂpdmlngdw
same period, ecting pursuant to Article 261(2) of the CPC BiH, the Panel decided that it was
in the'interest of justice to present first the new evidence proposed by the Prosecution, so
dmthaexpenwlmmforlhedefmwhenpmﬁnghisﬁndinsandoplnion.eouldlake
into consideration all the documentation at the disposal of the Prosecution relating to the
existence of the anned conflict. The defense agreed with this actiofl, Wiiie® proved to be
purposeful, and on 20 August 2008 the mentioned new documentary evidence of the
Prosecution was presented. The defense was also granted additional time to inform the
expert witness about the mentioned documentation in order to have his finding and opinion
mwmp!eteupossible.sohhmﬁuﬁonwasmudtol&pmbum.mm
defense proposed as an appropriate date.
Ho!dingdmanhmactionhenﬁulyinduintuwofjunieemdlhatmedeeisionm
made exclusively in the interest of the eccused, the Panel concluded that the change of the
sequence of the presentation of evidence at the main trial was entirely justified in the
present case.

f) Decision to refuse to admit into evidence the material documentation which was
proposed as evidentiary material of the accused Dragan Stanojevié

documents relating to the investigation conducted by the Prosecutor’s Office of BiH. AfRer
the Panel considered the relevance of the mentioned documentation, at the hearing held on
21Augum2w8.aeﬁnsputmmwmemmehuidemofﬂumm
that the edmission of the mentioned documentation into evidence was rejected, namely:
Information from the Prosecutor's Office of BiH number KT-RZ-119/06, dated 10 April
2006, Ob; mmmmﬁmujmwﬁmmmmmmw
tlnmomeyMilusPerié.dmdlJmeZMDeeisionoﬂheCm&omlCouﬂTuhnnmbcr
mnsmauzxmmwsimofmmlmruhmw
003-0-KV-06-000151, dated 15 June 2006, Decision of the Cantonal Court Tuzla number
0003-0-KPS-06-00021, dated 19 June 2006, Decision of the Cantonal Court Tuzla 0003-0-
KV-06-000166, dated § July 2006, Decision of the Cowt of BiH number X-KRN-06/243,
ISAanmemmmﬁmﬂqustfﬁuofBiHMwm
amwmmgmmmmhrnmswwié.nmbulﬂ-nz 154/06,
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dated 1) November 2007 and 26 March 2007, and Record of the questioning of the suspect

Qr.u_w.-_gnggjevié ,number KT-RZ 154/06, dated I3 April 2007. The foregoing

was assessed as imelevent to the proceedings and for that reason it was not
edmitted into the evidentiary material.

8) Decision to accept that the statement of Muastafa Jahié be read out

During the presentation of evidence by the defense for the fousth accused Stobodan Ostojié,
the attorney Micdrag Stojanovié proposed that the statement of Mustafa Jahié, which this
witness gave to the investigator of this law firm Dejan Bogdanovié on 9 July 2007, be read
out as evidence at the main trial.

The fact that this witness, according to a certain number of the prosecution witnesses, hag
died was given as a reason for the mentioned proposal, and therefore the defense held that
the requirement referred to in Article 273(2) of the CPC BiH, which stipulates exceptions
from the imminent presentation of evidence at the main trinl, was met. The Prosecution in
principle opposed the defense proposal, invoking the formality of eriminal proceedings and
claiming that, according to the CPC provisions, the Prasccutor’s Office is the only body

. guthorized to_eolle,ct_s_lalments and examine persons as witnesses during the investigative

LN PR .[:!.

In this respect, the defense also proposed the examination of the investigator Dejan
Bogdanovié with regard to the taking of the statement from Mustafa Jahi¢ and committed
itself to deliver to the Court a proof of death of the mentioned person, which it would try to
obiain from Austria, given that Mustafa Jahié acquired the citizenship of Austria and
renpunced the BiH citizenship before his death, so that his death is not registered in the
official records of our country.

Afer the parties agreed at the hearing held on 4 September 2008 that the death of the
mentioned person had been confirmed by a fairly large number of the Prosecution witnesses
and afier they agreed that the mentioned fact is indisputable, the Panel decided to accept
that the statement of this witness be read out at the main triel as a piece of evidence for the
fourth accused. In eddition to the foregoing, the Panel also examined the attomey Dejan
Bogdanovié, who took the statement in his capacity as an investigator in the law firm of the
attomey Miodrag Stajanovié, with regard 1o the circumstances under which the statement

R I
t hesodrt GeeudhNY

The Panel also considered the Prosecutor’s objection and it holds that such a collection of
mmmbylhedefenuhinmo!damumhlhem.AMMyshaumeﬁgmmmey
are obliged to coflect facts and evidence in favor of their clients during the proceedings,
including the investigative phase, as long as actions are taken in accordance with Article 10
of the CPC BiH and if the manner of the collection of evidence does not obstruct the
conduct of the official investigation by the Prosecutor’s Office. It is necessary to view the
mentioned situation also through the mandatory applicaticn of the principle referred to in
Atticle 14 of the CPC BiH, which guarantees equality of ams; this principle would be
violated if the defense would be prohibited from taking actions aimed at the preparation of a
high-quality dethnse already during the investigative phase. In this particular case, the
statement was given by the person voluntarily, without coercion, and without making eny
mmﬁmmtodnmmﬂﬁchmabuituﬂhbhfo:mﬂdmﬁon.ﬂﬁhmm

was taken from this person.
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will make the final evaluation of its relevance and probative force when presenting the
cvaluation of all the evidence presented at the main trial.

h) Decision to refuse the motion filed by the Prosecutor’s Office to present evidence in
rebuttal by the examination of the witness Samir Pezerovié

In rebuttal, the Prosecutor proposed the presentation of evidence by the examination of the
witness Samir, Pézerovié with regard to the recognition of years of service in the Army of
BiH, given ihiat the defense, amongst its evidence, presented the document of the Federal
Ministry of Veterans and Disabled Servicemen of the Homeland War, number 07-03-52-
2/08, dated 1} September 2008, pertaining to the recognition of pasticipation in the BiH
Army units for- the ‘persoris in question, including this witness. Hilvig’ Sitfidered- the
mentioned motion, the Panel decided to refuse it as imelevant, givén that a firly’ large
number of witnesses explained the manner in which participation in the units of the Army of
BiH was recognized to persons. In addition to the foregoing, the document of the Federal
Ministwry is an official and formally end legally authentic document of a competent state
body, whose authenticity was not challenged in any way, so the Panel will evaluate its
probative value together with the rest of the evidence presented at the main trial.

During the presentation of the closing argument, the defense also raised an objection
concerning the application of the principle referred to in Article 3(2) of the CC BiH, which
quthmdmimloﬂ‘amandeﬂmhalmﬁomdmllhemcﬁhdonlybylnwandahn
no punishment or other criminal sanction may be imposed on any person for an act which,
prioﬂohelnspupwmd.hnnotbeendeﬁnduuﬁmimloﬂ'emebylaworimmaﬁoml
lnw.and&rwhiﬁapmkhmmthumhmptwﬁbdbylnw.?uﬂmmmmm)
of the CC BiH stipulstes that the taw that was in effect at the time wiien tha eriminal offense
was perpetrated shail apply to the perpetrator of the eriminal offense if the law has not been
amended after the perpetration of the criminel offense. In such cases, the law that is more
lenient to the perpetrator shall be applied. Finally, the principle of legality is also defined
under Articte 7(1) of the ECHR, which supersedes all relevant legisiation of BiH pursuant
to Article 2(2) of the BiH Constitution.

The mentioned criminal offenses were committed in 1992, at the time when the Criminal
Code of SFRY (hereinafier: the CC SFRY) was in effect. The CC SFRY did not stipulate
the criminal offense of War Crimes against Civilians as a separate crimina! offense. The
new CC BiH, however, defines this offense as a separate criminal offense under Asticle 173
of the CC BiH. However, the Trial Panel finds that this criminal offense was stipulated
under the then CC SFRY within individual criminal offenses under Article 142 as well es
under international criminal law.

Anielethot‘lheccBm,whichisinaeeo:dmewithAnlelﬂ(Z)onECHR.‘mm
Articles 3 and.4 of this Code shall not prejudice the trial and punishment of any person for
any st or omission which, 2t ths time when it was committed, was Criminh] docording to

‘Ankh?ﬂ)ofth!CHRmMﬁhmbemmjﬁbhmmmmdmmM
muummum:mmummmmmmmmgmmmm
of law recognized by civilized nations.



- ‘l‘?’d.:!!ﬂ"".- Lo LS . .:‘.;:'__. :-;-‘ e, .

the general principles of international law. This Article provides the possibility to depart
from the principles laid down in Articles 3 and 4 of the CC BiH and to depart from the
application of a more lenient law as stipulated under Article 4(2) of the CC BiH in
proceedings constituting criminal offenses under intemational law. The current proceedings
against the accused fall under the scope of Article 4a, becauss the crimes committed by the
accused constitute flagrant violations of intemnational law,

The cage law of the European Court of Human Rights stresses the application of Article 7(2)
. ingtead of the application of Anticle 7(1) of the ECHR in several cases® where the subject of
" digpute Was-eitactly the retroactive application of the domestic criminal law. In the case
Kolk v. Estonia, the Europesn Court stated that “the interpretation and application of
domestic laws fall under the jurisdiction of the domestic courts...”™ This also applics in
cases when the domestic law invokes a rule of general intemational law or an international

agreement.

Finally, this issue was cansidered by the Constitutional Cowrt of BiH in the appeal by A.
Maktouf.” The Constitutional Court stated that “/n practice, in the legislation of any country
of the former Yugoslavia there was no possibility for imposing the sentence 1o life
Imprisonment or long term Imprisonment, which the International Criminal Tribunal for
Crimes Committed in the Territory of the Former Yugosiavia did often (cases Krsiié, Galié,
eic,). At the same time, the concept of the CC SFRY was such that it did not prescribe long
term imprisonment or life imprisonment, but it prescribed the death penalty for the most
severe criminal offenses and for less severe offenses a maximum sentence of up to 15 years
imprisonment, Hence, Ui Is clear that one sanctlon cannot be separated from the overall
goal which was intended to be achieved by the penal policy at the time of applicability of
that low "5 “With regord to that, the Constirutional Court. holds that It Is not possible to
simply “remove® one sanction and apply other, more lenient sanctions and thereby

proctically leave the most severe criminal offenses inodeguately punished

Analyzing the applicable provisions of the Criminal Code of BiH, the European Canvention
on Human Rights and recent decisions of the BiH Constitutiona! Court, the Trial Pane!
holds that the application of the CC BiH is justified in this case, which is in accordance with
norms that establish standards for the respect of human rights,

a of
6. 8) Evaluation of evidenee

After the Court conscientiously and substantively evaluated every piece of evidence
individually and in relation to the other evidence presented at the main trial, and having
previously: analyzed the sllegations from the Prosecution and the Defense, the Court
establishedth'state of facts as stated in the operative pait for the following reasons.

:nuuhnofmncunlnuumwm. Croatia, 5189199
Kolk v. Estonio No. 23052/04 citing Papon v. France No. $4210/00, ECHR 2001-X11 and Towvier v. France,
;lo. 29420193, Decision of the Commission dated 13 January 1997
o Destsion of the Constitutlonat Court of Basnia tnd Herzogovina, No. AP-1785/08, dsted 30 March 2007
14. paragraph 68
? 14, paragmph 69




Asticle 3(1) of the CPC BiH provides that the sccused shall be considered innocent of a
crime until proven guilty.'® The Prosecutor therefore bears the burden of establishing the
guilt of the accused, sind, in accordance with Article 3(2) of the CPC BiH, the i

must do s0 beyond a reasonable doubt.'! PR s R

The fact that the defense did not challenge certain factual allegations contained in the
Indictment does not mean that the Court has accepted these facts as proven, The burden of
proof remains with the Prosecutor for each charge throughout the trial. Accordingly, in
determining whether the Prosecutor proved the case beyond any reasonable doubt, the Trial
Panel has carefully considered whether there is any reasonable interpretation of the
evidence admitted other than the one accepted by the Panel when ruling that the elements of
the criminal offense charged against the eccused were satisfied as well as every form of
responsibility of which they have been found guilty. Any ambiguity or doubt has been
resolved in favor of the accused in accordance with the principle in dubio pro reo.

Pursuant to-Article 15 of the CPC BiH, the Trinl Pane] has the right to freely evaluate the
evidence.'? Accordingly, the Trial Panel has carefully considered the charges against the
accused, including all the evidence which was tendered. When evalusting the evidence
presented duririg the main trisl, the Trial Panel paid dus sttention, among other things, to
the individual circumsiances of the witnesses, including thei¢ possibie participation in the
events and the risk of self-incrimination, and their relationship with the accused. The Trial
Panel has also considered the internal consistency of each witness’ testimony during the
direct or cross-examination and compared it to the statements they gave during the

There were times when the oral testimony of witnesses differed from the statement they
mmmmmmmmemmmmmm-mm
events alleged in the Indictment and, in all likelihood, the passage of time has affected the
myandnﬂabiliuof&amoﬁuof\ﬁm.mmmmasammw
that, due to the nature of criminal Mmaﬁmwuukeddif&mmm
trial than he was asked in prior intesviews and/or that he may remember additional details
whenapuiﬁedlyuhdemﬂuiaLNmMen.ﬂmemmulldfme
muﬁmwhandﬂumi:ﬁngﬂwwiﬂntohgimtomymehwim

IthiMMahgem&ofﬁmmwmmmegm
victims of events that occurred in the Misdemeanor Court and DP Novi isvor, Their
testimonies were based on temrible incidents they had seen and experienced themselves. The

 Anticls 3(1) of the CPC BiM states that a persan shall be considered innocent of a crime until guilt has been
Wwaamlmw.mwumbmmmmmmmwm
wmunmmmmmmm@mmhmlm
Anticle 14(2)

"Anhh:ﬂ)ofﬁeﬂCBleM'anhhmmmeumome
dmmhbofadmhﬂo&mcmwﬂdqnummlmdmhmofuﬁmﬂ
wmmmmummm-mwmmmummummu

B asticle 3(2) of the CPC BIH
1 Article 1§ of the CPC BiM states that °...the existence or non-extstence of ficts shall not be related ar limited
to special formal evidentiary sules”.
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Panel also recognizes that recollection and articulation of such traumalic events may
invoke strong emotional reactions and may impair the ability of such witnesses 1o express
themselves clearly and present a full eccount of their experiences in a judicial context,
particularly because a certain number of the witnesses, after this prison, were transferred to
the Batkoviéi camp, where they were maltreated again.

Consideration of the oral tesiimony before the Panel, certain inconsistencies and
inaccuracies between the prior siatements and oral testimony of a witness, or between
different witnesses, are a relevant factor in judging weight and they do not necessarily
discredit the entire witness’ testimony, If o witness recounted in detail the essence of the
events at issue, the peripheral deviations did not necessarily call into question the veracity
of such evidence, '

During the presentation of the Prosecution evidence, a large number of witnesses were
examined who, in thelr testimony at the main trial, insignificantly departed from their prior

... statements given to the investigative bodies. This was the case with the wilnesses Mirsad

Oinerovié, Fadil Smajlovié, Fahrudin Memié and Alija Buljubalié.- The Court accepted as
truthful the testimony of these witnesses.

Farthermore, the witnesses who in their testimony at the main trial made certain devitions
from the statements they gave during the investigative phase were also examined during the
proceedings. This was the case with the testimony of Ramis Smajlovié and Admir
HedZiavdi¢, Thus the defense challenged the credibility of these witnesses, claiming that
they gave a fairly large number of statements during the investigative phase, which in no
respect correspond to their testimony at the main trial. The witness Ramis Smajlovié, in his
statement number Ki. 2273/0S, dated 16 January 2006, did not mention the accused as
persons who beat him on the relevant day. When explaining this deviation in the statements,
the witness stated that he maintained his statement given at the main trial and that, at the
time of the questioning, he could not clearly remember all the participants in the relevant
event. Also, in his statement number Kt. 586/96, dated 24 January 2006, the witness Admir
HadZiavdi$ stated that he did bring a fork spanner to the room in which the prisoners stayed
from the parking lot in front of the prison building, intending to use it to run away, which he

* deniéd’ ivali subsequent statemens. However, during the cross-examination, the witness

confirmed those allegations, edding that at that time all unlawfully detained civilians
thought sbout nmning away, -although they were aware how abstract that idea was. This
uﬁmahomudeeumin&wiaﬁonswiﬂuupultolheguudawh_operﬁ:medllnbming,
but, like the witness Smajlovi¢, afier giving his statement during the investigation, he gave
it more thought trying to remember as many details about the event as possible, and
maintained his allegations mede at the main trial. When assessing the testimonies of thess
Mmmehmlmkintoawoumalllhedismpanciuandowommiwdbylhe
defense for the accused. Even after a rather detailed cross-examination by the defense teams
of all accused, and after the questions asked by the Panel members, the witnesses remained
consistent in their averments, The Panel finds that the testimonies of the witnesses given at
mmmmmmmmialehmmmmmmmwﬂnmm
parlieipawdinthuommissionofﬂleoﬂ'msemdwithlewtooﬂmcimmstanmso
Ihuilaweptedthelwimonluasmuhmlandgavelhemcndem.ﬂndefetmpoinuom
that the participation of the accused Sreten Lazarevi¢ and Slobodan Ostojié is disputable;
however, when !pg_abomtlu crimina! responsibility of the accused, the Panel did not -
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base its conclusion on the testimonies of only these two witnesses, but it alzo assessed the
testimonies of the witnesses who stayed in the room with the injured parties an the relevant
day. Since their testimonies given at the main trial are consistent and comrespond to the
statements of the rest of the witnesses who testified about the circumstances under Counts
/4 and IV/1, the Panel assessed them as relevant when deciding about the criminal
responsibility of the accused Sreten Lazarcvié and Slobodan Ostojié.

The situation is similar also with respect to the witness Nurija Nuhanovié, who, in his
statement given in the Cantonal Prosecutor’s Office Tuzla on 24 May 2007, did not
incriminate Sreten Lazarevié as the person who beat him on the relevant day. Howeves, this
witness explained during his fusther testimony that it was only then that he became aware of
the identity of the accused persons, and he could not remember all the details relating to the
event he was quegtioned about. This witness also claimed that no one asked him about tha
circumstance then, while he clearly identified the eccused Sreten LazareviE in tié couttroom
during the main wial, claiming that he was in the room during the critical event and that he
beat him. Just like during the investigation, the witness claimed that at that time he had to
stand facing the wall, however, he could clearly see that the accused Mile Markovié was
standing on his right side, while Sreten Lazarevi¢ was standing on his left side. The mamner
in which the beating of this witness was carried out is not inconsistent with the allegations
made during the investigation, so the Panel gave credibility to this witness with respect to
the charges brought against the accused under Counts I/3 and IIl/1 of the Indictment,
However, during the investigation, this witness did not mention the participation of the
accused Slobodan Ostojié, whom he also mentioned in his testimony at the main trial, but
still remained uncertain as to his active participation in the beating of one of the injured
parties, 50 the Court could not base the responsibility of the accused Slobodan Ostojié on
the assumptions of this witness,

The witness Jusuf Omerovié also made some minor deviations from the statements given
during the inyvestigation, in which he could not precisely semember the names of all the
guards in the Misdémeanor Court'and Nov/ isvor. However, during: $ic wpain trial this
witness clearly described the guard Veliki Dragan, who worked in Glinica before the
conflict and whom he equates with the accused Dragan Stanojevié, whom he identified in
the courtroom. He clcarly remembers the accused Sreten Lazarevié as the person whom he
found in the Court the first day when he arrived there and he also identified him in the
courtroom, while he knew the accused Mile Markovié from before. This witness explained
at the main trial that he leamed the names of all the guards during his stay in the prisons. As
for the fourth accused, he can state that during the relevant time this man was blond, thin,
and he was a kind of a-clerk in the prison, but he is not sure whether his name was
Slobodan. Hence, this witness clearly and precisely pointed to the accused as the guards in
the buildings of the Misdemeanor Court and DP Nov/ isvor, so that there is no doubt about
his ability to identify the guards during their perticipation in the commission of particutar
criminal offenses of which they have been found guilty.

With respect to determining the existence of the command responsibility of the accused
Sreten Lazarevié, in addition to the testimonies of the witnesses who were examined, the
Panel also relied ori the statements given by the defense witness Sredo.Viukpvié during the
investigation. At the main trial, this witness denied his previous assertions,-and categorically
claimed that he had never appointed Sreten Lazarevié as his deputy. However, in his prior



statements given in the Prosecutor’s Office he explicitly explained his position as de facto
prison warden, while he considered the accused Sreten Lazarevié as his deputy. In the
*" statements dated 6 December 2005 and 13 February 2006, he stated that he had chosen
Sreten as his deputy because he was the oldest among the guards arid somehow seemed to
be a person of confidence. Even at the main trial, where the witness denied that he held the
position of the prison warden, he still said that at some point he might have authorized
Sreten to coordinate the work in the prison in his absence, but he still categorically stated
that there is not e single written document about that. The Panel compared the statements
given during the investigation with his testimony at the main trial, and it found tha they are
consistent to a large extent, with only one discrepancy pertaining to the status of the accused
Lazarevié, 50 it holds that it is an attempt to avoid incriminating the accused under
command responsibility. Also, this witness did not even attempt to explain why he departed
at the main trial from his statement given during the investigation. However, the Panel did
not base its conclusion about that only on the testimony of this witness, but it linked it with
the testimonies of all the witnesses who were examined, which is reasoned in the part of the
Verdict establishing the command responsibility of the accused Sreten Lazarevié.
In that respect, the Court has also admined the indirect evidence, hence, evidence which
does not follow from the testimony based on the witness’s own knowiedge. In evaluating
- the, prohative. value. of this evidence, the Court has carefully considered indicia of its
reliability and; for this purpose, has evaluated whether it. was corroborated by other
monul:mdmmywideme,mdbmdonlhnitmmeonlymmble
usion. .

In the course of the oral testimony of some of the witnesses, it became apparent that their
statements were materially different on certain points from the testimony of other witnesses,
To wit, during the proceedings the defenss examined several witnesses for the defense who
testified that there was enough food on the prison premises, that the conditions were
relatively good and that no ane was beaten.

Also, a large number of the defense witnesses pointed to the fair behavior of the guards
towards the prisoners and to their positive characteristics. The Trial Panel did evaluate these
testimonies as relevant, but it drew a conclusion that the status of the prisoners in the prison
was obvicusly not equal. It was indisputably established during the proceedings that there
was a certain number of persons who enjoyed a certain “privileged status”™. These persons
l,gqeilm;‘gpﬂqul aid, could contact their family members, receive parcels and go to perform
work, ‘escorted by the guards, Thus, the third accused Mile forwarded-a parcel (o the witness
Alije Buljuba¥ié which his wife had sent to him, while Witness A claims that the prisoner
Mustafa Jahi¢ also often received some parcels. However, the witness Halilovié states that
the same guards would sometimes threaten people who brought parcels to the prisoners, as
ilhappuwdwaeeminmda,muiedonamphofmbﬁmudcimmuto
lhepﬂsomhﬂshewmedbyﬂwgw&mwdomwn.

While almost all defense witnesses point to the satisfectory conditions of their stay in the
buildings of the Misdemeanor Court and DP Nov/ &svor, the witness Nurija Nuhanovié
poiyuommnlu:eamoumoffoodwasvwminiml, while on a couple of occasions they
delivered spoiled food, so the witness lost 28 kilograms while ke was imprisoned. They
sleptonamwﬂoor.mﬁnglhaﬂhosewlwwmttopufomlnborcouldhﬁngumkm
andmu.Asfarnheknows,duydldnotwuivemedicala!d.Mlheyhadmoppommy
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to see the Red Cross vehicles passing by on the road, however, they never came to the
miusofﬂmmr.muofmemmmﬂnumﬂoorwhemdwnﬁnmmd
mawimlymsheofmoﬁmwhileﬂuhnimmonﬂwlomlwel,mdhe
mﬂlydﬁnﬂhunhﬁhrmmﬂh.buamﬁehﬁumlmﬁwnwm
room was lacking the basic sanitary facilities. : '

The Panel has considered all the testimonies and, evaluating contredictions that occurred, it
has concluded that the prison in the Misdemeanor Coust and the building of Novi irvor did
not have satisfactory capacities to accommodate the large number of persons who were

there. - - - Neowi L . .

. L AT T . T AR | 'iﬁ'!’ﬁﬂ;ﬁ"’ﬂt*-‘.’*: .,r“z,‘
Ifnlldtepmtd&mareviewedhlldremimy.mcangﬂanimpmsionofgemnlly
inhumane conditions that prevailed there. In addition to inadequate hygienic conditions, the
prisoners were often abused and maitreated by members of paramilitary formations, whose
enuyimnﬂnpﬂmmnﬂmﬂinmway.ﬂnadmlnhmﬁonofmeﬂeﬂddmm
pﬁmmwlhniwd.whichlhede&muplainedwhhﬂ\elntofmedid supplies in
Zvomik at that time. The shortage of water in the prison was also explained by bad
infrastructure in Zvomik.

Aulmdymtetlhcwimplmedmﬂmdwmoumoﬁoodmimumeimm
they pointed to the fact that many of them lost a lot of weight, while according to Witness
&mmmﬁddumimﬁﬁmmm.m&&mcmmmm“
well.elaimlngﬂmllwpﬁsommeiveddnmmmtoffoodasﬂwmymdlhe
police of RS, wﬁchhimmgimﬂmdlmmmnﬁmdmatmeymivd
meals twice a day, while the defense witness Viado Delié explicitly stated that the army and
the police had three meals a day. It is also & fact that usually the same quantity of food
amived and no account was taken of whether it was proportionate to the uthi needs of the
gctual numbers of the prisoners, '

The Trial Panel notes that in the present case, the documentary evidence has been
voluminous and is of particular importance. In the course of the trial, several documents
were tendered into evidence, which were contested by the defense. The Trial Panel has
mhﬂmhﬂmdmnmgemwwmaefcmwimaMwmmgmm
reliability and probative value, .

mmmtmm»meofdndmmmaumlhb!emmmthem
probative foree. In particular, the defense contested the admissibility of medical records for
FahmdinMemiémuedbymem.whiehdomtbmlhedmonheeoflhe
mediuldoemr.cldmlnsmmosemmdmidofane!emmmtﬁndhr
mbliahing&ehmhnﬁehy.ﬂom.dn&ct“admummtismwiyﬁorummd
does not necessarily render that document ron-authentic.' The Trial Pancl considers that
suchdomemdonotaprloﬂlmmdlbillu.lnmdettomllnautlmﬁcityand
refevance of documests, the Trial Panel considered them in light of: other documentary
evldmmlmﬂmnhs.lnaddiﬁon.evmlnmmmhemhenﬁchy'ohmmh '

“ Praseentor v. Radisiav Ljublnae, Cass No. X-KR-08/154, Verdict dated 8 March 2007, upheld by ths

Pane! of the Court of BIH, Second Instance Verdict dated 4 October 2007. Ses also Prasecutor v.
Gafto Jenkovié, Case No, X-KR-08/161, Verdict dated 16 February 2007, upheld by the Appellate Panel of
the Court of BI}, Second Instance Verdict dated 23 October 2007.
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not disputable, the Panel is not obliged to accept the facts contained therein as proven. Also
the defense expert witness Vidak Simi¢, in his finding and opinion, mentions the injuries in
dwfonnofhuisuond:ebodymdmonlhefonhud.whiehtheilﬁuredpauyminad
as a consequence of the commission of the criminal offenses charged against the eccused
Stanojevié. This expert witness also interpreted the medical documentation which was
delivered by the injured party and contested by the defense, and it is evident that the injuries

wy i Stated therein argely comrespond to the injuries which the injured party described and
P

* éiaiimed Bt 'Hidd sustained during his stay in the ‘prison.’It is' exclusively the Court that

decides what the consequence of the foregoing is with respect to the charges brought against
the accused, and that decision will be reasoned in the part of the Verdict establishing the
criminal responsibility of the accused Stanojevié. -

What was also disputable is the medica! documentation of the injured party Nurija
Nuhanovié, establishing degenerative changes on the spine of the injured party, which,
according to the defense expert witness, cannot be linked with the events from 1992.
Homr,inthepmemcnn.thel’anelItemllheinjmadpmyatmemaintrialand
evaluated the consequences of the commission of the criminal offense in relation to the
period immediately after the relevant event. Based on the testimony of the injured panty, the
Panel concluded that on the relevant day he lost consciousness ag a result of the beating, and
bleeding occurred in certain areas of the body as a result of the beating he suffered, which
was {aken into consideration when establishing the responsibility of the accused under
Counts I/3 and 11I/1 of the Indictment.

With regard to-this circumstance, the defense presented evidence by examining the expert

- witiieds>s*yjsecialist in forensic medicine Vidak Simié, who présented his finding and

opinion at the main trial based on the delivered medical documentation and the statements
of the injured parties, and explained it orally at the main trial on 26 August 2008. Based on
this expert evaluation, the defense claimed that the acts of the accused do not satisfy the
elements of the criminal offense of torture referred to in Article 173(1)(¢) of the CC BiH,
given that, according to the expert witness, none of the injured parties suffered severe
mental or physical pain or suffering. The expert witness noted in his finding that, during
their detention, the prisoners sustained injuries which, according to the forensic medicine
rules, can be qualified as minor bedily injuries and they caused a lesser degree of pain
aeemdingwlhe\lismlmlo_gwaleforpain.mchisaeommonpmme!erinmecoun
practice, where the intensity of pain is measured on a scale from 1 to 10. With respect to all
injured parties, it was established that the redustion of day-to-day activities did not cecur as
a result of the sustained injuries and that the beating did not Icave any trace in the form of
impaired physical appearance of the injured parties. However, this expert witness also
confirmed that the injuries inflicted on many of them reached the threshold of pain § at the
eats. immediately after they were injured, while the prisoner = Witness A, dus to the

"o+ . injuryh sinained carfier, namely the femur fracture, suffered pain reaching the threshold

8-9 of the mentioned scale, and this condition got worse during his stay in rooms with
inadequate conditions and without adequate medical aid, However, the Panel, while
assessing the gravity of the criminal actions the neeusedhave been found guilty of, besides

frequency of beatings, the inhumane conditions in which the detainees were held, without
adequate tendm.g o t!teir injuries, and the constant fear and traumatic situstions they
suﬂhedonadulyhm.expeeﬁngmamlntheptmtuse,llwl'mlhasfomdthat,.
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the acts of the accused satisfy the elements of the criminal offense of inhuman treatment
referred to in Anticle 173(1)(c) of the CC BiH, rather than torture referred to in
subjaragraph ¢) of the same erticle, as stated in the Indictment.

Mmmmwimmamdmpmmdcﬁdmebyﬂmmmimﬁmofﬂu
expert witness Mile Matijevié, doctor of law, with regard to the orgaiit2iticiriad role of the
RS Ministry of the Intesior during 1992, its relationship with the RS Anmy, and rights and
of guards. During the oral presentation of his finding and opinion at the main
trial held on 4 September 2008, this expert witness pointed out that in 1992 the Zvomik
Public Security Station had three organizational units, while the structure of employees was
reinforced by engaging members of the reserve forces. Formally and legally, the position of
reserve police officers was the same es the pasition of regular police officers. The expen
witness also pointed to the problematic security situation during 1992, caused by the
presence of a large number of paramilitary fonmations in the area of Zvomnik. By this expert
evaluation, the defense tricd to prove that the guards in the buildings of the Misdemeanor
Count and DP Novi izvor were members of the reserve police forces and that they did rot
havemndequmdegmofmhhumomcuwcrpmwu&oﬁudenwofme
pmpliﬁtquinwﬂnpﬁmmandmﬂmmofﬂwpim.nisumﬁmmmm
supposed to confirm that the eccused Sreten Lazarevié was not superior to the other guards,
because he did not have appropriate education, and that there is not a single piece of
documentary evidence which would corroborate these assertions. The Panel has evaluated
the finding and opinicn of this expent witness and it finds that it portrays, £0,a largs.extent,
the objective situation in the structures of the RS Ministry of the Interior at the time relevant
to the Indictment, as well as the general security situation at the time of the commission of
the criminal offenses of which the accused have been found guilty. However, exactly this
witness claims that the accused, as reserve police officers and guards, were aware of their
obligations, which primarily included providing security for the prisoners, prevention of
ﬂighyandmepmlonofnhellionmdﬁwidm.ﬂmthemdkmwmm
were obliged to prevent the entry of paramilitary formations which abused the prisoners.
Exactly this expert witness stated a1 the main trial that ke considered it logical and justified
that the guards, in case of incidents, ask for assistance from the duty officers in the Zvomik
Public Security Station, which was located next to the prison. He specifically said: “a guard
could ask the commander or the chief for assistance if an attack was expected or {f someons
threatened him", and, eccording to him, the Public Security Station had between 20 and 30
polieemembmattlmﬁme.!-lmlhedefusepmwimalsodoesnmucludem
possibility of offering resistance to unauthorized entry of pasamilitary formations by the
w:ds,which\villheexplainedinmmdﬂailinllummoﬂlw\mdict.

In conclusion, the Trial Panel invokes Article 6(3) of the CPC BIH' and"Adticle 6 of the
European Conventicn on Human Rights'®, which stipulate that no accused person is bound

8 Articte 6(3) of the CPC BIH sates that “the sccused shall ot be bound to present his defenss or to answer

ﬁul!mupowlwhhn'.
muhmmummmsormwwbnmummm

Court of Human Riglts considers that the right to remain silent and the right a0t to incriminate
Mmmﬂummwmmwummmcrmmhmmmm
Articls 6(1) of the Conventlon. Thess rights are closely related to the principle established under Anticle 6(2)
m«mwm.mummummmMmmwwwmmmm.
See Saunders v, the Unitad Kingdom (Application 1918791), Judgment duted 17 Degember 1996 (1997); R. v.
Director of Seriows Fraud Qffice, ex parte Smith, 3 WLR 66 (1992).
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to testify against himself. hﬂnmmushoflhemuudexmiudhfsﬁgblw
m?ommmdmmmmmmmmmmmm
testify.

b) General elements of the criminal offense of War Crimes against Civilians referred
to In Article 173 of the CC BiH

The Indictment charges the accused with the criminal offenss of War Crimes against
Civilians referred to in Article 173(1)(c) of the Criminal Code of BiH, part of which reads
follows:

1. Whoever in violation of rules of international law in time of war, armed conflict or
., .~ -Opsupation, orders or perpetrates any of the following ects:

¢. killings, intentional infliction of severe physical or mental pain or suffering
upon a person (torture), inhuman treatment....

Mupmﬁshdbyimpﬂmkramnmleumﬁn.ymoﬂmm
imprisonment.

The accused are charged with individual criminal responsibility under Article 180(1) of the
CC BiH in conjunction with Articles 29, 30 and 31. In addition, the accused Sreten
Lazarevié is charged with criminal responsibility under Article 180(2). Before it determines
the individual responsibility of the accused and superior responsibility for the mentioned
criminal offenses, the Trial Panel will first establish the existence of the general elements
required for the existence of the criminal offense of War Crimes against Civilians referred
to in Article 173(1){(¢c) of the CC BiH. .

Hence, in order to prove the charges of War Crimes against Civilians, the Proseculor is
obliged to first establish the chapean, or general, elemenis of such a criminat offense,
namely:

1) The violation must constitute an infringement of a rule of international humanitarian
law (added as an element to Article 173 of the CC BiH);

2) The violation must take place during an armed conflict, whether imemal or
international; .

3) The crime must be committed against persons taking no active part in the hostilities
(an element added to Common Article 3 of the Gensva Convention);

4) There must be a nexus between the acts of the accused and the armed conflict.

The charge of inhuman treatment as a violation of the laws and customs of war in the
present case.is based on Article 173 of the CC BiH in conjunction with Common Article 3
of the .Géfitve: Convéntions, which sets forth a' minimum’ core of mandatory rules and
refiects the fundamental humanitarian principles upon which the Geneva Conventions are
based in their entirety, It is also widely accepted that Common Asticle 3 is a part ol'1
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international customery law,'? and that all the acts enumerated in the Convention constitute
serious violations of international humanitarian law.'® As such, they entail individual
criminal responsibility.'® Accordingly, the Trial Panel concludes that the commission of the
mentioned criminal acts constitutes violations of intemnational law, whereby a general
requirement referred to in"Article 173 of the CC BiH has been satisfied.

o Exist ¢ 4 conflics

Article 173 of the CC BiH stipulates that the criminal offense must be linked to a violation
of rules of intemational law in time of armed conflict. Given that the Panel has established
that the acts of the accused satisfy the elements of violating the rules of international law,
namely Article 3 of the Geneva Convention, in that respect the Panel notes that many courts
Inveboncludédthathismichisgpliuh!emtonlytoimmlmﬂimbmdsoto
conflicts of an intemational charecter. '

However, the Couit has not dealt with the esteblishment of the cliakistés of the armed
conflict, for which in the present case it has been established that it took place in BiH at the
time relevant to the Indictment, since Article 173 of the CC BiH does not require that the
character of the armed conflict be established.

An armed conflict exists whenever there is a resort to armed force between States or
protracted armed violence between governmental authorities and organized armed groups or
between such groups within a State. In terms of Common Article 3 of the Geneva
Canventions, the nature of this armed conflict is irrelevant. Namely, it is imelevant whether
a serious violation occurred in the context of intemational or internal armed conflict, if the
following conditions are met: the violation must constitute an infringement of & rule of
international humanitarian law; the rule must be cugtomary in nature or, if it belongs to
uutylaw.qlwnquindeondiﬂoummtbemﬂ;theviolaﬁonmustbeuﬁms.llmistosay.
it inust constitute a breach of a rule protecting important values, and the breach must
involve grave consequences for the victim, and the violation of the rule must entail the
individual mgop;ibi&ityoﬂhombmdhgﬂnuﬂc.
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There is no necessary correlation between the area where the actual fighting is taking place
and the geographical reach of the laws of war. The laws of war apply in the whole territory
ofthewaningﬂnhsor.inlhecmofﬁumnlmedeonﬂ!m,mewholetuﬂmmderlhe
control of a party to the conflict, whether or not actual combat takes place there, and
continue to apply until a general conclusion of peace or, in the case of intemal armed

" Padis Jurisdicion Decision, paragraph 89; Celeblé! Appeal Judgment, paragraph 143.
® prosscutor v. Tihomlr Blathié, Case No. IT-95-14-T, Judgment dated 3 March 2000 (Blazkié Tris)
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provisions of the Criminal Code of SFRY, which were adopted by Bosnia and Herzegovina in April 1992
(Criminai Code of SFRY, 1990 ed., Anticls 142-143), established the jurisdiction of the Bosnlan courts over
mmmnmmorw.mummmwmmmmm
w_mwmmﬁmmmmmmmmmuwmy
responsible under thé nations) taw for the crimes alleged in the lndictment.

® prosecvinr v, Delalié ot al, case rumber IT-96-21-A, Judgment dated 20 February 2001, pamgraphs 140-
152, in panticulsr paragraph 147, Seo also Prosecurar v. Hatthasanovit et al, IT-01-47-AR 72, Dechslon on
lntuloumg Appeal -Challenging Jurisdiction in Relation to Ounm_g_ﬂ m&u[y,_ggwgflym




conflicts, untii a peaceful settlement is achieved. A violation of the laws or customs of war
may therefore occur at a time when and in a place where no fighting is actually taking place.

What ultimately distinguishes a war crime from a purely domestic offence is that a war
crime is shiped by or dependent upon the environment — the armed conflict — in which it is
committed. It need not have been planned or supported by some form of policy. The armed
conflict need not have been causal to the commission of the crime, but the existence of an
ammed conflict must, at & minimum, have played a substantial part in the perpetrator's
ability to commit it, his decision to commit it, the manner in which it was committed or the
purpose for which it was committed. Henee, if it can be established, as in the present case,
that the perpetrators acted in furtherance of or under the guise of the armed conflict, it
would be sufficient to conclude that the acts were closely related to the armed conflict.

The Trial Panel has heard extensive witness testimonies and inspected the presented
material documentation, such as the Decision of the Presidency of the Republic of Bosnia
and Herzegovina (R BiH) declaring the imminent threat of war, dated 9 April 1992, and the
Decision declaring the state of war, dated 20 June 1992, the Order declaring general public
mobilization in the territory of the Republic of Bosnia and Herzegovina, Official Gazette of
R BiH, number 7/92, dated 20 June 1992, as well as the documents, reports and wilness

- P —}
)

Based on the evidence presented, the Panel concludes that at least from April 1992 to March
1993, there was an armed conflict between the forces of the Army of Bosnia and
Herzegovina and the Army of RS in the area of the Municipality of Zvomik. In early April
1992, the Bosnian Serbs started erecting road barricades around Zvomik, effectively
isolating it, and there were rumors among the Muslim population that an attack on Zvomik
was being prepared. In early April of that year, as the geneéral political and security situation
worsened, the BiH Presidency declared a “state of imminent war danger”. These facts were
esiablished through the testimonies of Ahmet Omerovié, Ramis Smajlovié, Samir
Pezerovi€, Nusija Nuhanovié, Admir HadEinvdié, protected witness A, the defense
witnesses Nedo Lukié, Spomenka Stojkié, Sredo Vukovié, Viado Delié, Ismet Ibrahimovié,
Asim Banjanovié, the established fects number 1-8, as well as abundant documentary
evidence tendered by the Prosecutor.

Various paramilitary units also played an impertant role in the armed conflict in the Zvomnik
municipality, as well as in the entire Bosnia and Herzegovina. The Trial Panel has been
- given'endi'sh information about these groups, based on which a conclusion has been drawn
that their presence was evident in and around Zvomik. Among the most notorious units in
the Zvomik munitipality were members of the Gogié unit from Loznica, the Sefel/ people
from Ni3, and members of Zute ose. These units were mainly "composed of criminals,
persons without charecter and morals, people who had no positive characteristics”, as they
were described by the defense witnesses Nedo Lukié, Sredo Vukovié and Viado Delié. The
Panel will explain the participation of members of paramilitary formations in the arrest and
abuse of the prisoners on the premises of the Misdemeanor Court and the building of Novi
lzvor in the part of the Verdict dealing with the crimina) responsibility of the aceused.
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Henge, it wes indisputably established during the proceedings that the intemal armed
conflict existed in the area of the Zvornik Municipality, but also in the wider area, whereby
ancther general element of the existence of the eriminal offense at issue is satisfied.

Common Article 3 of the Geneva Conventions requires the Prosecution to prove that a
victim of the committed crimes was a person taking no active part in the hostilities at the
time when the crith¢ was committed.? g e

The specific situation of the victims at the moment when the crime was committed must be
taken into account in determining their protection under Common Asticle 3 of the Geneva
Conventions. Accordingly, it is necessary 1o establish in each particular case whether a
magaimtmmﬂnoﬂhnsewdinmduﬁoydmteﬂionmduﬁﬁsm
Because of the Article's wide-ranging application during hostilities, the group of protected
individuals within the terms of Common Asticle 3 includes, among others, all of those
individuals who, at the time, togk no ective part in hostilities and who found themselves
engulfed in the violence of war

During the trial, based on the testimonies of the examined witnesses, the Trial Panel has
indisputably established that all the persons who were deprived of liberty and imprisoned on
the premises of the Misdemeanor Court and the building of DP Novi izvor, at the moment of
their arvest and imprisonment, enjoyed protection in accordance with Common Article 3 of
the Conventions. The reason for this is that these persons were arrested while they were
performing their daily Work, or while they were in flight together. witii ‘stiier inhabitants.
None of the amested persons was uniformed or armed, or in any way actively participated in
the hostilities between the parties to the conflict.

During the proceedings, the defense challenged the status of civilians, stating that some of
the injured parties were members of the Army of BiH at the time of unlawful detention. In
onder to corroborate the foregoing, within its evidence, the defense presented the document
of the Federal Ministry of Veterans and Disabled Servicemen of the Defense War of
Liberation, number 07-03-52-2/08, dated 11 September 2008, delivering the documentation
pertaining to the recognition of participation in the BiH Ammy units for Ramis Smajlovié,
Fahrudin Memié, Allja Buljubasi¢, Fadil Smajlovié and Samir Pezerovié. The participation
was recognized to the mentioned persons mainly from 8 April 1992, which is taken as the
beginning of armed conflicts in the territory of Bosnia and Herzegovina. The defense
witness D2email Isié explained in his testimony the method of calculating the individual’s
participation in the units of the Army of BiH. This witness claimed that the’ Muslim
populstion was not militarily engaged during the relevant period. There was a kind'of 8
civilian sector of the territorial-defense, which functioned at the level,of, village guards.
mspeophdidmtlnwlmvywupomﬂuy_msedhumingﬁﬂuormde
impmvhddevimwpmdmulmﬁompunﬁddanw.MWimm

N Catebitt J 20
= hmmfmmm% “Tuto® and Vinko Martinovis, aka “Steld’, Case No. IT-98-34-T,
Judgment dated 31 MMWEMWWJMWQESQMM

Judgment, paragraph 177, citing Tad Judgment, paragraph 613



confirmed that there was a Crisis Staff in the local community Glumine, whose president

was Ramis Smajlovié from 1991 until the end of May 1992; however, his activity mainly

included coordination and establishment of positive relations with the Serb neighbors. In

. relation to the foregoing, this witness further explained the status of Ramis Smajlovié,

.a:.-ggy;w!\igb,:l‘;h‘g&gfgm.ﬁhallensd during the proceedings, claiming that he elso knows that

Smajlovié joined the units of the Army of BiH when he went to Tuzla after the exchange;
however, the years of military service were retroactively applied to all persons.

Concerning these assertions, the Court also accepted the defense: motion to edmit into
cvidence the facts from the ICTY Judgment Prosecutor v. Had%ihasanovié and Kubura and
from the Judgment Prosecutor v. Kondié and Cerkez, from which it indisputably foltows that
the armed forces of the Army of BiH were established on 23 June 1992 by the Decision of
the Presidency of RBil, and after that date the Territorial Defense of RBiH which existed
until that time was renamed the Army of BiH.

@ During the proceedings, the status of the witness Fehrudin Memi¢ at the moment of
deprivation of liberty was particularly disputable, since he was the only person who used a
weapan on that occasion, in the way that he fired a bullet at random at the moment when
two anned and uniformed persons came in front of his houge.

R ﬂ;ghmeoﬁidmm allegations from the defense when determining the status of the

" persofis wiib were detained and kept in the building of the Misdemeanor Court and DP Nov

{zvor, and it finds that they enjoyed protection in accordance with Article 3 of the Geneva

Conventions. Here one should bear in mind that a person’s formal belonging to a certain

armed formation does not exclude hissher right to protection at the time when that person

does not actually take active part in the hostilities. At the moment of their arrest, none of the

detained persons was uniformed, armed or was in the area of combat activities, save for the

inhMmofFahdenMamie.whopoWapimlandapumitforit.Towil.onlh:

relevant day, wearing civilian clothes, he came home, intending to take food for his family

and inhabitants with whom he stayed in a forest, where they fled dus to a general worsening

of the security situation. When armed and uniformed members of the paramilitery unit Bijel/

' orlovi came in front of his house, the witness Memié did fire a bullet at random in the

direction of the entrance door. However, if one bears in mind the character of members of

paramilitary formations and their notorious reputation, then it is justified to conclude that

such behavior of the witness was more of an act of self-defense, than the participation in the
armed conflict against the Serb forces.

et akgiise SAMSE PMEL S we i . ] )

© % T4E idiborTEets Which indisputably indicate that these persans were civilians are that, at
lhemommoflheirapnne,thmpemmmnotinlhemofeombatactlvmes.and
they were not uniformed or armed, therefore “it also follows that the specific situation of the
vicﬁmmnnmomanﬂncﬁmumcommmed.mﬂmﬂmhlu_t_an_ls,mmtbet_altenlm
sccount in determining his standing as a civilian."® Hence, it is indisputable that all the
puwn;m \\:ﬂn”dme:ﬁ;ed of liberty and detsined on the premises of the Misdemeanor
Court of DP Novi isvor enjoyed protection pursuant to Common Article 3
of the Geneva Convention.

”m.ammwmmtma March 2000, Pars 214,
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lnaddlﬁonwlhammofnnamdeonﬂict.tlnl’mecmionmustmbhshamfﬁmt
link between the alleged acts of the accused and the anmed conflict.® The anmed conflict
mdnmhnwbecneamalmunmmonoﬂhemmeemmmmun,bmumw
have played a substantial part in the perpetrator’s ebility to commit that crime. It is also
not required that thé ectiial armed hostilities were taking place inthie ZVormi mitinicipality
during the time period when the acts alleged in the Indictment occurred for the norms of
international humanitarian law to apply. It is sufficient that the alleged crimes were closely
nlatedtolhehnsnlmumngmzmcrlncmumofﬁwmwﬂumlldby
the parties to the conflict.®

After the armed takeover of Zvomik and the surrounding villages by the Serb forces, there
were mass arrests of men fit for military service, who were initially detained at the
Ekonom{ja Farming Cooperative and later in the buildings of the Misdemeanor Court and
DP Novi igvor, located next to the Public Security Station (SJB) Zvomik. The assigned
guards at those facilities were the accused Sreten Lazarevié, Dragan Stanojevié, Stobodan
Ostojié, as well as a certain Milan Mitrovié, Sveto Bgjié, Dragan Stjepanovié, Sreéo Ikonié,
Dragan Petrovié, and Jovo (last name unknown). The witness Sredo Vukovié confirmed that
the eccused Mile Markovi¢é came to the position of a guard only after the prisoners were
trangferred from Ekonomija to the Misdemeanor Court building.

It is indisputable that during the relevant period, the sccused were merbers of the reserve
police forces attached to the Public Security Station Zvomik, and in that capasity they were

engaged as guards in the Misdemeanor Court building and later in the building of DP Novi
izvor, which, even before the Decision on the prison establishment was issued, were the
main detemion fecilities for non-Serb civilians from the Zvomik Municipality. The
identification of the accused is not disputable. There were three guards in the prison with
the same first name of Dragan (Dragan Stanojevié, Dragan Petrovi¢ and Dragan
Stjepanavi€). The detainees referred to and addressed two of them by the nicknames of Blg
Dragen and Linle Dragen. Based on the statements by witnesses-injured parties,
corroborated by the statements by witness Sredo Vukovié, the Court established that Dragan
Sianojevié, son of Drago, was referred to as Big Dragan, while Dragan Stjepanovié, son of
Vojo, was referred to as Linle Dragan, both of them being from Roleviéi. Each of the
accused was involved in the operation of the detention facility, and it has been established
that the accused Sreten Lazarevié acted as de facio deputy prison warden, while the offenses
charged against the accused were committed during the performance of their official duties

asgua:dslnthepﬁson.

The averments stated by the defense for the accused Slobodan Ostojié that the accused was
engaged in compulsory work service are untenable and were not corroborated by the
evidence presented. It is not possible to establish the exact date when the accused Ostojié
was assigned to compuisory work service based on the Decision on the assignment of the
accused to compulsory work service in the municipal institute of urbanism and town
planning in Zvomik. Also, the Panel did not accept the statement by the defense witness

W Colgbidi Trin) Judgmem, paragraph 193
B Xunarac Appeal Judgmen, paregraph S8
% Tadis Jurisdiction Decision, paregreph 70
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Spomenka Stojkié that the eccused Slobodan Ostojié left the prison 10-20 days before her
(the witness got out of the prison on 31 August 1992) and ook up his compulsory work
obligation, since the witness obviously had a privileged position in the prison and wanted 10
help all the accused. The witness said “they were all grest to me and I take this opportunity
. to thank them before this Coust.” Also, this witness said she was sure that no third persons,
sapt " exeguhdor Major Merko Paviovié, ever visited the prison, and that the prisoners were not
mistreated by anyone, although the Panel has drawn a completely. different conclusion based
on the presented evidence. It is equally illogical that the witness, after the lapse of 16 years,
should be able to remember the period when Slobodan Ostojié left to take up his
compulsory work service, given that it was a rather minor event from the witness’
perspective. Supporting this averment is the fact that it is visible from the list of salary
payment for August 1992, issued by the Serb Municipality of Zvomik, that Slobodan
Ostojié, listed under No. 9, was paid his salary for the month of August 1992.

Therefore, based on the abovementioned findings, the Trial Panel concludes that the general
(chapeau) elements of War Crimes against Civilians pursuant to Article 173 of the CC BiH
were proven beyond a reasonable doubt,

Under all counts of the Indictment, the accused have been charged with participating in the
intentional infliction of severe physical or mental pain or suffering (torture) upon the
unlawfully detained civilians st the time of armed conflict, in violation of the rules of

- :i:;_mgﬁ%&w.,ﬂmm. the Panel has found that the acts of the accused may be
' qualified*'as ‘nhuman treatment under Asticle  173(1)c) of the CC BiH, but before
explaining the nature of the criminal acts, the Court will briefly refer to unlawful detention

of civilians in the premises of the Misdemeanor Court and DP Nowi izvor, where the

criminal offenses at issue were committed,
¢) Unlawful detention of elvillans

All the evidence presented clearly indicates that the deprjvation of liberty of civilians and
bringing them to the premises of the Court and Nov/ isvor was asbitrary and unlawful. Even
the witness Sredo Vukovié, who had the role as the warden in the prison, does not know
Whoanutedpeople.hpwmanyoflhmminﬂwpﬁwn.wholhepeopkwhom
brought there were, or the reasons why they were arested, but he assumes that they were
kept there for the purpose of exchange. This witness claims that the establishment of the
pﬁmmanddnbﬂnglngofmuwelludnirqmﬂoﬂngmmﬂinmdby
the management of the Zvomik Public Security Station. However, he also stated that not a
o .sgns!g‘,j%i!}iop.qn,gbo‘_; detention of any person was issued at that time, because, in his
5 oplubiAncitwas no" need for that in war conditions. He personally never saw such 8
document, while persons who bro prisoners never handed over any accompanying
documentation to the guards or said anything verbally. Hence, there were no written
*  documents stating reasons for the deprivation of liberty of a person. Givén that he is a
professional police officer, he knows ths procedure which must be followed in regular
dmﬁonofmmbmhelnuﬂmdwmmhufmwedmbwdsmmdepﬁm

of liberty do not apply in times of conflict.

mmmofhﬂnﬁmmmwﬂwpﬂnnwdwmnﬁmedbyﬂnwimbngm
Moﬁé,whowmof&emdshﬂnpﬂuminﬂn&mwﬂﬁowwmdwh}
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mﬁeiuyclaimedﬂmtpmmmbmusmwﬂupﬁmﬁomthepoliumﬁm.mﬁns
ﬂmmmmbmmmmmhmumwmmdswﬁmduﬁomjuﬁm
ﬂge&tpnﬁon-o!_mminthepﬂmmdidd:eyginmyvabduplmﬁmuwﬂw
reaions for the deprivation of liberty of those persons. He only assumes that they were
quaﬁmedlnﬂnlvonﬁk?ublie&wﬁly&nﬁonmdlwdmmtkmwh&hudwm
pmmdwiﬂranymmmwhichﬂuymmpmdwlign. He also explained that
taking persons out- of ilie rooms or thelr tansfer to another- lotatioh:Sd\dG ke, place
mluslvelyhamﬂmewithdxeorderissuedbyﬂnMwmyofmelhmior.umﬁneof
dnmrdswudhwedtodommhismi:ﬁﬁmlve.Also.adeeisiontodenineiviliamor
release them could be issued only by the management of the Ministry of the Interior.

However, the witness Viedo Delié, who was an inspector for property offenses in 1992 and
whose office was located in the building of the Zvomik Public Security Station, stated that
hhjobdidnotimludevisitinapﬁmorcmwhmMuinmeivilinmmdmimd. He
is also not aware that an official prison organized by the Ministry of the Interior existed in
Zvomik at that time. On one occasion he visited the prisoner Sejfo Cirak in the building of
Novi izvor and then he saw for the first time that people were detained in the building,
which he found to be strange, since et that time no one arvested or detained people in
Zvomik, and Sejfo explained that to him saying that actually paramilitary formations simply
“sicked him up” and brought him there.

Hence, the detained civilians were never informed about the reasons for their arest or
detention in the prison‘and they were never presented with any document 25 5 1agal basis for
mwmoflim.mmwnwmwé,m&mmm
Sunir?moﬁédﬁmmwmmm!dwhymeymdmined.bmm
WMMWWWMWMMim“.moﬂmwimmm
detgined in the Court and Novi frvor described that in a gimilar manner. These detainces
were never allowed to receive visits from their relatives, while only those who were at the
snealled“mmyoﬂhgmlds"meivedaidindnfomofpamlsmdmedicimwhich
ﬁiendsorfamilywouldpoaiblymd.wh!ehmeonﬁmedbyahmmherofﬂn
witnesses.

The non-Serb detainees in the Misdemeanor Cours were locked in thelr rooms, while some
mnkmmnloperfonﬁhbm.whiehmdlegedlyonnvolunmryhmis.hnallofm
mﬂmﬂwywlmwlopbwfomhbormwingﬂmindmmylheymld
mih-ﬁﬁﬁoﬂﬂmmmmmmm:muwcloﬂmmm
they would avoid daily maltreatment.

MnnydeuimwcnbemnandMlnodnrways,mthatnanyﬁmenﬂemhalfofﬂw
detainees hed visible traces of beatings. Hence, it i3 clear that an atmosphere of fear
prevailed at the detention facilities, inspired by the constant maltreatment of the detainees.
The former detainces who testified before the Trial Panel described in detail acts of physical
ﬁolmaﬂmmﬂabmwﬁehwamdmuﬁmmﬂwpﬁmmm
denntion.Manyofllwmeventodnyfeellhephysienlmdpsyclnlogialumasbeumof
these experiences.
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d) Torture and Inbuman Treatment as 8 War Crime against Civillans

Furthermore, based on the evidence presented, the Court has concluded that the accused
committed the criminal offense referred to in Article 173(1)(c) of the CC BiH by the
criminal ects of which they have been found guilty, in the manner that their acts constitute
inhumsn treatment, and not torture, which is also stipulated under subparagraph (c) of the
same Article, given that the acts committed by the accused during the relevant pericd do not

U IA DA L

To wit, our legislator gives a brief definition of this concept under Article 172(c). However,
the law on torture is well settled under the customary international law and has been defined
by the jurisprudence of the ICTY and ICTR. For the crime of torture 10 be established as a
war crime, the following elements must be satisfied:

i. There must be an act or omission inflicting severe pain or suffering, whether
physical or mental;

il. The act or omission must be intentional;

iii. The act or omission must aim at obtaining information or a confession, or at
punishing, intimidating or coercing the victim or a third person, or at
discriminating, on any ground, against the victim or a third person.?’

Article 173(1)(c) of the CC BiH requires that the pain or suffering be “severe®, s standard
which is very contextual. In particular, the definition of torture as causing “severe” pain or

. . . suffering must be contrasted with the lesser crimes of inhuman treatment, cruel treatment

4

" and-Gther-inhizmane acts, which require “serious” pain or. suffering. While the precise

.
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threshold between “serious”™ and “severe” pain is not defined, it ig nonetheless clear that
torture is reserved for a more limited, more atrocious set of conduct. For example, the
European Court of Human Rights concluded that a variety of different forms of deliberate
mistreatment rise to the level of torture, including: “Palestinian hanging”, i.c. being strung
up by amms;*® application of “falake” (“falanga”) and fracture of the stemum,? beatings
with rifles that result in brain damage and permanent loss of bodily functions.®

There can be no doubt that there is almost universal condemnation of acts of both torture
and inhuman treatment. Asticle 173(1){(c) of the CC BiH, the Geneva Conventions and the
United Nations instruments proscribe inhuman treatment.” However, none of the
eforementioned instruments have sttempted to fashion a definition of inhuman treatment.
The Prosecutor takes the position’that acts which violate the basic principle of humane

treatment and particularly the respect for human dignity constitute inhuman treatment # it

- e 2bludgment, paragraph 142 R d g
:Ahqv. Turkey, 23 BE.H.R.R. 553 (1956)
‘Sahmu. Trkay, Judgment of 27 June 2000
”lﬂmv. Turkay, Jugment of 27 June 2000 - e
Anticls $ of the Universal Dectaration of Human Rights; Article 7 of ICCPR; ‘Anticis 3 of the Eurepean
Conventian; Antlcle § of the Aftican Chaster on Human and " Rights; Article 5(2) of the American
m“mmmsorummWhm Anicle 16 of the Torture
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fulls io this Trial Panel to identify the essential meaning of the offence as applied to the
foctual findings.
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Anticle 3 of the Eisropéan Convesition on Human Rights (ECHR) dtentiings.that “No Sae
shall be subjected to torture or to inhuman or degreding treatment or punishment’. In
Ireland v. United Kingdom, it is stated that for ill-treatment to fall under the scope of this
Article “it must attain a minimum level of severity. The assessment of this minimum is, in
the nature of things, relative; it depends on all the circumstances of the case, such as the
dmﬂonofﬂnmmeuuiughyﬁulormmulmm,inmcmﬂwmmm
state of health of the victim".

The European Court and the European Commission of Human Rights have both developed
a substantial body of jurisprudence addressing the various forms of ill-treatment, such as
torture, inhuman and degrading treatment, prohibited under Asticle 3 of the ECHR.M For
example, in Tomas! v. France, the Buropean Court made an explicit finding of inhuman
mﬂu'mdﬁnﬁnsmawohﬁonofmeammemlmmdbmshpm
kicked, punched, given forearm blows, made to stand for long periods without support, had
his hands handcuffed behind his back, been spat upon, made to stand naked in front of an
open window, deprived of food and threatened with a fircarm. The European Court held that
the large number of blows inflictéd on Mr. Tomasi and their intensity were twWo-elements
which are sufficiently serious to render such tregtment inhuman and degrading.”® The Court
has fusther held treatment to be “inhuman” if it was premeditated, was applied for hoursata
stretch and caused either ectual badily injury or intense physical and mental suffering.®

In addition, the Human Rights Committee (“the Committee”) found that being forced to
stand blindfolded and bound for 35 hours, while listening to the cries of other detainces
mmumwmmm;mwmmemmwmwm
motionless cn & mattress for many days, constituted inhuman treatment.*’? Also, when a
mhmbjuudwill-mmmtd\ﬁnghnwhomeMNchnmcheonbbmmﬂw
knees, threats with knives, kicks while lying on the ground, repeated beating with clubs,
imnpipenndbatons.mdthmleﬂwithomanymediulmnﬁoninspiwofmiuﬁumw
and the body, amounts ¢ cruel and inhuman treatment.™

It is clear that the various intemational adjudicative bodies that have considered the
application of the offence of inhuman trestment have defined it in relative terms taking into
account all the factual circumstances, including the nature of the ati:or-cmission, the
context in which it occurs, its duration and/or repetition, the physical, mental and moral
effects of the act on the victim and the personat circumstantes of the victim, including age,
sex and health. Accordingly, this Panel considers all the circumstances of the alleged
situations, including the personal circumstances of the victim.

B poland'v. Unired Kingdom, ludgment, Application No. S310/71, 18 Janusry 1978, paragraph 162

¥ 4w United Judgment 23 September 1998, ECIHR, paragraph 20 (ciiing: Costallo-Roberts v
Unlred Kingdom, Judgment of 25 March 1993, 247-C ECHR (Ser. A) 1993).
 Pomasi v, Frence, 13 EHRR'1, 1993, paragraph 115

3 [ orse and Others v. The Nethsriands, Judgment, Application No. $2750/99, 4 May 2003, paragreph 60
9 Soricno ds Bouton v. Uruguay, No. 33/1978. Refervenced in supra nots 12, p. 163

3 1 eslli w, Jamales, No. S64/199), paragraph 9.2.; Ballsy . Jamaica, No. T59/1997, panagraph 9.3.
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Having considered the meaning of inhuman treatment in the context of international
prectice, the Trial Panel finds that inhuman treatment is an intentional act or omission, that
is, an act which, judged objectively, is deliberate and not accidental, which causes serious
mental or physical suffering or injury or constitutes a serious antack on human dignity or
violation of bodily integrity.

Before presenting the facts and circumstances based on which individual criminal
responsibility of eash of the accused was established, the Panel will present the reasons by
which it was guided when establishing the existence of command responsibility of the
accused Sreten Lazarevié in the situations when he did not act as a co-perpetrator or alder
and abettor.

.8) Ganorrl slements of command responsibility

In addition to being charged with individua! criminal responsibility based on personal
participation in criminal conduct, the Indictment charges Sreten Lazarevié with eriminal
responsibility on the basis of his position as supericr at the Misdemeanor Court and DP
Novi izvar.

The concept of command responsibility is explicitly recognized in Asticle 180(2) of the CC
BiH, which states that “the fact that any of the criminal offences referred to in Article 171
through 175 and Article 177 through 179 of this Code was perpetrated by a subordinate
does not relieve his superior of criminal responsibility if he knew or had reason 1o know
that the subordinate was about to commit such acts or had done so and the superior failed
to take the necessary and reasorable measures to prevemt such acis or (o punish the
perpetrators thereof . In eddition, the idea that persons occupying positions of superior
authority may be held criminally responsible for the unlawful conduct of their subordinates
is a well-established norm of customary and conventional intemational law.

23 Wuperalelmg iy, o L :

Before & to the substantive discussion of the applicable law under the doctrine of
command responsibility, the Trial Panel first acknowledges that it accepts, in accordance
with international law, that individuals in positions of authority, whether within civilian or
military structures, may incur criminal responsibility under the .doctrine of command
responsibility on the basis of their de facro as well as de jure positions as superiors. The
mere absence of formal legal authority to control the actions of subordinates should
therefore not be understood to preclude the imposition of such responsibility.

Although Article 180(2) of the CC BiH does not provide any guidance as to what is
ﬂﬁmforasuperiortobeaimimllympomibleforﬂwmofhkmbedinms.me
jmofmhmmdopﬁumwmwm&,mmefolbﬁngcﬁuﬁaz

1. The existence of a superior-subordinate relationship between the commander or
superior and the alleged principal offender; )

2. The superior knew or had reason to know that the subordinate was about to commit
.,mhactsor‘l;ad'dmso;ml
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3. The superior failed to take the necessary and reasonable measures to prevent such
acts or to punish the perpetrators thereof.

B ]
REGUITEINEIIDS A

The first condition is to establish the existence of a superior-subordinate relationship,
Muamwimmmmm(mmmmemwmmmu
alleged to have committed @ crime at issue. It is well established that, under international
law,ahimh:calnlanonshwmaymbywﬂmoﬂhemuud‘sdnfaaoamhom ovu
his subordinates as well as by virtue of his de jure position ofsu%n

relationship need not be formalized prior to the commission of a crime amlatacltor
mpl:dlmdmNﬂhsbﬂmammMmdhmanuwmeirmmm
mmmmoﬂmim:ﬁcmt.

e - BB EOURES WE, 18
mwmofmmdmpmhllwuulmmlym:md uponllnpwofdw
anmldnmafhsaﬁordﬁm Having control means having ¢ffective
authority over subordinates.*? in other words, 10 be held lisble for crimes of subordinates, it
must be shown that at the time the crimes were committed, uwsupenor.mtherdsjmor
dcfado,hadqﬂ'mhncomm!owhismmmmhaveeommmedducdms.
Thus, even in cases where the commander had de Jure authority, the Prosecutor still has to
mbeyondammﬂadouhmmlsmpﬂwemludeﬁeeﬂvemwlmhis
subordinates.*

According to the jurisprudence of the international tribunals, “effective control” means the
material ability to prevent offences or punish the principal offenders.* The Blaskié Appeal
Chmberhelddm'llwiMimdeﬂhcﬁvewmlmmamofwldeof
substantive law™*? and must be determined on the basis of the evidence presented in each
cmlnmnm&mmmﬂmm'umwmmeﬂewwwmlw
include the official posiﬂonheldbylhcaecusd.hseapuitytommomma
Jure or de foito, the procedure of appointment, the position. of.h‘m_wc‘f:.:! mthm the

3 Aolebib] Trial Judgment, paragraph 370, confirmed on appeal; Celeb/éf Appeal Judgment, parsgraphs 205-
206. The Cozwrt held thm formal designation ss a commander.should not be considered to be a necessary
prerequisite for command respontibility to attach, as such responsibility may be Imposed by vire of a
person's de f2oro, as well as ds Jure, position as 8 commander, See also Kord and Cerkez Tria) Judgmen,

ewwluos-m.
wwlmmﬂ”.mu Kragjelae, Case No. TT-97-25-T, Judgment dated

IS March 2002 (Krmgjelae Tria) Judgment), pargraph 93; Prosecutor v. Blatkié, Cese No. TT-95-14-T,
IWWSMMMWIMMMI MW%WJM

V Prasseutor v. Kunaree ¢ o), Case No. IT-96-23-TRIT-96-23/1-T, judgment dated 22 February 2001
gmwsmmm

MEIWJMMSﬂ,muWHMJWMNGWJlﬁT
dated 16 November 2005 (Malllov/2 Trial Judgmen),

paragraph 57
‘thlmu.mmmmmummmmml Judgment, paregraphs 256,

"amuwm paragraph 76; Stakié Trisl fudgmens, paragraph 439, llhthhreh:lnnshlpof
Mmmmcmmnm)whmmwuamm mmmw«mlp.

S Nodithasanovié Appeal Judgment, 1, dated 22 Aprii 2008, °
'WMWJWMS&MM’&JMM”&
9 Blatkié Appeal hudgment, paregraph 69,



military structure and the actua] tasks performed.* It is important to emphagize that the fact
that the accused had ability to give orders might be evidence relevant to the determination
as to whether there was a superior-subordinate relationship but is not in itself conclusive of
whether that person exercised effective control over the perpetrator such that he may be

B helglgsmi?_[g_fhr fuiling to prevent or punish crimes committed by the perpetrator.®

Since command responsibility is predicated on a superior’s power to control acts of his
subordinates, a degree of control that falls shont of the threshold of effective control is
insufficient to hold a superior criminally responsible. “Substantial influence” as a means of
exercising command responsibility does not have the standing of a rule of customary
international law to impose criminal liability.® Whether a superior has the fecessary power
or authority to be criminally responsible for not punishing or preventing his subordinates
from acting may be assessed on a case-by-case basis, taking into account the cumulative
effect of the accused’s various functions.!

2.Reauirements of knowledge of crime

The second requirement is the knowledge of the superior that his subordinate was about to
commit or had committed a crime. Superior vesponsibility is not a form of strict liability.” It
must be proved either 1) that the superior had actual knowledge that his subordinates were
. committing or about to commit crimes or 2) that he hed in hisa, possession information which

. - :

* would'afieast put him on notice of the risk of sush offences.® . . .

Actual knowledge has been defined as “the awareness that the relevant crimes were
committed or were sbout to be committed”* Actual knowledge cannot be presumed but
must be established by direct or circumstantial evidence.** Evidence such es written reports
informing the commander of crimes or testimony of witnesses establishing that the accused
knew of the crimes, can establish such knowledge. It is not important, however, how the
superior acquired the information so long as it is sufficient to make him aware of the
unlewful actions.’® But in cases where the superior exercises more informal type of
authority, the threshold required to prove knowledge is higher than for those operating
within a highly dlselsllmdand formalized chain of command with established reporting and
monitoring systems.

The imputed form of knowledge, i.c. “had reason to know” requires that the commander
possessed some general information which put him on notice of the likelikood of unlawful

N Lt :--:‘::»-'. w1 R : 2
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® Kordié and Cerkez Tria) Judgment, paragraphs 418424,
'MW%WWM‘I&“W;MWJ&MMJMW:
gdcwwmmmm 197; Blafhté Appes) Judgment, piragraphs 68-69. -

Celebiti Appea) Judgment, paragraph 266,
:mw:mmm;mmmmm.
”mmwwfw“mwm’g:’imm Kmgjelac Trial Judgmen:, paragraph 94.

% Kardit and Cerkes Trial Judgmen, paragraph 427,
8 Celebiéi Appea) Judgment, paragragh 241, Kordié Tris) Judgment, peragraph 427,
“mw:mmm;mw:mmmmwmm_

paragraph 94, R
Kordié Tris) Judgment, paragraph 428, Orié Tvial judgment, paregraph 320. [f .-.--'-.?,;:;x(
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acts by his subordinates™. Bagllishema Appeal Chamber distinguished between the
information which the accused may have had about the general situation in the relevent area
(and which is not sufficien for him to be held responsible as a commander) and general
information which put him on notice that his subordinates might commit crimes (which is
sufficient fof the commander to be found regponsible for the acts of his subordinates, given
that gll other conditions are met).¥ Accordingly, the mental element for “had reason to
know” is determined only by reference to the information in fect available to the superior®

It s sufficient for the fifbrmation to be of a nature which, a lexst, put him an votice of the
risk of such offences by indicating the need for additional investigatioh'in ofder to assérain

whether such crimes were or were about to be committed.' Thus, the mere awareness of a
commander of the risk of a crime being committed by his subordinates is not sufficiem o
trigger his legal responsibility. It must be shown that the commander was aware of the
substantial likelihood that a crime would be committed as a result of his failure to act and
that, aware of that fact, he failed to do anything about it.® In other words, the information in
his possession must be sufficiently clear or alarming to indicate the likelihood of serious
criminal offences having.been or about to be committed and to trigger the commander's
duty to investigate the matter further. 9

It is also insufficient to show that the accused knew or had reason to know, in general terms,
that crimes, regardiess of their gravity and similarity to those being charged against him,
were about to be committed or were committed by his subordinates. It must be established
that the notice which the accused had received was notice of crimes of the same or similar
nature with which he is now charged,® i.e. the accused must be shown to have had
informstion in his possession which put him on notice that crimes of similar gravity and
similar nature as those with which he is charged had been or-were aious i6:be commiited
and not just some general information that some of his subordinates might be involved in
criminal sctivities without more details.% it is insufficient to show that the accused knew or
had reason to know, in general terms, that crimes, regardiess of their gravity and similasity
mmmchamdagdmhim.mambhmiuedormcommiuedbyhis
subordinates. Nor can an aceused be held responsible because he should have known of
snchcdmu.l.e.thrfailingloseekandobtaininfomnﬁonwhidlmuldhavemhlmon
notice that crimes had been committed or were sbout to be committed.*

8 yardid Tria) Judgment, paregraph 437. The commander does not nced to actually possess informsgion but
that be was provided with it and that it was available to him,

 pyaseautor v. ignoce Bagilishensa, Case No, ICTR-95-1A-1, Judgment dated 3 Suly 2002 (Bagilishema
e e
®© Appesl Judgmen, paragraphs 238-239.

© Celehit! Appeal Judgment, paregraph 323, citing Cefebié] Trial Jusgment, paragraphs 383 and 241,
“mnw:mw&uz;mm&umxmmunw:
Appeal Judgment, paragraph 238, ey e e
© Wordié and Cesban Tria) Judgment, parsgraph 437; Celebié! Appes! Judgmens, pangraph 238, -
“mwmmlss.mwmmmwnmmmmm
Mummmmmuummmormuummmfmm«

torture.

 Kmojeloc Appet! Judgmen, paragraphs 155, 178-179. The commander could not be said to have known or
muuwmmnnslmmuuucmm:oummmmmm
Mwhvohﬂmtohwﬂmolmmoﬂhnwmuhlehdmmmmofmm
of the first one kad been or was about to be committed,

& (oledit! Appesl Judgment, paragraphs 226-239, explichly rejecting Prosecution’s submissions to the
ml
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Knowledge, actual or circumstantial, may not be presumed from a commanders status
glone.” In the absence of direct evidence of knowledge, a reasonable inference that the
commander knew or had reason to know may be drawn from evidence available and it must
be established beyond reasonable doubt.® It is not sufficient to simply demonstrate that the

. g comma . was aware that there was a risk that his subordinates could commit crimes

'tei 5" alwWays a risk that such crimes couild be conimitied.

Thirdly, 1t must be established that the superior failed to take the necessary and reasonable
measures to prevent or punish the crimes of his subordinates.”® Necessary and reasansble
measures are such that can be taken within the competence of a commander as evidenced by
the degree of effective control he wielded over his subordinates.™ Accordingly, what is
necessary and reasonable depends primarily on the extent of the commander’s actual proven
ability to do anything about the crimes that form the basis of the charges.”

A commander has a duty to prevent his subordinates from committing the crimes when he
krnows or has a reason to know that they are about to commit them and also has a duty to
punish the perpetrators of crimes when he knows or has reason to know that his
subordinates have already committed them. :

T TN - 1L N

TheXiali S {fcVent rests on a superior at any stage before the commission of a crime by one
of his subordinates if he acquires knowledge that such a crime is being prepared or planned,
or when he has reasonable grounds to suspect that such crime will be committed.”™ The duty
to punish, however, arises only after the crime has been committed. Depending on the
circumstances and commander's proven ability to do so, his “duty to punish® may entail
investigating the alleged crimes to establish the facts or reporting crimes to the competent
authorities or taking appropriate disciplinary measures against the perpetrators.” Hence,
deciding upon what measures would be appropriate in a particular case is an evidentiary
mfm.nmamofnmuve law, and must be decided in light of all the circumstances
of the case. .

The duty to prevent the commission of a crime erises when the commander knows or has
reason to know that a crime is being or about to be committed, while the duty to punish
aﬁmwhenneﬁmehnulmdybunmmined.mmoughﬂmeommderhmuimdw
uhmmuﬂeﬂbcﬁumummmﬁshupmsuimoﬂ‘emsuwumide.
crimes against humanity, or war crimes, the measures required of the commander are

Kmézdasshaseswhich.are feasible in all the circumstances whish. are.within his power (the

& Celebit! Appesl Judgment, 226; Tvind § 776: Whiie an Individual's
hicrarchical position may bo% WM MWWM reasan n:’-how sbout
gmm-um;wmmm:lmmumwmwm - .,

& Celebié Appesl Judgment, paragraph 226; Kmojeloc Trial Judgmen, paragragh 95.
:wmmw: ua:mwmmmm 72; Orid Tria) Judgment, paragraph 327,

® Kordié and Cerkes Trial udgment, paregraph 44
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mMumofmmmhmmwmmywmme&mofeMuml
mhwﬂnﬂofmwnmumeﬁmeasmﬁnrmexpmdtom). In other
mm.asupenorumtobllgmdmperfomthelmpomble'hlsdmyismmisetlw
powers he has within the confines of these limitations.”™ That & commander failed to take
pﬂkuh&paﬁucﬁmhubunnmmi&dbyhsmbodim(mhumﬁngm
acts to his superior) isnotpcrn conclusive of his &Ilmmabidz;;ﬁ,wm ‘,Buta
commander's fhilure to take any steps after leaming a crime has been ¢omimitted is certainly
a factor that the Panel must consider and evaluate.

Accordingly, when determining whether a commander has adopted all necessary and
reasonable measures, the Trial Panel must take into account all the circumsiances that could
have prevented the commander from doing more than he did (such as insufficient time to
mmulummmuhiweamnmultwlnkofmwww.w
obstructions from superior officers, insubordination of soldiers, etc.).

The law favors holding a.commander responsible for the acts of his subordinates when the
commander's failure to punish contributes to the criminal activity of those under his
command. This is because his subordinates can interpret the omission as a sign that he
condones, perhaps even encourages, the commission of war crimes.

b) Commnntl mpondblly of Sreten Lazarevié

In addition to the allegations for being responsible for the diuct pé'méiﬁtion'm e
inhuman treatment of the civilians, the Indictment charges Sreten Lazarevié with the
responsibility of the superior pursuant to Asticle 180 (2) of the BiH CC for the inhuman acts
on Count /6(a) and 1/6(b).

Prior to establishing the factual findings regarding the underlying criminal offences the
accused is charged with as being criminal responsible as the superior, it is necessary for the
Panel to determine if the accused Sreten Lazarevié, inter alla, held the position of the
superior authority in the Misdemeanor Court and DP Nov! fzvor. It is also necessary to find
if the legal criteria for the existence of the criminal responsibility are satisfied pursuant to
Anticle 180 (2) of the BiH CC.

The existence of such position eannot be established only by referving to the formal status
that the person enjoyed. The decisive factor is the real possession of power or control over
the actions of the inferior. Accordingly, the establishment of the superior responsibility of
Sreten Lazarevié depends on the factual finding of his authority in the Misdemeanor Court
and DP Novl Izvor. Therefore, the Panel must establish if the evidence proves bzyond
reasonable doubt that the accused Lazarevié held the position of the Deputy Warden and if
the position provided him with the powers to prevent the commission of criminal offences
or to punish the perpetrators.

B Krmajelas Tria) Judgment, parsgraph 95; Celedi] Appeal Judgment, paragraph 226; Kordié and Cerkes
ﬁhllwm'ﬂ'“l and 4435
Trial Judgment, paragraph 95; Celebi! Appeal Judgment,
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To the extent to which there was a formal hierarchical structure at the Misdemeanor Court

and DP Novi zvor, the witness Sredo Vukovié maintained that he was the Warden of both
detention facilities during the Indictment period and that the accused Lazarevié was his
Deputy. In his first statement given on 6 December 2005, Sredo Vukovié states that */ was

the commander of the prison and my deputy was Sreten Lazarevié”. He stated at the main

trial that there was not any change in the structure and hierarchy of the wardens when they
moved to the premises of the Court and Nov/ kvor, thus the Pane] concludes that his

...y, Statement that "when / was absent, 1 used to give authorization (o Sreten Lazarevié to be in
% 1 R o thé prisoni™applies also to DP Novl Isvor and Misdemeanor Court. .

In his later statement given on 13 February 2006, the witness Sredo Vukovié stated that in
April or May 1992 he was appointed the Prison Commander at the first detention facility
and he made Srcten his “replacemens”. He states that “during my absence I was replaced by
Sreten Lazarevié, who was a reserve member. I chose Sreten as my replacement...".

® In this regard the Defense also presented the documentary evidence, through which it
atternpted to show that the status of the accused in the prison was equal to the position of
other guards. In this regard the payroll of guerds was filed indicating that the accused
Lazarevi¢ received the same amount as others, and the confirmation of the SIB Zvomik
IPubllc Security Station in Zvornik/ of 16 September 2008, which reads that the sccused
Sreten Lazarevié never held a managerial posts in the SJB Zvomik. This Panel evaluated the
mentioned documentary evidence, however it was indisputably established in the course of
the proceedings that an official decision was never made appointing Vukovié Sredo the
prison warden and Lazarevié Sreten his deputy. The mentioned documents were presented
" " glgoRb-thiu PEfense” Expert Witness Mile Matijevié, who avesred that a person who did not
meet all legal requiroments pertaining to qualifications could never be appointed to a
managerial post. However, the same expert witness in his introductory report noted that in
1992 & great deficit of staff occurved in this regard, and some unfit persons were appointed
to managerial positions, which led to a poor personnel quality in all police structures. It is
clear that the written evidence of appointment does not exist, but the evidence presented
before this Panel leads to the undisputable conclusion that the eccused in the material time
. de facto performed this office.

Numerous witnesses who were detained at the Misdemeanor Court and DP Novi Avor also
testified as to the role played there by Sreten Lazarevié. Although the witnesses were not in
& position to identify his rank precisely, they were unanimous in their conclusion that Sreten
Lazarevié was the Deputy Warden. The prosecution witnesses explained that the detainees
mmtofﬁeiallytoldwhmtlwmda‘puiﬁomwhnllymindxeprisonlndthauhcy
leamed this from the behavior of the guards during their imprisonment. The prisoners drew
Ezi_;mgmonmzhofwhauheyobsuvedonadailybuls:dwmimdeofmm.

L v gl ouards treated prisoners and each .ther, In.general,. the prisoners regarded
mwéummWMamiormmlﬁdm#:ﬁwmmﬂmm
them and other guards.

. e gl o :
While this evidence is relevant to the Trial Pancl’s consideration in'reaching a conclusion
tI!al Sreten was Deputy Warden of DP Novi Izvor and the Misdemeanor Coust, it is not
- dispositive of the legal issue of whether he had command responsibility. The issue before
the Trial Panel lsmmmmeﬂeﬁwmwﬁsm:es,i.&
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In order to determine whether his acts at the detention facilities demonstrate the exerciss of
gctual superior autharity, the Trial Panel now tums to a considerafion” ¥ fiia “theks‘ili§
Srcten Lazarevié performed in the prison. The defense witness Dragan Petrovié testified that
Sreten did the administrative work in running the prison and thet the accused reacted to and
found solutions to any problems at the prison. Furthermore, the accused spent considerable
time in the guard's office where he would take care of the administrative work necessary for
running a prison, including ordering food for the prisoners. At least one prisoner referved to
that office as “Sreten’s office.” In addition, in the absence of Sredo Vukovié, warden of the
pﬂmSmeanmymmingehnkﬁnmafﬂndminmwmifmmm
ill. According to the testimony of Alija Buljubalié, this checking on the prisoners every
morming was done by the person in charge of the prison, in regard of which he referred to
Sreten, which was confirmed by witness Mustafa Halilovié who testified that Sreten was the
only guard who called for a doctor to examins a prisoner. This evidence indicates that
Sreten- Lazarevié was tasked with assisting Sredo Vukovié with overseeing and arranging
the daily activitiés at the DP Novi lavor.

With respect to the position of the warden Sreten Lazarevié and his powers in prison, the
witness Nurija: Nuhanovié stated that he knew that Sredo Vukovié was<hic-grisen warden
and that Sreten was his deputy. He found out about this thraugh the conversations with
other prisoners. Alija Buljubali¢ reached the same conclusion on the basis of Sreten's
behavior toward other guards, because on one occasion while the transfer of prisoners to
Batkoviéi was organized, the second accused Dragan came and informed the witness not to
go however after that Sreten arrived to tell the witness that the witness stiill
ﬂmﬂp&tﬁemﬁmp.nﬂmmmfonommwadonmmmmmm
after all Sreten was the one issuing orders. The witness Ramis Smajlovié draws this
conclusion from the fact that Sreten was the only guard who never worked night ghifis,
whi!ealloﬂmmdsdid.mdthewimfotﬂnDe&nsedeJemiém&edthnthelud
never seen Sreten in the company of persons who were teken to the forced labor, which was
also confimed by the witness Mirsad Omerovié, who went to work almost every day, and
who averred that Sreten Lazarevié never secured the prisoners or took them to the forced
labor. More specifically, only few prisoners based the information about Sreten's position in
Mmmmmmmimmhmwofwmmmmﬁmmm
information received from other prisoners, usually from those whom they found there after
their arvival, which is the case with the witness Admir Hadiavdié. . . . . ... ..
The witness for the Defense Asim Banjanovié, referring to Sreten, used the term “master of
themm".Hegmﬂlisimpmsionm&emduidedwhﬂebewouldbeplaed.
F‘umlly.lhiswihmalsoamimms:mnlheabilitytommﬂnprlsonmﬁom
beating; thus the Panel believes that this is another confirmation of Sreten's powers and
mhoﬁlymmakedecisiominﬂowhwmdMisdmmCom Even the witness
Mustafa Halilovié in his diary which he kept while being in custody, on the page whese he
mentioned the names of all guards, next to the name Vukovié Sredo indicated that he was
mmmwibmmmmmwsmmimmm.
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The effeclive control of the accused Sreten Lazarevié was also demonstrated when he
ordered the guards - the accused to take actions in finding persons and items which were to
serve for the alleged attempted escape by Admir HadZiavdié. As the guards — the accused
identified those persons, in the presence of the accused Lazarevié they heavily beat the
prisoners Smajlovié Ramis and Admir HadZiavdié, The following day, the sccused
Lazarevi¢ informed the warden Sredo Vukovié about the events and the actions taken, and
Ramis Smajlovié also participated in one part of the conversation.

. What the prisoners heard and concluded from their observations, that Sreten Lazarevi¢ was

the-BegutzWarden- i3 yet another circumstance which the Panel considered in reaching this
conclusion that Sreten was Deputy Warden of Nov/ /svor and the Misdemeanor Court. Also,
Sredo Vukovi¢, by his own account, was often absent from the prison because he had to go
to the frontline. The Panel holds that there had to be a person in charge of the organization
and unhindered operation of the prison, particularly bearing in mind that the prison was
located in two physically separate facilities, and that on certain occasions there were more
than 100 detained persons in the prison. This agsessment by the Panel is consistent with the
activities of the accused Sreten Lazarevié described in witness siatements. All the
aforementioned suggests that in Sredo’s absence, Sreten was de facto in charge of the
prison, and had authority over other guards.

¢) Authority to Prevent Maltreatment of Priscners

Having established the command responsibility on the part of the accused Sreten Lazarevi¢,
the Panel will briefly address one of the main arguments which the Defense presented in the

. main tria}, which is directly connected to the criminal responsibility of the accused.

‘. -‘..._,‘-.'L'_&”:?,,E"J‘I‘?f:’.:_-'. i -

More specifically, during the proceedings the Defense pointed 1o the presence of the
paramilitary formations in the area of Zvornik, and their illegal and aggressive behavior,
which resulted in frequent raids into the Misdemeanor Court and the Nov/ Jsvor building
where they maltreated and beat the prisoners. The Defense represented the position that the
eccused, at the time, were not able to prevent the unauthorized entry of paramilitaries and
the maltreatment of prisoners. The mentioned conclusion is primarily based on the fact that
the guards were apparently recruited from the reserve police forces, and that they were not
:clﬁcll?ﬂymindmmhﬂweﬁwﬁmﬁmanhutominlheviommviorof
soldiers.

This position wes supported also by the witness for the Defense Sredo Vukovié, who
testified that the guards in the Misdemeznor Court and Nov/ Jevor did not have the suitable
qualifications and abilities to resist the paramilitary unit members who visited the prison.
Aewﬁingwlﬁm.dnumthemhimdtoworkasgm:dsinthebegimﬁngoflhe
mdwnﬁiummhadmwapmpﬁmwmngwmmmblem

. Oppoumo? persons.; Witness Ramis Smajlovi¢, too stated that he had known Sredo before
the' conliei; drid he was a professional police officer, thus his conclusion was that he was

the only one who was strong enough to oppose the paramilitaries. In this regard the witness
ammtonmemﬁmsmvwemmnmumm;oawmmﬁngnmhe
would use the weapons, being aware that his life too was in danger. .. .. .. -
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However, the wimess Vukwiéhhnulfmtedthamoueoemion.whenmemin
uniforms maltréated Fadil Hend2ié while he was working in, the Exgzritrs ke oprosed
them, and he immediately informed his superior thereof, who asked the’ Witrieds to'pass on

gituations.

These averments were confirmed also by the witness for the Defense Dragan Petrovié,
wasagualdinpﬂmatﬂummﬂaltlme.ﬁeawmthatﬂugwdﬂnpimdidmt
mwmﬁminﬂnwofmyﬁnmphyﬁedfommmwdem

premises, the-second aspect was to provide the security of the prison. iuside, by controlling
ﬂnhehaviwofpﬂsbmﬁ.aﬁdmmalmmmmmﬁn-pﬁﬁﬁiﬁawmiddﬁii’wil
wpmidesuﬁeiuuqmﬁﬁuofmm“m.ﬂeﬁmwmmmmmm
pﬁnmmimmmibhonlylfmmkdnmmimofﬂwmwlﬁehmkmh
the drawer of the table inthngmrd'smom,andhepointedoﬂthntnoomclsbmme

} mmmhdmmmuw.ﬂeuplnimﬂmﬂwhwofm
premises in Novi Jsvor and Misdemeancr Court were kept in the same drawer.

Inaddltion.mlswimmﬂmdlhna“g\mdslnpﬁsonmammuweouldask
for support and additional staff from the Police Station in Zvomik. First of all, this suation
was in the vicinity of the Novi Izvor building. He found it almost impossible for the thind
puwmtoemutlnprimnwillﬁlllyandm!mmepﬂsomu.uuﬂyduetotheviclnityof
themﬁmanddumlephomlimindumﬂmm.whichmm&mismmlnmch
:lmﬂomm_ca‘ll-ﬁorhelporfondditiomlmff.ﬂmmnotnudtodosoinhissuﬂ,bm
mmmmmmmmhmunummmmmmmabhm
resist the attack of the third persons on the prison premisges. At the time it happened that
'mudmmmum@mmwmmwldin&mmﬂpm@mdgﬁwy
intoxicated. Presumably, those were persons who had lost a family'menibes dr #:frend in -
mhtmwmewmwmmmwMimmmmeaIm

'!'hewimMimemmvlémlicmyavmthntnoMyeou!dmthapﬁnmmm.
unluupenoutookdukeysﬁmdnegmdsmdemmddwmm.ﬂemhwﬂm
ummmmﬁudmmmmmﬂwgmmmepmilimmmeim
p:im.Heﬁmhuaplnimﬂlatlwmlwudﬂnguudamningorqumlingu_ndon
wlﬁchheeouldcomludemwammdwwemmeemdmﬂimmm
pﬁmCmmwM.lmeﬂnsimaﬁonmmﬂlydimmsm =
present in. prison, because nobody could enter the prison, that is, at the siffenne
'wmlllnﬂuénhetotlwpﬂwmm‘mm. i
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In the course of the proceedings it was established that the guards knew what their duties
were, that is, their obligations, as stated by the guard Dragan Petrovié. They also hed the
knowledge that in the case of need, they could ask for the support. However, not only did
the guards never attempt to prevent the entry of soldiers into the prison, but they, without
putting up any resistance, unlocked the rooms where the prisoners were held. This was
confirmed by the witness for the Defense Sejfo Sulji¢, who, while he was detained in the
Court, noticed that armed and persons in uniforms never forcibly entered the prisoner
rooms. He even stated that before their entry, the door was ,regularly unlocked” so that they
never had the need to forcibly enter and break in. These persons wearing uniforms most
frequently came during the day, and rarely during the night hours. Upon their arrival the
witness and others had to look down, while the persons would non-selectively hit the
prisoners, most often with wooden batons similar to handles made of beech-wood, and
police batons,

P omety pogiGprhe e, e Y

This was confirmed also by the witness Ahmet Omerovié, who avers that it was the guards
who allowed the paramilitaries to enter the prisoner rooms. These persons who came to
maltreat the prisoners would normally come during the daylight and occasionally during the
night, and were wearing military uniforms, cockades, carvying hand grenades, sabers and
swords and introduced themselves as dukes. Furthermore, he describes that after the soldiers
had come to the Misdemeanor Court, after a while the sound of unlocking the door could be
heard, and the guard who opened the door would remain in the doorway, end the soldiers
would pass by him into the room, and beat up and maltreat the persons they found there. As
the previous witness, he avers that there was an order that afer the door was open all
prisoners had to bend their heads and look at the flcor, thus sometimes it was difficult to
notice who among the guards unlocked the door, but he was able to notice that the duty
officers on that day always let the soldiers in, thus he was sure that while he was detained in
the Coust, all four accused were in the situation to apen the door and let ths soldiers enter.

One fact has to be added as an argument challenging the avermemt of the Defense, which is

- that e aumber.of witnesses confirmed and described the situations when unarmed guards

resisied members of the paremilitary formations, who would usually appear in the locations
where the detainees were taken to the forced labor. The soldiers would usually appear with
& clear intention to maltreat the prisoners, but in each of these situations it showed that if the
guards successfully resisted, on those occasions a physical or verbal conflict never oceurred.
The witness for the Defense Jeremié Nenzd described the situations in which the guards,
mostly the acoused Dragan Stanojevié stood up against a number of uniformed and armed
persons, who appeared with the clear intention to malireat the persons taken to the forced
labor.mdinlhisngmdlumdthmﬁnmﬂshsnehsimﬁom"pmlhmkmmmd
of theirs to protect them, and in those situations thay were not armed, *

Mitmmhﬂwlnmdumpanofmhvmmedmyofﬂwgwdsmmemme
unauthorized entry into the prison was confirmed also by the expert witness for the Defense
MlleMaﬂ]wlewhoaverstlntmmempoliuoﬁmintheposiﬂonoftllegwds
were surely aware that their duties in essence were to secure nommal conditions to sll
persons who were in prison in any status or capacity. More specifically, it was necessary to

.. .. . Secure the order in. terms of safety of the prisoners, prevention of esca tion of
- s e evana B B

incitents. Ho also believes that (he advantage-of-the Court and Nov! frvor
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building shows in the fact that it is only 290 meters away from the Public Security Station in
Zvomik, so the guards could ask for assistance or support at any time.

In the text below, the Panel will explain how the previously described circumstances were
taken into consideration, while establighing the individual criminal responsibility of all the

Connt 1.1 Sreten l.azavevif

The Court has found that the accused Sreten Lazarevié is responsible for the commission of
the offenses charged under Count 1.1. of the Indictment, for in mid May 1992 in the
Misdemeanor Court building he aided an unidentified person to heavily beat the prisoner
Ramis Smajlovié, by.allowing that Ramis Smajlovié be brought from the prisoner room to
the guard's room where an unidentified person in the presence of the- aciyies heavily, Beat
Ramis Smajlovié with a police baton, which the accused did not prevent in dny way. In
other words, in the course of the proceedings it was established beyond reasonable doubt
that the prisoner Ramis Smajlovi¢ was heavily beaten by an unidentified person in the
presence of the accused Sreten Lazarevié,

The witness Ramis Smajlovié describes the mentioned event in detail, saying that after the
arvest on 15 May 1992 he was brought in the Misdemeanor Court, and detained on one of
the premises. On the same day, the accused Mile Markovié picked him up and took him to
another room, with the accused Sreten Lazarevié already being there. The witness further
states that he was ordered to line up facing the wall, after which he heard that a third person
entered the room wearing a camouflage uniform who hit him with the baton several times
on the shoulder, due to which his neck became heavily swollen, so that according to him his
neck almosi disappeared between his shoulders and his head. After that person finished the
hiting, he was ordered to remain facing the wall, umiil the person who beat him left the

o reme
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Witness Alijs Buljubafic and Padil Smajlovié also testified regarding this évent. These
witnesses described how Ramis Smajlovic was taken out of their room; they also described
and confirmed the extent of his neck and hand injuries upon his retumn. Their testimony is
corroborated by the Defense witness Dragan Petrovié, who was a guard at Novi ksvor. He
stated that Ramis Smajlovié told him that he had been seriously beaten on the day when be
first arvived at the prison.

Based on the evidence presented, the Trial Panel concludes that the beatings that occurred
did cause Ramis Smajlovié serious physical pain, which was evident. Even the accused Mile
Markovié, who brought the accused into the room, later on brought a wet towel for him to
ease the pains he suffered due to the injuries he had sustained.

Asticlé 31 of the BiH CC stipulates that among other things the aiding in the commission of
the criminal offence is the supplying of the perpetrator with tools for perpetrating the
dminﬂoﬁummﬂnsohuduwmmﬁmofcﬁminﬂoﬂemﬂemof
helping for which this: Panel finds the accused liable is that the accused contributed to |
commission of the criminal offence committed by ancther "by cohsenting:that Ren
Snnibviehbmudnﬁommpﬁmnmmmmﬂmwmmmﬂw




observed Ramis Smajlovié being beaten without preventing it in any way. He also supplied
the perpetrator with the police baton by which the criminal offense was committed. It
indisputably follows that the accused in the commission of the action acted with intent until
gpesie jon of the ectivity, because he was aware that the forbidden consequence might
“" " ollow, that is, it could not remain unkrown to him, but he consented to its occumence.
More specifically, by the said actions the accused aided the unidentified person to
inhumanely treat the prisoner Ramis Smajlovié causing severe physical pain and suffering,
thus the Court finds him responsibie for the commission of the criminal offence punishable

under Article 173 (1) (c) as read with Article 31 of the BiH CPC.

The arguments of the defense for the accused, that witness Alija BuljubaSié stated that on
the critical occasion Ramiz Paviovié was taken out from the detainees room by Marko
Pavlovié, the then commander by the TO Headquarters, are untenable. It was established
during the proceedings that witness Ramis Smajlovié was repeatedly mistreated by
unidentified persons and that he was taken out of the room by Major Paviovié, but this was
® a completely different event. The factual description of this count was slightly modified in
mmamuﬁmmaﬁctsemblishedat!lnminﬁal. ]

Count 1.2. Sreten Lazareyié

* " ik Giind that the accused Sreten Lazarevié commirted the offence charged with
under Count 1.2, of the Indictment for in June 1992 in the DP Novl /zvor building, having
asked the prisoners who among them was from Bratunac he took out the prisoner Sejfo
Omerovié from the room and handed him over to a group of unidentified persons, whereby
he enabled this group to heavily beat the prisoner in the nearby garage, and subsequently
threw him in the trunk of the vehicle by which they had arrived, and drove away into an
unknown direction, and Sejfo Omerovié has been uneccounted for ever since. It is visible
from the Red Cross letter dated 3 July 2006 that the injured party Sejfo Omerovié is
registered as a missing person under No. 1D BAS-001058-01. :

The conclusion on the responsibility of the accused Sreten Lazarevié for the mentioned

. event follows from the statements of the witnesses Ramis Smajlovié, Alija Buljubasid, Jusuf
Omerovié, Fadil Smajlovié, Ahmet Omerovié and Mirsad Omerovié, who testified about the
severe beating of Sejfo Omerovié. All of these witnesses stated that in June of 1992, when
asked who among them was from Bratunac, Sejfo Omerovié said that he was, after which he

was taken out of the room in which ke was held in the DP Novi Zevor and handed over to a

T greuratiiidontified men who then wok him to the garage directly opposite the prison in
the DP Nov! Irvor building. The prisoners-witnesses, who observed the events from their
prison windows, described that a group of unidentified men repeatedly kicked the victim in
ﬁomafmemhfouhemuhmimid&mwlmmw,mmmmnm
dressed in black clothes and wore black caps on their heads, The witnesses claim that the
beating of Sejfo Omerovié continued inside the garage because they could hear the sounds

of blows, as well as “screaming, cries and moaning” of the victim. Furthermore, the
witnesses agree that after a certain period of time, the screaming stopped and Sejfo’s lifeless
MymdmﬁmﬂnmkofaMMamﬂdﬁmmyinmmkmwndimﬁon.To
date, Sejfo Omerovié remains unaccounted for. That the accused Sreten Lazarevié on the
critical oceasion roll-called and took out Sejfo Omerovié from the detainees room the Panel
established based on the statements by witness Ahmet Omerovié who ssid that on the
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critical occasion the accused Sreten Lazarevié came into the room and asked who among
them was from Bratunac. Since Sejfo Omerovié stepped up, Sreten told him that he was
supposed to come down and give a statement. This was indirecily comoborated by the
statement of witness Mirsad Omerovi¢ who said that on the critical day he was laboring at
the Ekoromija, and that upon his retum he leamed that Sejfo Omerovié had been tortured
and killed in the garage across from the prison building. The witness further said that on that
day when they were returning from labor the accused Sreten Lazarevié was on guard’s duty.

These witnesses® testimonies are consistent end credible and establish beyond-a'féasanabile
doubt that the eccused Sreten Lazarevié took the victim from his detention room and handed
him over to the group of unidentified men, who seriously beat the victim. In eddition, the
accused Sreten, while this event was happening, was present in the Nov Jsvor building, thus
it could not have remained unknown to him that the victim was indeed subjected to
maltrestment, given that the garage where this was happening was in the immediate vicinity
of the prison building, and all witnesses confirmed that the screams and cries of the victims
eou!dbedu;lthdwhilemafdmohwvedthkmﬁomdwﬁndowofﬂw
building.

The accused acted contrary 1o the duties he had as a guard also by failing to report the
mentioned event to the prison commander (which is confirmed also by the witness for the
Defense Sredo Vukovi€) although ke knew that as the duty guard on the same day after the
questioning he did not bring the victim back to the room from which he had taken him out.

Complicity, in terms of ‘Anicle 29 of the BiH CC, was inter alia committed if several
persons, by takinig éome other act by which a decisive contribution. hes beer miade to its
perpetration, have jointly perpetrated a criminal offence. The complicity, apart from the
joimdecisiononﬂwnﬂ.ulsonquimﬂnohieuivemﬁbuﬁonmﬂweommissionofthe
oﬂuwe.wh!chmmudnukingofnnhaeﬁonwhiehhasadecisiveimmminlhe
process of commission of the offence and without which the offence could not be
committed. There is the intent and willingness on the part of the accused to commit the
offence. Furthermare, the accused knew well that the paramilitary formations often visited
mmmim.wﬁwmdwmmmmdhmﬁmmmﬁmdby
the injured witnesses who testified on frequent “raids” by various paramilitary units of the
prison fecilitics and who conatantly maltreated the prisoners. In other words, on the relevant
occasion, when unidentified persons — paramilitary formations — came into the prison and
demanded that one particular person from Bratunac be handed over to them, the accused
was aware that that person would be exposed to maitreatment but in spite of that he showed
the willingness to participate in that event. The objective contribution to the act of
commission is that the accused, having called the person from Bratunac, brought him in and
hnddﬁmowtqﬂwmidenﬁﬁﬁmmmmmbymhldmwmdmhimhm
nearby garagé. Had the accused not consented to hand. over Sejfo-Qmerovié to these
unidenliﬁedmandhndhemmdmemﬂuuﬁngofmeviulmi’nﬂnbou’miofthe
commission of the offence, which he was obliged to do, the offence would not have been
committed as planned.

Based on the presented evidence, the Trial Panel concludes that the level of maltreatme
Sejfo Omerovié suffered was simed to cause, and it did cause, severe physical o o fenitiy




Notwithstanding that Sejfo Omerovié was beaten until he was unconscious, this beating
does not rise to the level of torture but certainly constitutes inhuman treatment.
Accordingly, the Trial Panel finds the accused guilty of the crime of inhuman treaiment
pursuant to Article 173(1) {c) in conjunction with Article 29 CC BiH.

meComMmdeﬂndMﬂnommmeommmdlnuummd?cﬁuin
v i i fectual. deseription of the Indictment for, based on the, presented evidence, it was not
T g&ﬁﬁ:"ﬁ‘ e';f"blish beyond reasonable doubt that in the garage the victim was maltreated
in the way that he was positioned to hang upside down, given that all witnesses are
consistent in claiming that the interior of the garage was not visible from the window from
which the prisoners observed the event, thus this part was omitted from the factual
description of the Indictment.

Based on the presented evidence, the Panel established beyond reascnable doubt that Nurija
Nuhanovié, together with his family members, Fethija Nuhanovié, Mehmedalija Nuhanovié
and Ramo lbrahimovié, were brought to DP Novi fzvor on 19 July 1992, Where on the
same day he was beaten up on one of the premises by the accused Sreten Lazarevit and
Mile Markovié, and dus to these punches he lost consciousness.

The only piece of evidence presented concerning this event is the testimony of Nurija

; Nuhanovié. ;Accordingly, the Trial Panel concludes that his testimony is not sufficient to
* coiicide’ ot “on' the same day together with him Ramo-Tbrahimovié and Pethija and

Mehmedalija Nuhanovié were also beaten, that is, that the event happened in the manner
described in the factual description of the Indictment.

The witness Nurija Nuhanovié stated that after his arrest on 19 July 1992 at 11:00 hours, by
unidentified armed persons dressed in uniforms, it was in the evening when he was brought
on the premiges of the Nov/ isvor building. This witness stated that he recalled that on one
occasion Sreten arrived with guards Mile, Slobodan end he thought it was another person
there by the name of Dragan, and he was taken to the room usually used by guards,
including Fethija Nuhanovié, Mehmedalija Nuhanovi¢ and Ramo Ibrahimovi¢, and ordered
them to line up facing the wall and placing their hands against it. As his face was not
wwedagaimnhswall,hewublﬂomdumnwhokickedhimonhiuishthlpmd
around his waist. It was a person by the name of Mile who used to be a waiter before the
conflict. He was able to notice that Sreten beat Mehmedalija by the baton until he knocked
hlmdown.Hemabletoseemis.inspiwoffasinglhewall.beuuseltmhappmingon
his left-hand side. After Mehmedalija had fallen down, Sreten tumed toward the witness and

ey

©ear m‘f&‘&{mm and shortly afterwards he lost his conscidusness. ., ..

As for the recognition of the persons who were in the room &t the time, the witness stated
that he uged to know Mile before as a waiter, while he learned of Sreten's name later on
while in prison.. The witness stated that that he was sure about the guards' names who beat
hlmupontlwmamﬁaldnybecamhmummmonadﬂlybniunlheﬂmm
building. In the course of the proceedings, the Defense pointed to the foct that this wimess
in the statement he gave to the Prosecutor’s Office on 24 May 2007, did not mention Sreten



as a person who beat him, However, the witness Ramis Smajlovié said in his statement that
he recalled the events when the prisoner Nurija was taken out of the premises and beaten up.
At that momens Nurija did not know the name of the guard who had done so, but the
witness Smajlovié told him 0 sk him the person who had hiil i) f K& fecognized him,
which Nurija did, pointing with his eyes to Sreten while he was passing by in the hall. ~

The witness for the Defense Ismet Tbrahimovié avers that Nurija Nuhanovié never spoke
ammemgdﬂmmhmeyaindukepublhofocmmyamuwmhmge.md
Nurija never complained to this witness about the pains he suffered as a result of the event.
However, this witness stated that he was in the Novi frvor building until 15 July 1992, more
specifically, before the asrival of Nurija Nuhanovié, Fethija and Mehmedalija on 19 July
1992 thus it is evident that thig witness was not in the prison when these persons were
beaten up, and the fact that the witness Nuhanovié never spoke about it does not mean that
the mentioned event never happened.

As for the level of beating Nurija Nuhanovié suffered, not only was he covered in blood and
M'Mhmmmwmﬂmulmﬁramhm .
Mshwmmmmmﬂwmaﬂm“ﬁmhﬂnmhwﬁ:h
uﬁmum-mu}amsmmmmmmmmmwm
plecing his hands on it; ' whs standing on hig leR hand side, while the pichiLp ivibiskovié wad
onlliuishl,beuingtﬂm.ﬁehmlmeredmetoﬂurijn‘smﬁmonyidﬂuminm
he stated that Sreten beat him up with the police baton unconscious, When he regained
consciousness, he was still lying on the floor, covered in blood. Several days later, Sreten
Mﬂurﬁanndonumifﬂmymumpomforhbor.mdlwmmevicﬁm
saying: "What happened, happened”. Nusija did agree to go out for labor because all
prisomavcidedmyinsonmepnmisuwhichmonadailyhasismiddbymldim
mmdmwdpimﬁﬁchdoummﬂmhdidmtwﬁﬂmpimm
by the beating. '

Based on the credible evidence presented, the Trial Panel concludes that the level of beating
MNWENu:ﬁamimdem.mehimuﬁmpmimlm
mmmlminmdwﬁuin&wﬁchmeﬁdmtﬁommephyﬁuliniwiudmlwmﬁmd
.mm,mmymmemuaNmm. The Panel concludes that the level
ofbmhaheamainddidnmuﬂs&theleplcﬁmﬂaforwnmmuumh&nwlepl
criteria for inhuman treatment. The perpetrators of this scrious beating were Sreten
Lazarevié and Markovié Mile who acted with direct intent, because by their-behavior, that
h.bybuﬁnathepemnmmimlheymmllnmmmekﬁmmum
wou!dlbllow.mdyuﬂnydidwamitmm.mwuwyeommimdacdmhmloﬂhm
of Inhuman Treatment contained in Article 173 (1) (c) as read with Article 29 of the BiH
CC.

The Defense of this accused contested the averments of the victim, stating that the manner
in which he averred the event happened was disputable, given that it happened during he
mm,mhhum!wmwuldilhmnumﬂnmmlemwuﬁmmm
he was kicking the victim. In the instant case this averment of the Defense is based on the

that the accused at the time was not wesring boots on the closed premises, The
expert witness for the Defense Mile Matijevié did confirm that the guard was suppggédvic
be wearing the same uniforms and the winter and summer uniforms differed [
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also confirmed that the boots are considered to be the field kit and that they were not wom
on the closed premises. However, this witness explained that at the time they wore the
available kit, not the one stipulated by the Law, because it was a time period in which the
shortage of the skilled staff and equipment existed and in which even the law regulations
did not cover all the agpects of the structure and functioning of the Mol and the military,
thus the argument of the Defense cannot be accepted regarding the formal dress code of the

guards in prison.

and Admir Had2iavdi¢ were sericusly beaten at Nov/ Jsvor by prison guards, including
Ostojic Slobodan, while Sreten Lazarevié watched. Based upon the credible evidence, the
Trial Panel concluded that the events as stated in the operative part of the Verdict did occur
and constitute War Crimes against Civilians pursuant to Article 173(1)(c) in conjurction
with Article 29 of the CC BiH.

Numerous witnesses, including Samir Pezerovié, Ramis Smajlovié, Admir Hadliavdié,
Mmﬁudihﬁe,a@mmwdwimmmiﬁdmmism

In this regard, the witness Nurija Nuhanovié avers that on one occasion the guard Slobodan
entered the room asking that a pry-bar or key be handed over, for he had allegedly seen one
of the prisoners bringing it in. Then he clearly set an ultimatum saying that the mentioned
items should be thrown out under the bars, end that it was not necessary for him to know

. m,ha_!mhnmg\t that moment the witness Nuhanovié did not know if any prisoner
s 9 y'-ﬂ =Tl

._.;-

Tidks Ui¢" fequesied items. The witnesses are’ consistent that after the deadline expired
and after the search failed to produce the alleged item, Slobodan came in and removed
Ramis Smajlovié and Admir Hed2iavdié to ancther room. According to Admir Had¥iavdié
after they had come to the other room, they were ordered (o face the wall and in doing so he
was sble to notice that among other guards present were Sreten, MiloS, Mali (Linle) and
Veliki (Big) Dragan and Slobodan Ostojié. They beat them with police batons.

Admir was beaten by Dragan and Slobodan, whom the witness recognized in the courtroom,
but he was unable to see who was beating Ramis, while Sreten was all the time present in
the room but did not beat him. He was able to clearly see all guards, because he tumed
around several times, begging them to stop beating them, saying that nobody had intended
to fles, and they responded to it by curses. The witness Ramis Smajlovié describes the event
!nﬂwmway.mdheismdmhewbeambyMaliDmmdSlobodm,while
Sreten wes present all the time, but he did not react in any way to prevent or siop the
beating. When he was beaten he only knew Sreten, while he found out the names of others
later, in the conversation with other prisoners. He was beaten on the back and below his

“kniged 522 W viever feil'down. He did not hear the guards speaking except that seemingly at

one point Dragan Veliki said that perhaps they were not guilty.

Admhﬂdﬂavdiemnhermlﬁdﬂmtmebuﬁnghrlﬁmmdmmmm,mdmh
ti.mewhcnlnfe!l he was told to get up, and every time he was not sble to do 5o they would
kick him. A couple of times he attempted to pretend that he fell unconseious, however they
did not stop kicking him. He does not remember if they stopped themselves ar they got tired



umwm%memwumumumummu
were “black and blue from this be ing* and other prisoners helped them, helping them with
taking the food-aiid' putting on'poultices. He felt the Wa‘m@%mw
the foltowing three days, since he was unsble to go to the toilette on his own because he
could not stand on his feet, thus he was carried there.

However, the witness A who was present in the same room testifies that it was ths guard
Slobodan who took Admir and Ramis out of the room, having set a prior ultimatum, and
later on he returned and said: “Ramis, Admir, you did not bring U1, the time Is upl”, and
subsequently he took them to the room next door. It is this guard who after the beating
brought Admir back to the prisoners' room, carrying him under his arm, because he was
unable to walk due to the.blows he had received. This witness also avers that the injuries
on Ramis and Admir were rather visible, and while they were beaten up, he could hear the
punches and cries from the room where they had been taken to, while Mustafa Halilovié
leﬂ!ﬁeq}ﬂpthepuldeleaﬂyhearSlobodannskingdnvieﬁmsiftl;cyhadwamedtqmape. )

In his later testimony, asked by the Defense the witness HadZiavdié confirmed that he did .
bﬁnsuwmﬁom_m_smmmmm&dmwﬂ,mthmm

it seemed to him that ‘it was possible to escape from Novi Jevor bulldiss 3l Egured’bo

soon that such idea is entirely pointless. He testifies that the prisoners did think about it, but

it was an idealistic aspiration, given that it was impoassible to get out of the premises where

they were held, and the free territory was as far as Tuzla. He recalls that, after his arrival,
Siobodan said that the key should be thrown out under the metal door, but he does not
remember that while doing 80 he said that he would not meke any problems to a person who

handed over the key voluntarily.

In other words, the Panel concludes that Ostojié Slobodan and other guards, in the presence

of the Deputy Prison Warden Lazarevié Sreten, heavily beat up the victims, so badly that
neither of them could stand or walk for several days without somebody’s assistance.

Since the detention of both Admir and Ramis was unlawful, they cannot be faulted for even
Mnﬁmm,mlnommjnﬁ&mehMmﬂnmofﬂwmuDe&m
tendered into-evidence an excerpt from the Rule Book on Performance of Public Security
Duties — published in 1977, which, according to the expert witness Mile Matijevié, was @
acted upon even in 1992. The Defense represeated the case that these two victims were
preparing 10 escape ‘and obtained the instrument by which they could.da jt.and inflict -
injurics on the guards. - oL

muputwlmes.explaininguwmenﬁomdemt.nfandtomahﬂofthekuleaook.
which defines the situations when it is justified to use the force against prisoners, however,
he too categorically stated that during the searches and finding the items which serve for the
ucape.lhephysicalfomalmldbeusedﬁmamlﬂmambberbmnshoulduusdum
last resort. In addition, he firmly avers that it is justified to use the means of force only as
longaslheaetiveorpusivemimmlam.a:ﬂetpmslymmdmapolieeofﬁeermm
not use excessive force. In the case at hand the conduct of the guards toward the victims
exceeded the beating permitted by law for those who violate the prison rules. In addition,
happliuﬁmof&eku!ehmkhqmﬁmﬂeuﬂﬂummntoﬂheupﬂwimu
to whether the demonstration of force is at all justified in the case concerned. One magipgEzSsn
d:e_qngicﬁonhmasmhowitwaspossiblethatdudmﬂbedconductofthe guarddilinked &2
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to the Rule Book, which justifies the use of the physical force in some situations, and upon
which the guards allegedly acted, when one bears in mind that all persons in the Court and
Novi Isvor building were unlawfully deprived of liberty and detained. More specifically, the
legitimacy in ecting is violated in the very beginning, and the Defense refers to it anly when
the rights of the accused are violated. If the guards acted pursuant to the law, how it was
then possible that in a number of situations they neglected their basic duty, which the expert
witness for the Defense pointed out several times in his testimony, relating to the safety of
the detainees, that is, preventing the unauthorized personnel to enter the prison and maltreat
the prisoners, which happened almost every day.

Based on the presented evidence, the Panel concluded that the beatings of Admir and Ramis
were intentional and that they caused severe physical and mental pain and suffering. The

. severity of beatings and the inflicted injuries satisfy the legal criteria stipulated for inhuman
freatment. s

The eccused Sreten Lazarevié and Slobodan Ostojié in the commission of the offences acted
a3 co-perpetrators. Slobodan Ostojié is a direct perpetrator of the offence, and Sreten
Lazarevi¢ gave such contribution (ordered the search, bringing in of the victims, waiching
of the beatings, and requesting the confession) which is logically considered to be as
significant as the commission of the criminal offence. Acting in the mentioned manner, the
accused Lazarevié Sreten and Ostojié Slobodan ook intentional and conscicus actions to
commit the criminal offence which is their common offence. The contribution of each of
them is significant and without it the offence could not have been committed in the planned
manner. .

In the commission of the offence they acted with direct intent, being aware of the
irregularities of beatings and consequences of such conduct, and wanting such consequence,
whereby these eccused committed the criminal offence of Inhuman Treatment under Anicle
173(1)(c) as read with Anticle 29 of the BiH CC.

" A O el 1, 4.l

Based on his command responsibility the eccused Sreten Lazarevié is charged with failure
to prevent or at least report the commission of the criminal offence by other guards who
opened the prison door to paramilitaries allowing them to maltreat the prisoners. More
mciﬁeﬂly.onmmﬂmimddnyﬂumdsaﬂowedmﬂmﬁudpemmmmmﬂn
prison and carve crosses on the foreheads of the prisoners Fahrudin Memié, Edin Skurlié
and Fadil Hadi¢. The Prosecutor also proved beyond reasonable doubi that the prisoner
Remis Smejlovis was sexusally abused, by forcing prisonérs to put their sexual organs into
oneothu’smonth,anlltlms,lmcraﬂa.thcylbrcedllwpﬂsoml!misquiniﬂodoiuo
another unidentified prisoner - a Romany by nationality.

a) The witness Ramis Smajlovié recalls that the event indicated in the Indictment happened
onanundetumineddayinthenishlhom.auhuimﬂhcpﬁsomhadahudybeen
asleep when paramilitaries entered the Novi frvor premises, firstly removing Fahrudin

. Memié and Kasim Ped2it, whom they beat up, and subscauett, Fahrud
hlssl‘é“dlf.’*inél'u:hnng‘a:ﬁi "Wl; up, and subsequently a certain Sasa arrived with

) . uniform. One of the persons from the
mmmyingaamﬂlydumedkni&ﬁmawshuppdntHealsoexphined
ﬂmS&wanomloulmembuofﬂmmmIHmymﬂu.mdhehwdﬁomothu
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dndmewlmth;:tmdelained in the Misdeinearior Court and

person came and maltreated the prisoners. The
for the Defense Viado Delié explained that a person known to the prisoners as
was in fect a young man from Vojvoding, who was at the time a member of the
Htary formations. This witness also had an opportunity to conduct a crime scene
investigation in the case when $ citizens were murdered, which, based on the information
gathered in the field, was committed by Sada himself and a girl who was constantly with
him, and who is known as Lelica.

The witness Aljja Buljubalii¢ recalls this event on the Nov/ /zvor premises, when on ons
occasion armed soldiers entered the premises where the prisoners were held, and carved
crosses on the forcheads of Skurlié, Fezlié and Fshrudin Memié. Those men were then
cideréd to lick' their blood off the floor. He then explained that Fahrudin Memié, while he
was licking his blood off the floor, was forced to put his fingers on the floor and soldiers

mm.m;ﬁmuwimddmweuvedcmmonmefpmm

chests of the inentiohed prisoners. He does not know how they enterer theinemises, piven -
that the door was locked, and he assumes that the guards let them in. He furthér avérs'that

the guards did not come in with the soldiers. They would probably stay in front of the door.
He was not able to notice the details about it, because the prisoners were ordered to stand up
when a soldier entered the room, with their hands behind their back and their heads bent,
and when a third person entered the room they had to address him saying: “Yes, mister Serd

A victim of the mentioned event, the witness Fahrudin Memié, remembers that the persons
who carved crosses on his forehead, stamped on his fingers, said they were coming from
Radalje.Lateronsomepﬂsommldhimﬂmand:n'omionﬂwyhadukmhhmhoﬂ’
his hand, which he did ndt feel at all. The witness Mirsad Omerovié did not participate in
the event, but he saw the scars on Skurlié and Fadil after he had come back from labor. He
saw that they hid deep injuries, and he thinks that Edin Skurlié still has the scar on his
fonhud.beeamulnhmdﬂnyhadmedﬂnmontﬁsfmhudhyahyomm
he aiso heard that Safia had done it. This witness also avers that the soldiers could only enter

if the guards who-had the keys let them in. Hednmmmdoynundiﬁgmnmm .
situation when Sredo was in the prison, who never allowed anybody to enter the pnsoner - 7

rooms, as opposed to the situation when other guards were on duty whom he never saw or
heard objecting to the entry of the armed soldiers.

b) lnnwdeﬂwabmdmpﬂmFMinMiémﬂﬁddmhw
MinhmmnVeIMmemm.mesmmbym
mlagirl.l-!eotdmdRmianndamofnommynuiomlityzomkemirmuoﬁ
mdpu&:monluxmmhﬂher,%ﬂeﬂugiﬂmmpaniedﬂmmwamm
mtmﬂhmﬂemabhmeluﬂymlmmmmwmbmhimuponﬂm
occasion.

The witness Ramis Smajlovi¢ confirmed that on one occasion the soldiers led by the
mwlymmsmmemmnmmmmmmmmmm
others’ 10 perforin oral sex to one another. The witness had to do that with a person of
Rommymﬁonallty.whilehdilﬂandﬁedidnwmwimane!deﬂym.ﬂe
dm:gidmpamg&h,\yhowwmhmnﬂl,bmhedmé“mm P Whe
T 5 . " . .'J"T-_' Ko :I": .?.r.
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: was present on that cccasion. These allegations were confirmed by the
¢i’'Omerovié, to whom Ramis spoke about the event, mentioning that his sons
were forced to do the same, but they never said so, while the witness Mirsad Omerovié also
stated at the main trial thet ke and his brother were never sexually abused, but they knew
what happencd to Ramis Smajlovié, because on the material day he did not go to the forced
lzbor and he heard this story from other prisoners. Having in mind the circumstances
surrounding the commission of the offence, the manner and consequences it caused, the
Trial Pane) infers that the maltreatment of prisoners by paramilitarfes was an inhuman act.

among the
wi

Having established that the guards allowed the paramilitaries to enter the prisoner rooms
and maltreat them, and that the accused Sreten Lazarevié was part of the prison hierarchy
and had effective control over the guards, the Trial Panel has to consider the evidence to
establish if the eccused knew that the criminal offences were about to be commiited or that

" they were committed by his subordinates and whether he did not tske any ressonable

R
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measures 0 prevent them, punish them or at least to report to the superiors their
unauthorized behavior.

Wﬂh‘méhlngwhedm the accused knew or had reason to know about the maltreatment
of the prisoners, the Trial Panel considered the following evidentiary factors: nature of the
criminal offences, their frequency and duration, the distance of the accused from the
location where the criminal offences were committed, visible material evidence that the
criminal offences were committed, the scale of the criminal offences and commission of the
criminal offences in the past period under the similar circumstances or in which the same

persons took past. '

The Trial Parel recalls their previous findings that the beatings of the prisoners by
unauthorized persons were a common occurrence at the Misdemeanor Court and Novi krvor.,
The Panel also recalls that the accused was present in prison when unauthorized persons
maltreated prisoners, and that they heard the sounds of beating, they saw the material
evidence of beating, heard cries and moans of victims. Although the Trial Pane! accepts that
the accused Lazarevié perhaps did not know that the paramilitaries would carve crosses on
lhefmlmdsoﬂlmpemm.itinfeudmnhemuudmdlmtlyinfmnednbomthe
beatingsofmepﬂnnmbuaminmoﬂmmheweiﬂmpmlordhmly

involezdimtke physical maltreatment of the prisonexs. .2 i ux - g

Accordingly, the Pancl finds that the eccused did know of the physical and mental abuse of
pﬁmbymﬂuﬁudpummmmalbwedbemdnpﬁnnbyMSmm's
daily presence in prison and his direct participation in the maltreatment of prisoners as well
as his knowledge of the physical state of the prisoners corroborates this conclusion. The
wimfhrmene&mMehmedRawémndﬂutitmevidenmanytlmeataminimmn
oflulfofﬂnpﬁsonmlhﬂdwymbeatmdlmdnﬁn&nmnﬂlyknwthﬂhmd
oﬂmmmmdlyallowedmﬂmﬁudmwenmdnpﬁsonmdmdmdw
prisoners, he had the necessary knowledge about the specific crimes which the Prosecution
argues he failed to prevent.

xmmm:mmsmmu»mmdwmwmmm:m

wimauphysleallyandmenmllyahmlhemisomlhemmohliged!opnvem
wdawﬂdaeﬁmandpunhhmmfotﬂtﬁrmngdomm“mnﬁnﬂepimof
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evidence was tendered suggesting that the accused took any action to punish the guards who
hed allowed the unauthorized persons to enter the prison or to prevent repetition of these
criminal offences. Even if he did not have the possibility to punigh the guards for their acts,
ﬁ'wmmmmwmmmmwmmmmmmam@m

However, there is ample evidence that the accused could have prevented causing physical
and iiental paii and suffering to which the prisoners were subjected. Firstly, the police
station was only several meters away and duty police officers could be called by phone.
Secondly, Sredo Vukovié testified that he was expecting the guards to inform him that
unauthorized persons hiid entered the prison to maltreat prisoners, b &, {nstiisin Gini-he -
was persistent that he was never informed about it. When Sredo saw carved crosses he
threatened that ont or more guards who allowed the entry would be sent to the front line,
After this, unauthorized persons were nat allowed to come near the prison or prisoners
anymore. More specifically, Sreten could have immedistely reported the commission of the
criminal offences and guards who allowed the entry, and the abuse would have stopped.
Instead, the accused did nothing, thereby allowing the physical and mental abuse of the
prisoners to continue. This was confirmed also by the witness Mustafa Halilovié who stated
the following in his testimony “Sreten rever attampted to stop the scldiers, but Sredo did.
He even told the guards that they should not let anybody imto the prison without
permission.”

The legal duty of those in positions of authrity to take the measures required either to
prevent the crime or to punish the perpetrator implies that, in cestain circumstances, all that
is required is to report the marter to the competent authorities. This is because intemational
law also recognizes that a superior cannot be required to perform the impossible. For this
reason, a superior may only be keld criminally responsible for failing (o t2ks shetp meagures
that are within his powers. In this case, the Trial Panel faults Sreten Lazarevié and holds
him criminally responsible for failing to notify the police and/or Sredo that unauthorized
persons were entering the prison and abusing prisoners.

Accordingly, based on the evidence presented, the Trial Panel concludes that the Accused is
criminally responsibiec under the theory of superior responsibility for the inhuman treatment
of Ramis Smajlovi¢, Fahrudin Memié, Edin Skurli¢ and Fadil Had2ié as described in the
operstive part of the Verdict.

The Prosecutor established beyond any reasonable doubt that the accused Dragan Stanojevié
on many occasions unlocked the prison premises and enabled Serb soldiers to abuse
prisoner Fahrudin Memié by pointing him out and by telling the soldiers that he was a
person who wounded a Serb.

t}'—ql-‘,,i}-ﬂ.-'n'.

The witness Alija Buljuba3ié recalls when on onc occasion a soldier came-into'the room in
Novl Isvor accompanied with the guard Dragan, and asked the witness if he knsw Abdulah
Buliuhlié,audalm'hemnddﬂmlwwhisnhﬁve.hemindab!owwilham.
The accused Dragan, who was still present, said that the witness should not be maltreated
mhehadhemdmimdbymimlw.m_dhepoimdtoaguyfm gpra,, itd°on




whom hs usually pointed to soldiers, stating that he had been in the BiH Amy, snd
subsequently they would maitreat him. In his personal opinion Dragan had criteria for the
selection of persons on whom he always pointed, probably to save other prisoners. On
several occasions the witness brought this guy from Sapna a cube of sugar and some drops
and medicines he had found in houses, for him to calm down. He did this every time when

. hewasbeat@up,whichlnppuwdnlnﬁvelyoMThemﬂuioned“wﬁomSapm“isin
44 factRulirudirrMemi€. The victim also confirmed at the main trial that the guard Dragan on

several occasions opened the door to the soldiers, pointing to him and saying that he was a
member of the BiH Army and that he had thrown a hand grenade and wounded a soldier,
which is why they called him “bomba¥*/bomber/. This guard always encouraged the
soldiers to beat him up. He knows for sure that it was Veliki Dragan, as they called him,
who opened the door and pointed to him, but he is not sure if he would stay in the room
while they were beating him. This guard was well-built and had a tanned skin, and he
recognized him in the courtroom as the second accused Dragan Stanojevié. His general
conclusion was that he was beaten up every time Dragan opened the door.

In eddition to the day-to-day malireatment of Fahrudin Memié, the witnesses also confirmed
the event with which the Indictment charges Stanojevié. More specifically, the event
happened on the same day as the sexual abuse of the witness Ramis Smajlovié. More
specifically, the victim Fahrudin Memié avers that on the same day he saw the guard
Dragan opening the door, and then Sala followed him accompanied by two men and a girl.
Having maltreated Ramis, they ordered the vietim to lie on the floor with his hands

-5 - elsnghediingo-fists which he had to put under hia belly, and at least ane of them was jumping

: = el v

on his back, which caused his ear bleeding, probably due to the pressure, The girl who came
with him eddressed all the present in the room saying that she would be back tomormrow and
repeat it all. The witness Ahmet Omerovié confirmed this, which was in the room when a
person wearing a uniform with a cockade on his hat jumped on Memié's back, while he was
lyiusontheﬂoor.hhismﬁmonyhewnfmdthuitminﬁnﬂnmmmmm
he recognized in the courtroom es the second eccused, who nicknamed Fahrudin Memié “a
bomber* and he always pointed him out to the soldiers, saying that he was the one who
Mdhbaunup.conmmmmmimmﬁuofmeMMuniemmﬂy
myiugwthepﬁmmﬂmhehsdbunbnughnopdlonﬁnmlhcwdak'sfam,puﬂieally
ﬁnmthehom.sothntevmbodymunclmutowbyhcgmumnickname.Apanﬁom
him other prisoners got nicknames too, so Fetah was nicknamed “Dinamita8*/blaster/,
Mustafa Halilovi¢ was “Salin otac*/Safo’s father/. Other guards used those nicknames too
later on, when pointing for the soldiers to the prisoners who should be maltreated.

The witness Fedil Smajlovié confirmed that a guy from Sapna was almost always
lgglm;g‘qmﬂgumg-hemuldmdmnwng him in the room beaten up, and on
mmmemmmmdimmmmmmmmm
were present in the room. However, the witness Mirsed Omerovié avers that he wag also
wmmoaamp!eofmuiomwhenﬂnso!dimmeaManie.mslhemmd
ﬂmDmmWﬁedmandaﬂuﬁewldiuhadmmhamMthdidm
:hng;:wmm,heonlymw it, without taking any action to prevent soldiers to maltreat
soner.

:ﬂlePaudmepmﬂmFdwdinMuniémoﬂen_hutenupdminshisdaenﬁmmddw
injuries he sustained were clearly visible.



Rendering the decision that the accused Dragan Stanojevié violated Article 173(1)(c) a3
read with Asticle 29 of the BiH CC, the Panel concluded thet Fahrudin.Memié was
maltreated due to the actions taken by this accused, which actions significantly contributed
to the commission of the criminal offence. The accused had the intent and willingness to
commit the offence."The accused - knew well that the -paramilitary *Toiuiliong’ Vigitéd
detention premises who meltreated the prisoners. On the relevant occasions ‘when
formations were coming to the prison, the eccused was aware that the exclusive reason of
their coming was to maltreat the prisoners but in spite of that he showed his willingness to
participate in that event. The accused gave the objective contribution to the commission of
the offence by opening the prison deor voluntarily, providing the members of the
paramilitary units an unttindered catry into the prisoner rooms. Hed the accused on the
given occasion denied entry to those persons or if in the course of its commission he
pmuuedlheirmﬂmmmgdnplumdommewddmthwehnpmmnh
jmportant 0 state that all the witnesses were conmsistent in establishing that the
mdumo:n;;fﬂummilimhhnmdmo&lymmmmmm
was on the shi

Theé position of the Defense that the accused was forced to let the paramilitasies into the
prisoner premises is unacceptable. It follows from the presented evidence that other guards
had difficulties in communicating with the paramilitaries when they arrived, but it is evident
that when Dragan Petrovié was a guard, he never opened the door, and tho-peczons were not
mattreated. In support of this Court’s conclusion is the fact that the accused Stanojevié
always took active part in it, by pointing to the prisoner Fahrudin Memié, and based on the
statement of the witness Ahmet Omerovié, in situations like this ke was usually standing on
the doorway “smiling™.

The Panel established thai regardless of the nature and frequency of these beatings to which
the victim was subjected, the physical and mental pain he suffered did not rige to the level
of torture, only to the level of inhuman treatment, in the way that he was subjected to the
permanent maltreatment, beating with rifie butt and fists, and then ordered to lick his own
blood, and was always left without any medical treatment. In spite of the serious injuries the
Court found that the sctions of the accused meet the requirements of the criminal offence of
Inhuman Treatment punishable under Article 173(1)(c) of the BiH CC as read with Anticle
29 of the same Code.

e Ted -, -
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8. Acquitting Part of the Verdict

Pursuant to Article 284(1)(a) the accused Sreten Lazarevié was acquitted of charges
that he bad committed the criminal offences under Count 1.5. of the Third Amended
Iadictment.

mmmmmmmanlmlemwsofmmu
M&nuﬂmmemenﬁondmtwmummdscﬁuhmw pArt: Of o~
the Indictment. Fahrudin Memié testified on the mentioned event, stating that on $h£22 6t
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1992, he believes it was Friday, he was taken from the Misdemeanor Court to the guards’
room where he found Sreten and a long-haired soldier. Upon his arival, they asked him
about his brother-in-law's brother whose name was Hasan, saying that they had information
that he was involved in the weapon smuggling. On that occasion Sreten slapped him in the
face “with the back of his hand". Later in his testimony ho explained that apparently Sreten
hit him with a clenched hand and it felt as if he received a stronger slap. This witness added
that by that time he had already had visible injuries, because efther his lip or ear were ofien
split, and the event happened shortly after the carving of crasses, so that he had a cross
carved on his forehead, but he believes it was not so visible.

Howaves, the witness also stated that with regard to other injuries he sustained, this onc was
notgseevermsbut it:was more humiliating, and that the slapping did not cause any bruising
and swelling on his fece. More specifically, the Panel believes that the acting of the accused
did not cause serious physical or mental pain, or violate the bodily integrity of the accused,
as 8 minimum requirement of one of the elements of the criminal offence under Article
173(1)(c) of the BiH CC. The fact that the treatment was only humiliating without meeting
other requirements is not sufficient for the qualification of the criminal offence the accused
is charged with in this Count of the Jndictment.

Pursuant to Article 284(1)(c) the accused Mile Markovié is acquitted of the charge that
he had committed the eriminal acts indicated under Count 3.2 of the Third Amended
Iadictment.

As for the charge on this Count of the Indictment, the Prosecution presented only one piece
of evidence by hearing the victim, who stated that on one occasion Mali Dragan came for
him in the room and tock him downstairs to the guards' room. There was a table in the
room, and he saw a certain Brane standing next 10 it, who he believes was a prisoner too,

... begausa o was, wearing civilian clothes. Immediately after he arrived, he hit him in the

 belly and the Witness fell down, Then Mile continued kicking him having the military boots

. to.a;ﬂ'u' [ .
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on, and due (o these kicks the witness still has a scar on his chin. According to the victim,
hemorduedbkeephislnndshﬁontofhis&ulopmmﬂnbloodﬁomspluhingon
the walls. At the time Brane was standing behind the table watching it. On that occasion
Mile addressed the witness asking him who had killed his wife’s brother at Velja Glava, to
which the victim could not give the answer.

Mali Dragan brought him back to the room, where he fourd Nurija Nuhanovié, Mustafa
HaliloviemlaoeminHdﬂiaﬁomkuh.mibmsantookhimmduhedandmhim
there, and he recalls that Mustafa Jahié wiped him with a wet towel, He did not find out the
mmofﬂwmhnhemumuthmitismammwuuuhewindowonu.ulklng
to his under-aged neighbors who were brought to the Court, whom he asked about his
family. In the aftermath he had an opportunity to sce the guard Mile who cursed his mother
saying: “Haven't you died?*, The witness then asked him to kill him, to spare him from
ﬁu‘tlmau&ﬁng.toﬂdchheupﬁed:“Dombwwthumbullaeom!mmb.wum

. oo
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Hm.duﬂng&eniﬂmoﬂmwlmmﬁmeddwbuﬁngofﬂwvieﬁm.dﬂmghall
ol'llummmuherontheﬁmﬂowmim.ThcuﬂmMthaﬁlwiédmmt

recall the mentioned event, that is, he does not know that 'the vistim,was beaten up, and he



points out that s Wbl ave siiely noticed If he had been besten, 5L vy 4 -

that after the beating he was brought back to the room where the witrieas Nurija Nuhanovié
mmvudﬂsvﬁmmdidmtmwmyﬂﬁmabounhemenﬂomdmm
witness Alija Buljubali¢ never heard the prisoners complaining about the conduct of the
accused Mile Markovié, which was confirmed also by the witness Samir Pezerovié, whils
the witness Ramis Smajlovié stated that the victim was in prison with him, but that he did
not know If he had any problems and if someone beat him. At the main trial Ahmet
Omaoviémwddmheknewlhevicﬁmdminguuirdeummhnhedidmtmhr
that he was beaten up during his detention. Finally, the witnesses Jusuf Omerovié, Fedil
Smajlovié, Mehmed Red2ié, Asim Banjanovié and Sejfo Suljié testificd about the attitude of
mmwmmmmmwmmmMMMMmmy
time took the victim out and he never spoke about the beating.

In addition, the Defense for the accused, contesting the credibility of the victim's testimony,
more specifically contesting the averments that Mile beat him saying: “Who Ailled my
brother-indaw at Velja Glava?”, presented the evidence by hearing the witness Rajko
Gligorevi¢, wiio is'the Fither of the late wife of the ascused Mile MagiewiA. In his testimony
this witness firmly stated that he did not have a son, in other words, that'thic accused did not
have a brother-in-law. He also confirmed that his three other daughters were married, but
that their husbands did not get killed, only one of them died in 2007 in Dobanovac. Among
thepemnswhomthcaecmdmycallabmﬂm-in-lawonemyeomideﬂlnhusbmduf
Mile’s two sisters, but to the witnesses® knowiedge none of them was killed.

In the case at hand the Trial Panel could not establish beyond reasonable doubt that the
iucﬁmlmﬁngcmlnppendinhmuindimdinmwimnem, basing its belief
exclusively on the statement of the victim, particularly if an entirely illogical averment of
mmumuammmmmdmmmm.mmnu

ble that the accused does not have a single family member whom he could
consider his brother-in-law, and nobody in his family was killed during the conflict. The
miisglmmhér:wlmwhowuepmeutintlnmmwhhﬂnvicﬁm.domtmenﬁon
uu'eveﬁ!;whichvmuldwuinlybemmbud.lﬁlhnppeneduall. Following the above
mﬁomd.meTﬂalPaml.havhanoevldmuwniehwou!dmNishﬂwaimw

momluliuofmemddmndmymbbdwh.muimdwgqfﬂpw# .
having committed the criminal offence punishable under Article 173(13(c) ortné BiH CS. - "

Pursaant to Article 284(1)(c), the aceused Slobodan Ostojié was acquitted of charges
that be had committed the eriminal acts under Count 4.1. of the Third Amended
Indictment.

mmwmhmmmm“fﬂdemwmmmmﬁmomﬁs
accused in beating up the prisoners Nurija Nuhanovié, Fethija Nuhanovié, Mchmedalija
Nuhanovié and Ramo Torahimovié, Firstly, during the trial no substantive body of evidence
mpmﬂd&hﬁhw&blymnﬁm&nﬁemmd&bjiémmthhb?ﬂm
Ixvor building on 19 July 1992, when the beating up of the victims took place.
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up of Giher parsons brought into the room with himi. He only concludes in the sense of the
substantial likelihood that the accused Ostoji€ beat Fethija Nuhanovié and Ramo
Ibrahimovié because he “was standing on the same side where they were™ and wes able to
clearly see that he “approached™ other victims, but due to his position he was not able to
clearly see if he was hitting them and whom among the victims he was beating. The
participation of the accused Ostoji¢ is disputable as well as his very presence in the room, if
one takes into account the fact that during the cross-examination the injured party Nurija
Nuhanovié¢ was not able to recognize the eccuged Ostojié in the courtroom, although he
categorically stated that it was he whom he saw in the room where the beating happened.

The Defense of this accused offered the alibi by hearing the witness Radivoje Miti¢ and
Radivoje Ristanovié, who stated that on the material day, more precisely on 19 July 1992
the celebration of the Molitva /the prayer/ took place in the village of Jasenica, in which the
accused participated. In support of this averment the church calendar for that year was
adduced as evidence into the court file which clearly indicates that Petrovdon /ihe Saint
Peter’s Day/ in that year was on Sunday 12 July 1992, which according to the witnesses
mean3 thai'the' Molira of the Jasenica village took place on the following Sunday, that is,
on 19 July 1992,

According to the witnesses heard, the accused Ostojié was in the village of Jasenica with his
wife, visiting his relatives. The witness Radivoje Ristanovié states that Slobodan was in his
house until 19:00 hours, and then he leR to another relative Radivoje Midi¢, who also
appeared to testify and confirmed that Slobodan was at his place until 22:00 hours, and that
he subsequently drove him and his wife home,

However, the Trial Panel did not give credence to the testimonies of these witnesses
primarily because the witness Radivoje Ristanovié, during the examination was not sure on
what day Moliiva took place in Jasenica, if Petrovdan was on Sunday, in other words, he
did not know if it was celebrated on that Sunday or on the following ons, because it
traditionally happens on the first Sunday after Petrovdan. The Panel finds it unusual for the

*  person who clearly recalls traditional holidays, celebrates them and remembers the persons

who participated in the celebrations. He also stated that prior to his testimony together with
the socuscd. ho had-a’lock at the calendar from 1992 in order to refresh his memory as to
when Petrovdan and Molitva took placs in the village. Also, the panel did not believe the
testimony of Radivoje Mitié, who also confirmed that Moliva was on 19 July 1992, and
that Slobodan visited his relatives in Jasenice every year on the .Molitva Day. More
specifically, this witness avers thai the accused visited him every year and that he visited his
village Ped2ine to celebrate the Trede tro/ice, however asked by the President of the Panel
he stated that he did not know when Slobodan had got married and that he was not at his
wedding party and that he did not visit him when his children were bom, because he
allegedly had other obligations. In conslusion, the testimonies of the witnesses are
inconsistent with other indisputable facts, and above all, they are illogical. The witnesses in
awllmmmwdmmmmﬂullymmatitmmlyin 1992 when
SIobodnnwuvisidnsﬂminﬂnvillase.alduuollm.utheirﬁimd.ulﬂmughmeydid
nothwwanydmilsabomthemofmobodanatﬂmtimemdhisenmementua
m.mmmwemmmmmpﬁmmwmumm.mmr
kmwledgeaboutllm,andwlduulyhedidmtpudcipateinmysigﬁﬁmtevminthe
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life of the accused, such as the wedding or the child birth. In conclusion, the Trial Panel did
not give credence to these witnesses and it did not accept the alibi of the Accused.

However, in the course of the proceedings the evidence was not presented through the
testimony of other persons, who were allegedly injured by the commission of the criminal
offence with which the accused was charged an this Count of the Indictment, thus the Panel
concluded that based on the testimony of one of the victims it was not possible to establish
Wm@b!e&uhﬂwhmlmmofmminﬂwwmmiuimofﬂn given

nuCom.whﬂeeyaluaﬁngtheevlﬂme,midmdalsooﬂmpimofwidm
presented at the mais trial, however it did not analyze them in detail.and it-<lid not.find it
relevant to the rendering of the final decision about the criminal responsibility of the
accused for the commission of the given criminal offence. The Court rendered this decision
having in mind that this evidence eventually would not affect the final state of the facts
eswblished as well as the conclusions the Court drew based on the evidence whose
evaluation it presented in the Verdict.

9, Dismissing part of the Verdict

Pursuant to Article 283(1)(b) the Panel reached the Verdict dismissing the charges, given
that the Prosecutor by filing the Second Amended Indictment of 12 September 2008
abandoned the-criminal prosecution for the criminal acts under Counts /2 and U7 c) of the
Fitst Amended Indictment, which relste to the accused Sreten Lazarevié, and the charges
under Counts II/2 and 11/3 which relate to the accused Dragan Stanojevié.

s w .. oy -.,-:-o;-:‘ﬁw\. s vt

Deciding on the duration of the punishment for each of the accused, the Court pasticularly
constdered the fact that the crimina! offences of which the accused were found guilty were
committed with an intent, direct or potential, in other words, with the indisputable
knowledge of the accused about the nature of the acts and their consequences.

The Court particulesly considered the fact that all.illegal acts were committed against
members of other ethnicity in relation to the cthnicity of the accused. Members of that
ethnicity, s it was established, were ail the time under the authority of the accused,
helpleu.inoﬂmmds.subjemdtomummyoﬂhcawmd. .

With.respect to the aggravating factors on the part of the accused, the Court had in mind
that they committed the offences in the capacity of reserve police officers-guards in prison,
beingumoftheirpuiﬁonmdpowm_!htpﬁmmnmmﬂnymouigdm
protect, especially with regard to Sreten Lazarévié, who acted as a superior to the guards,
more precisely he had a higher level of responsibility. Also, the aggravaling-réctors against
the accused Sreten Lazarevié and Dragan Stanojevié, which the Coust took into account, are

the number of acts, and the persistence the accused demonstrated in committing the crimisii;
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As for the mitigating fuctors, the Court had in mind the family situation of the accused, their
proper behavior before the Court, and the fact that the paramilitary formations made the
performance of the dutics to the guards more difficult, and on the part of the sccused Mile
Markovié:and Slobodan Ostoji¢ the lack of persistence and ruthlessness in the commission
of the offence.

The Court believes that the sentence of ten years’ imprisonment imposed on the accused
Sreten Lazarevié is proportionate to the gravity of the committed offence and the leve! of
the criminal responsibility of the accused, and that the purpose of punishment will be
achieved with the sentence.

The Court considered the established mitigating factors with regard to the other accused by
their quality and quantity as particularly mitigating, and having in mind the current family
situation and health condition of the accused, it decided to sentence the accused Dragan
Stanojevi¢ to seven years of imprisonment and the accused Mile Markovié and Slobodan
Ostojié to five years of imprisonment each, believing that the imposed sentence will achieve
the purpose of punishment.

11.Decision an Costs
T, ge st T

As for the decision by which the eccused are relisved of the duty to pay the costs of the

. criminal proceedings, the Cowt believes that the accused are of such financial standing that

they are not able to bear the costs of the criminal proceedings and thus, pursuant o Article
188(4) of the BiH CPC, it relieved them of their payment.

12, Decision an the Property Claims

Acting pursuant to Asticle 198(2) of the BiH CPC, the Court advised the survivors and
victims of the crime to pursue their potential property claims in the civil proceedings given
that during the trial they were not able to state the amount of this claim, and the information
gathered during the proceedings did not offer the Panel a reliable basis to finally or partially
decide on any property claims.

Minutes ‘l_'ake'r President of the Panel
Lejla Hoallg . | : . . Judge
" Mira Smajlovié

Legal remedy: An appeal from this Verdict may be filed with the Appellate Division of
Section I of the Court of Bosnia and Herzegovina within 15 (fifteen days) of the day when a
written copy of this verdict was sent.
Huappealshnllbeﬁ!edumh_lhis&miuﬂumﬂicimtmbuofm
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