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Defence of police officer following lawful orders-- Trial judge calling own evidence --
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Whether war crimes and crimes against humanity separate crimes from included
Criminal Code offencesor whether Code provisionsjurisdictional allowing Canadian
courtsto exercisejurisdiction in situations of war crimesor crimes against humanity
over criminal activity occurring abroad -- Whether necessary for the jury to decide,
beyond areasonable doubt not only guilt under applicable Criminal Code chargesbut
also whether acts war crimes and/or crimes against humanity -- Whether requisite
mens rea for each offence requiring the Crown to prove intent to commit criminal
offence and knowledge of factual characteristics of war crimesand/or crimes against
humanity -- Whether "peace officer defence" available and nature of that defence --
Whether trial judge'sinstructionsto thejury adequately over coming prejudice caused
by defence counsel's inflammatory and improper jury address -- Whether police
statement and deposition of deceased per son admi ssi bl e even though within recognized
exception to the hearsay rule -- Whether trial judge properly calling own evidence --
Whether trial judge's instructions to the jury relating to the Crown's identification
evidence appropriate -- Criminal Code, RS.C., 1985, c. C-46, ss. 6(2), 7(3.71)(a)(i),
(i), (iii), (b), (3.72), (3.74), (3.76), 15, 25(1), (2), (3), (4), 736.

Constitutional law -- Charter of Rights -- War crimes and crimes against
humanity -- Nature and proof of offences -- Allegations arising from detention,
robbery and deportation to concentration camps of Jewish personsin Naz-controlled
World War 11 Europe -- Defence of police officer following lawful orders -- Whether
infringement of principles of fundamental justice (s. 7), the right to be informed
without unreasonable delay of the specific offence (s. 11(a)), theright to trial within
a reasonable time (s. 11(b)), the right to be presumed innocent (s. 11(d)), the
requirement that an act or omission constitute an offence (s. 11(g)), the prohibition

against cruel and unusual punishment (s. 12) or the equality guarantees (s. 15) -- If
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so, whether infringement justified under s. 1 -- Canadian Charter of Rights and

Freedons, ss. 1, 7, 11(a), (b), (d), (g), 12, 15.

Respondent, a legally trained captain in the Royal Hungarian
Gendarmerie, was commander of an investigative unit at Szeged when
8,617 Jewish persons were detained in a brickyard, forcibly stripped of their
valuables and deported under dreadful conditions to concentration camps as part
of the Nazi regime's "final solution". The only authority for implementing this
barbarous policy in Hungary was the Baky Order, a decree of the Hungarian
Ministry of thelnterior directed to anumber of officialsincluding the commanding
officers of the gendarme (investigative) subdivisions. This order placed
responsibility for executing the plan on the Gendarmerie and certain local police

forces.

Respondent was charged under the Criminal Code, R.S.C. 1927, with
unlawful confinement, robbery, kidnapping and manslaughter of the victims of
Szeged. Therewerein effect four pairs of alternate counts -- one series as crimes
against humanity and the other as war crimes. After the war a Hungarian court
tried respondent in absentia and convicted him of "crimes against the people”. His
punishment in that country became statute-barred and he later benefitted from a
general amnesty. The Hungarian trial and conviction were found to be nullities
under Canadian law and the amnesty was found not to be a pardon. The pleas of
autrefoisconvict or pardon weretherefore not available. Expert opinion at trial was
that the Baky Order was manifestly illegal and that a person trained in Hungarian

law would have known so.
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The Crown's case depended in large measure on the testimony of
19 witnesses who had been interned at Szeged and deported to the concentration
camps. The evidence of these survivors fell into four general groups. Six
witnesseswho knew respondent beforethe eventsinissuetestified asto thingssaid
and done by him at the brickyard and at the train station. A second group
consisting of three witnesses who did not know respondent beforehand identified
him as having said or done certain things at the brickyard and at the station. A
third group consisting of three witnesses who did not know respondent beforehand
also testified as to things said and done at the brickyard and at the station.
However, this last group based their identification of respondent on statements
made to them by others. The fourth group, consisting of eight witnesses who did
not know respondent beforehand and did not identify him, gave evidence as to
events at the brickyard and the train station. In addition to the evidence of the
survivors, the Crown relied on photographs, handwriting and fingerprint evidence
to identify respondent as a captain in the Gendarmerie at Szeged at the relevant
time. Expert and documentary evidence was tendered to establish the historical
context of the evidence, the relevant command structure in place in Hungary in

1944 and the state of international law in 1944.

During the trial, the trial judge, on behalf of the defence, called the
evidence of two eye-witnesses, Ballo and Kemeny. The statement and minutes of
athird witness, Dall os, whosetestimony wasgiven at respondent'sHungariantrial,
was also admitted. Dallos, a survivor of the brickyard who died in 1963, gave
evidence of the existence of a lieutenant who might have been in charge of the
confinement and deportation of the Jews at the brickyard. The trial judge ruled

that, although the evidence was of a hearsay nature, it was admissible. He also
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stated that, together with other evidence, it could leave the jury with areasonable
doubt about the responsibility of respondent for confinement and brickyard
conditions. Thetrial judge warned the jury in his charge about the hearsay nature

of the evidence.

Respondent was acquitted at trial and amajority of the Court of Appeal
dismissed the Crown'sappeal from that acquittal. Thisjudgment wasappeal ed and
cross-appeal ed.

Several issues were raised on appeal. Firstly, was s. 7(3.71) of the
Criminal Code merely jurisdictional in nature or did it create two new offences, a
crime against humanity and awar crime, and define the essential elements of the
offences charged such that it was necessary for the jury to decide, beyond a
reasonabl e doubt, not only whether the respondent was guilty of the 1927 Criminal
Code offences charged, but also whether his acts constituted crimes against
humanity and/or war crimes asdefined in ss. 7(3.71) and 7(3.76)? Secondly, did
the trial judge misdirect the jury as to the requisite mens rea for each offence by
requiring the Crown to prove not only that the respondent intended to commit the
1927 Criminal Code offences charged, but also that he knew that his acts
constituted war crimes and/or crimes against humanity as defined in s. 7(3.76)7?
Thirdly, did the tria judge err in putting the "peace officer defence” (s. 25 of the
Code), the "military ordersdefence" and the issue of mistake of fact to thejury and
did he misdirect the jury in the manner in which he defined those defences?
Fourthly, did the trial judge's instructions to the jury adequately correct defence
counsel'sinflammatory and improper jury address so asto overcomethe prejudice

to the Crown and not deprive it of afair trial? Fifth, was the Dallos "evidence"
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(police statement and deposition) admissible and, in particular, in finding it
admissible even though it did not fall within any of the recognized exceptions to
the hearsay rule? Sixth, did thetrial judge err calling the Dallos evidence and the
videotaped commission evidence as his own evidence, thereby making it
unnecessary for the defence to do so and as a result depriving the Crown of its
statutory right to addressthejury last, and if so, did it result in asubstantial wrong
or miscarriage of justice? Seventh, were the tria judge's instructions to the jury

relating to the Crown's identification evidence appropriate.

Theconstitutional questionsstated onthe cross-appeal queried whether
S. 7(3.74) and s. 7(3.76) of the Code violate ss. 7 (the principles of fundamental
justice), 11(a) (theright to beinformed without unreasonable delay of the specific
offence), 11(b) (the right to trial within areasonable time), 11(d) (the right to be
presumed innocent), 11(g) (the requirement that an act or omission constitute an
offence), 12 (the prohibition against cruel and unusua punishment) or 15 (the
equality guarantees) of the Canadian Charter of Rights and Freedoms, and if so,

whether they were justifiable under s. 1.

Held (LaForest, L'Heureux-Dubé and McL achlin JJ. dissenting): The
appeal should be dismissed.

Held: The cross-appeal should be dismissed. Sections 7(3.74) and
7(3.76) of the Criminal Code do not violatess. 7, 11(a), (b), (d), (g), 12 or 15 of the

Charter.

Per Gonthier, Cory and Major JJ..



The Apped

Jurisdiction

Canadian courtshavejurisdictiontotry individualslivingin Canadafor
crimes which they allegedly committed on foreign soil only when the conditions
specifiedins. 7(3.71) aresatisfied. The most important of those requirements, for
the purposes of the present case, is that the alleged crime must constitute a war
crime or acrime against humanity. It isthusthe nature of the act committed that
isof crucial importancein the determination of jurisdiction. Canadian courts may
not prosecute an ordinary offence that has occurred in aforeign jurisdiction. The
only reason Canadian courts can prosecute these individuals is because the acts
alleged to have been committed are viewed as being war crimes or crimes against
humanity. A war crime or a crime against humanity is not the same as adomestic
offence. Therearefundamentally important additional elementsinvolvedinawar

crime or a crime against humanity.

The Requisite Elements of the Crime Described by Section 7(3.71)

Canadian courts normally do not judge ordinary offences that have
occurred on foreign soil but have jurisdiction to try individuals living in Canada
for crimes which they allegedly committed abroad when the conditions specified
ins. 7(3.71) are satisfied. Here, the most important of those requirements is that
the alleged crime must constitute awar crime or a crime against humanity which,

compared to adomestic offence, hasfundamentally important additional elements.
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It is thus the nature of the act committed that is of crucial importance in the

determination of jurisdiction.

In order to constitute a crime against humanity or a war crime, there
must be an element of subjective knowledge on the part of the accused of the
factual conditionswhich render the actions acrime against humanity. The mental
element of a crime against humanity must involve an awareness of the facts or
circumstances which would bring the acts within the definition of a crime against
humanity. Itisnot necessary, however, to establish that the accused knew that his
or her actions were inhumane. Similarly, for war crimes, the Crown would have
to establish that the accused knew or was aware of the facts or circumstances that
brought hisor her actionswithin the definition of awar crime. Theaccused would
have to have known that a state of war existed and that his or her actions even in
a state of war, would shock the conscience of all right thinking people.
Alternatively, the mensrea requirement of both crimes against humanity and war
crimes would be met if it were established that the accused was wilfully blind to
thefacts or circumstancesthat would bring hisor her actionswithin the provisions

of these offences.

The wording of the section, the stigma and consequences that would
flow from aconviction all indicate that the Crown must establish that the accused
committed a war crime or a crime against humanity. This is an integral and
essential aspect of the offence. It isnot sufficient simply to prove that the offence
committed in Canada would constitute robbery, forcible confinement or
manslaughter. An added element of inhumanity must be demonstrated to warrant

a conviction under this section. The mental element required to be proven to
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constitute a crime against humanity is that the accused was aware of or wilfully
blind to facts or circumstances which would bring his or her acts within the
definition of a crime against humanity. However it would not be necessary to
establish that the accused knew that his or her actions were inhumane. It is
sufficient if the Crown establishes that the actions viewed by areasonable person

in the position of the accused were inhumane.

Similarly for war crimes the Crown would have to establish that the
accused knew or was aware of facts that brought his or her action within the
definition of war crimes, or was wilfully blind to those facts. It would not be
necessary to prove that the accused actually knew that his or her acts constituted
war crimes. It is sufficient if the Crown establishes that the acts, viewed

objectively, constituted war crimes.

The Defences

The defence of obedience to superior orders and the peace officer
defence are available to members of the military or police forces in prosecutions
for war crimes and crimes against humanity. Those defences are subject to the
manifest illegality test: the defencesare not availablewherethe ordersin question
were manifestly unlawful. Even where the orders were manifestly unlawful, the
defence of obedience to superior orders and the peace officer defence will be
available in those circumstances where the accused had no moral choice as to
whether to follow the orders. There can be no moral choice where there was such
an air of compulsion and threat to the accused that he or she had no alternative but

to obey the orders.
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Trial Judge's Calling Evidence

The trial judge, in order to take the unusual and serious step of the
court's calling witnesses, must believe it essential to exercise hisor her discretion
to do so in order to do justicein the case. Here, wherethetrial judge had decided
that certain evidence was essential to the narrative, it was areasonable and proper
exercise of thisdiscretion to call the evidence if the Crown refused to do so. Itis
essential in a case where the events took place 45 years ago that all material
evidence be put before thejury. With the passage of time it becomesincreasingly
difficult to get at the truth of events: witnessesdie or cannot be located, memories
fade, and evidence can be so easily forever lost. It isthen essential that in such a
case all available accounts are placed beforethe court. Theargument that all cases
pose difficulties in presenting a defence fails to recognize that this case, because
of the time elapsed, presents very real difficultiesfor the defence in getting at the

truth which is not comparable to other cases.

Thetrial judge properly took into account the fact that if he did not call
the evidence the defence would be required to do so and as aresult lose its right
to address the jury last. Where the trial judge has found that the evidence in
guestion should have been called by the Crown, theissue of who addressesthejury
last isindeed relevant. If thiswerenot so it would be open to the Crown not to call
certain evidencein order to forcethe defenceto give up itsright to addressthejury
last. (The Crown heredid not act for improper reasons.) The opportunity for such
abuse should not be left open. Further, the trial judge's concern for the order of
addresses to the jury was secondary to hisfinding that the evidence was essential

to the narrative.
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Finally, thetrial judge did not need to wait until after the defence had
decided whether or not to call evidence before he called the evidence in question.
The trial judge could not wait until the defence had finished its case without
risking offending therulethat atrial judge should not call evidence him- or herself
after the close of the defence case unless the matter was unforeseeable. If thetrial
judge had waited, and the defence had elected not to call evidence, thetrial judge
would have been prevented from calling the evidence at that time, as the matter
was readily foreseeable, and calling it at that point would have been prejudicial to

the defence.

The Cross-Appeal

Does Section 7(3.74) and (3.76) of the Criminal Code Violate Section 7 of the Charter
Because these Purport to Remove the Protection of Section 15 of the Criminal Code?

Respondent, even though he acted in obedience to the law (the Baky
Order), could not argue that he had an honest but mistaken belief that that decree
was lawful so asto absolve him of fault. He still had the guilty mind required to
found a conviction. Section 7(3.74) does not, by permitting the removal of this
defence, resultin abreach of fundamental justiceinviolation of s. 7 of the Charter.
When the Criminal Code provides that a defence is to be expressly excluded it is
because Parliament has determined that the criminal act is of such anature that not
only isthe disapprobation of society warranted, but al so the act cannot be justified
by the excluded defence. Such alegislative provision will not generally violates.
7 when a defence is inconsistent with the offence proscribed in that it would

excuse the very evil which the offence seeks to prohibit or punish.

Do the Impugned Sections of the Code Violate the Charter by Reason of Vagueness?
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International law prior to 1944 provided fair noticeto theaccused of the
consequences of breaching the still evolving international law offences. The
legislation is not made uncertain merely because the entire body of international
law is not codified and that reference must be made to opinions of experts and
legal writingininterpretingit. Differencesof opinion of international law experts
as to these provisions and the questions of fact and law that arise in interpreting
and applying them do not render them vague or uncertain. Itisthe court that must

ultimately interpret them.

Do the Impugned Sections of the Code Violate Section 7 and Section 11(g) of the

Charter?

Although the average citizen is not expected to know in detail the law
with respect to awar crime or a crime against humanity, it cannot be argued that
he or she had not substantive fair notice of it or that it isvague. Everyone has an
inherent knowledge that such actions are wrong and cannot be tolerated whether
thisperception arisesfromamoral, religious or sociological stance. These crimes,
which violate fundamental human values, are vehemently condemned by the
citizens of all civilized nations and are so repulsive, reprehensible and well
understood that the argument that their definition is vague or uncertain does not
arise. Similarly, thedefinitionsof "war crimes" and " crimes against humanity"” do
not constitute a standardless sweep authorizing imprisonment. The standards
which guide the determination and definition of crimes against humanity are the

values that are known to all people and shared by all.
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The impugned sections do not violate ss. 7 and 11(g) of the Charter
because of any allegedly retrospective character. Therules created by the Charter
of the International Military Tribunal and applied by the Nuremberg Trial
represented "anew law". The rule against retroactive legislation is a principle of
justice. A retroactive law providing individual punishment for acts which were
illegal though not criminal at the time they were committed, however, is an
exception to the rule against ex post facto laws. Individual criminal responsibility
represents certainly ahigher degree of justicethan collectiveresponsibility. Since
theinternationally illegal actsfor whichindividual criminal responsibility hasbeen
established were also morally the most objectionable and the persons who
committed them were certainly aware of their immoral character, the retroactivity
of the law applied to them cannot be considered as incompatible with justice.
Justice required the punishment of those committing such acts in spite of the fact
that under positive law they were not punishable at the time they were performed.
It follows that it was appropriate that the acts were made punishable with

retroactive force.

Did the Pre- and Post-Charge Delay Violate Sections 7, 11(b) and 11(d) of the
Charter?

The pre- and post-charge delay does not violate the Charter principles
of fundamental justice(s. 7), theright to trial without unreasonabledelay (s. 11(b))
and the right to be presumed innocent (s. 11(d)). The principles set out in R. v.
Askov accordingly need not be extended to the situation here. Indeed, the delay
was far more likely to be prejudicial to the Crown's case than it was to that of the
defence. The documentary and physical evidence not availableto the defencewas

probably destroyed during the war and thereforewould not have been availablefor
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trial even if held afew years after the war. With regard to post-charge delay, the
indictment was preferred less than a year after the legislation was proclaimed.

Thiswas a minimal and very reasonable period of delay.

Do the Impugned Sections of the Code Violate Sections 7 and 15 of the Charter?

The impugned sections do not infringe the equality provisionsof s. 15
of the Charter. The fact that the legislation relates only to acts or omissions
performed by individuals outside Canada is not based on apersonal characteristic
but on the location of the crime. The group of persons who commit awar crime
or a crime against humanity outside of Canada cannot be considered to be a
discrete and insular minority which has suffered stereotyping, historical
disadvantage or vulnerability to political and social prejudice. Similarly, these
sections, notwithstanding the allegation that they allegedly subject the individual
to prosecution based on an extension of jurisdiction for crimes for which the
people of Canada are not criminally liable, are not contrary to the principles of

fundamental justice.

Do the Impugned Provisions Violate Section 12 of the Charter?

No argument was made with respect to s. 12 (cruel and unusual

punishment) of the Charter. It was not necessary to consider the application of s.

1.

Per Lamer C.J.: The appeal should be dismissed for the reasons given
by Cory J. The cross-appeal should be dismissed as being moot.
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Per La Forest, L'Heureux-Dubé and McLachlin JJ. (dissenting’):
Section 7(3.71) of the Criminal Code confers jurisdiction on Canadian courts to
prosecute foreign acts amounting to war crimes or crimes against humanity
domestically, according to Canadian criminal law in force at the time of their
commission. The provision does not create any new offences. The person who
commitstherelevant act isnot declared guilty of an offenceasin all other criminal
offences. On the contrary, the nucleus of the provision isits predicate, "shall be
deemed to commit that act or omission in Canada at that time". Moreover, no
penalty is stipulated. A finding of war crime or crime against humanity does not
result in punishment but rather merely opens the door to the next procedural step
-- the placing before the jury of the charges against the accused for offences
defined in the Code in respect of acts done outside the country, so long as those

acts constitute crimes against humanity or war crimes.

The war crimes and crimes against humanity provision stands as an
exception to the general rule regarding the territorial ambit of criminal law.
Parliament intended to extend the arm of Canada's criminal law in order to bein
a position to prosecute these extraterritorial actsif the alleged perpetrators were
discovered here. Although exceptionsto s. 6 (which limits the Code's application
to Canada) can also take the form of offence-creating provisions that expressly
embrace extraterritorial acts, the wording of s. 7(3.71) closely resembles that of
other purely jurisdiction-endowing provisions and can be contrasted with these
offence-creating provisions. Had Parliament wished specifically to make war
crimes and crimes against humanity domestic offences, it would have been much

easier to do so directly.

" See Erratum, [1994] 2 SC.R. iv
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No distinction should be made between territorial jurisdiction of the
court (going to the determination of the proper Canadian court to hear a case) and
territorial reach of the criminal law (affecting the definition of the offences
themselves). Section 6(2) of the Code does not render Canadian territoriality a
defining element of itsoffences. Rather, it merely precludesaperson'sconviction
or discharge for an offence when committed outside Canada in response to the
structure of international order which entrusts prosecution of acriminal act to the
state in which that act was committed. The fact that an act or an omission may
have taken place outside Canada's borders does not negate its quality as culpable

conduct.

Questions of jurisdiction are matters of law entrusted to thetrial judge.
Theterms of s. 6 are not absolute; they specifically envision exceptions, whether
inthe Codeitself or in other Actsof Parliament. Deciding questionsof jurisdiction
has been found to be properly entrusted to the trial judge in other circumstances
in R. v. Balcombe and no reason exists for a different rule to apply to the s. 6
inquiry. Whether thecriteriains. 7(3.71), (whether the act amountsto awar crime
or crime against humanity, whether it constituted an offence pursuant to Canadian
law at thetime of commission, and whether identifiableindividual swereinvolved)
creating the exception to s. 6 have been met is a question of law entrusted to the
trial judgeand not tothejury. If theserequirementsare not satisfied, the exception
to the rule of no extraterritorial application is not met, and the court must decline
jurisdiction and acquit the accused even if all the elements of the offences of

manslaughter, robbery, confinement or assault may be satisfied.
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The jury's role will be similar to that exercised in an ordinary
prosecution under our domestic law. Its function, and the charge made to it, will
belikethosethat would be madeto ajury determining theunderlying offenceonly.
The sole difference will be in relation to justifications, excuses and defences.
Section 7(3.73) provides the accused with the benefit of pleading all available
international justifications, excuses and defences in addition to those existing
under domesticlaw. Theonedomestic defence made unavailable, by the operation

of s. 7(3.74), is the defence of obedience to de facto law.

The requirements for jurisdiction need not be proved beyond a
reasonable doubt. Thetrial judge, however, must consider the evidence to satisfy
the jurisdiction requirements and not simply base his or her assessment of these
requirements on the charges as alleged. Because some of the facts necessary to
establish jurisdiction are not the same as those necessary for the jury's
determination of the underlying offence, all the findings of fact cannot be left to
thejury. Here, sincethejury will have to hear much of the same evidence related
to the offences as the trial judge would have to hear in relation to the jurisdiction
issue, it will usually be more efficient to have the trial judge consider the
jurisdiction issue at the same time as the jury hears the evidence related to the
offence. If desired, and to keep a jury's mind clear, the parts of the evidence or
expert testimony that are completely irrelevant to thejury's concerns can be heard
inthe jury's absence. At the close of the evidence, the judge will decide whether
the conditions for the exercise of jurisdiction have been met. If so, then the court

can proceed to hear the jury's verdict.
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War crimes and crimes against humanity do not require an excessively
high mens rea going beyond that required for the underlying offence. In
determining the mens rea of awar crime or acrime against humanity, the accused
must have intended the factual quality of the offence. In almost if not every case,
the domestic definition of the underlying offence will capture the requisite mens
rea for the war crime or crime against humanity as well. Thus, the accused need
not have known that his or her act, if it constitutes manslaughter or forcible
confinement, amounted to an "inhumane act" either in the legal or moral sense.
One who intentionally or knowingly commits manslaughter or kidnapping would
have demonstrated the mental culpability required for an inhumane act. The
normal mensrea for confinement, robbery, manslaughter, or kidnapping, whether

it be intention, knowledge, recklessness or wilful blindness, is adequate.

The additional conditions of the actus reus requirement under
international law areintended to be used to ascertai n whether thefactual conditions
are such that the international relations concerns of extraterritorial limits do not
arise. Since in aimost if not every case the mens rea for the war crime or crime
against humanity will be captured by the mens rea required for the underlying
offence that will have to be proved to the jury beyond areasonable doubt, the trial
judge will rarely, if ever, have to make any additional findings in relation to the

mens rea to satisfy the jurisdiction requirements.

If ajustification, excuse or defence that would have been available had
the accused been charged with the crime under international law rather than the
underlying crime is available, it should be referred to the jury with appropriate

instructionswhether theissue arises on the evidence presented by the Crown or the
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accused. Under s. 7(3.73) of the Code, an accused may rely on any "justification,
excuse or defence available.. . . under international law" aswell asunder the laws
of Canada. The jury would then have to decide the issue with any reasonable

doubt decided in favour of the accused.

Theschemein s. 7(3.71)-(3.77) does not deprive the accused of his or
her rightsin amanner inconsi stent with the principles of fundamental justice. The
accused cannot be found guilty of the offence charged (the underlying domestic
offence) unless the jury finds the relevant mental element on proof beyond a
reasonable doubt. This mental element coincides with that of the war crime or
crime against humanity. And if any excuse, justification or defence for the act
arises under international law, the accused is entitled to the benefit of any doubt
about the matter, including any relevant mens rea attached to such excuse,
justification or defence. Charter jurisprudencerelating tofundamental justicedoes
not require, merely because a special stigmamight attach to certain offences, that
only the jury be entrusted with finding mens rea and only on a standard of proof
beyond a reasonable doubt. Any stigma attached to being convicted under war
crimes | egislation does not come from the nature of the offence, but morefrom the
surrounding circumstances of most war crimes and often isaquestion of the scale

of the acts in terms of numbers.

Under the jurisdictional portion of s. 7(3.71), the inquiry goes to
assessing whether Canadian courts are able to convict or discharge the perpetrator
of the relevant conduct. The preliminary question, whether the relevant conduct
constitutes a situation evaluated by the international community to constitute one

warranting treatment exceptional to the general precepts of international law,
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involves an assessment of Canada's international obligations and other questions
concerning theinterrelationship of nations. The culpability of the actstargeted by
this provision, from Canada's perspective, arises from, and will be assessed
according to Canadian standards of offensive behaviour as embodied in the Code.
The preliminary question of war crimes or crimes against humanity is more of a
political inquiry than one of culpability and accordingly does not traditionally fall
within the province of thejury. Theinternational community actively encourages
the prosecution of those whose criminal conduct also constitutes war crimes or

crimes against humanity.

It is not unfair or contrary to our philosophy of trial by jury to entrust
determination of jurisdictiontothetrial judgerather than thejury. Theassignment
of thistask isjust and well-designed given thetechnical nature of the actual factual
findings that must be made by the trial judge on the preliminary jurisdictional
question, aswell asthe complicated nature of the international law with which he
or shemust grapple. The technical nature of theseinquiries, unrelated asthey are

to matters of culpability, do not form part of the special capacity of the jury.

The jury'srole in the prosecution remains extensive. Asin any other
domestic prosecution, thejury isthe sole arbitrator of whether both the actusreus
and the mens rea for the offence charged are present and whether any domestic
defencesare available. Moreover, inaddition to itsnormal functions, thejury also
decides whether any international justification, excuse or defence is available.
Thesedeterminationsarenot merely technical findingsto supplement theextensive
role of the trial judge; on the contrary, they go to the essence of the accused's

culpability. Thejury alonedecideswhether theaccused isphysically and mentally
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guilty of the offence charged, on proof beyond a reasonable doubt. The only
element removed from the jury's usual scope of considerationsin regular domestic

prosecutions is the de facto law defence (s. 7(3.74)).

Section 7(3.74) does not violate the s. 7 of the Charter by removing
availabledefences. Subsections7(3.73) and (3.74) qualify each other and together
indicate that the accused has the benefit of all availableinternational and domestic
justifications, excusesor defences. Theoperation of s. 7(3.73) only rulesout resort
to the simple argument that, because a domestic law existed, the conduct was
authorized and so excused. The whole rationale for limits on individual
responsibility for war crimes and crimes against humanity is that there are higher
responsibilities than simple observance of national law. That alaw of a country
authorizes some sort of clearly inhumane conduct cannot be allowed to be a

defence.

The peace officer and the military orders defences put to the jury here
exist under Canadian domestic law and relate to arguments based on authorization
or obedience to national law. The rationale for these defences is that a realistic
assessment of police or military organizations requires an element of simple
obedience; there must be some degree of accommodation to those who are
members of such bodies. At the same time, totally unthinking loyalty cannot be
ashield for any human being, even asoldier. The defenceis not simply based on
the idea of obedience or authority of de facto national law, but rather on a
consideration of the individual's responsibilities as part of a military or peace
officer unit. Essentially obedience to a superior order provides a valid defence

unless the act is so outrageous as to be manifestly unlawful. Further, an accused
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will not be convicted of an act committed pursuant to an order wherein he or she

had no moral choice but to obey.

The war crime provisions do not violate ss. 7 and 11(g) of the Charter
because they areretroactive. The accused is not being charged or punished for an
international offence, but a Canadian criminal offence that was in the Code when

it occurred.

International law in this areawas neither retroactive nor vague. Even
on the basis of international convention and customary law, there are many
individual documentsthat signalled the broadening prohibitionsagainst war crimes
and crimes against humanity. Numerous conventions indicated that there were
international rules on the conduct of war and individual responsibility for them.
International law, as expressed by international and national tribunals, continues
to maintain that crimes against humanity and war crimes were well established.
The strongest source in international law for crimes against humanity, however,
are the common domestic prohibitions of civilized nations. The conduct listed
under crimes against humanity was of the sort that no modern civilized nation was

able to sanction.

The Code provisions do not violate s. 11(g) as being retroactive.
Section 11(g) of the Charter specifically refersto the permissibility of conviction
on the basis of international law or the general principles of law recognized by the
community of nations. One of the factors motivating the terms of the provision
was to remove concerns about otherwise preventing prosecution of war criminals

or those charged with crimes against humanity.
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Section 7(3.71) (relating to the generality of the definitions of war
crimes and crimes against humanity) read with s. 7(3.76) does not violate s. 7 of
the Charter by reason of vagueness. The offence with which the accused is
charged and for which he will be punished is the domestic offence in the 1927
Code, and it isreadily apparent that the cross appeal isnot concerned with arguing
that these standard Code provisions are unconstitutionally vague. The standard of
vagueness necessary for alaw to be found unconstitutional isthat the law must so
lack in precision as not to give sufficient guidance for legal debate. The contents
of the customary, conventional and comparative sources provide enough

specificity to meet this standard for vagueness.

The pre-trial delay of 45-odd years between the alleged commission of
the offence and the laying of charges did not violate ss. 7, 11(b) and 11(d) of the
Charter. Pre-chargedelay, at most, may in certain circumstanceshaveaninfluence
on the assessment of whether post-charge delay is unreasonable but of itself isnot
counted in determining the delay. The Charter does not insulate accused persons
from prosecution solely on the basis of the time that elapsed between the
commission of the offence and the laying of the charge. No complaint was made

as to post-charge delay.

Section 7(3.71) does not violate ss. 7 and 15 of the Charter by applying
only to acts committed outside Canada. This provision is jurisdictional and
creates no new offences. Whether impugned conduct is committed abroad or in
Canada, the accused would be charged with the same offence and subject to the
same penalty, if convicted. Indeed, any difference in treatment favours the

extraterritorial perpetrator.
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The following are the reasons delivered by

LAMER C.J. -- | have read the reasons of my colleagues, Justice La
Forest and Justice Cory. For the reasons given by Cory J. | would dismiss the

appeal. Thisbeing so, | would dismiss the cross-appeal as being moot.

The reasons of La Forest, L'Heureux-Dubé and McLachlin JJ. were

delivered by

LA FOREST J. (dissenting) -- This case concerns the proper
understanding of s. 7(3.71)-(3.73) of the Criminal Code, R.S.C., 1985, c. C-46,
which constitutes the scheme designed by Parliament to bring war criminals and
perpetrators of crimes against humanity to justice in Canada. It also raises a
number of issues concerning the constitutional validity of this legislation under

several provisions of the Canadian Charter of Rights and Freedoms.

The legislation was enacted pursuant to the Report of the Deschénes
Commission on War Criminals, Commission of Inquiry on War Criminals Report,
Jules Deschénes, Commissioner (1986). The Commission was established by
Order-in-Council No. 1985-348, which stated, in part, that the "Government of
Canadawishes to adopt all appropriate measures necessary to ensure that any . . .
war criminals currently resident in Canada . . . are brought to justice". Although
thereport, released December 30, 1986, named 774 alleged war criminal sresident
in Canada, to date there have been no convictionsobtained using s. 7(3.71)-(3.73).

This appeal concerns the first prosecution ever attempted under this legislation.
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Facts

The accused, Imre Finta, was born in Kolozsvar, Hungary (now a part
of Romania) in 1912. During the 1930s, he lived and studied law in Szeged,
Hungary. In 1935, Mr. Fintaenrolled in the Royal Hungarian Military Academy
and in January 1939 he was commissioned as an officer in the Royal Hungarian
Gendarmerie. The Gendarmerie is most accurately described as an armed
paramilitary police force which served the Hungarian government by wielding
political muscle in the country's more rural areas. By 1942, Mr. Finta had

achieved the rank of captain in this notorious organization.

In March 1944, Mr. Finta was posted to Szeged as commander of the
investigative subdivision of the Gendarmerie. That same month Hungary had been
occupied by the forces of the Third Reich. Despite the fact that Hungary had
joined the Axis powersin 1940, Germany proceeded to install an even more pro-
German puppet government in the Hungarian capital of Budapest. Thus,
throughout the relevant period, Hungary was a de facto occupied state. The
Hungarian police and the Gendarmerie came under the direct command of the
German SS, and these two organizations were instrumental in administering the
anti-Jewish laws adopted by the Nazi government of Germany and the Hungarian

government under its control.

The chargesagainst Mr. Fintastem from histimein Szeged. Mr. Finta
is alleged to have been in charge of the "de-jewification" of Szeged during the
spring of 1944. This activity was authorized by the so-called "Baky Order", the

Hungarian Ministry of the Interior Order passed on April 7, 1944. Initsessentials,
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the "Baky Order" called for the isolation, complete expropriation, ghettoization,
concentration, entrainment, and eventual deportation (primarily to Auschwitz and
Birkenau) of all Hungarian Jews. Once there, these Jews faced either immediate
extermination or forced labour followed by eventual extermination. The events at
Szeged were duplicated in villages and towns across Hungary throughout that
unfortunate spring. There can be no doubt that this process, which my colleague,
Justice Cory, hasdescribed in all itshorrific detail, wasan integral part of what the
Nazisthemsel ves dubbed the "final solution” to the " Jewish problem”, namely the

systematic slaughter of every last European Jew.

In1947-48, Mr. Fintawastried and convicted, in absentia, by a Szeged
court for "crimes against the people"” relating to hisrole as a Gendarmerie captain
during the spring of 1944 purge of Szeged's Jewish population. In 1951, Finta
immigrated to Canada. 1n 1956 he became aCanadian citizen, and haslived inthis

country ever since.

Mr. Fintawas charged with unlawful confinement, robbery, kidnapping
and manslaughter of 8,617 Jews between May 16 and June 30, 1944 at or about
Szeged, Hungary, thereby committing an offence under the definitions of these
crimesin the Criminal Code existing at thetimethe offenceswere committed. The
indictment added that such offences constituted crimes against humanity and war
crimesunder what isnow s. 7(3.71) of the Criminal Code. Thelatter referencewas
added because prosecution for crimes committed abroad cannot ordinarily take
place in Canada since criminal offences are generally confined to conduct that
takes place in Canada (s. 6 of the Code), and the conduct alleged here took place

in Hungary. Section 7(3.71), however, permits prosecution for conduct outside
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Canada if such conduct constitutes a crime against humanity or a war crime and
would have been acrimein Canadaat thetimeit took place had it been committed
here. As Cory J. states, the principal issue in this case concerns a proper
understanding of this and related provisions permitting persons to be prosecuted
in Canada for crimes against Canadian law if these crimes also constitute crimes

against humanity or war crimes under international law.

My colleague has set forth thejudicial history of the caseand | need not
repeat it except as may be necessary in setting forth my views. For the moment,
it suffices to set forth the basic procedural stepsin the proceedings. Following a
pre-trial motion before the late Callaghan A.C.J. of the Ontario Court, General
Division, to consider anumber of constitutional issuesregarding thevalidity of the
legislation under the Charter, atrial was held before Campbell J. sitting with a
jury. The accused was acquitted and the acquittal was affirmed by a majority of
the Ontario Court of Appeal, Dubin C.J. and the late Tarnopolsky J.A. dissenting.

From that decision, the Crown appealed to this Court, raising seven grounds of

appeal.

The Issues

It isonly necessary for meto deal with thefirst two grounds of appeal.
Theserelate to (1) the proper understanding of the jurisdictional nature of the war
crimes provisions, and (2) the requirements of international law in relation to the
mental element in such crimes. That is because, in my view, serious errors were
made in respect of these issues that require the ordering of anew trial. That being

S0, it isunnecessary for me to address the other issues, which for the most part go
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to the particular manner in which the trial was conducted. It is right to say,
however, that had the provisions been interpreted in the manner | propose, some
of the problems, notably in relation to the inflammatory address by defence

counsel, could have been avoided or at least mitigated.

In dealing with the two issues | have outlined, | propose to confine
myself to attempting to discern the intention of Parliament in enacting the war
crimes provision by referenceto the ordinary rulesof statutory interpretation. The
trial judge and the majority of the Court of Appeal attempted to interpretitin light
of certain concerns they had about the implications of the Charter. While | agree
that where a possible interpretation of a provision is consistent with the Charter,
and another is not, the former isto be preferred, that approach cannot go so far as
to permit the courts to rewrite the section; see R. v. Symes, [1993] 4 S.C.R. 695.
At al events, | do not think the provision as interpreted in accordance with the
ordinary canons of statutory construction in any way breaches Charter values. |
shall discuss the Charter issues that constitute the leitmotif of the respondent's
interpretativeapproach later, and concludewith the other Charter challengesraised

in the cross-appeal .

Before entering into a detailed examination of the issues | have just
outlined, it isimportant first to set forth the general economy of s. 7(3.71)-(3.77)
and theinterrel ationship of these provisionswith international law for, in my view,
this constitutes a necessary first step to a consideration of the specific issues. For
afailureto grasp these general issues seemsto meto lie at the root of much of the

confusion that has arisen in this case.
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Interrelationship of International Law and Section 7(3.71)-(3.76)

War crimesand crimesagainst humanity are crimesunder international
law. They are designed to enforce the prescriptions of international law for the
protection of the lives and the basic human rights of the individual, particularly,
as befits an international prescription, against the actions of states. They are acts
universally recognized as criminal according to general principles of law
recognized by the community of nations. While some of these crimes have been
given aconsiderable measure of definition in international documents, asawhole
they have not been reduced to the precision one finds in anational system of law.
Crimes against humanity, in particular, are expressed in broad compendiousterms
relying broadly on principles of criminality generally recognized by the
international community. Consequently, s. 7(3.76) defines crimes against

humanity and war crimes as follows:

(3.76) For the purposes of this section,

"crime against humanity" means murder, extermination, enslavement,
deportation, persecution or any other inhumaneact or omission that
is committed against any civilian population or any identifiable
group of persons, whether or not it constitutes a contravention of
the law in force at the time and in the place of its commission, and
that, at that time and in that place, constitutes a contravention of
customary international law or conventional international law or is
criminal according to the general principles of law recognized by
the community of nations,

"war crime" means an act or omission that is committed during an
international armed conflict, whether or not it constitutes a
contravention of the law in force at the time and in the place of its
commission, and that, at that time and in that place, constitutes a
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contravention of the customary international law or conventional
international law applicable in international armed conflicts.

Since war crimes and crimes against humanity are prescriptions
governing the international legal order, it follows that they must apply against
states, which have indeed been brought to account in various international fora.
But a state must obviously act through individuals and it would frustrate the
prosecution and punishment of war crimes and crimes against humanity if
individuals could be absolved of culpability for such crimes by reason only that it
was not illegal under the law of the state on behalf of which they acted.
Consequently, it is clear that the mere existence of such law cannot be a defence
to an individua charged with a war crime. This was well stated in Trial of the
Major War Criminals before the International Military Tribunal, vol. 22, (1946)

(Official Text in the English Language), in the following passage, at pp. 465-66:

It was submitted that international law is concerned with the
actionsof sovereign statesand provides no punishment for individuals,
and further, that where the act in question is an act of state, those who
carry it out are not personally responsible, but are protected by the
doctrine of the sovereignty of the state. 1n the opinion of the Tribunal,
both these submissions must be rejected.

...individuals can be punished for violations of international law.
Crimes against international law are committed by men, not by
abstract entities, and only by punishing individuals who commit such
crimes can the provisions of international law be enforced.

This principle was adopted in the Canadian legislation. Section 7(3.74) of the

Criminal Code, reads as follows:
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(3.74) Notwithstanding subsection (3.73) and section 15, a person
may be convicted of an offencein respect of an act or omissionreferred
to in subsection (3.71) even if the act or omission is committed in
obedience to or in conformity with the law in force at the time and in
the place of its commission.

The existence of such de facto laws is not, however, totally irrelevant in
considering situations where a person had no moral choicein doing what he or she
did. Thiscan be seen from the formulation by the International Law Commission
in 1950 of the Principles of the Nuremberg Charter and Judgment; see U.N.
General Assembly Official Records, 5th Sess., Supp. No. 12 (A/1316). Principle
IV reads:

PRINCIPLE IV

Thefact that aperson acted pursuant to orders of his Government or of
a superior does not relieve him from responsibility under
international law, provided a moral choice was in fact possible to
him.

Having said this, | note in passing that there is ordinarily nothing all
that subtle about war crimes. The moral aspect leaps immediately to the
consciousness of anyone with any moral sensitivity. The shooting of civiliansin
the absence of a mistake of fact or a superior order is an example. In the latter
case, the accused may raise this as a defence only if he has no moral choice, in
which casethere are defences available both under international and domestic law.
Apart from this, such acts obviously involve moral culpability on the part of the
perpetrator. That is surely so of the facts here where the rounding up of 8,617
defenceless people, men, women and children, and confining and transporting

them under unspeakable conditions outside the country to meet their fate strikes



-39-

one as morally vile and inexcusable if it appears that an accused has done this

without avalid justification, excuse or defence.

Since war crimes and crimes against humanity reflect the views of the
members of the family of nations as they may be found not only in international
conventions but also in customary international law in respect of such crimes, it
follows that they would be subject to similar justifications, excuses and defences
as apply in respect of such crimes in domestic law. For one of the sources of
international law is"the general principlesof law recognized by civilized nations"
(see Art. 38(c) of the Satute of the International Court of Justice, Acts and
Documents Concerning the Organization of the Courts, No. 4, Charter of theUnited
Nations, Statute and Rules of Court and Other Documents (1978)), a matter
specifically referred to in the definition of "crimes against humanity”.
Consequently, then, provision for these justifications, excuses and defences are
providedins. 7(3.73) of the Code. Of particular relevanceto war crimeswould be
iSsues going to the mental intent, necessity, duress and mistake of fact, aswell as
defences specifically availableto peace officersand military forces. Thereare, as
well, additional defences availablefor theseinternational crimes, such asmilitary
necessity, superior orders and reprisals. By virtue of s. 7(3.73), any justification,
excuse or defence available under international law as well as under the law of
Canada at the time of the commission of the alleged offence are made available to
an accused charged by virtue of the Canadian legislation. Section 7(3.73) reads as

follows:

7. ..

(3.73) In any proceedings under this Act with respect to an act or
omission referred to in subsection (3.71), notwithstanding that the act



-40 -

or omission is an offence under the laws of Canadain force at thetime
of the act or omission, the accused may, subject to subsection 607(6),
rely on any justification, excuse or defence available under the laws of
Canada or under international law at that time or at the time of the
proceedings.

It followsfrom the ordinary principlesof criminal law followed in Canadian courts
that any reasonable doubt on these matters is to be determined in favour of the

accused.

Since war crimes and crimes against humanity are crimes against
international prescriptionsand, indeed, go to thevery structure of theinternational
legal order, they are not under international law subject to the general legal
prescription (reflected in s. 6(2) of our Code) that crimes must ordinarily be
prosecuted and punished in the state where they are committed; see Attorney-
General of the Government of Israel v. Eichmann (1961), 36 I.L.R. 5. Indeed the
international community has encouraged member states to prosecute war crimes
and crimes against humanity wherever they have been committed. See the four
Geneva Conventions of 1949 (Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forcesin the Field of August 12 1949,
75 U.N.T.S. 31, Geneva Convention for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Membersof Armed Forcesat Sea of August 12, 1949,
75U.N.T.S. 85, Geneva Convention relative to the Treatment of Prisoners of War of
August 12, 1949, 75 U.N.T.S. 135, and Geneva Convention rel ative to the Protection
of Civilian Persons in time of War of August 12, 1949, 75 U.N.T.S. 287); United
Nations Resol ution on Principlesof inter national cooperationinthedetection, arrest,
extradition and punishment of persons guilty of war crimes and crimes against

humanity, G.A. Res. 3074, 28 U.N. GAOR, Supp. (No. 30) 78, U.N. Doc. A/9030
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(1973); War Crimes Amendment Act 1988, 1989 Aust., No. 3; War Crimes Act 1991,
1991 (U.K.), c. 13; Restatement (Third) of the Law, the Foreign RelationsLaw of the
United States, vol. 1, § 404 (1987); Trial of the Major War Criminals before the
International Military Tribunal, supra, at p. 461; The Almelo Trial, 1 Law Reports
of Trials of War Criminals 35 (1945) (U.S.M.T. Almelo); Trial of Lothar
Eisentrager, 14 Law Reports of Trials of War Criminals 8 (1949) (U.S.M.T.
Shanghai), at p. 15; The Eichmann Case, supra, at p. 50, aff'd (1962), 36 1.L.R. 277,
at p. 299 (Isr. S.C.); Demjanjuk v. Petrovsky, 776 F.2d 571 (6th Cir. 1985), at pp.
582-83, certiorari denied, 475 U.S. 1016 (1986); I. Brownlie, Principles of Public
International Law (4th ed. 1990), at p. 305; S. A. Williamsand A. L. C. deMestrdl,
An Introduction to International Law (2nd ed. 1987), at pp. 130-31. It would be
pointlessto rely solely on the state where such a crime has been committed, since
that state will often be implicated in the crime, particularly crimes against
humanity. This concept was forcefully and unequivocally expressed by the U.S.
Military Tribunal in the justice trials (Josef Altstétter Trial (The Justice Trial)), 6
Law Reportsof Trialsof War Criminals1 (1947) (U.S.M.T. Nuremberg), at p. 49,

where it was stated:

The very essence of the prosecution case is that the laws, the Hitler
decrees and the Draconic, corrupt, and perverted Nazi judicial system
themselves constituted the substance of war crimes and crimes agai nst
humanity and that participation in the enactment and enforcement of
them amounts to complicity in crime. We have pointed out that
governmental participation is a material element of the crime against
humanity. Only when official organs of sovereignty participated in
atrocities and persecutions did those crimes assume international
proportions.

The central concern in the case of crimes against humanity is with such things as

state-sponsored or sanctioned persecution, not the private individual who has a
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particular hatred against aparticular group or the public generally. Extraterritorial
prosecution is thus a practical necessity in the case of war crimes and crimes
against humanity. Not only is the state where the crime took place unlikely to
prosecute; following the cessation of hostilities or other conditions that fostered
their commission, therealsoisatendency for theindividual swho perpetrated them
to scatter to the four corners of the earth. Thus, war criminals would be able to
elude punishment simply by fleeing the jurisdiction where the crime was

committed. The international community has rightly rejected this prospect.

Turning again to the interrel ationship between war crimes and crimes
against humanity and Canadian criminal law, it is notable that the Deschénes
Commission was of the view that a prosecution could be launched against a war
criminal before a Canadian superior court of criminal jurisdiction on the basis of
a violation of "the general principles of law recognized by the community of
nations'. This finding was based on two factors: (1) s. 11(g) of the Charter,
which, inthe Commission'sview, adopted " customary" international law lato sensu
into Canadian law, and (2) the principle of universal jurisdiction; see Deschénes
Commission, supra, at p. 132. However, the Commission dismissed thisoption on
the grounds that "[a] prosecution under international law appears too esoteric”;
ibid., at p. 133. The Commission took the view that a preferable vehicle for the
prosecution of war criminals would be for Parliament to pass enabling legislation
whereby prosecution of war criminals could be pursued in Canadabased on crimes
known to Canadian criminal law. Theinternational aspect of these crimeswould,
pursuant to the principle of universality inherent in these grievous acts, continue
to provide the jurisdictional link to Canada, so long as the international crimes

were known to international law at the time and place of their commission.
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Despite the Deschénes Commission's assumption that s. 11(g) of the
Charter, coupled with the universality jurisdiction associated with thesewar crimes
and crimes against humanity, could ground a prosecution in Canada, it is not self-
evident that these crimes could be prosecuted in Canada in the absence of
legislation. On the analogy of other international authority in the area, it is
certainly arguablethat theinternational norm regarding universality of jurisdiction
is permissive only (see The Case of the SS. "Lotus" (1927), P.C.1.J,, Ser. A, No.
10), and the language of s. 11(g) of the Charter also appears to be framed in
permissive terms. Thus it is by no means clear that prosecution could
automatically be pursued for these crimes before the courts of the various states,
especially Canadawhere, barring express exception, crimes must comply with the
requirement that they were committed within Canada'sterritory (s. 6 of the Code).
Under these circumstances, it isnot surprising that Parliament saw fit by s. 7(3.71)
of the Code, to confer jurisdiction on Canadian courts by providing expressly that,
notwithstanding any provision in the Code or any other Act, awar crime or crime

against humanity shall be deemed to have been an act committed in Canada.

But Parliament, likethe Commission, quiterightly inmy view, accepted
the position that war crimes and crimes against humanity would be crimes in
Canada. For although they may not, inthoseterms, be crimesunder Canadian law,
they are in essence reflections of general principles of law recognized by the
community of nations, and so would, if committed in Canada, be subject to
prosecution here under various provisions. It is evident that compendious
expressions like "murder, extermination, enslavement, deportation, persecution,
or any other inhumane act or omission” include acts and omissions that comprise

such specific underlying crimes as confinement, kidnapping, robbery and
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manslaughter under our domestic system of law. A somewhat similar relationship
between compendiously described unlawful acts in international treaties and
specific crimesunder domestic law existsinthelaw of extradition; seeMcVey (Re);

McVey v. United Sates of America, [1992] 3 S.C.R. 475, at pp. 514-15.

| should note, however, that war crimes and crimes against humanity
oftenincludeadditional circumstancesrelatingthemtotheinternational law norms
they subserve. Thus crimesagainst humanity areamed at giving protection to the
basic human rights of all individuals throughout the world, and notably against
transgression by states against these rights. That iswhy such crimes are aimed at
an "act or omission that is committed against any civilian population or any
identifiable group of persons, whether or not it constitutes a contravention of the
law in force at the time and in the place of its commission”; see s. 7(3.76). The
law referred to in that expression is, of course, the local domestic law, not
international law, as counsel for respondent argued. For these crimeswere at the
relevant period violative of the law of nations. As Callaghan A.C.J. ruled in his
pre-trial ruling inthe present case (R. v. Finta (1989), 69 O.R. (2d) 557 (Ont. H.C.),
at p. 569):

A brief review of international conventions, agreements and
treaties, clearly demonstrate [sic] that, by World War 11, war crimes or
crimes agai nst humanity wererecognized as an offence at international
law, or criminal according to the general principles of law recognized
by the community of nations.

This proposition iswell supported by the international sources cited by Callaghan
A.C.J. and | shall have occasion to return to this later. For the moment, | would

simply note that many of the defendants tried in Nuremberg also raised this plea,
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in the form of nullum crimen sine lege, and this defence was rejected; Trial of the
Major War Criminals before the International Military Tribunal, supra, at pp. 461-
65; Josef Altstotter, supra, at pp. 41-49. The following words of Sir David
Maxwell-Fyfe (Foreword to R. W. Cooper, The Nuremberg Trial (1947)), are apt
(at p. 11):

With regard to "crimes against humanity"”, thisat any rateisclear:
the Nazis, when they persecuted and murdered countless Jews and
political opponents in Germany, knew that what they were doing was
wrong and that their actions were crimes which had been condemned
by the criminal law of every civilized State. When these crimes were
mixed with the preparation for aggressive war and later with the
commission of war crimesin occupied territories, it cannot be a matter
of complaint that a procedure is established for their punishment.

| again, however, underline the fact -- which finds expression in the
statement just quoted -- that the acts comprised in war crimes and crimes agai nst
humanity are in this country in essence crimes that fall under the familiar rubrics
of our law such as confinement, kidnapping, and the like. They would be equally
blameworthy if done by private individuals or criminal groups for other similar
vilemotives. The additional circumstances are added to crimes against humanity
to tie them to the international norm and permit extraterritorial prosecution by all

states.

The same approach applies to war crimes. There must, of course, be
an "international armed conflict". Inother cases, other conditionsmay beimposed.
Shooting at enemy forcesis generally not awar crime, but shooting at civiliansis
subject to more stringent requirements. Other conditions under which one acts

may also determine the difference between whether such acts are war crimes or
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not. Asinthe case of the existence of a state of war, these conditions are what ties

them to international norms and empowers extraterritorial prosecution.

In enacting enabling legislation respecting war crimes and crimes
against humanity, Parliament could have proceeded in one of two ways. These
crimes could have been simply made offences in their own termsin Canada even
though committed abroad. This, | understand, iswhat has been done, for instance,
in Australia; see Polyukhovich v. Commonwealth of Australia (1991), 101 A.L.R.
545 (Aust. H.C.). Another techniqueisto enable prosecution under domestic law
by the device of deeming the acts constituting a war crime or crime against
humanity to have been committed in Canada. Since these acts are then deemed to
have been committed in Canada, the person accused of having committed them
may be charged with any of the relevant underlying offences that encompass these
actsunder the law of Canada. That isthe course that was taken by Parliament, an
approach somewhat similar to that followed in Great Britain; see War Crimes Act
1991, 1991 (U.K.), c. 13. By section 7(3.71), a provision cited and discussed at
length later, Parliament provided that a person who has committed an act or
omission outside Canada that constitutes a war crime or crime against humanity
shall be deemed to have committed that act in Canada. The provision adds a
second requirement for the operation of thisclause. To avoid punishing someone
for an act that would not at the time have been a crime under Canadian law, it
further requiresthat the act must constitute acrimein Canadaaccording to the law
at thetime, aprovisionreinforced by s. 7(3.72) which requiresthat any prosecution
in respect of such act be conducted according to the then existing laws of evidence

and procedure.
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There are obvious advantages to the second approach. The judge and
especially the jury are able to function largely pursuant to a system of law which,
being our own, ismore familiar to us and more precise. Asmuch as possible, the
intricacies of what constitutes international law and how it functions (with which
even the judge is often unfamiliar) are avoided. The judge is able to instruct the
jury secure in his or her knowledge of Canadian law. With the exception of
international defences, which are available to the accused, the jury can then
perform its function pursuant to Canadian law which demands proof beyond a
reasonabl e doubt that the accused committed the offence -- a Canadian offence --

with which he or she is charged.

Interpretation of Section 7(3.71)

General

I turn now to the first ground of appeal concerning the correct
interpretation of s. 7(3.71). Ignoring for the moment the Charter issues at stake,
a clear understanding of the intention of the legislature can, in my view, be

ascertai ned through thenormal rulesfor theinterpretation of | egislative provisions.

Toclarify theissue, it isuseful to examine how it was dealt within the
courts below. It first arose before Callaghan A.C.J. in the course of dealing with
the constitutionality of s. 7(3.71) and (3.74) in a pre-trial ruling. In hisview, s.
7(3.71) is of a procedural nature and does not create new offences, but merely
confers retrospective and extraterritorial jurisdiction to Canadian courts over acts

that would have been offences under Canadian law at the time of their occurrence
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if they had taken place in Canada, so long as those acts constitute war crimes or

crimes against humanity.

Though the trial judge agreed with Callaghan A.C.J.'s ruling that s.
7(3.71) is exclusively jurisdictional in nature, he determined that the question of
jurisdiction, though ordinarily a matter determined by the trial judge as a matter
of law, should in this case be left with the jury. Under thisruling, the trial judge,
itistrue, would determine abstract legal questions such aswhether crimes against
humanity constituted a contravention of customary or conventional law or was
criminal according to the law of nations, but it was for the jury to decide whether
the respondent's acts or omissions constituted a war crime or crime against

humanity.

The majority of the Court of Appeal (1992), 92 D.L.R. (4th) 1, upheld
the conclusion of the trial judge but on another basis. They did not agree that s.
7(3.71) was procedural and relevant only to the jurisdiction of the court to try the
respondent for the domestic offences such as confinement, robbery, kidnapping

and manslaughter. Asthey put it, at p. 108:

. . . we arrive at the same conclusion reached by the tria judge,
although we interpret s. 7(3.71) differently. We do not regard the
allegations that Finta's acts or omissions constituted war crimes or
crimes agai nst humanity asgoing to thejurisdiction of thetrial court so
as to bring them within the purview of the judgment in Balcombe
[Balcombe v. The Queen, [1954] S.C.R. 303]. Instead, we view these
issues as integral to the fundamental question of whether Finta
committed the offences which were alleged against him in the
indictment.
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AsDubin C.J. putit, at p. 20, ". . . the upshot of the magjority view isthat s. 7(3.71)
of the Criminal Code creates two new offences, namely, a crime against humanity
and awar crime. . .." Like Dubin C.J. and Tarnopolsky J.A., and for that matter
Callaghan A.C.J., | respectfully disagree with the position taken by thetrial judge

and the Court of Appeal. | do so for the following reasons.

On a literal reading of s. 7(3.71), an appreciation of its legislative
context along with analogous provisions in the Code and an understanding of its
legislative history, | conclude that s. 7(3.71) is unquestionably intended to confer
jurisdiction on Canadian courts to prosecute domestically, according to Canadian
criminal law in force at the time of their commission, foreign acts amounting to
war crimes or crimes against humanity. The provision does not create any new

offences. Section 7(3.71) reads:

7. ...

(3.71) Notwithstanding anything in thisAct or any other Act, every
person who, either before or after the coming into force of this
subsection, commitsan act or omission outside Canadathat constitutes
a war crime or a crime against humanity and that, if committed in
Canada, would constitute an offence against the laws of Canada in
force at the time of the act or omission shall be deemed to commit that
act or omission in Canada at that time if,

(a) at thetime of the act or omission,

(i) that person is a Canadian citizen or is employed by Canada
inacivilian or military capacity,

(i) that person is a citizen of, or is employed in a civilian or
military capacity by, astate that is engaged in an armed conflict
against Canada, or

(ii1) the victim of the act or omission is a Canadian citizen or a
citizen of astatethat isallied with Canadain an armed conflict;
or
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(b) at thetime of the act or omission, Canada could, in conformity
with international law, exercise jurisdiction over the person with
respect to the act or omission on the basis of the person's presence
in Canada and, subsequent to the time of the act or omission, the
person is present in Canada. [Emphasis added.]

| am quiteunableto seeanythingins. 7(3.71) that creates new offences
of war crimes and crimes against humanity. Nowhereisit declared, asitisinthe
case of all other Code offences, that a person who commitstherelevant act isguilty
of an offence. On the contrary, the nucleus of the provision isits predicate, "shall
be deemed to commit that act or omission in Canada at that time". All the rest
gravitates towards thisfocus. Moreover, no penalty is stipulated. The subjection
to domestic prosecution that results from afinding of war crime or crime against
humanity is not punishment; it is, rather, merely the next procedural step. What
the provision does is empower the prosecution to lay charges against the accused
for offencesdefined in the Codein respect of acts done outside the country, solong

as those acts constitute crimes against humanity or war crimes.

This reading of s. 7(3.71) also makes sense when viewed in its
legislative context. FoundinPart |, the" General" section of the Criminal Code, the
provision stands as an exception to the general rule regarding the territorial ambit
of criminal law, which appearsin theimmediately preceding section. Section 6(2)
of the Code reads:

(2) Subject to this Act or any other Act of Parliament, no person
shall be convicted or discharged under section 736 of an offence
committed outside Canada.
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The perpetration of acts constituting war crimes and crimes against humanity, of
course, transcends national borders, yet the perpetrators are often not identified
until later, after they have displaced themselves to a new country. Parliament's
intention was to extend the arm of Canadas criminal law in order to be in a
position to prosecute these extraterritorial acts if the alleged perpetrators were
discovered in our midst. The enactment of s. 7(3.71) was necessary because
Parliament's plan derogated from the general principle of s. 6(2). As | noted
earlier, by specifically deeming the extraterritorial act to have taken place in
Canada, Parliament has expressed its view that the normal concerns about

extraterritoriality are not present.

Similarly structured deeming provisions that aso embrace
extraterritorial acts are found among the other subsections of s. 7; see s. 7(3) in
relation to offences committed against internationally protected persons or their
property, s. 7(3.1) in relation to hostage-taking and s. 7(4) in relation to public
service employee offenders. Similarly worded provisions are found in other parts
of the Code, as well. Section 477.1 deems to be committed in Canada acts
occurring in, above or beyond the continental shelf. A close parallel can bedrawn

with the conspiracy provision set forth in s. 465(3) of the Code, which reads:

465. . . .
(3) Every one who, while in Canada, conspires with any one to do
anything referred to in subsection (1) in a place outside Canadathat is

an offence under the laws of that place shall be deemed to have
conspired to do that thing in Canada.

The nature of this provision was considered by this Court in Bolduc v. Attorney

General of Quebec, [1982] 1 S.C.R. 573, where, at pp. 577 and 581, it is stated:
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It is apparent on its face that this subsection does not create an
offence. It creates a presumption of territoriality so as to make the
conspiracy an offence punishable in Canada. Where, asin the case at
bar, persons conspire in Canada to effect an unlawful purpose in the
United States, which would not in itself be an offence punishable in
Canada, they "shall be deemed to have conspired to do in Canadathat
thing". The result is to introduce the essential aspect which would
otherwise be absent, and to make the offence punishable in Canada.

The offence charged is common law conspiracy committed in Canada,
to effect an unlawful purpose. Causing persons to enter the United
States unlawfully constitutes an offence under American law, just as
causing personsto comeinto Canadaunlawfully constitutes an offence
under Canadian law. Asaconsequence of the presumption of s. 423(3)
[currently s. 465(3)], the conspirators are deemed to have conspired to
commit the offence in Canada. It isasif they had conspired to cause
persons to come into Canada unlawfully. [Emphasis added.]

As in the case of s. 7(3.71), s. 465(3) deems Canadian territoriality where a
criterion is met. While the criterion for s. 465(3) is the unlawfulness of the act
conspired according to the law of the place of the conspired act, the criteriafor s.
7(3.71) are threefold: that the act constitutes a war crime or crime against
humanity; that the act was unlawful in Canada at the time of its commission; and
that specifically defined individuals are involved. Just as the offence charged in
the former caseis conspiracy committed in Canada, the chargein the latter isthat
of the underlying domestic offence, be it murder, robbery or the like. The
similarity of the structure of these two provisions supports a consistent

interpretation.

Admittedly, exceptions to s. 6 can also take the form of offence-
creating provisions that expressly embrace extraterritorial acts. However, the

wording of s. 7(3.71) closely resemblesthat of other purely jurisdiction-endowing
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provisions and can be contrasted with these offence-creating provisions. For

example, another conspiracy provision reads:

465. (1) . ..
(a) every onewho conspireswith any oneto commit murder or to cause
another person to be murdered, whether in Canada or not, is guilty of

an indictable offence and liable to a maximum term of imprisonment
for life;

This section deals, inter alia, with conspiracy to murder abroad. The provision
itself makes this extraterritorial act an offence and attaches a sanction to it. A

similar approach is taken with respect to the criminalization of piracy, in s. 74(2):

74. . ..

(2) Every one who commits piracy while in or out of Canada is
guilty of an indictable offence and liable to imprisonment for life.

The distinction between this Code treatment of extraterritorial acts and that
embodied by s. 7(3.71) and its kin is obvious. The former reflects Parliament's
intention to approach the relevant acts as domestic offences unto themselves, in
contrast to the latter's effect of deeming the acts to come within the scope of

offences already created elsewhere in the Code.

Parliament's intention to confine itself to a rule governing the
application of offencesis also evident from the position of s. 7(3.71) in the Code.
It appears, | repeat, in Part | of the Code, which is appropriately titled "General".
No offenceis created in that Part. It deals, asits name implies, with interpretive

matters, application, enforcement, defencesand other general provisions. Offences
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are dealt with in other parts of the Code, and are usually entitled as such, among
others"Part 11. Offences Against Public Order”, "Part V11I. Offences Against the
Person and Reputation™, "Part 1X. Offences Against Rights of Property"”, and so
on. One should assume some minimal level of ordering in an Act of Parliament.
Had Parliament wished specifically to make war crimes and crimes against
humanity domestic offences, it would have been much easier to do so directly, and

| cannot imagine why it would have done so in the General Part of the Code.

This reading of s. 7(3.71) is bolstered by its legislative history.
Sections 7(3.71)-(3.77) represent the consummation of therecommendationsof the
Commission of Inquiry on War Criminals (the "Deschénes Commission™”). The
crux of the Commi ssion'srecommendations, we saw, was not the domestic creation
of these international offences, but rather, the removal of the obstacle of
extraterritoriality and the enablement of Canada to serve as a forum for the
domestic prosecution of these offenders. Thisthrust of the Report is reflected, at

p. 158, as follows:

Need it be stressed again: we are not aiming to make acts, which
were deemed innocent when committed, criminal now; such would be
unacceptableretroactivity. But extermination of acivilian population,
for instance, was already as much criminal in 1940 as it would be
today, under the laws of all so-called civilized nations. We are only
trying to establish now in Canada a forum where those suspected of
having committed such offences may be tried, if found in Canada.

In formulating its recommendations, the Commission specifically commented, at
p. 165, that "[t]he Code must contain an express grant of jurisdiction to the courts
in Canada’. Tarnopolsky J.A. madethisobservation aswell, at p. 60, in the Court
of Appeal:
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Rather than creating a substantive offence of war crime or crime
against humanity, Parliament chose, on the recommendation of the
Deschénes Commission, to extend the applicability of existing Criminal
Code provisions extant at the time of the acts.

The Commission's view, as | read it, is that new offences did not have to be
created; censure of the actual relevant acts was already provided for in the
Canadian Criminal Code, as it was in the law of most civilized nations. So any
such acts could have been prosecuted under the ordinary Canadian criminal
provisionsif committed here. What Canadian courts had to be equipped with was
the capacity to hear and decidethe prosecutions. Consistent with the requirements
of international law, the link to international law concepts of war crimes and
crimes against humanity was the mechanism selected to ensure that only the cases
envisioned by the Report would endow a Canadian court with the capacity to serve
asaforum for the prosecution of extraterritorial acts. The question of the presence
of war crimes or crimes against humanity isthus one of jurisdiction. The offence
with which the accused is charged, on the other hand, is the underlying domestic
offence, drawn from the already existing Canadian criminal law at the time of

commission.

Questions of jurisdiction are matters of law entrusted to thetrial judge.
In Balcombe v. The Queen, supra, Fauteux J., speaking for this Court, had this to

say, at pp. 305-6:

The question of jurisdiction is a question of law -- consequently,
for the presiding Judge -- evenif, to its determination, consideration of
the evidence is needed. It is a question strictly beyond the field of
these matters which under the law and particularly under the terms of
their oath, the jury haveto consider. They are concerned only with the
guilt or innocence of the prisoner at the bar. Indeed the lawful
fulfilment of their duties rests on the assumed existence of the
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jurisdiction of the Court totry, at the placewhereit isheld, the accused
for the crime charged. They are concerned with facts as they may be
related to guilt or innocence but not to jurisdiction. [Emphasisadded.]

Being a question of law, the trial judge would make his or her determination of
whether the act or omission in question amounted to awar crime or acrime against
humanity on abalance of probabilities. Thejury'sduty isto determinethe guilt of

the accused of the offence with which he or she was charged.

Themajority of the Court of Appeal would distinguish Balcombe onthe
groundsthat all of the essential elements of the offence must be put to thejury, and
that this includes the offence of awar crime or crime against humanity. As will
becomeclear, | do not view the existence or non-existence of awar crimeor crime
against humanity as an essential element of the offence but rather as the
jurisdictional link grounding prosecution for the underlying Canadian domestic
offence. At the same time, however, the jury would of course have to consider
whether as afact the acts that constitute the war crime or crime against humanity
occurred in determining whether the offence under Canadian law was committed.

The jury is not acting in avacuum.

| respectfully reject the distinction drawn by the majority of the Court
of Appeal between territorial jurisdiction of the court and territorial reach of the
criminal law. The majority seems to have attempted to differentiate between the
former, which it characterizes asgoing to the determination of the proper Canadian
court to hear acase, and the latter, which it identifies as affecting the definition of

the offences themsel ves.
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With respect, s. 6(2) of the Code does not render Canadian territoriality
a defining element of its offences. Rather, it merely precludes a person's
conviction or discharge for an offence when committed outside Canada. This
general principle of our criminal law system reflects, in addition perhaps to the
need for accommodation in the interest of efficiency, Canada's acceptance of the
general premise of the sovereignty of nationsthat underliesinternational relations.
Thefact that an act or an omission may have taken place outside Canada's borders
does not negate its quality as culpable conduct in the eyes of Canadians and the
underlying values of Canadian criminal law. Thisisreflected, aswell, in the law
of immigration, deportation and extradition. The principle of territoriality simply
responds to the structure of the international order; the prosecution of the
perpetrator of acriminal act isnormally entrusted to the state in which the act was

committed.

Questionsof territoriality in all casesdeal with the same matter: where
did the event take place? Of course, the result of this determination may differ
depending on whether the inquiry involves distinguishing between two provinces,
on the one hand, or between Canada and another country, on the other. In the
former case, the proper provincial court is determined, while in the latter, the
capacity to try at all pursuant to the Code is at stake. In either case, however, the
skill called upon to make the determination is the same: the technical ability to
demarcate thelocation of therelevant act. 1n Balcombe, supra, this Court held that
this function was properly entrusted to the trial judge. | see no reason why a

different rule should apply to the s. 6 inquiry.
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Thetermsof s. 6 arenot absol ute; they specifically envision exceptions,
whether in the Codeitself or in other Acts of Parliament. In making theterritorial
determination dictated by s. 6, the trial judge must consider whether these
exceptional provisions apply. These exceptional provisions typically deem
territoriality where relevant specified criteria are met. Although perhaps not
enacted neatly in one Code provision, s. 6 and its exceptions constitute a united
inquiry, destined to establish whether the court in question can hear the
prosecution of the accused. In order to decide on the application of the general
rule, the application of the exceptions would have to be assessed. To entrust the
latter decision to the jury, while leaving the general question to the judge, would
be anillogical division of labour and could only result in unnecessary confusion.
The entire question of jurisdiction should therefore be assigned to the trial judge

as a matter of law.

Section 7(3.71) of the Code is one of these exceptional provisions. Its
criteria, whether the act amounts to a war crime or crime against humanity,
whether it constituted an offence pursuant to Canadian law at the time of
commission, and whether identifiableindividualswereinvolved, arethusquestions

of law entrusted to the trial judge and not to the jury.

The Role of Judge and Jury

On thisinterpretation of the jurisdiction sections, a clear role for both

judge and jury emerges.
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Theroleof thejury will besimilar toitsrolein an ordinary prosecution
under our domestic law. Itsfunction, and the charge madetoit, will be like those
that would be made to a jury determining the underlying offence only. The sole
difference will be in relation to justifications, excuses and defences. Section
7(3.73) providesthe accused with the benefit of pleading all availableinternational
justifications, excuses and defences in addition to those existing under domestic
law. The one domestic defence made unavailable, by the operation of s. 7(3.74),
is the defence of obedience to de facto law. | shall have more to say about thisin
discussing the constitutionality of the scheme. It is enough to say herethat it is

clear to me that thisis the scheme contemplated by Parliament.

For his or her part, the trial judge must determine whether all the
conditions for the exercise of jurisdiction are met. If the requirements set by
Parliament are not satisfied, then the exception to the rule of no extraterritorial
application is not met, and the court must decline jurisdiction and the accused
acquitted even if all the elements of the offences of manslaughter, robbery,

confinement or assault may be satisfied.

Itisevident from my earlier commentsthat | do not agree with thetrial
judge and the majority of the Court of Appeal that the requirementsfor jurisdiction
be proved beyond a reasonable doubt. Unlike the dissenting judges in the Court
of Appeal, however, | believethat thetrial judgewill haveto consider theevidence
to satisfy the jurisdiction requirements. The judge cannot simply base his or her
assessment of these requirements on the charges as alleged, and leave all the
findings of fact to the jury, because some of the facts necessary to establish

jurisdiction are not the same as those necessary for the jury's determination of the
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underlying offence. Thus, for example, ajurisdiction requirement of awar crime
requiresthat the action be done during an international military conflict, afact that
need not be found by a jury determining whether there was manslaughter or
kidnapping, (though inevitably these facts will be before them and may, in some
cases, be relevant to their task in relation to some justification, excuse or defence

under international law).

| see no procedural quagmire in the different functions of judge and
jury, athough it may at timescall for some procedural ingenuity. Certainly, if the
charges even as alleged do not meet the jurisdiction requirements, then on motion
the judge can decline jurisdiction. Beyond that, however, the judge will have to
examine the evidence to determine that the jurisdictional facts are established. In
ordinary cases, the judge hears the evidence in relation to the jurisdictional point
inavoir dire, since most of itisirrelevant for the jury'sissues. However, sincein
this case the jury will have to hear much of the same evidence related to the
offences as thetrial judge would have to hear in relation to the jurisdiction issue,
it will usually be more efficient to have the trial judge consider the jurisdiction
issue at the same time as the jury hears the evidence related to the offence. If
desired, and to keep a jury's mind clear, the parts of the evidence or expert
testimony that are completely irrelevant to the jury's concerns can be heard in the
absence of thejury. At the close of the evidence, thejudgewill decide whether the
conditions for the exercise of jurisdiction have been met. If so, then the court can

proceed to hear the verdict of the jury.

The Mental Element Reguired for War Crimes or Crimes Against Humanity
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Whilemy finding on thefirst ground of appeal issufficient toallow this
appeal, | shall also deal with the second ground of appeal which relates to the
requirements of international law regarding the mental element in war crimes and
crimes against humanity. The appellant argues that the trial judge seriously erred
in hisunderstanding of the requirements of these crimes, and in particular, that the
judge set far too high arequirement for the mental element required for thereto be
awar crime or crime against humanity. For reasons that will appear | agree that
thetrial judge and the majority of the Court of Appeal erred on the second ground

of appeal aswell.

In making hisdetermination on theissue of jurisdiction, the judge must
determinethat therewasawar crime or crime against humanity. What these entail
is partly set out by the Code (s. 7(3.76)), but will aso require reference to
international law. This creates some complexity, but the requirements can be
deciphered by reference to theoretical constructs of criminal law already familiar
to us. The structure of most of the international law in relation to war crimes and
crimes against humanity can be conveniently examined under thefamiliar analysis
of the elements of the act (the actusreus), the mental elements and defences. The
judge must examine the evidence and compare it to the international law to
determine whether the requirements of the crime are satisfied, as well as what

defences may be available.

Actus Reus Requirement

The issue raised is confined to the mensrea relating to awar crime or

crime against humanity, but to understand that issue, it is necessary to examine
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briefly the requirements of the actus reus necessary to constitute a war crime or
crimeagainst humanity. Both the Code and international law contain requirements
of particular types of acts or omissions. Thus, for example, the war crime of
mistreatment of civilians requires that the accused have done actions that amount
to mistreatment. As Manfred Lachs, War Crimes: An Attempt to Define the Issues
(1945), chapter 7, observed, these acts are usually characterized by violence. In
addition, particular circumstances are frequently required. This is clearly
exemplified by the requirement that war crimes involve actions that occurred
during astate of war. At times, the actions may also have to be directed at certain
objects. For example, some actions, though permissible against enemy soldiersin
the field, are war crimes if committed against civilians or prisoners. The trial
judge must be satisfied that these particular requirementsrequired by international
law and by the Code are met for there to have been a crime against humanity or a
war crime. Whilethismay at timesraise difficult and complex issues, the general
idea of an act or omission, and possibly consequences and circumstances, is well
understood; see Lachs, supra, at pp. 16-24; L. C. Green, International Law: A

Canadian Perspective (2nd ed. 1988), Part VI, at 88 359-64.

A good example is the requirement that to constitute a crime against
humanity the impugned act have been directed at "any civilian population or any
identifiable group” (see s. 7(3.76)). Again one must return to the international
system perspective to understand this requirement. As mentioned earlier, thisis
the specific factor that gives the crime the requisite international dimension and
that permits extraterritorial prosecution, thus distinguishing it from an "ordinary
crime" that the state is expected to prosecute. Unlike ordinary crimes, it is of

direct concernto theinternational community and may be prosecuted wherever the
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alleged offender may be found. As earlier mentioned, this exception to the
ordinary principlethat criminal law isterritorially limited is made necessary by a
number of considerations. Asmentioned, wherethecrimeisespecially widespread
inthat it is directed against an entire population (whether of atown, or region, or
even nationally) or an identifiable group within the population, foreign
enforcement is especially important because there is often the possibility that the
government in the state where the crime occurs may not be willing to prosecute;
indeed it may be the source of the crimes. For this reason, international law
permits other states to exercise jurisdiction to try such crimes. Given that thisis
the condition to assuming jurisdiction, the trial judge would have to find that the

criminal conduct was directed at a civilian population or identifiable group.

Apart from his error in putting this question to the jury, thetrial judge
seems to have had a good sense of the actus reus requirements under international
law. Thus he specifically noted such requirements as that for war crimes there
must be international conflict, and that the accused had to be an agent of an
occupying force. To cover other elements of awar crime, he also referred to the
actshaving to be of the "factual quality" of war crimesor crimes against humanity.
This appears to be too ambiguous and should have more specifically been
considered against specific types of war crimes or crimes against humanity. This
concept illustrates some of the problems of putting this entire question to thejury:
this determination clearly involves an assessment of thelegal quality of the actsas
well astheir factual components. This aspect of the judge’s understanding of war
crimes or crimes against humanity would, however, appear to be adequate if the
question were decided, as | have indicated it should be, by the judge as a question

of law.
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More serious was that the trial judge at several points referred to the
accused's actions having "risen up" to the quality of awar crime or crime against
humanity. Thisis not strictly accurate; there may be different considerations for
the offences under international law, and they may have some additional
requirements to those for domestic offences, but these are not always higher and

may not be related to individual culpability. To use language that suggests that

somehow there is a higher degree of culpability required in relation to the

international crimes is misleading.

Mens Rea Requirement

Thetrial judge was quite rightly concerned that the acts or omissions
should be of atype that is prohibited as war crimes or crimes against humanity as
defined in the Code and under international law. But from this the judge drew
some seriously erroneous implications about the mental element required to find
that there was a war crime or crime against humanity. With all respect, the trial
judge, in my view, madetwo typesof errors, which arerelated intheir effect: first,
in requiring that there be amental element for each and every component of awar
crime or crime against humanity, and secondly, partly asaresult of thefirst error,
in suggesting that the accused needed to have known that his actionswereillegal .
Thesimplefact, asl seeit, isthat thereisno need for the jury to be concerned with
the mental element in relation to the war crimes and crimes against humanity
beyond those comprised in the underlying domestic offence with which the
accused is charged. In other words, as | will attempt to demonstrate, the mental
blameworthiness required for such crimes is already captured by the mens rea

required for theunderlying offence. Theadditional circumstancesof theactusreus
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required in terms of the international system to justify extraterritorial jurisdiction
do not require that the accused individually have knowledge of these matters.
These components of the actus reus really have nothing to do with individual
culpability. Asl seeit, thelaw does not require that the accused individually have
had knowledge of these factors. Such a requirement cannot be found in either

Canadian or international law.

In neither the jurisdiction nor the definition section of the Code (s.
7(3.71) and s.7 (3.76) respectively) isany mental element specifically alluded to;
all that is stated is that there be behaviour that constitutes an act or omission that
is contrary to international law. In turn, the requirements for the mental element
under international law are often not as clearly established as under our national
law. | suspect that this lack of express discussion of the requirement is largely
because nobody ever really thought that there was a need for an individual mens
reathat went beyond that required for the basic nature of the conduct, whether that
be murder, assault, robbery or kidnapping. In international law, the mental
element frequently seemsto beignored, and focusisinstead placed on the special
factual circumstances in which the culpable conduct occurred. However, if a
detailed refutation is required, it seems justified to use our established common

law rules of mensrea wheretheinternational law does not have specific standards.

Most criminal offencesrequirethat therebeamensreainrelationtothe
basic act or omission. At times, but by no means invariably, some form of mens
rea, sometimes knowledge, sometimes recklessness or even inadvertence, is
required in relation to consequences and circumstances as well. In the present

case, however, the trial judge insisted that there be a subjective mental element in
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relation to all the elements of the act that constitute the war crime or crime against
humanity. For example, inrelation to the first count of unlawful confinement, the

trial judge considered the necessary mental element to be:

Essential Elements of Count 1: Confinement: Crime Against Humanity

(3) The accused knew that the confinement had the factual quality
of acrime against humanity in the sense that it was

(1) enslavement or

(2) inhumane or persecutorial deportation or
(3) racial or religious persecution or

(4) an inhumane act and

(4) The accused knew that the people confined were a civilian
population or any identifiable group of persons and

(5) The accused knew the confinement was in execution of or in

connection with the conduct... of war or any war crime. [Emphasis
added.]

Moreover, he emphasized that thiswas a subjective condition which the particular
accused must satisfy; any such knowledge could not be simply inferred from the
conduct or intent or knowledgeto do the simple act. The judge instructed the jury
on the second count in exactly the same way except that he substituted "crime
against humanity" with "war crime”, and he followed a similar pattern in respect

of robbery, kidnapping and manslaughter.

In my view, this is far too high a standard; a mens rea need only be
foundinrelation totheindividually blameworthy elements of awar crimeor crime
against humanity, not every single circumstance surrounding it. This approach

receives support in Canadian domestic law. InR. v. DeSousa, [1992] 2 S.C.R. 944,
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at pp. 964-65, this Court held that reading in such arequirement for every element
of an offence misconstrues and overgeneralizes earlier decisions of this Court.
Rather, the proper approach, it noted, was that "there must be an element of

personal fault in regard to a culpable aspect of the actus reus, but not necessarily

inregard to each and every element of the actusreus” (p. 965). [Emphasis added.]

Thisreasoning isespecially appropriate in dealing with circumstances
related to international offences that do not involve culpability but are of a more
technical nature. For example, the trial judge, in my view, erred in requiring for
afinding of war crimethat the accused knew that he was an agent of an occupying
force or that there was actually war. Had the accused acted not as an agent but on
his own, hisindividual culpability would be no less -- he might, indeed, be more
culpable. The same would be true if he had committed the acts charged in peace
time. Asl have already indicated, all that mattersis that these factual conditions
be present. In the scheme as set out by the legislature, these conditions constitute
ajustificationintheinternational systemfor extraterritorial prosecution rather than

matters going to individual culpability. They go to jurisdiction.

Thesameistrueof thetrial judge'sinstruction that it was necessary that
the accused know that the actionswere directed against acivilian popul ation or an
identifiable group. | would argue that such knowledge on the part of the accused
is strictly irrelevant to his individual culpability. To forcibly confine or kidnap
8,617 peopleis equally blameworthy whether he knew or did not know that they
were Jews. On a practical level, the lack of real relevance of knowledge about
such matters is evident from the circumstances. Can anyone doubt that an

adequate knowledge would be that difficult to find? When one is aware that the
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actions are directed at alarge number of people with the same characteristic, such
knowledge would be easily inferred. In this case, for example, since Jews had
expressly been the only subject of all these actions to the knowledge of those
involved, then it seemsreadily apparent that the requisite knowledgein relation to
thiscircumstanceismet. Similar considerations apply to other issues of thiskind,

such as whether a state of war existed.

| should at this stage, however, underline that there may be a
requirement of a mental element for certain justifications, excuses and defences
under international law, but, as previously noted, these are made available to the
accused in defending himself or herself of the domestic offence, e.g., kidnapping,
withwhich heischarged. If any such justification, excuse or defence ariseson the
evidence, it must be put to the jury and if the jury has any reasonable doubt
respecting that mental element it must, of course, resolve that doubt in favour of
the accused, asisthe case of any defence available to the accused under Canadian

law.

As earlier noted, the trial judge's overemphasis on knowledge on the
part of the accused led him to adifferent, if intertwined, type of error. Itled him
to confuse the difference between the mental element in relation to the factual
nature of theimpugned act and itslegal or moral quality. AsDubin C.J. noted this
confusion is best exemplified in the instruction in relation to the term "inhumane
act" contained in the definition of "crime against humanity" in s. 7(3.76). This
general category should not be taken to import a knowledge of the inhumanity of

the behaviour. If an accused knowingly confines elderly peoplein close quarters
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within boxcars with little provision for a long train ride, then the fact that the

accused subjectively did not consider this inhumane should be irrelevant.

This confusion between appreciation of the factual as opposed to the
moral or legal quality of the accused's actions was exacerbated by further
comments in the trial judge's charge that indicated his view of the mens rea
requirement. While the judge did refer on anumber of occasionsto the accused's
knowledge of thefactual quality of acrime against humanity, as Dubin C.J. points
out, hereturned again and again to hisview that the jury had to be satisfied beyond
a reasonable doubt that the accused knew that the act he did was inhumane (i.e.,
acrimeagainst humanity). Dubin C.J. refersto anumber of theseinstances (at pp.

32-33). | citeafew here:

Remember always that before the accused can be convicted, it has
to be proved beyond a reasonable doubt, whatever he did to his
knowledge rose up to the level of a war crime or rose up to the level of a
crime against humanity.

Even if the Crown proved beyond a reasonable doubt the accused
committed confinement, robbery, kidnapping or manslaughter; you must
acquit unlessthe Crown al so proves beyond a reasonabl e doubt that to the
knowledge of the accused what he did rose up to the level of a war crime
or rose up to the level of a crime against humanity.

One of the ways for the Crown to prove Count 1 is to prove
beyond a reasonable doubt that the accused personally knew that
the confinement had thefactual quality of acrimeagainst humanity
in the sense that it was an inhumane act. Now, this is just one
element. Of course, there are six or seven other things the Crown
hasto prove, but thisis one example of one element the Crown has
to prove. Soitisan essential element on that count that the Crown
has to prove beyond a reasonable doubt the accused knew that the
confinement was an inhumane act. [Emphasisadded by Dubin C.J.]
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In my view, these instructions introduced elements of knowledge of

both the legal and moral status of the conduct, in away that is not required by

either domestic or international law.

It is well established in our domestic criminal law jurisprudence that
knowledge of illegality is not required for an accused. Section 19 of the Code
echoes arequirement found in earlier codes (including the onein effect at thetime
the actions in this case were alleged to have been committed): ignorance of the
law by one who commits an offence is not an excuse for committing the offence.
At common law the principleiswell established. As Smith and Hogan, Criminal
Law (7th ed. 1992), put it, at p. 81:

It must usually be proved that D intended to cause, or was reckless
whether he caused, the event or state of affairs which, as a matter of
fact, is forbidden by law; but it is quite immaterial to his conviction
(though it might affect his punishment) whether he knew that the event
or state of affairs was forbidden by law. [Emphasisin original.]

Nor should it be forgotten that awareness that the act is morally wrong

isalso immaterial. Smith and Hogan, supra, note, at p. 53:

A man may have mensrea, asit is generally understood today, without
any feeling of guilt on his part. He may, indeed, be acting with a
perfectly clear conscience, believing his act to be morally, and even
legally, right, and yet be held to have mens rea.

In R v. Théroux, [1993] 2 S.C.R. 5, at p. 18, McLachlin J. emphasized that

regardless of the nature of the circumstances or consequences required:
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First, as Williams underlines, this inquiry has nothing to do with the
accused's system of values. A person is not saved from conviction
because he or she believes there is nothing wrong with what he or she
isdoing. The questioniswhether the accused subjectively appreciated
that certain consequences would follow from his or her acts, not
whether the accused believed the acts or their consequences to be
moral.

The underlying rational e behind the mensrea requirement isthat there
isalack of sense of personal blameif the person did not in some way even intend
to do the action or omission. Infinding awar crime or crime against humanity, the
trial judge must, of course, look for the normal intent or recklessness requirement
in relation to the act or omission that isimpugned. However, there israrely any
requirement that the accused know the legal status or description of his or her
behaviour. Thisisnot part of therulesof our criminal law and, in my view, is not
required under international law. It would be strangeif it were. For ascounsel for
the intervener B'Nai Brith observed, in the case of crimes against humanity, for
example, the issue of humaneness would have to be judged in terms of the moral
values of the perpetrator of the prohibited act, rather than the moral views of the

international community that established the norm.

TheCrown'sinternational law expert, Professor Bassiouni, itistrue, did
at some point in his testimony suggest that an accused must have had knowledge
of international law in order to find that he or she has committed a war crime or
crime against humanity. While he readily agreed with the Crown that an accused
need not know that his or her actions comprised some particular offence under
international law, he suggested that the accused would have to have a "general

sense” that hisor her conduct was illegal under international law. Representative
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of his somewhat confusing viewpoint is the following exchange with crown

counsel:

Q. Does he have to know that his conduct amounts to a war
crime or crime against humanity at international law?

A. Hedoesn't have to know that with the specificity that
you're claiming it, and | suppose by my analogy is, does a person who
commits murder know that the act of murder constitutes murder in the
first degree in that time of a statute. So it is the general knowledge
that there is a prohibition by law that you're supposed to have, as
opposed to a specific knowledge of the specific type of crime that you
might be committing.

Q. And so would the victim or the -- ignorance of the law is no
excuse in the application of international law?

A. Yes, indeed, because it is a genera principle of law because
it existsin every legal system of the world.

. Sowhat isit that a perpetrator must know in order to attract
culpability or liability at international law for war crimes or crimes
against humanity?

A. Waell, the individual must obviously have knowledge of the
nature of the acts heis engaging in. He must know that these acts are
aviolation of the law. He does not have to know the specific label
of the violation that he has committed. And he must act with
knowledge or intent.

M. Cherif Bassiouni in his later book, Crimes Against Humanity in International
Criminal Law (1992), suggests that there should be a "rebuttable presumption™ of

knowledge of international criminal law. He states, at p. 364:

Thisrebuttabl e presumption includes knowledge of theillegality of the
act performed, based on the standard of reasonableness.
Notwithstanding this standard of reasonableness, an individual may
present the defense of ignorance of the law. Thus, thislegal standard
is not ultimately objective, but subjective.
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Given this basic viewpoint, the trial judge was not surprisingly confused asto the

mens rea requirement.

It isinstructive at this point to say something about the utility of the
views of learned writers such as Professor Bassiouni in determining the applicable
international law. They are extremely useful, of course, in bringing before the
Court thevariousrel evant sourcesof law, and asL ord Alverstone observed in West
Rand Central Gold Mining Co. v. TheKing, [1905] 2 K.B. 391, at p. 402, they also
render "valuable service in helping to create the opinion by which the range of the
consensus of civilized nationsisenlarged’. But, as hewent on to add (at p. 402),
"in many instances their pronouncements must be regarded rather as the
embodiments of their views as to what ought to be... the conduct of nations inter
se, than the enunciation of arule or practice as universally approved or assented
to [by nation states] as to be fairly termed . . . “law"™. In aword, international
conventions and the practices adopted and approved as law by authoritative
decision makersin the world community, along with the general principles of law
recognized by civilized countries are what constitute the principal sources of
international law. The pronouncements of learned writerson international law are
extremely useful in setting forth what these practices and principles are, but the
personal views of learned writers in the field, though useful in developing
consensus, are of a subsidiary character in determining what constitutes
international law. This approach, which is universally accepted by the
international community, isauthoritatively set downin Art. 38(1) of the Statute of

the International Court of Justice which reads:

Article 38
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1. The Court, whose function is to decide in accordance with
international law such disputes as are submitted to it, shall apply:

(a) international conventions, whether general or particular,
establishing rules expressly recognized by the contesting States,

(b) international custom, as evidence of ageneral practice accepted as
law;

(c) the general principles of law recognized by civilized nations;
(d) subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various

nations, as subsidiary means for the determination of rules of law.
[Emphasis added.]

On an examination of these sources of international law, | am in
complete agreement with the dissenting judges in the Court of Appea that
international law does not require such a high mental element as the mgjority in
that court and the trial judge thought necessary. In fact, Bassiouni does not
represent the consensus of legal writers. He himself madeit clear that the majority
view among international law scholars was that there was no requirement of
knowledge of theinternational legal quality of the actions. Clearly, thisisnot the
international law emerging out of the Charter of theInternational Military Tribunal,
for which no such knowledge requirement isincluded. Nor was it considered to
be a requirement in the war crimes and crimes against humanity decisions at
Nuremberg. Andif weturnto the general principlesof law recognized by civilized
nations, Bassiouni in the passage in the testimony produced above accepted the
principle that ignorance of the law isno excuse in that application of international

law "because it existsin every legal system of the world".

Indeed, as one goes back through the history of international law,

knowledge of international law has never been a requirement for culpability.
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Traditionally, thewestern and Christian conception of international aw especially
in this area can be seen to coincide with the dictates of natural law; under the
Roman Law, for example the jus gentium which was applied to non-Romans was
presumed because it coincided with the jus naturalis. In Grotius theory of
international law, which applied to al individuals as well, the dictates of
international law followed as dictates of natural reason. Piracy or slavery would
be contrary to international law as long as the accused had preyed on ships or
traded in slaves, regardless of whether the pirates or slavedealers were aware of
how their conduct was classified under international law. In the international
realm as much as the domestic, blameworthinessin criminal law does not consist
of knowingly snubbing thelaw, but rather in deliberately engaging in certain types

of conduct that international law prohibits.

It isevident from his book that Bassiouni required a knowledge of the
legal quality of the actions because of his concerns about the state of international
law prior to World War II. 1 will more fully address the issue of the alleged
retroactivity of theinternational law below. It sufficesat thispoint to say that this
view appears to be based on an impoverished view of the nature and sources of
international law. AsBassiouni himself noted in testimony, hisview isaminority
one. In relation to war crimes, the content of the prohibited actions was
incontestably well established. And in relation to crimes against humanity (with
which Bassiouni was concerned in his comments above), the more representative
view isthat these crimeswerewell established by the customs of international law
asevidenced in practice and in avariety of earlier conventions, and their existence
was justified, in particular, on the basis of the widespread practice of many

national laws, including those of Germany, which criminally sanctioned such
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conduct. For example, Schwarzenberger, International Law, vol. 2, The Law of
Armed Conflict (1968), at pp. 23-27, emphasizes that the foundation of the
Nuremberg decisions on crimes against humanity was the existing prohibitionsin
civilized nations. For still greater certainty, this alternative (but well established)
source for international law is, as noted earlier, specifically referred to in the
definition of "crime against humanity"” set forthin s. 7(3.76), which alludes to the
three alternative sources of international law, conventional international law,
customary international law and "the general principles of law recognized by the

community of nations".

To summarize, then, the correct approach, in my view, is that the
accused have intended the factual quality of the offence, e.g. that he was shooting
acivilian, or that he knew that the conditionsin thetrain were such that harm could
occur to occupants. It is not possible to give an exhaustive treatment of which
circumstances must have an equivalent knowledge component. Whether thereis
an equivalent mental element for circumstances will depend on the particular war
crime or crime against humanity involved. However, in aimost all if not every
case, | think that our domestic definition of the underlying offencewill capturethe
requisite mensrea for the war crime or crime against humanity aswell. Thus, the
accused need not have known that hisact, if it constitutes manslaughter or forcible
confinement, amounted to an "inhumane act" either in the legal or moral sense.
Onewho intentionally or knowingly commits manslaughter or kidnapping would
have demonstrated the mental culpability required for an inhumane act. The
normal mensrea for confinement, robbery, manslaughter, or kidnapping, whether
it be intention, knowledge, recklessness or wilful blindness, would be adequate.

As Egon Schwelb notes in "Crimes Against Humanity" (1946), 23 Brit. Y.B. Int'l
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L. 178, at pp. 196-97, amost all the serious crimes of the municipal law of
civilized nations are also in some basic sense culpable offences in the minds of
humanity; for a similar view, see Law Reform Commission of Canada, Our
Criminal Law (1976), at pp. 3, 5and 7. The additional conditions of the actusreus
requirement under international law are intended to be used to ascertain whether
the factual conditions are such that the international relations concerns of
extraterritorial limits do not arise. Since in amost all if not every case the mens
rea for the war crime or crime against humanity will be captured by the mensrea
required for the underlying offence that will have to be proved to the jury beyond
areasonable doubt, thetrial judgewill rarely, if ever, have to make any additional

findings in relation to the mens rea to satisfy the jurisdiction requirements.

Fromwhat | have been ableto determine, theissuedoesnot ariseinthis
case, but assuming there may in certain cases be circumstances relating to crimes
against humanity and war crimes that involve the individual culpability of an
accused that is not captured by the mental element in the underlying offence, | do
not think this could lead to any unfairness. It must be remembered that under s.
7(3.73) of the Code, an accused may rely on any "justification, excuse or defence
available . . . under international law" as well as under the laws of Canada. If a
justification, excuse or defence that would have been available had the accused
been charged with the crime under international law rather than the underlying
crime, it should be referred to the jury with appropriate instructions whether the
issue arises on the evidence presented by the Crown or the accused. The jury
would then have to decide the issue, with any reasonable doubt decided in favour

of the accused.
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For these reasons, | conclude that the trial judge and majority of the
Court of Appeal erred inrequiring an excessively high mensrea, one going beyond

the mens rea for the underlying offence.

Charter Issues

Up to this point, | have focused on distilling the proper interpretation
of s. 7(3.71)-(3.77) of the Criminal Code, which | have found to be ajurisdiction-
endowing provision, and on defining the precise limits of the trial judge'srolein
ruling on the preliminary jurisdictional question. | now turn to the constitutional
issues raised by the respondent and by the courts below. As| earlier noted, the
trial judge and the mgjority of the Court of Appeal intermixed the interpretative
exercisewith accommodation of Charter concerns. | prefer first to extract thetrue
intention of Parliament in accordance with the ordinary canons of statutory
interpretation, and only then to measure that interpretation by constitutional
standards. This approach is especially appropriate in the present case since, as |
see it, that interpretation does not pose Charter difficulties. | shall now set forth

the questions raised and my response to them.

Does the Interpretation of Section 7(3.71) of the Criminal Code as a Jurisdictional
Section Violate Sections 7 and 11(f) of the Charter, by Taking From the Jury the
Determination of War Crime/Crime Against Humanity?

This challenge was not raised by the respondent as a ground of cross-
appeal per se; rather, it underlies his argument and the majority reasons in the
Court of Appeal regarding the proper interpretation of s. 7(3.71)-(3.77). For the

respondent, the concern liesmorewith s. 7 of the Charter. He arguesthat those on
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trial as a result of s. 7(3.71)-(3.77) are highly stigmatized. Consequently, he
argues, unless the accused's guilt of war crimes or of crimes against humanity is
found by ajury beyond areasonabl e doubt and knowledge and subjective mensrea

attach to such crimes, the exigencies of fundamental justice would not be met.

Thisargument reflectsamisunderstanding of thisCourt'sjurisprudence
on the dictates of fundamental justice respecting mens rea for an offence that
involves special stigma. InR. v. Vaillancourt, [1987] 2 S.C.R. 636, at p. 653, this
connection between stigma and necessary mensrea was expressed by Lamer J. (as

he then was):

. . . there are, though very few in number, certain crimes where,
because of the specia nature of the stigma attached to a conviction
therefor or the available penalties, the principlesof fundamental justice
require a mens rea reflecting the particular nature of that crime.

| observed, at p. 665, that:

. . . because of the stigma attached to a conviction for murder, the
principles of fundamental justice require a mens rea reflecting the
particular nature of that crime, namely one referable to causing death.
... Itissufficient to say that the mental element required by s. 213(d)
of the Criminal Code is so remote from the intention specific to murder
(which intention is what gives rise to the stigma attached to a
conviction for that crime) that a conviction under that paragraph
violates fundamental justice.

| do not take our reasons in Vaillancourt, supra, to have dictated a necessary
standard of proof or to have required that the jury decide certain matters, in cases
of special stigma, in order to accord with the principles of fundamental justice. As

| read it, the Court viewed certain offences, which import a high degree of stigma,
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as demanding a higher degree of mens rea, on a substantive level, reflecting the
nature of therelevant offence. The debate arises on asubstantive, not aprocedural
plane. Theissueisone of finding where, on the objective-to-subjective scale of
intent, a particular offence falls. Our assessment of fundamental justice in
Vaillancourt, supra, and in all subsequent cases, did not lead us to conclude that
because a special stigma might attach to certain offences, only the jury is to be
entrusted with finding mens rea and only on a standard of proof beyond a
reasonable doubt. | note that in R. v. Lyons, [1987] 2 S.C.R. 309, this Court has
held that a hearing for the "labelling” of a convicted person as a dangerous
criminal does not require the determination of dangerousness by ajury, though

such a determination clearly carries a serious stigma.

The scheme set up by Parliament in s. 7(3.71)-(3.77) of the Code does
not deprive the accused of his or her rights in a manner inconsistent with the
principles of fundamental justice. The accused cannot be found guilty of the
offence with which he or she was charged, i.e., the underlying domestic offence,
unless the jury finds the relevant mental element on proof beyond a reasonable
doubt, a mental element which, we saw, coincides with that of the war crime or
crime against humanity. And if any excuse, justification or defence for the act
arises under international law, the accused is entitled to the benefit of any doubt
about the matter, including any relevant mens rea attached to such excuse,

justification or defence.

I would add that any stigma attached to being convicted under war
crimes | egislation does not come from the nature of the offence, but morefrom the

surrounding circumstances of most war crimes. Often it isaquestion of the scale
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of the acts in terms of numbers, but that is reflected in the domestic offence; for
example, a charge of the kidnapping or manslaughter of a hundred people in the
domestic context itself raises a stigma because of the scale, but onethat s. 7 is not
concerned about. Similarly, the jurisprudence does not allow for stigmathat may
also result from being convicted of an offence in which the surrounding
circumstances are legally irrelevant but public disapproval strong. Thus one
convicted of a planned and deliberate murder can face additional stigma because
his or her actions were particularly repulsive or violent, but our system does not

make any additional allowance for that.

A separate but related concern is that reflected in the Court of Appeal
majority'sinterpretation of s. 7(3.71). The majority looked to the Charter right of
trial by jury, found in s. 11(f), to reinforce its other justifications for reading s.
7(3.71) as creating the offences of war crime and crime against humanity. The
majority observed that thefunction of thejury isstrongly rooted in determining the
guilt or innocence of the accused. In itsview, the determination of whether the
accused's conduct amounts to a war crime or crime against humanity involves a
question of culpability and thus must be entrusted to the jury. At page 111 of its

reasons, the majority explained:

There can be no doubt that the all egationsthat Fintacommitted war
crimes and crimes against humanity go to his culpability. Without
these allegations Canada has no interest in and no justification for
bringing Finta before a Canadian criminal court to answer for his
conduct. The moral claim that Canada has against those who have
committed the offencesreferred toin s. 7(3.71) outside Canada comes
not from the mere alleged violation of Canadian domestic criminal law
but from the additional allegation that the violation reached the
dimension and status of a war crime or a crime against humanity.
Canada's international obligation to prosecute such offences rests on
the same foundation.
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The question, in the eyes of the Court of Appeal, thuswas properly left to thejury.

In my view, Canada always has an interest, or a moral claim, in
bringing those who commit acts that it regards as offensive behaviour to justice.
Conduct isnot viewed as any less cul pable merely becauseit iscommitted abroad,
murder of anybody anywhere is something we find abhorrent. Thisis reflected,
as | earlier noted, in our laws of immigration and extradition. However, because
of Canada's respect for the underlying premises of international relations, i.e.,
comity and respect for the sovereignty of independent states, a self-imposed limit
isplaced onitsability to prosecute these cul pabl e acts when committed outsideits
territory. Aspart of our respect for sovereignty and part of our confidence in the
standards of other nations, we would normally expect that other nations would
punish the culpable conduct. Such alimitisalso justified on the basis of efficacy
of prosecution; it is usually more efficient and effective to prosecute in the place
where the criminal act actually occurred. Nevertheless, we should never forget
that, throughout, in our view, thisconduct constitutes cul pable conduct inviolation
of our legal standards. This perspectiveisreflected in s. 6 of the Code, explored
above. The general principle embodied therein does not strip extraterritorially
committed offences of their culpability in Canadian eyes; rather, the ability to

convict or to discharge is removed.

The concern towards which the jurisdictional portion of s. 7(3.71) is
directed is, rather, the determination of the appropriate court to hear the case. Put
another way, the inquiry goes to assessing whether Canadian courts are able to
convict or discharge the perpetrator of the relevant conduct. The international

community agreed, presumably because of the general revulsion for these types of
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conduct and their recognition of the need for cooperation because of the difficulty
in bringing offenders to justice in the place where they were committed, that war
crimes and crimes against humanity presented cases worthy of exception to the
genera concerns of international law. The preliminary question in s. 7(3.71),
whether the relevant conduct constitutes a situation evaluated by the international
community to constitute one warranting treatment exceptional to the general
precepts of international law, involves an assessment of Canada's international
obligations and other questions concerning the interrelationship of nations. The
culpability of the actstargeted by this provision, from Canada's perspective, arises
from, and will be assessed according to our standards of offensive behaviour as
embodied in the Code. Inthe absence of international accord, we would still have
found the conduct criminal and culpable, but for other policy reasons, would not
have prosecuted in our courts. It is this domestic evaluation of culpability that
served as the instigator for Canada's agreement to be bound by international
conventionsin thisarea. Thedecisionto give Canadian courtsjurisdiction in the
case of war crimes and crimes against humanity, as is the case in the other
situations of extraterritorial jurisdiction granted in s. 7 of the Code, isbased not on
culpability, but on other often totally unrelated policy considerations. The
preliminary question of war crime or crime against humanity ismore of apolitical
inquiry than one of culpability. As such, the issue is not one that is viewed as
traditionally falling within the province of thejury. Admittedly, the standard used
to determine whether these exceptional cases are present is one of international
"crimes'. However, this does not take away from the fact that the considerations
underlying this determination will involve questions of international obligations,

with which the trial judge is better equipped to deal.



-84-

In my view, this situation is similar to that on which | commented on
in Libmanv. The Queen, [1985] 2 S.C.R. 178, acase concerning Canadian criminal
jurisdiction. | therenoted that the concernsof international comity normally called
for restraint in the extraterritorial application of Canadian criminal law. But |
added that, in the context there, the dictates of international comity were not
offended because there was a substantial Canadian element in the criminal
activities involved. Moreover, | noted that our respect for the interest of other
states was in fact served by assisting in the prosecution of offences having a
transnational impact on other states. In an increasingly interdependent world, |
observed (at p. 214), "we areall our brother'skeepers" -- weare all responsiblefor
the welfare of those in other societies. Nowhere can our international
responsibility be more at stake than in the situation of war crimes and crimes
against humanity. Theinternational community hasnot only stated that it does not
object to our exercising jurisdiction in this field; it actively encourages the
prosecution of those whose criminal conduct also constituteswar crimesor crimes
against humanity. From the sheer viewpoint of our moral responsibility, | fail to
see any injustice in prosecuting these crimes in accordance with our normal

criminal procedures.

When one considers the technical nature of the actual factual findings
that must be made by the trial judge on the preliminary jurisdictional question, as
well as the complicated nature of the international law with which he or she must
grapple, it is apparent that the assignment of this determination to the trial judge
is just and well-designed. As noted earlier, the factual issues involve matters
specific to war, state policy and the classification of groups or individuals. Inthe

case of aspecific war crime, thetrial judge would be confronted with questions of
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circumstances, such as whether the actions occurred during a state of war, aswell
as of definition of the objects of the relevant conduct, such as whether the victims
were enemy soldiers, surrendered prisoners or civilians. Where a crime against
humanity isalleged, thetrial judge's findingswould have to include such issues as
whether the impugned conduct was the practical execution of state policy and
whether the conduct targeted a civilian population or other identifiable group of
persons. The technical nature of these inquiries, unrelated as they are to matters
of culpability, do not form part of the special capacity of the jury. Thisleads me
to conclude that it is not unfair or contrary to our philosophy of trial by jury to

entrust these issues to the trial judge rather than the jury.

Moreover, even among the authorities, much confusion exists asto the
distillation of the contents of international law. No clear articulation of the
physical and mental elements of the international offences of war crimes and
crimes against humanity and their defences is found among scholars in this area.
This confusion is understandable and unavoidable in our system of international
law among sovereign nations. Although some aspects of these offences are
delineated in conventions, thisis not the case for all; another important source of
international law is custom. To establish custom, an extensive survey of the
practicesof nationsisrequired. Moreover, inthe case of crimes against humanity,
the Criminal Code definition is informed by the general principles of law
recognized by thecommunity of nations. AsL. C. Greenremarks, "Canadian Law,
War Crimes and Crimes Against Humanity" (1988), 59 Brit. Y.B. Int'l L. 217, at p.
226:

... amajor problem would arise in seeking to ascertain just what is
meant by the “general principles of law recognized by the community
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of nations.. . . . The difficulty lies in determining what are “general
principles of law' and what percentage of theworld's States constitutes
a sufficient proportion to be considered "‘the community of nations'.
Does this collection have to include every maor power or be
representative of all the leading legal systems of the world?

It is, of course, not an answer to this complicated task to say that the
contents of international offencesaretoo difficult to distill and, therefore, that the
accused cannot befound guilty; the confusionisthereality of theinternational law
which Canada has obliged itself to observe and apply. This abandonment of
international obligation, however, islikely to occur wherethe jury is called upon
to determine the contents of the international offences. The necessary confusion
could mislead thejury into believing that international normsarenot really law and
opens the door to manipulative lawyering. The questions of pinpointing
international law, therefore, are best left in the hands of the trial judge whose
training better equips him or her for the task. Not only isthe judge better trained
than the jury in evaluating international law, but, in fact, his or her interpretation
of international law bears some force internationally (see Art. 38 of the Statute of
the International Court of Justice). Again, the inquiries required are not of akind
immediately related to the accused's culpability for the domestic offence; rather,
they are more legal and technical. There can, in my view, be no doubt that justice
isbetter served by leaving the question of international law to thetrial judge. | can
perhaps make the point that the process bears some similarity to that of
determining the content and application of common law, except that the latter,

fluid and moveable as it may be, isfar more precise.

The approach taken in the courts below leads to the following

incongruous result. War crimes and crimes against humanity were viewed as so
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heinous as to require a procedure so unmanageable as to make successful
prosecution unlikely. Thisis certainly not called for by the Charter. From R. v.
Lyons, supra, onwards, this Court has repeatedly reiterated that s. 7 requiresafair
procedure, not the procedure most favourabl e to the accused that can be imagined,
and that fairness requires a proper consideration of the public interest (at p. 362).
And here the public interest is no less than Canada's obligation as a responsible
member of the world community to bring to justice those in our midst who have
committed acts constituting war crimes and crimes against humanity -- an
obligation clearly contemplated by the Charter (s. 11(g)). Thisprocedure, devised
by Parliament, is essential to underline the fundamental values shared by
Canadians with the world community. It must be workable not only to render
justice in relation to the horrors of the past. It must also respond to the ongoing
atrocities that daily assault our eyes whenever we turn on the television and that,
we all have reason to fear, will continue into the future. And, of course, the
procedure, as devised by Parliament, is fair. With appropriate modifications to
ensurethat Canadaisrespectful of thejurisdictional l[imitsunder thelaw of nations
and the additional defences it provides, it is the same procedure we use to
prosecute Canadians for crimes committed in Canada. With one exception
required by international law, those accused of war crimes and crimes against

humanity are accorded no less. They deserve no more.

As we have seen, many cogent reasons justify Parliament's choice to
entrust to the trial judge the preliminary jurisdictional question of the presence of
a war crime or a crime against humanity to be determined on a balance of
probabilities. 1t must be realized, however, that the jury'srole in the prosecution

remains extensive. As in any other domestic prosecution, the jury is the sole
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arbitrator of whether both the actus reus and the mens rea for the offence with
which the accused is charged are present and whether any domestic defences are
available to the accused. Moreover, in addition to its normal functions, the jury
also decideswhether any international justification, excuse or defenceisavailable.
Thesedeterminationsare not merely technical findingsto supplement theextensive
role of the trial judge; on the contrary, they go to the essence of the accused's
culpability. Thejury alonedecideswhether the accused isphysically and mentally

guilty of the offence charged, on proof beyond a reasonabl e doubt.

Theonly element removed fromthejury'susual scopeof considerations
in regular domestic prosecutions is the de facto law defence (s. 7(3.74)). This

constitutes the respondent's second ground of cross-appeal, to which | now turn.

Does Section 7(3.74) of the Criminal Code Violate Section 7 of the Charter by

Removing Available Defences?

Section 7(3.74) must be read in conjunction with s. 7(3.73) in
understanding the overall scheme of defences permitted by the Code. For

convenience, | will repeat them:

(3.73) In any proceedings under this Act with respect to an act or
omission referred to in subsection (3.71), notwithstanding that the act
or omission is an offence under the laws of Canadain force at the time
of the act or omission, the accused may, subject to subsection 607(6),
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rely on any justification, excuse or defence available under the laws of
Canada or under international law at that time or at the time of the
proceedings.

(3.74) Notwithstanding subsection (3.73) and section 15, a person
may be convicted of an offencein respect of an act or omissionreferred
to in subsection (3.71) even if the act or omission is committed in

obedience to or in conformity with the law in force at the time and in
the place of its commission.

The correct interpretation of these two sections is that they qualify each other.
Section 7(3.73) does not in my view contradict s. 7(3.74). Together they indicate
that the accused has the benefit of all available international and domestic
justifications, excuses or defences. All that is ruled out by the operation of s.
7(3.74) isthe simple argument that because adomestic law existed that authorized
the conduct, that in itself acts as an excuse. | have indicated earlier that thisrule
is taken from the international law on the subject, and is founded on the very
rational e for the existence of that law; see Principles of the Nuremberg Charter and

Judgment, Principle 1V, supra.

The inclusion of the international justifications, excuses and defences
will alow any recognized doctrines peculiar to the international context to be
included. An example of a peculiar form of international defence is that of
reprisals or the more general doctrine of military necessity; see, for example, W.
J. Fenrick, "The Prosecution of War Criminals in Canada" (1989), 12 Dalhousie
L.J. 256, at pp. 273-74. However, no such international justifications, excuses or

defences are claimed here, and none applies.

The two defences put to the jury in this case are ones that exist under

our domestic law. They are the peace officer and military orders defences, which
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are both related to arguments based on authorization or obedience to national law.
These defences are not simply based on a claim that there existed a national law
under which the accused acted. The rationale for these defencesisthat arealistic
assessment of police or military organizations requires an element of simple
obedience; there must be some degree of accommodation to those who are

members of such bodies.

At the same time, it is generally recognized that totally unthinking
loyalty cannot be a shield for any human being, even a soldier. The Canadian
domestic provisionsare probably more generousthan required under international
law. For example, a number of international lawyers have observed that the
superior orders defence lacks official recognition under international law; see for
example, Yoram Dinstein, The Defence of "Obedience to Superior Orders in
International Law (1965). The Charter of theInternational Military Tribunal and the
trials pursued under it did not accept such a defence, except in mitigation of
punishment. The defence, however, is part of the military law of many nations.
The American military trial of soldiersfor the horrendousMy Lai massacreduring
the Vietnam War is awidely known military case where the defence was raised.
In my view, the defence is part of our national law, as explained notably in the
work of L. C. Green; see, for example, Superior Orders in National and
International Law (1976). The defence is not simply based on the idea of
obedience or authority of defacto national law, but rather on aconsideration of the
individual's responsibilities as part of a military or peace officer unit. For these
reasons, such a defence can be considered by the jury, and is not excluded under

s. 7(3.74).
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Essentially obedience to a superior order would appear to provide a
valid defence unlessthe act is so outrageous asto be manifestly unlawful. Further,
in any case, an accused will not be convicted of an act committed pursuant to an
order wherein he or she had no mora choice but to obey. The flavour of the
defence and the circumstances under which it may apply can perhaps be caught by
excerptsfrom relevant authorities on the matter, many of which arereproduced in
L. C. Green,"The Defence of Superior Orders in the Modern Law of Armed
Conflict" (1993), 31 Alta. L. Rev. 320. | set forth afew of these. Lauterpacht,
having referred to British and American manuals of military law, has this to say
about itin hisrevised edition of Oppenheim'sinternational Law (6th ed. 1944), vol.
2, at pp. 452-53:

.. . a Court confronted with the plea of superior orders adduced in
justification of awar crimeis bound to take into consideration the fact
that obedience to military orders, not obviously unlawful, is the duty
of every member of the armed forces and that the latter cannot, in
conditions of war discipline, be expected to weigh scrupulously the
legal merits of the order received. . .. However, . . . the question is
governed by the major principle that members of the armed forces are
bound to obey lawful ordersonly and that they cannot therefore escape
liability if, in obedience to a command, they commit acts which both
violate unchallenged rulesof warfareand outragethegeneral sentiment
of humanity.

That there is nothing unfair in not permitting superior orders as a defence where
the act is "manifestly unlawful” is evident when one considers the nature of a
manifestly unlawful order as it appears in Ofer v. Chief Military Prosecutor (the
Kafr Qassem case) [Appeal 279-283/58, Psakim (Judgments of the District Courts
of Israel), vol. 44, at p. 362], cited in appeal before the Military Court of Appeal,
Pal. Y.B.Int'l L. (1985), val. 2, p. 69, at p. 108, where the Military Court of Appeal

of Israel approved the following judgment:
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The identifying mark of a 'manifestly unlawful' order must wave like
a black flag above the order given, as a warning saying: forbidden'.
It isnot formal unlawfulness, hidden or half-hidden, not unlawfulness
that is detectable only by legal experts, that isthe important issue here,
but an overt and salient violation of the law, a certain and obvious
unlawfulness that stems from the order itself, the criminal character of
the order itself or of the acts it demands to be committed, an
unlawfulness that pierces the eye and agitates the heart, if the eye be
not blind nor the heart closed or corrupt. That is the degree of
"manifest'illegality required in order to annul the soldier'sduty to obey
and render him criminally responsible for his actions.

In this area, the tria judge did a balanced job in setting out the
requirements of the defence. For the peace officer defence he instructed the jury
that the Crown must prove beyond a reasonable doubt that: (1) no reasonable
person in the position of the accused would honestly (even if mistakenly) believe
that he or she had lawful authority; or, (2) any reasonable person in the position of
the accused would know that the offence (e.g., confinement) had thefactual quality
of acrime against humanity or awar crime; or, (3) the accused used unnecessary
or excessive force. For the military orders defence, the judge instructed the jury
that the Crown had to prove beyond a reasonable doubt that: (1) no reasonable
person in the position of the accused would honestly (even if mistakenly) believe
that the order was lawful, or, (2) any reasonable person in the position of the
accused would know that the confinement had thefactual quality of acrimeagainst
humanity or a war crime; and, (3) the accused had a moral choice to disobey
because no reasonabl e person in the position of the accused would honestly (even
if mistakenly) believe on reasonable grounds that he or she would suffer harm
equal to or greater than the harm he or she caused. In my view, such limits on
these defences give effect to the intent of the s. 7(3.74) exclusion of the claim

simpliciter of obedience to de facto national law.
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It must be remembered that "the requirements of fundamental justice
are not immutable; rather, they vary according to the context in which they are
invoked"; see Lyons, supra, a p. 361. | would agree with Callaghan A.C.J. at p.
586 that "[t] hereis no statutory or common law rule that supports the proposition
that all defences are applicableto all offences’. InR. v. Bernard, [1988] 2 S.C.R.
833, amagjority of this Court agreed that the removal of a particular defence does
not violate the principles of fundamental justicein s. 7 of the Charter even when
that defence, drunkenness, arguably concerns the existence of mensrea. Thisis
particularly the case where the exculpatory defence would undermine the entire
purpose of an offence; for example, the defence of drunkenness cannot be used as
adefenceto impaired driving because it constitutes the very nature of the offence;
see R. v. Penno, [1990] 2 S.C.R. 865. Less controversially, justifications and
excuses are commonly restricted in their application, and there is no suggestion
that this violates the principles of fundamental justice. For example, s. 14 of the
Code prevents the operation of the defence of consent in relation to offences of

causing death.

The whole rationale for limits on individual responsibility for war
crimes and crimes against humanity is that there are higher responsibilities than
simple observance of national law. That alaw of a country authorizes some sort
of clearly inhumane conduct cannot be allowed to be adefence. Indeed, onemain
concern of both war crimesand especially crimesagai nst humanity relatesto state-
sponsored or authorized cruelty. To allow the state to authorize and immunizeits
agentsfrom any responsibility simply by enacting alaw authorizing behaviour that
is contrary to the principles of international law and the general principles of law

observed by all civilized nationsisin my view untenable. The basic viewpoint of
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acountry such as Canadathat recognizesthat the standards of international law are
part of our domestic law cannot allow for other states ssimply to deny or violate
observation of the standards of international law by the enactment of contrary

domestic laws.

Before turning to the remaining Charter issues raised in the cross-
appeal, | should say that | largely accept the reasoning of both Callaghan A.C.J.
and the Court of Appea judges as more than adequate to dispose of these
remaining issues, but I would make some additional observations. The reasons||
have just given in no way detract from the findings of Callaghan A.C.J., accepted
by the unanimous Court of Appeal, regarding the four remaining Charter issueson

the cross-appeal .

Do the War Crime Provisions Violate Sections 7 and 11(g) of the Charter Because
They Are Retroactive?

Onitsface, thejurisdiction provision, s. 7(3.71), specifically requires
that the impugned conduct be illegal under both the Canadian law and the
international law at the time. The simplest answer to this Charter argument is
again that the accused is not being charged or punished for an international
offence, but a Canadian criminal offence that was in the Criminal Code when it
occurred. Nevertheless, the accused argues that the international law in this area
was both retroactive and vague. Thisargument isin my view based on a shallow

understanding of the nature and contents of international law.

The definitions of "war crime" and "crime against humanity" in s.

7(3.76) requiresthat the act "at that timeand . . . place, constitutes a contravention
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of customary international law or conventional international law". Thedefinition
of "crime against humanity" expressly allowsfor athird alternative, that the act be
"criminal according to the general principlesof law recognized by the community

of nations".

The nature of a decentralized international system is such that
international law cannot be conveniently codified in some sort of transnational
code. Itsdiffering sources may alarm some strict legal positivists, but almost all
international lawyers now recognize that such acrude anal ogy to the requirements
of adomestic law system issimplistic; see, for example, Williams and de Mestral,
supra. The most common sources for international law are in the custom of
international state practice and ininternational conventions. But other sourcesare
also well established. For example, Art. 38(1)(c) of the Statute of the Inter national
Court of Justice provides as a third source, "the general principles of law

recognized by civilized nations’.

Even on the basis of international convention and customary law, there
are many individual documentsthat signalled the broadening prohibitions agai nst
war crimes and crimes against humanity. Particularly with regard to war crimes
there were numerous conventionsthat indicated that there were international rules
on the conduct of war and individual responsibility for them. These limits were
found in Christian codes of conduct, in rules of chivalry and in the writing of the
great international law writers such as Grotius. All of this customary European
law was confirmed and devel oped in anumber of treaties and conventionsthrough
the 19th and 20th Centuries, for example, in the Hague Conventions of 1899 and

1907. This impressive list of prohibited forms of conduct in war extended to
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treatment of non-combatants, innocent civilians and the imprisoned, the sick and

the wounded.

Aswell, one should note that international law continues to maintain
that crimes against humanity and war crimes were well established. Thisremains
the official view of both international and national tribunals. AsBassiouni, supra,

notes, at pp. 534-35:

... arguments challenging the legality of the Charter's enunciation of
"crimes against humanity" were consistently raised at the Nuremberg
and Tokyo trials, the post-Nuremberg prosecutions under CCL [Allied
Control Council Law] 10, before the proceedings conducted by the
Alliesintheir occupation zones, and inthespecial military tribunal s set
up by the United Statesin the Far East. Similar claimswere also raised
in national tribunals, such as in the Eichmann and Barbie trials held,
respectively, in Israel and France. They have always been rejected.

Bassiouni himself continued to have concerns about the somewhat
uncertain status of crimes against humanity. Itispart of hisview that an entirely
separate international court and a separate and elaborate international code is
required. While these are admirable objectives, the absence of such ideal
conditions should not be allowed to confuse the issue of whether crimes against
humanity wereretroactivein 1944 or not. The actionsimpugned as crimes against

humanity had their own solid foundation.

As regards crimes against humanity, | prefer the reasoning of writers
such as Schwarzenberger, supra, who have emphasized that the strongest source
in international law for crimes against humanity was the common domestic
prohibitions of civilized nations. The conduct listed under crimes against

humanity was of the sort that no modern civilized nation was able to sanction:
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enslavement, extermination, and other inhumane acts directed at civilian
populations or identifiable groups. These types of actions have been so widely
banned in societies that they can truly be said to fall to the level of acts that are
malainse. Even Bassiouni, supra, at p. 168, observesthat the "historical evolution
demonstratesthat what became known as " crimes against humanity' existed as part
of "general principles of law recognized by civilized nations' long before the

Charter's formulation in 1945".

Thedraftersof our Charter realized that thosewith impoverished views
of international law might argue that enforcing the contents of international law
could be retroactive. Thus, s. 11(g) specifically refers to the permissibility of

conviction on the basis of international law or the general principles of law

recognized by the community of nations. A review of the drafting history of this

provision revealsthat one of the factors motivating the terms of the provision was
the concern about preventing prosecution of war criminals or those charged with
crimesagainst humanity; seethe Deschénes Commission Report, supra, at pp. 137-
48, especially at pp. 144-46; Minutes of Proceedings and Evidence of the Special
Joint Committee of the Senate and of the House of Commons on the Constitution of
Canada Issue no. 47, (January 28, 1981), at pp. 47:57-47:59, and Issue no. 41,
(January 20, 1981), at p. 41:99.

For thesereasons, | think it clear that the Code provisionsdo not viol ate

S. 11(g) as being retroactive.

Does Section 7(3.71) Read with Section 7(3.76) Violate Section 7 of the Charter by
Reason of Vagueness?



-08-

The respondent argues that the legislation in respect of the charges he
faces is unconstitutional because it istoo vague. This, of course, relates to the
generality of the definitions of war crimesand crimes against humanity. Againthe
simple answer isthat the offence with which the accused is charged and for which
he will be punished is the domestic offence in the 1927 Criminal Code, and it is
readily apparent that the cross-appeal is not concerned with arguing that these

standard Code provisions are unconstitutionally vague.

To the extent that arguments of vagueness apply to the jurisdiction
section, as| haveoutlined earlier, | consider thisto be based first of all onalimited
view of the nature and content of international law. AsWilliams and de Mestral,
supra, at p. 12, note, even though there is no comprehensive codification,
international law can nevertheless be determined. Given our common law
tradition, we should be used to finding the law in a number of disparate sources.
The definition section (s. 7(3.76)) instructs us that a war crime is partly defined
under customary or conventional international law, and acrime against humanity,
under customary or conventional international law, or under the general principles

observed by civilized nations.

As noted earlier, the requirements of international law in 1944 in
relation to war crimes are seen to be quite elaborate and detailed. And inrelation
to crimes against humanity, while somewhat more difficult, the reference to the
national laws of most civilized nations at the timewould indicate that such conduct
would be excluded under the national laws. Finally, as already explained, much
of this conduct is illegal under international law because it is considered so

obviously morally culpable that it verges on being malumin se.
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The standard for unconstitutional vagueness has been discussed by this
Courtinseveral cases. InR.v. Nova Scotia Pharmaceutical Society, [1992] 2 S.C.R.
606, Gonthier J., at p. 643, thus summed up the standard of vagueness: "alaw will
befound unconstitutionally vagueif it solacksin precision asnot to give sufficient
guidance for legal debate”. In United Nurses of Alberta v. Alberta (Attorney
General), [1992] 1 S.C.R. 901, McLachlin J. for the majority wrote, at p. 930:

Theunion citesthe principlethat there must be no crime or punishment
except in accordance with fixed, pre-determined law. But the absence
of codification does not mean that a law violates this principle. For
many centuries, most of our crimes were uncodified and were not
viewed as violating this fundamental rule. Nor, conversely, is
codification a guarantee that all is made manifest in the Code.
Definition of elements of codified crimes not infrequently requires
recourse to common law concepts: see R. v. Jobidon, [1991] 2 S.C.R.
714, where the majority of this Court, per Gonthier J., noted the
important role the common law continues to play in the criminal law.

In my view, the contents of the customary, conventional and comparative sources

provide enough specificity to meet these standards for vagueness.

Did the Pre-Trial Delay Violate Sections 7, 11(b) and 11(d) of the Charter?

The respondent also attempts to argue that the 45-odd years that have
elapsed between the alleged commission of the offences and the charging of Mr.
Finta constitutes a violation of his Charter guarantees. This contention has no
merit. This Court has already held that pre-charge delay, at most, may in certain
circumstances have an influence on the assessment of whether post-charge delay
IS unreasonable but of itself is not counted in determining the delay; see R. v.
Morin, [1992] 1 S.C.R. 771, at p. 789. More commonly, pre-charge delay is not

given any weight in this assessment; see R. v. Kalanj, [1989] 1 S.C.R. 1594. The
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Charter does not insulate accused persons from prosecution solely on the basis of
the time that has el apsed between the commission of the offence and the laying of
thecharge; seeR. v. L. (W.K.),[1991] 1 S.C.R. 1091, at p. 1100. Astherespondent
does not seem to complain about any post-charge delay, this ground of cross-

appeal must be dismissed.

Does Section 7(3.71) Violate Sections 7 and 15 of the Charter by Applying Only to
Acts Committed Outside Canada?

This ground assumes that s. 7(3.71) of the Code creates the new
offences of war crimesand crimesagainst humanity. Ashasbeen discussed above,
this provision is a jurisdictional one and creates no new offences. Whether
impugned conduct is committed abroad or in Canada, the accused would be
charged with the same offence, be it murder, robbery, kidnapping or forcible
confinement, asin this case, and subject to the same penalty, if convicted. Infact,
any difference in treatment favours the extraterritorial perpetrator of the relevant
act or omission. Whereas the local perpetrator can only be convicted upon the
jury'sfinding of both actus reus and mensrea and that no domestic defence avails,
the conviction of the extraterritorial perpetrator requires, in addition to the
surmounting of those same hurdles, the jury's rejection of any applicable
international justification, excuse or defence and the tria judge's finding that the
requirements of war crime or crime against humanity have been met. Inthisway,
the extraterritorial offender actually benefits from double protection as aresult of

s. 7(3.71).

Conclusion and Disposition
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Before concluding | should refer to afurther technical question. The
indictment alleged two counts each of unlawful confinement, robbery, kidnapping
and manslaughter; each of these offences alleged, in separate counts, awar crime
or a crime against humanity. From what | have stated earlier, it will be obvious
that | agree with Tarnopolsky J.A. that it was unnecessary to charge each of the
underlying offencestwice, once as constituting acrime against humanity and once
asawar crime. To givejurisdiction to Canadian courts, it is sufficient that the act
charged constituted a crime against humanity or a war crime, so there were in

essence four counts and not eight as framed.

| would allow the appeal on the basis of the first and second grounds
of appeal, set aside the judgment of the trial judge and the Court of Appeal and
order a new trial on four counts, one each of unlawful confinement, robbery,
kidnapping and mansl aughter, each count alternatively constituting awar crime or

crime against humanity. | would dismiss the cross-appeal on the Charter issues.
The judgment of Gonthier, Cory and Major JJ. was delivered by
CORY J. -- How should the section of the Criminal Code dealing with

war crimes and crimes against humanity be interpreted? That is the fundamental

issue to be resolved in this appeal.

|. Historical and Factual Background

Some facts, well known to all must be set out. In September 1939, the

Second World War began in Europe. It ended on that continent with the surrender



- 102 -

of Germany on May 8, 1945. Canada, asone of the allied powers, was at war with
the axis countries (Germany and Italy) during the war. Hungary joined the axis
powers in 1940, and was officially in armed conflict with Canada between

December 7, 1941 and January 20, 1945.

Throughout the war Germany wasled by Adolf Hitler and the National
Socialist German Workers Party (the Nazi Party). The German government
pursued a cruel and vicious policy directed against Jewish people. When the war
broke out, this same cruel policy was extended to all the areas under German
influence and occupation, including Hungary. The implementation of the "final
solution™ by the German government meant that Jews were deprived of all means
of earning an income, of their property, and eventually were deported to campsin
eastern Europe, where they provided forced labour for the German war effort. In

these dreadful camps many were put to death.

In Hungary, between 1941 and 1944 a series of anti-Jewish laws were
passed. They culminated inthe promulgation of alaw containing aformulafor the
identification of Jews and requiring them to wear the yellow star. The Jewswere

therefore an identifiable group for the purposes of Hungarian law.

In March 1944, German troops invaded Hungary. The existing
government was removed and an even more servile pro-German puppet
government wasinstalled. After theinvasion, although Hungary appeared to exist
asasovereign state, it wasin fact an occupied country. Inorder to obtain complete
control over Hungary's economic and military resources, the German government

established a command structure which flowed directly from Heinrich Himmler,
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the Reichsfuhrer SS and chief of German police, through the German-appointed
Higher SS and police leader for Hungary in Budapest, and thence to the various
German police and SS units that were stationed throughout the country, and from

there to the Royal Hungarian Gendarmerie and the Hungarian police force.

The Royal Hungarian Gendarmerie was an armed paramilitary public
security organization. It provided police services in rural areas and acted as a
political policeforce. The German forces occupying Hungary were instructed not
to disarm the Gendarmerie asit was in the process of being restructured so that it
would be available to the Hungarian Higher SS and the Police Leader. Following
the German occupation the new puppet government quickly passed a series of anti-
Jewish laws and decrees. A plan for the purging of Jews from Hungary was
incorporated in Ministry of Interior Order 6163/44, dated April 7, 1944. Thiswas
the infamous Baky Order. It was the only "authority” for the confinement of all

Hungarian Jews, the confiscation of their property and their deportation.

It was the Baky Order which provided the master plan for the
implementation of the final solution, which was to take place in six phases,
namely: |solation, Expropriation, Ghettoization, Concentration, Entrainment and
Deportation. To carry out this plan, Hungary was divided into six zones under the
command of the Royal Hungarian Gendarmerie. The City of Szeged was
designated as one of seven concentration centresin Zone 4. The Baky Order was
addressed to anumber of officials, including all Gendarme District Commands, all
Commanding Officers of the Gendarme (Detective) Subdivisions and the Central

Detective Headquarters of the Roya Hungarian Gendarmerie. It placed
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responsibility for carrying out the plan on the Royal Hungarian Gendarmerie and

certain local police forces.

Shortly after the issuance of the Baky Order the six phases of the final
solution were put into effect in Szeged. The Jewish people of the city were
rounded up and forced into a fenced-in ghetto. Usually the Jews remained in the
ghetto for a couple of weeks. They were then either transferred directly to a
brickyard, or first to a sports field and then afew days later to the brickyard. By
June 20, 1944, 8,617 Jews had been collected in the brickyard.

The brickyard was filthy, with grossly inadequate sanitary facilities.
It consisted of a large open area containing an enormous kiln, a chimney and
several buildings used for drying bricks. Jewish men, women and children were
crowded together. They slept on the ground in the drying sheds, which had roofs
but no walls. The compound was surrounded by a fence and guarded by

gendarmes.

Announcements were repeatedly made over the loudspeaker ordering
the Jewsto surrender their remaining valuables, gold or jewellery. When the Jews
were gathered for these announcements, abasket or hamper was presented for the
collection of the valuables and the people were told that anyone who failed to

comply with the orders would be executed.

In the days between June 24 and 30, 1944, the Jews in the brickyard

were marched by the gendarmesto the Rokustrain station. Therethey wereforced
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into box cars on three trains which took them from their homesin Hungary to the

stark horror of the concentration camps.

Some 70 to 90 Jews together with their luggage were forced into each
boxcar. These cars measured roughly eight metres by two metres. There was no
artificial lighting in them. The crowding was so intense that most were forced to
remain standing throughout the dreadful journey. The doors on the boxcars were
padlocked shut. Theonly openingsfor air were small windowswith grilleslocated

in each of the four upper corners of the boxcar.

Usually the boxcars contai ned two buckets, onefor water and the other
for toilet facilities. However, during the journey the toilet buckets quickly
overflowed with human excrement. The crowding was so bad that the buckets
were inaccessible to many of the prisonerswho were forced to relieve themselves

where they stood or sat.

As aresult of the intolerable conditions in the boxcars, some of the
Jews, particularly the elderly, died during the journey. Neither the gendarmes nor
the German guards permitted the bodiesto be removed prior to thetrain'sreaching
its destination. The stench of decaying flesh was added to that of human

excrement. Truly, these were nightmare journeys into hell.

Imre Finta was born on September 2, 1912 in the town of Kolozsvar.
He studied law at the university in Szeged in the 1930s. 1n 1935 he enrolled at the
Royal Hungarian Military Academy, and on January 1, 1939 was commissioned

as asecond lieutenant in the Royal Hungarian Gendarmerie. On April 5, 1942, he
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was promoted to the rank of captain. He was transferred to Szeged as the

commander of an investigative unit of the Gendarmerie.

Inthe post-war confusion Fintaleft Hungary. 1n 1947-48, hewastried
in absentia in the People's Tribunal of Szeged and convicted of "crimes against the
people’. He was sentenced to five years of forced labour (later commuted to five
years imprisonment), confiscation of property, |oss of employment and loss of the
right to political participation for ten years. In 1951, Finta emigrated to Canada,

and in 1956 became a Canadian citizen.

On January 27, 1958, as aresult of a statutory limitation that existed
under Hungarian law, the punishment of Finta in that country became
statute-barred. In 1970, the Presidential Council of the Hungarian People's
Council issued ageneral amnesty which, by itsterms, applied to Finta. In Canada,
thetrial judge found that the general amnesty did not, either inits own termsor by
operation of Hungarian law, constitute a pardon. Further, he found that the
Hungarian trial and conviction were nullities under Canadian law. Asaresult, he

concluded that Finta was not entitled to plead autrefois convict or pardon.

1. The Evidence

Expert Evidence as to the Validity of the Baky Order

Dr. Revesz testified that the Baky Order wasmanifestly illegal. Healso

stated that members of the Gendarmerie were involved in the conduct of criminal

investigations. They were thus required to have athorough training in Hungarian
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law and procedure. Dr. Revesz concluded that, given agendarme's knowledge of
the law and the decrees published prior to the Baky Order, such an officer would
have known that the Baky Order was beyond the prerogative of the Under

Secretary of State and contained at least 14 violations of Hungarian law.

The trial judge directed the jury that the Baky Order was unlawful as
violating Hungarian law, including a number of principles of the Hungarian

Constitution.

Evidence Pertaining to Finta's Involvement in Events at Szeged

Fintawascharged with unlawful confinement, robbery, kidnapping and
manslaughter under the Criminal Code, R.S.C. 1927, c. 36, asamended. Thereare
in effect four pairs of alternate counts. For example, count one describes the
forcible confinement of 8,617 Jews as a crime against humanity, whereas count
two characterizesthat sameforceabl e confinement asawar crime. Theindictment
alleges that in May and June of 1944 Finta forcibly confined 8,617 Jews in the
brickyard at Szeged where he robbed them of their personal effects and valuables.
It further allegesthat in June 1944 at the Rokusrailway station he kidnapped 8,617

Jews and caused the deaths of some of those persons.

The Crown's case depended in large measure on the testimony of 19
witnesses who had been interned in the brickyard and deported on one of thethree
trains. Some gave viva voce evidence before the jury. Others were examined by
way of commission evidence taken in Israel and Hungary and their evidence was

then presented at trial on videotape. Additionally, thetrial judge at the request of



- 108 -

the defence, directed that the videotape of commission evidence of two other

survivors be placed before the jury.

The evidence of the survivors fell into four general groups. Six
witnesses who knew Finta before the eventsinissuetestified asto things said and
done by him at the brickyard and at the train station. A second group consisting
of three witnesses who did not know Finta beforehand identified him as having
said or done certain things at the brickyard and at the station. A third group
consisting of three witnesses who did not know Finta beforehand also testified as
tothings said and done at the brickyard and at the station. However, thislast group
based their identification of Finta on statements made to them by others. The
fourth group, consisting of eight witnesseswho did not know Fintabeforehand and
did not identify him, gave evidence as to events at the brickyard and the train

station.

Of the six witnesses who testified that they knew Finta before their
imprisonment in the brickyard, four testified that Finta was in charge of the
brickyard and onetestified that everyonereferred to Fintaasthe commander of the
brickyard. Two of these six witnesses testified that Finta made the daily
announcements in the brickyard demanding that the prisoners relinquish all their
valuables on pain of death. Three of them testified that he supervised the
confiscation of the detainees valuables. Two of them testified that Fintawasat the

train station supervising the loading of the prisoners into the boxcars.

Among the second group of witnesses, one witness testified that, as

Fintawas in charge of the brickyard, all the announcements made or commands
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given in the brickyard were issued by him or on his behalf and that he supervised
the confiscations. This witness testified further that Finta commanded the
gendarmes when the Jews were escorted from the ghetto to the brickyard and that
he supervised their loading by the gendarmes at the train station. Another witness
in this group testified that Finta broke the silver handle off her mother's cane and

confiscated it.

Several witnesses who identified Finta on the basis of what had been
said by others gavetestimony to the effect that Fintawasin charge of the brickyard
and supervised the confiscations. One of these witnesses testified that she saw a
person identified to her as Finta give the announcements for the surrender of
valuables and that, from her observations, that person wasin charge at the railway
station. Three other witnesses in this group testified that they were told by others
that the person making the announcements, and in one case, the person in charge
at therailway station, wasFinta. Thetrial judgeinstructed the jury that they could
not rely on the identification of Finta by these witnesses in so far as it depended
on what others had told them as to the identity of the person they believed to be

Finta

Theeight witnesseswho did not identify Fintadescribed the conditions

in the brickyard, the deportation from Szeged and the conditions in the boxcars.

In addition to the evidence of the survivors, the Crown relied on
photographs, handwriting and fingerprint evidence to identify Finta as a captain

in the Gendarmerie at Szeged at the relevant time.
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Expert and documentary evidence was tendered to establish the
historical context of the evidence, the relevant command structure in place in

Hungary in 1944 and the state of international law in 1944.

I11. Decisions Below

Pre-Trial Motions (Callaghan A.C.J.H.C.)

Including pre-trial motions, the trial lasted eight months. On one of
these pre-trial motions, Callaghan A.C.J.H.C., as he then was, upheld the
constitutional validity of the war crimes provisions in the Criminal Code. This

decision has now been reported (R. v. Finta (1989), 69 O.R. (2d) 557).

Trial (Campbell J. Sitting With a Jury)

At trial, the Crown contended that Finta was the senior officer of the
Gendarmerie at the Szeged concentration centre and had effective control over the
operation and guarding of the centre, thus committing the acts in question.
Alternatively it was said that through his supervisory role, he procured, aided or
abetted others who actually performed the acts alleged. Though acknowledging
his presence at the time and place of the alleged offences, Fintadenied that he was
in aposition of authority at the brickyard and stated that he was subject at the time
to the command of the German SS. He denied responsibility for the alleged

offences.
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During the trial, the Crown called 43 witnesses, including 19
eyewitnesses. Thetrial judge, on behalf of the defence, called the evidence of two
eyewitnesses, Ballo and Kemeny. The statement and minutes of athird witness,
Dallos, whose testimony was given at Finta's Hungarian trial, were al so admitted.
Mr. Dallos, a survivor of the brickyard who died in 1963, gave evidence of the
existence of a Lieutenant Bodolay, who might have been in charge of the
confinement and deportation of the Jews at the brickyard. Campbell J. ruled that,
although the evidence was of a hearsay nature, it was admissible. He also stated
that, together with other evidence, it "could leave the jury with areasonable doubt
about the responsibility of Fintafor confinement and brickyard conditions.” The

trial judge warned the jury in his charge about the hearsay nature of the evidence.

The jury acquitted Fintaon all counts.

Ontario Court of Appeal (1992), 92 D.L.R. (4th) 1, 73 C.C.C. (3d) 65,
14 C.R. (4th) 1,53 O.A.C. 1, 9 C.R.R. (2d) 91, (Arbour, Osborne and
Doherty JJ.A.; Dubin C.J. and Tarnopolsky J.A. dissenting)

A summary of the Court of Appeal'sposition ontheprincipal issuesand

their final disposition is set out below.

(i) The Evidentiary Issue

The majority of the Court of Appeal (Arbour, Osborne and Doherty
JJ.A.) found the evidence of Dallos called by the trial judge to be admissible,
despite its hearsay, and in one instance, double-hearsay nature. The majority

affirmed the reasons given by the trial judge, both with respect to the unique
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featuresof thetrial, and the principlesunderlying the exceptionsto the hearsay rule

relating to reliability, necessity and fairness.

However, the majority concluded that the trial judge erred in
introducing this evidence himself before the defence had el ected whether or not to
call evidence. Though the majority observed that parts of the defence's final
address were improper, they concluded that the trial judge's directions pertaining

to the address negated any prejudice that might have resulted.

The substance of the judge's error, in their view, was to deprive the
Crown of its statutory right to address the jury last. However, the majority could
not conclude that, had the trial judge not called the evidence in question, the
verdict of the jury might well have been different. The majority therefore ruled
that thiserror did not occasion a substantial wrong or miscarriage of justice which

would require that the jury's acquittal of Finta be reversed.

Like the majority, Dubin C.J. found that the trial judge erred in the
manner in which he admitted the evidence on behalf of the defence. He noted that
the entire defence theory rested on theimpugned evidence. Asaresult of thetrial
judge's calling the evidence rather than the defence, the defence retained the right
to address the jury last. In hisview, at p. 37, this "inflammatory address tainted
thetrial” and served to aggravate the error. Dubin C.J. concluded that it could not
be said that no substantial wrong or miscarriage of justice resulted from the

cumulative effect of the trial judge's error.
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Tarnopolsky J.A. concurred with the reasons and disposition of Dubin

C.J. with respect to the evidentiary question.

(i) The Interpretation of Section 7(3.71) and the Mens Rea Issue

The following passage, at pp. 104-5, summarizes the majority's

approach with respect to the legislation in question:

In our opinion, s. 7(3.71) speaks not to the jurisdiction of the court
but to theterritorial scope of the offencesreferred to in that section. It
does so by expanding the territorial reach of the criminal law beyond
Canada to the rest of the world whenever the acts or omissions in
question meet the dual criminality requirement of the section.

For example, to establish the commission of a"normal™ charge of
robbery the Crown must prove that the robbery occurred in Canada.
Where the Crown alleges robbery contrary to s. 7(3.71), instead of
proving that the robbery occurred in Canada, the Crown must prove
that:

-- hadtheact occurred in Canada, it would have amounted to robbery
under the then operative Criminal Code, and

-- the act amounted to a war crime or a crime against humanity.

Asfor the standard of mensrea to be applied by the jury, the majority
approved of the charge given by the trial judge, which directed the jury to convict
the accused of awar crime or acrime against humanity only if "the accused knew
that his acts had the factual quality that made them war crimes”, or if he knew his
acts had afactual quality that "raised them up from the level of an ordinary crime

to the international level of a crime against humanity".

In Dubin C.J.'sview, both the trial judge and the mgjority of the Court

of Appeal misconstrued the purpose of s. 7(3.71) when they determined that the
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effect of thislegislation wasto create two new offences under the Criminal Code.

He stated at p. 20:

In my opinion, that subsection does not create two new offences,
namely, a crime against humanity and awar crime, nor does it define
the essential elements of the offences with which the respondent was
charged.... Section 7(3.71) provides a mechanism for persons to be
convicted for violating the Criminal Code of Canada for acts or
omissions committed abroad if those acts or omissions are deemed to
have been committed in Canada and thus subject to the Criminal Code
of Canada Forcible confinement, robbery, kidnapping and
manslaughter, contrary to the provisions of the 1927 Criminal Code,
were the only offences for which the respondent stood trial.

He also rejected the proposition that the legislation alters the jurisdiction over a
person or theterritorial jurisdiction of acourt; rather, he viewed the section simply

as concerning the culpability in Canada for conduct outside Canada.

Therefore, he held that it was within the power of the trial judge to
determine whether the acts alleged, if committed in Canada, would have violated
the Criminal Code, and to determine, as a matter of law, whether such acts
constituted awar crime or acrime against humanity. It then remained for the jury
to assess whether the acts were in fact committed. With respect to the mensrea
requirement of this section, Dubin C.J. at p. 29 concurred with Tarnopolsky J.A.
that the test was an objective one: "... it isquiteirrelevant whether the respondent
knew that those actsfell within the legal definition of a crime against humanity or

whether he believed such acts to be inhumane”.

Tarnopolsky J.A. wasof theview that the Crown doesnot haveto prove
that the accused knew he was committing awar crime or a crime agai nst humanity

in order to convict him under s. 7(3.71).
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Like Dubin C.J., Tarnopolsky J.A. contended that s. 7(3.71) does not
create new substantive Criminal Code offences; rather, he stated at p. 53 that the

section is:

... merely procedural in nature, in that it confers jurisdiction on
Canadian courts with respect to acts committed outside Canada, which
would have been offences against Canadian law in force at the time of
their occurrence, by deeming such acts to have occurred in Canada.
[Emphasisin original .]

(ii1) Jurisdiction and the Role of Judge and Jury

The majority determined that s. 7(3.71) sets out the elements of the
offence. Those elements require that the act committed be awar crime or acrime
against humanity. It follows that it is for the jury to decide whether the actsin

guestion are war crimes or crimes against humanity.

Dubin C.J. found that pursuant to s. 7(3.71) of the Code, it is for the
trial judgeto determinefirst, whether the alleged actswould constitute, asamatter
of law, awar crime or a crime against humanity, if the accused committed such
actsoutside Canada. Thetrial judge also must decide whether, as amatter of law,
the alleged acts constitute an offence under the provisions of the Code then in
force. It remains for the jury to decide if the accused did in fact commit the

alleged acts. After reviewing the facts of this case, Dubin C.J. concluded at p. 29:

Inmy view, the tria judge in this case would have no difficulty in
concluding, as amatter of law, that, if the respondent had confined the
victims in the manner alleged in the evidence, such conduct would
constitute a crime against humanity.
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Inthiscase, | do not think that atrial judge should have had any doubt
that such acts, if committed, would constitute the offence of forcible
confinement.

Tarnopolsky J.A. found that the determination of whether an accused's
acts constituted a war crime or a crime against humanity (characterized as a
"jurisdictional fact" by the trial judge, in that it had to be proven before the court
could assume jurisdiction to try the accused) should properly rest with the trial
judge asitisaquestion of law. It was, therefore, amisdirection for thetrial judge
to instruct the jury that the Crown had to prove beyond areasonable doubt that the
accused must have knowledge of the mental element in relation to "jurisdictional

facts".

(iv) Congtitutionality of s. 7(3.71)

The majority judgment of the Court of Appeal affirmed the reasons of
Callaghan A.C.J.H.C. in ruling that the war crimes provisions in the Code do not
violatethe Canadian Charter of Rightsand Freedoms. However, the majority took
issue with the characterization of the section as not giving rise to new offences
under the Code. This departure from the findings of Callaghan A.C.JH.C.,

however, did not affect theruling with respect to the constitutionality of s. 7(3.71).

Dubin C.J. also agreed with the reasons of Callaghan A.C.J.H.C. in

upholding the constitutionality of the war crimes provisions.
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Finally, Tarnopolsky agreed with the rest of the Court of Appeal in
affirming Callaghan A.C.J.H.C.'spre-trial judgment that thewar crimesprovisions

in the Code did not violate the Charter.

(v) Disposition

Intheresult, the majority of the Court of Appeal dismissed the Crown's

appeal from the acquittal of Finta.

Dubin C.J. concluded that the jury was misdirected with respect to the
mens rea requirement, and that the trial judge erred in determining what
"jurisdictional facts" had to be proven to the jury. On these grounds, and for the

other reasons set out, he would order a new trial.
On the basis of thetrial judge's rulings concerning jurisdictional facts
and the proof required of the essential elements of the war crimes offences,

Tarnopolsky J.A. would also order anew trial.

V. Relevant Legislation

Criminal Code, R.S.C., 1985, c. C-46, as amended by R.S.C., 1985, c. 30
(3rd Supp.), s. 1:

7. ..

(3.71) Notwithstanding anything in this Act or any other Act,
every person who, either before or after the coming into force of this
subsection, commits an act or omission outside Canadathat constitutes
awar crime or a crime against humanity and that, if committed in
Canada, would constitute an offence against the laws of Canada in
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force at the time of the act or omission shall be deemed to commiit that
act or omission in Canada at that time if,

(a) at thetime of the act or omission,

(i) that person is aCanadian citizen or is employed by Canada
inacivilian or military capacity,

(if) that person is a citizen of, or is employed in a civilian or
military capacity by, astate that is engaged in an armed conflict
against Canada, or

(iii) thevictim of the act or omission is a Canadian citizen or a
citizen of astate that isallied with Canadain an armed conflict;
or

(b) at thetime of the act or omission, Canada could, in conformity
with international law, exercise jurisdiction over the person with
respect to the act or omission on the basis of the person's presence
in Canada and, subsequent to the time of the act or omission, the
person is present in Canada.

(3.72) Any proceedingswith respect to an act or omissionreferred
to in subsection (3.71) shall be conducted in accordance with the laws
of evidence and procedure in force at the time of the proceedings.

(3.74) Notwithstanding subsection (3.73) and section 15, aperson
may be convicted of an offencein respect of an act or omissionreferred
to in subsection (3.71) even if the act or omission is committed in
obedience to or in conformity with the law in force at thetime and in
the place of its commission.

(3.76) ...

"crime against humanity" means murder, extermination, enslavement,
deportation, persecution or any other inhumaneact or omission that
is committed against any civilian population or any identifiable
group of persons, whether or not it constitutes a contravention of
the law in force at the time and in the place of its commission, and
that, at that time and in that place, constitutes a contravention of
customary international law or conventional international law or is
criminal according to the general principles of law recognized by
the community of nations,

"war crime" means an act or omission that is committed during an
international armed conflict, whether or not it constitutes a
contravention of the law in force at the time and in the place of its
commission, and that, at that time and in that place, constitutes a
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contravention of the customary international law or conventional
international law applicable in international armed conflicts.

15. No person shall be convicted of an offence in respect of an act
or omission in obedience to the laws for the time being made and
enforced by persons in de facto possession of the sovereign power in
and over the place where the act or omission occurs.

25. (1) Every one who is required or authorized by law to do
anything in the administration or enforcement of the law

(a) as aprivate person,

(b) as a peace officer or public officer,

(c) in aid of a peace officer or public officer, or
(d) by virtue of his office,

is, if he acts on reasonable grounds, justified in doing what he is
required or authorized to do and in using as much force as is necessary
for that purpose.

(2) Where aperson is required or authorized by law to execute a
processor to carry out asentence, that person or any person who assists
him is, if that person acts in good faith, justified in executing the
processor in carrying out the sentence notwithstanding that the process
or sentence is defective or that it was issued or imposed without
jurisdiction or in excess of jurisdiction.

(3) Subject to subsection (4), a person is not justified for the
purposes of subsection (1) in using forcethat isintended or islikely to
cause death or grievous bodily harm unless he believes on reasonable
groundsthat itisnecessary for the purpose of preserving himself or any
one under his protection from death or grievous bodily harm.

(4) A peace officer who is proceeding lawfully to arrest, with or
without warrant, any person for an offence for which that person may
be arrested without warrant, and every one lawfully assisting the peace
officer, is justified, if the person to be arrested takes flight to avoid
arrest, in using as much force as is necessary to prevent the escape by
flight, unlessthe escape can be prevented by reasonable meansin aless
violent manner. [Emphasis added.]

Canadian Charter of Rights and Freedoms

11. Any person charged with an offence has the right

(9) not to be found guilty on account of any act or omission unless,
at the time of the act or omission, it constituted an offence under
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Canadian or international law or was criminal according to the
general principles of law recognized by the community of nations,

V. Pointsin Issue

The Appeal

Did the Court of Appeal err in law in holding that:

(1) s. 7(3.71) of the Criminal Code, is not merely jurisdictional in

nature, but rather creates two new offences, a crime against
humanity and awar crime, and definesthe essential elementsof the
offences charged, such that it is necessary for the jury to decide
beyond a reasonable doubt, not only whether the respondent is
guilty of the 1927 Criminal Code offences charged, but also
whether his acts constituted crimes against humanity and/or war
crimes as defined by ss. 7(3.71) and 7(3.76);

(2) thetrial judge did not misdirect thejury asto therequisite mensrea

for each offence by requiring the Crown prove not only that the
respondent intended to commit the 1927 Criminal Code offences
charged, but also that he knew that his acts constituted war crimes
and/or crimes against humanity as defined in s. 7(3.76);

[3] (@ the trial judge did not err in putting the "peace officer

defence” embodied in s. 25 of the Criminal Code, the
"military orders defence”" and the issue of mistake of fact to
the jury; and

(b)  thetria judge did not misdirect the jury in the manner in
which he defined those defences;

[4] the trial judge's instructions to the jury adequately corrected

defence counsel'sinflammatory and improper jury address so asto
overcome the prejudice to the Crown and not deprive it of afair
trial;

[5] the DALLOS "evidence" (police statement and deposition) was

admissible and, in particular, in finding that even though it did not
fall within any of the recognized exceptions to the hearsay rule:

(1) it was admissible on the basis that it had circumstantial
indicia of reliability;
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(if)  there was anecessity to introduce it;

(iii)  its admission was necessary to ensure a fair trial and to
prevent a miscarriage of justice; and

(iv) itwasadmissible for the defence even though it would not
be admissible for the Crown.

[6] the trial judge's error in calling the DALLOS evidence and the
videotaped commission evidence of the witnesses KEMENY and
BALLO as his own evidence, thereby denying the Crown of its
statutory right to addressthejury last, did not result in asubstantial
wrong or miscarriage of justice; and

[7] the trial judge's instructions to the jury relating to the Crown's

identification evidence were appropriate and in not finding that he
misdirected the jury on the issue of identification ...

The Cross Appeal

[8] Doess. 7(3.74) [and s. 7(3.76)] of the Criminal Code violate ss. 7,
11(a), 11(b), 11(d), 11(g), 12 or 15 of the Canadian Charter of
Rights and Freedoms?

[9] If the answer to the question isin the affirmative, [are] ss. 7(3.74)
[and 7(3.76)] of the Criminal Code ... reasonable limit[s] in afree

and democratic society [justifiable] under s. 1 of the Canadian
Charter of Rights and Freedoms?

VI. Analysis

(1) Jurisdiction

Thejurisdiction of Canadian courtsis, in part, limited by the principle
of territoriality. That is, Canadian courts, as a rule, may only prosecute those
crimes which have been committed within Canadian territory. Section 6(2) of the

Criminal Code provides that:
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6. ..

(2) Subject to this Act or any other Act of Parliament, no person
shall be convicted or discharged under section 736 of an offence
committed outside Canada.

Thisrulereflectsthe principle of sovereignintegrity, which dictatesthat astate has
exclusive sovereignty over all persons, citizensor aliens, and all property, real or
personal, within its own territory. Indeed, the Permanent Court of International

Justice has confirmed that:

... thefirst and foremost restriction imposed by international law upon
a State is that ... it may not exercise its power[s] in any form in the
territory of another State.

(The Case of the SS. "Lotus" (1927), P.C.I1.J.,, Ser. A, No. 10, at p. 18.)

However, there are exceptions to the principle of territoriality.
Professor lan Brownliehasidentified several other basesof jurisdictioninhiswork
Principlesof Public International Law (4th ed. 1990). Accordingto Gillian Triggs,
in "Australia's War Crimes Trials: A Mora Necessity or Legal Minefield?"
(1987), 16 M.U.L.R. 382, at p. 389:

[the] principle [of universality] permits the exercise of jurisdiction by
astate in respect of criminal acts committed by non-national s against
non-nationalswherever they take place. Jurisdiction isbased upon the
accused's attack upon the international order as a whole and is of
common concernto all mankind asasort of international public policy.
Historically, the universality principle has been employed to prosecute
piracy and, more recently, hijacking. Under the principle of
universality thecriminal actisaviolation of national law. International
law merely gives states aliberty to punish but it does not itself declare
the act illegal.

By contrast, some acts are crimes under international law. They
may be punished by any state which has custody of the accused.
Examples of this ... basis of jurisdiction include breaches of the laws
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of war included in the Hague Convention of 1907 and the four Geneva
"Red Cross' Conventions of 1949, torture, apartheid, attacks on
diplomatic agents, drug trafficking and terrorism.

Section 11(g) of the Charter allowscustomary international law toform
abasis for the prosecution of war criminals who have violated general principles
of law recognized by the community of nations regardless of when or where the
criminal act or omission took place. The use of international legal principles to
ground jurisdiction for criminal activity committed outside of Canada has thus
been constitutionally permissible since 1982. On February 7, 1985, Order in
Council P.C. 1985-348 established the Commission of Inquiry on War Criminals
(the Deschénes Commission). In its report, the Commission, headed by the
Honourable Jules Deschénes, recommended that the Criminal Code be used asthe
vehicle for the prosecution of "war criminals in Canada'. (See Commission of
Inquiry on War CriminalsReport.) Inresponseto theserecommendations, the Code
was amended to include ss. 7(3.71) to (3.77). These provisions constitute an

exception to the principle of territoriality found in s. 6(2) of the Code.

However, the jurisdiction of Canadian courts to try offences under
ss. 7(3.71) - (3.77) is carefully circumscribed. It is only when the following
conditionsarefulfilled that offencesunder s. 7(3.71) may be prosecuted in Canada:
(1) the act or omission was committed outsidetheterritorial boundaries of Canada;

(2) the act or omission constitutes a crime against humanity or awar crime; (3) the

act or omission, had it been committed in Canada, would have constituted an
offence against the laws of Canadain force at thetime; and (4) in the words of the

section at the time of the act or omission,
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7....
(3.71) . ..

(i) [the accused] is a Canadian citizen or is employed by
Canadain acivilian or military capacity,

(if) that person is a citizen of, or is employed in a civilian or
military capacity by, astate that is engaged in an armed conflict
against Canada, or

(iii) thevictim of the act or omission isa Canadian citizen or a

citizen of astatethat isallied with Canadain an armed conflict;
or ... [Emphasis added.]

(5) at the time of the act or omission, Canada, in conformity with international
law, could have exercised jurisdiction over the person with respect to the act or
omission on the basis of the person's presence in Canada and, subsequent to the

time of the act or omission, the person is present in Canada.

Thus, there are a number of jurisdictional hurdles which must be
cleared before Canadian courtsmay prosecute offencesunder s. 7(3.71). How then

are these jurisdictional issues to be determined?

This Court considered the issue of jurisdiction and the respectiveroles
of the judge and the jury in determining jurisdictional questions in the case of
Balcombe v. The Queen, [1954] S.C.R. 303. Inthat case, at p. 304, the indictment
alleged that the accused committed murder ... at the County of Dundas in the
province of Ontario". Hewastried and convicted in Ontario by a court composed
of ajudge and jury. At trial, he sought a directed verdict, arguing that the
homicide had occurred in Quebec. The trial judge dismissed the motion and the
Court of Appeal affirmed hisruling. Intheir application for leave to appeal to this

Court, defence counsel argued that the question of the situs of the offence was one
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for the jury to decide, and that the trial judge should have directed them that they
had to be satisfied beyond a reasonable doubt that the offence was committed
within the province of Ontario. This Court dismissed the application for leave to

appeal. Fauteux J. stated at p. 305:

The question of jurisdiction is a question of law -- consequently,
for the presiding Judge -- evenif, to its determination, consideration of
the evidence is needed. It is a question strictly beyond the field of
these matters which under the law and particularly under the terms of
their oath, the jury haveto consider. They are concerned only with the
guilt or innocence of the prisoner at the bar. Indeed the lawful
fulfilment of their duties rests on the assumed existence of the
jurisdiction of the Court totry, at the placewhereit isheld, the accused
for the crime charged.

Thetrial judgein the present case distinguished Balcombe on the basis
that the questions of fact raised by some of the jurisdictional requirementsin s.
7(3.71) goto thevery heart of the moral culpability of Finta'salleged actions. The

trial judge put it in thisway:

Although Balcombe decided that jurisdictional facts such as situs
are decided by the judge and not the jury, the court noted in Balcombe
that the factsin issue there did not go to the guilt or innocence of the
accused. Thisistherefore not a case like Balcombe. In this case situs
isnotinissue. Inthiscasethejurisdictional factssuch asenslavement,
deportation, persecution or the commission of any other inhumane act
by the accused are facts that go to his very guilt or innocence. Such
questions are for the jury. They go in this case to the very root of the
principle of tria by jury.

This is particularly so when an adverse determination of those
jurisdictional facts deprives the accused of important legal rights
including Charter rights, special pleas, and thevery significant defence
of obedience to de facto law.

To take these crucial issues of jurisdictional fact away from the
jury would deprive both him and the community of the right to have a
jury decide all thefactsthat go to the guilt or innocence of the accused.
Those facts will therefore be decided by the jury.
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| agreewith thisposition. Thereisan important distinction to be made
between the jurisdictional issue of situs, which ajudgeisentitled to determine on
consideration of the facts, and the jurisdictional issue as to whether the essential
elements of an offence have been proven. The latter must be left to the jury. As
Lamer J. (as he then was) stated in R. v. Vaillancourt, [1987] 2 S.C.R. 636, the
presumption of innocence demandsthat the prosecution prove beyond areasonable
doubt the existence of all of the essential elements of the offence -- whether
specified in the legislation enacting the offence or constitutionally mandated by s.
7 of the Charter. In subsequent decisions of this Court the requirement of proof
beyond a reasonable doubt was extended to cover collateral factors, excuses and
defences. (SeeR.v. Whyte, [1988] 2 S.C.R. 3; R. v. Chaulk, [1990] 3 S.C.R. 1303;
R. v. Keegstra, [1990] 3 S.C.R. 697.) Thus, it matters not whether the additional
international elementsinvolved intheoffencesof crimesagai nst humanity and war
crimes constitute jurisdictional factors or excuses. The essential question is not
how the elements are characterized, but rather, whether the jury would be forced
to convict in spite of having a reasonable doubt as to whether the offences

constituted awar crime or a crime against humanity.

It isthe appellant's position that the trial judge would be called upon to
make determinations on the balance of probabilities on issues such as whether the
accused was responsible for the confinement of 8,716 Jews, whether he was
responsiblefor loading these peopl e into the boxcars and whether the actionswere
inhumane in the sense that they constituted acts of persecution or discrimination
against an identifiable group. The trial judge would also be required to make a
decision with respect to the mental element of these offences. 1t would remain for

ajury only to decide whether the accused committed the actus reus and had the
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requisite mental element required for the acts committed to constitute offences

under the Canadian Criminal Code.

This cannot be correct. It isreadily apparent that the jury could find
that the accused was guilty of manslaughter and yet have reasonable doubts as to
whether his actions and state of mind were such that his actions amounted to
crimes against humanity or war crimes. If the appellant's submission were
accepted, the jury would nonethel ess be forced to convict. Thiswould resultin a
denial both of the accused's right to have the essential element of the charges
against him proven beyond areasonable doubt and of hisright to have his guilt or

innocence determined by ajury.

(i) Summary of Jurisdiction

Canadian courtshavejurisdictiontotry individualslivingin Canadafor
crimes which they allegedly committed on foreign soil only when the conditions
specifiedins. 7(3.71) are satisfied. The most important of those requirements, for
the purposes of the present case, is that the alleged crime must constitute a war
crime or acrime against humanity. It isthusthe nature of the act committed that
isof crucial importance in the determination of jurisdiction. Canadian courts may
not prosecute an ordinary offence that has occurred in aforeign jurisdiction. The
only reason Canadian courts can prosecute individuals such as Imre Finta is
because the acts he is alleged to have committed are viewed as being war crimes
or crimes against humanity. As Cherif Bassiouni has very properly observed, a
war crime or acrime against humanity is not the same as a domestic offence. (See

M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law
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(1992).) Therearefundamentally important additional elementsinvolved inawar

crime or a crime against humanity.

(2) The Requisite Elements of the Crime Described by Section 7(3.71)

(i) The Physical Elements or Actus Reus

The operative part of s. 7(3.71) isas follows:

7. ..

(3.71) Notwithstanding anything in this Act or any other Act,
every person who, either before or after the coming into force of this
subsection, commitsan act or omission outside Canadathat constitutes
a war crime or a crime against humanity and that, if committed in
Canada, would constitute an offence against the laws of Canada in

force at the time of the act or omission shall be deemed to commit that
act or omission in Canada at that time if

It can be seen that the accused, in order to be convicted, must have
committed an act that constituted awar crime or acrime against humanity and that
the same act would constitute an offence against the laws of Canadainforce at the
timethe act was committed. Anintegral part of the crime and an essential element
of the offence is that it constitutes a crime against humanity. Inthe mind of the
publicthose personsindicted for having committed crimesagai nst humanity or war
crimes stand charged with committing offences so grave that they shock the
conscience of all right-thinking people. The stigma that must attach to a
conviction for such acrimeis overwhelming. Society simply cannot tolerate the

commission of such crimes. Aswell, the nature of the penalty for committing a
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crime against humanity must be more severe than would be the punishment for an

act of robbery, confinement or manslaughter committed in Canada.

What are the additional elements of a crime against humanity or awar
crime that distinguish these crimes from other domestic offences such as
manslaughter or robbery? Part of the answer to this question is found in the

definition of thetwo termsins. 7(3.76) of the Criminal Code. They areasfollows:

7. ..
(3.76) . ..

"crime against humanity" means murder, extermination, enslavement,
deportation, persecution or any other inhumane act or omission that
is committed against any civilian population or any identifiable
group of persons, whether or not it constitutes a contravention of
thelaw in force at the time and in the place of its commission, and
that, at that time and in that place, constitutes a contravention of
customary international law or conventional international law or is
criminal according to the general principles of law recognized by
the community of nations,

"war crime" means an act or omission that is committed during an
international armed conflict, whether or not it constitutes a
contravention of the law in force at the time and in the place of its
commission, and that, at that time and in that place, constitutes a
contravention of the customary international law or conventional
international law applicable in international armed conflicts.
[Emphasis added.]

Thus, with respect to crimes against humanity the additional e ement is that the

inhumane acts were based on discrimination against or the persecution of an

identifiable group of people. With respect to war crimes, the additional element

is that the actions constitute a violation of the laws of armed conflict. These

elements must be established both in order for a Canadian court to have the

jurisdiction to try the accused and in order to convict the accused of the offence.
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(i) The Mental Element or Mens Rea

The"international element” of thes. 7(3.71) offencesis not comprised
solely of the actusreus or of the physical quality of the actions. Canada acquires
jurisdiction over actions performed in foreign territory only when those actions
reach the level of an international crime or when they are "criminal™ according to
thegeneral principlesof international law. A crimeiscomprised of both aphysical
and amental element. Aswas noted by the majority of the Court of Appeal inthe
present case, the definitions of war crimes and crimes against humanity found in
S. 7(3.76) do not expressly definethe mental state which must accompany thefacts
or circumstances that bring an act within the definition of awar crime or acrime
against humanity. Thus, a mental element must be read into those definitions.
Indeed, itisnow tritelaw that mensrea has been elevated from apresumed el ement
in offences (R. v. Sault Ste. Marie, [1978] 2 S.C.R. 1299), to a constitutionally
required element (R. v. Vaillancourt, supra). Proof of this mental element is an
integral part of determining whether the offencescommitted amount to awar crime
or acrime against humanity and thus, whether the court has jurisdiction to try the

case.

The appellant contends that the deeming mechanism in the Code
provision presently under consideration is such that an accused charged under s.
7(3.71) may be found guilty not of "war crimes’ or "crimes against humanity" but
of "ordinary" Code offences such as manslaughter, confinement or robbery. Itis
further argued that proof of the mens rea with respect to the domestic offences
providestheelement of personal fault requiredfor offencesunder s. 7(3.71). Thus,

it is submitted, proof of further moral culpability is not required, since once the
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necessary mens rea to confine forcibly, rob or commit manslaughter has been

proved, it becomes impossible to maintain that the accused was morally innocent.

| cannot accept that argument. What distinguishes a crime against
humanity from any other criminal offence under the Canadian Criminal Code is
that the cruel and terrible actions which are essential elements of the offence were
undertaken in pursuance of a policy of discrimination or persecution of an
identifiable group or race. With respect to war crimes, the distinguishing feature
isthat the terrible actions constituted aviolation of the laws of war. Although the
term laws of war may appear to be an oxymoron, such laws do exist. War crimes,
like crimes against humanity, shock the conscience of all right-thinking people.
The offences described in s. 7(3.71) are thus very different from and far more

grievous than any of the underlying offences.

For example, it cannot be denied that the crimes against humanity
alleged in this case, which resulted in the cruel killing of thousands of people, are
far more grievous than occasioning the death of a single person by an act which
constitutes manslaughter in Canada. To be involved in the confinement, robbing
and killing of thousands of people belonging to an identifiable group must, in any
view of morality or criminality, be more serious than even the commission of an

act which would constitute murder in Canada.

Therefore, whilethe underlying offences may constitute abase level of
moral culpability, Parliament has added a further measure of blameworthiness by
requiring that the act or omission constitute a crime against humanity or a war

crime. If the jury is not satisfied that this additional element of culpability has
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been established beyond a reasonable doubt, then the accused cannot be found

guilty of awar crime or a crime against humanity.

InR. v. Vaillancourt, supra, this Court held that there are certain crimes
where, because of the special nature of the available penalties or of the stigma
attached to a conviction, the principles of fundamental justice require a mental
blameworthiness or a mens rea reflecting the particular nature of that crime. It
follows that the question which must be answered is not simply whether the
accused is morally innocent, but rather, whether the conduct is sufficiently
blameworthy to merit the punishment and stigmathat will ensue upon conviction
for that particular offence. Inthe present case there must be taken into account not
only the stigmaand punishment that will result upon aconviction for the domestic
offence, but also the additional stigmaand opprobrium that will be suffered by an
individual whose conduct has been held to constitute crimes against humanity or
war crimes. Inreality, upon conviction, theaccused will belabelled awar criminal
and will suffer the particularly heavy public opprobrium that isreserved for these
offences. Further the sentence which will follow upon conviction will reflect the
high degree of moral outrage that society very properly feels toward those

convicted of these crimes.

In R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154, | suggested
the contextual approach for the determination of the appropriate level of fault
required for a given offence. The offence must be viewed in the context of the
obj ectiveswhich Parliament attempted to achievein enacting the provision aswell

as the competing interests of the individual accused. | think that the context in
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which the offence or offences are committed must also be taken into account in

assigning the appropriate mens rea or mental element to the offence.

What was the aim of Parliament in passing the section? It was passed
following the receipt of the Deschénes Commission Report. In the Parliamentary
debates following the tabling of the report, the Minister of Justice observed that
Canadians would never be satisfied with the notion that individuals guilty of war

crimes during World War 11 should find a safe haven in Canada.

There can be no doubt that Canadians were revolted by the suffering
inflicted upon millions of innocent people. It seemsthat the section was passed to
bring to trial those who inflicted death and cruel suffering in a knowing,
pre-meditated, calculated way. The essential quality of a war crime or a crime
against humanity isthat the accused must be aware of or wilfully blind to the fact

that he or sheisinflicting untold misery on his victims.

The requisite mental element of a war crime or a crime against
humanity should be based on a subjective test. | reach this conclusion for a
number of reasons. First, the crime itself must be considered in context. Such
crimesare usually committed during atime of war. Warsare concerned with death
and destruction. Sweet reason is often among thefirst victims. The manipulation
of emotions, often by the dissemination of false information and propaganda, is
part and parcel of the terrible tapestry of war. False information and slanted
reporting is so predominant that it cannot be automatically assumed that persons
in units such as the Gendarmerie would really know that they were part of a plot

to exterminate an entire race of people.
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It cannot be forgotten that the Hungarian people were loyal to the axis
cause. Therewas strong pro-German sentiment throughout the country. Thiswas
atime of great stress and anxiety as the Russian advance pushed back the German
armiestowardsthe borders of Hungary. A newspaper report of the time presented

at the trial may give some indication of the feelings of the Hungarian people:

With the war, the front line nearing our borders, the Jewish
problemisbecoming moreand moreacute.... thiscountry, girding itsel f
for self-defence, possibly with German help, the internal situation of
eight to nine hundred thousand Jews of basically hostile attitude to our
military objectives demands new and effective measures....

I'n hispolicy-making speech, the PrimeMinister expressively stated
that the only way open to us in solving the Jewish problem is the
deportation.

(Szegedi uj Nemzedék, April 9, 1944.)

Section 7(3.71) cannot be aimed at those who killed in the heat of battle
or in the defence of their country. It is aimed at those who inflicted immense

suffering with foresight and calculated malevolence.

What then isthe nature of awar crime or inhumane act? In addition to
the definition provided by the Code itself, the trial judge in this case gave the

following definition of an inhumane act to the jury:

Inhumane. Inhuman, uncivilized. Not humane; destitute of compassion
for suffering.

Inhumanity. The quality of being inhuman or inhumane; want of
human feeling; brutality; barbarous cruelty.

Inhuman. Not having the qualities proper or natural to a human being;
especially destitute of natural kindness or pity; brutal, unfeeling.

Brutal; barbarous; cruel.
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Thetrial judge added to hiscommentsthat " Inhumanity in this context
means some kind of treatment that is unnecessarily harsh in the circumstances”.
He explained to the jury that one of the ways that the domestic offences of
kidnapping, confinement, and robbery could achieve the level of a crime against

humanity was if the acts could be considered to be inhumane.

In my view, thisis an appropriate characterization which emphasizes
that for example robbery, without the additional component of barbarous cruelty
IS not a crime against humanity. It cannot be inferred that someone who robs
civilians of their valuables during a war has thereby committed a crime against
humanity. To convict someone of an offence when it has not been established
beyond areasonable doubt that he or she was aware of conditionsthat would bring
to his or her actions that requisite added dimension of cruelty and barbarism
violates the principles of fundamental justice. The degree of moral turpitude that
attaches to crimes against humanity and war crimes must exceed that of the
domestic offences of manslaughter or robbery. It followsthat the accused must be
aware of the conditionswhich render hisor her actions more blameworthy than the

domestic offence.

| find support for this position in decisions of this Court relating to the
constitutional requirementsfor mensrea. In R. v. Martineau, [1990] 2 S.C.R. 633,
the Court struck down s. 213(a) of the Criminal Code, R.S.C. 1970, c. C-34. This
section provided that the offence of murder would be committed in circumstances
where a person caused the death of another while committing or attempting to
commit certain named offences, and meant to cause bodily harm for the purpose

of committing the underlying offence or to facilitate flight after committing the
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offence. Murder was deemed to have been committed regardless of whether the
person meant to cause death and regardl ess of whether that person knew that death
was likely to result from his or her actions. The mgjority of the Court (per Lamer
C.J.) affirmed that in order to secure a conviction for murder, the principles of
fundamental justicerequired subjectiveforesight of the consequencesof death. As
was noted in R. v. DeSousa, [1992] 2 S.C.R. 944, while it is not a principle of
fundamental justice that fault or mens rea must be proved as to each separate
element of the offence, there must be a meaningful mental element demonstrated

relating to a culpable aspect of theactusreus. Seealso: R.v. Hess, [1990] 2 S.C.R.

906.

These cases make it clear that in order to constitute a crime against
humanity or awar crime, there must be an element of subjective knowledge on the
part of the accused of the factual conditions which render the actions a crime

against humanity.

Thus, for all of the reasons set out earlier, | am in agreement with the
majority of the Court of Appeal's assessment that the mental element of a crime
against humanity must involve an awareness of the facts or circumstances which
would bring the acts within the definition of a crime against humanity. However,
| emphasize it is not necessary to establish that the accused knew that his or her

actions were inhumane. Asthe majority stated at p. 116:

.. if the jury accepted the evidence of the various witnesses who
described the conditions in the boxcars which transported the Jews
away from Szeged, the jury would have no difficulty concluding that
the treatment was "inhumane" within the definition of that word
supplied by the trial judge. The jury would then have to determine
whether Finta was aware of those conditions. If the jury decided that
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he was aware of the relevant conditions, the knowledge requirement
was established regardless of whether Finta believed those conditions
to be inhumane.

Similarly, for war crimes, the Crown would have to establish that the
accused knew or was aware of the facts or circumstances that brought his or her
actionswithin the definition of awar crime. That isto say the accused would have
to be aware that the facts or circumstances of his or her actions were such that,

viewed objectively, they would shock the conscience of all right-thinking people.

Alternatively, themensrearequirement of both crimesagai nst humanity
and war crimes would be met if it were established that the accused was wilfully
blind to the facts or circumstances that would bring his or her actions within the

provisions of these offences.

(i) Summary of the Elements of the Offence Describedin
S. 7(3.71): The Integral Aspects of the Section

The wording of the section, the stigma and consequences that would
flow from aconviction all indicate that the Crown must establish that the accused
committed a war crime or a crime against humanity. This is an integral and
essential aspect of the offence. It isnot sufficient simply to prove that the offence
committed in Canada would constitute robbery, forcible confinement or
manslaughter. An added element of inhumanity must be demonstrated to warrant
a conviction under this section. The mental element required to be proven to
constitute a crime against humanity is that the accused was aware of or wilfully
blind to facts or circumstances which would bring his or her acts within the

definition of a crime against humanity. However it would not be necessary to
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establish that the accused knew that his or her actions were inhumane. For
example, if the jury was satisfied that Fintawas aware of the conditions within the
boxcars, that would be sufficient to convict him of crimes against humanity even
though he did not know that his actions in loading the people into those boxcars

were inhumane.

Similarly for war crimes the Crown would have to establish that the
accused knew or was aware of facts that brought his or her action within the
definition of war crimes, or was wilfully blind to those facts. It would not be
necessary to prove that the accused actually knew that his or her acts constituted
war crimes. Those then are the requisite elements of the offence and the mental

element required to establish it.

(iv) Didthe Trial Judge Err in his Charge Regarding the Requisite
Mental Element?

The appellant concedesthat thetrial judge correctly instructed thejury
on the mental element of the offences at various pointsin his charge. However it
is contended that these instructions were negated by the frequent occasionsin the
course of his charge when his words could have conveyed the notion that the
Crown must prove that the respondent actually knew his conduct constituted a
crime against humanity or awar crime or amounted to an act which came within

the definition of a crime against humanity or awar crime.

It is apparent that the trial judge made comments during the course of
hisvery lengthy and complex charge which could have been construed asrequiring

the Crown to prove that the accused knew that his conduct was inhumane.
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However the charge included several clear directions as to the correct approach.
When the charge is looked at as a whole, it is clear that the trial judge did not

misdirect the jury on the issue of mensrea. For example, he stated:

The next item is heading No. 9, the mental element for crimes
against humanity and simply the Crown has the duty to beyond a
reasonabledoubt [sic] that the particul ar offences; robbery, kidnapping,
confinement, manslaughter, to the knowledge of the accused had those
factual qualities that raise them up to a crime against humanity.

The Crown doesn't have to prove the accused is an international
scholar, that he knows the pigeon holes or nooks and crannies of
international law. It is sufficient to prove the accused knew his acts
had the factual quality of enslavement or persecutorial deportation or
racial or religious persecution or inhumanity that raised them up from
the level of an ordinary crime to the international level of a crime
against humanity.

With respect to proof of the mental element for crimes against

humanity, the trial judge instructed the jury that:

The Crown also has to prove the physical and mental element of war
crimesand crimesagai nst humanity beyond areasonabl e doubt and that
knowledge has to be brought home personally to the accused as a
factual quality that what he does is a war crime or crime against
humanity, that it has those factual qualities.

Again, he doesn't have to know the nooks and crannies of
international law, just has to know what he is doing has the nature and
quality factually that makesit awar crime or crime against humanity.
Does he know it is deportation for racial persecution? Does he know
it is an inhumane act? Does he know it isill treatment of the civilian
population? In the manner | described.

Here again the trial judge made it clear to the jury that the accused

simply needed to be aware of the surrounding factual circumstances and the
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actions which came within the definition of war crimes. Thetrial judge correctly
instructed the jury that the accused need not know that his actions constituted a

crime at international law.

Thetrial judge on several occasion stressed that the test to be applied

was an objective one. For example with regard to deportation he stated:

As to the necessary mental element; the accused must intend to
deport within the meaning | gave you for a crime against humanity.
Apply to this count theissues as | reviewed them. |sthe deportation a
reasonabl e temporary measure for public safety, with the bedding and
furniture and so forth stored safely for their return; might the accused
honestly think so on reasonable grounds. Or would it be clear to any
reasonable person that they were being deported because they were
Jews or they were being persecuted under inhumane conditions.

With regard to the taking of property he said this:

The second part of that branch is as | have read it before, has the
Crown proved beyond areasonabl e doubt any reasonable personinthe
position of the accused would know that the taking had the factual
quality of a crime against humanity (see 5) below and the accused
personally asaprincipal or aider or abettor used violence or threats of
violence.

The charge madeit very clear that the jury had to decide whether Finta
was aware of the circumstances that rendered his actions either a crime against
humanity or awar crime, and whether he had the requisite mental element for the
domestic offences. The jury must have known that, in order to convict, they had
to find that Fintaknowingly participated in conduct that reached the level of awar
crime or a crime against humanity, and that his level of awareness was such that

he could be held personally responsible for the crimes that were committed in
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Hungary at that time. The tria judge stressed that it was not sufficient that the
jurors thought that what had happened constituted a violation of the laws of war
or were crimes against humanity. Finta himself had to be aware of those
conditions and factual circumstances that raised the crimes to the level of crimes

against humanity or war crimes.

It should also be noted that the trial judge instructed the jury that they
must find that Finta knew or was aware that he was assisting in a policy of
persecution. Thisispart of thefactual circumstancesthat Fintawould berequired
to have knownin order for hisactionsto fall within the definition of crimesagainst
humanity. Although the Code doesnot stipul atethat crimesagai nst humanity must
contain an element of state action or policy of persecution/discrimination, the
expert witness, M. Cherif Bassiouni, testified that at the time the offences were
alleged to have been committed, "state action or policy” was a pre-requisite legal
element of crimes against humanity. Thus, in my view, the trial judge properly
instructed the jury that they had to be satisfied that Fintaknew or was aware of the
particular factual circumstance which rendered the acts he was alleged to have
committed crimes against humanity. The trial judge properly distinguished this
factor from motive which, he clearly indicated to thejury, the Crown did not have

to establish.

The trial judge made every effort to give clear, well-organized

instructions to the jury in thislong, complex and difficult trial.
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(3) The Defences

Since the integral aspect of the offence is that the crime be against

humanity or awar crime, some special defences may be raised with regard to it.

The questions raised with regard to the defences available to the
respondent at trial are essentially the following: (1) should the defence of
obedience to military orders and the peace officer defence be available to persons
accused of offences pursuant to s. 7(3.71); (2) was the trial judge justified in
putting the defences of mistake of fact and obedience to superior orders to the

jury?

It might be helpful to first consider the defences which may be

employed by a person accused of an offence pursuant to s. 7(3.71).

Section 7(3.73) of the Criminal Code provides that those accused of
crimes pursuant to s. 7(3.71) may avail themselves of all of the defences and

excuses under domestic and international law. It reads as follows:

7. ..

(3.73) In any proceedings under this Act with respect to an act or
omission referred to in subsection (3.71), notwithstanding that the act
or omission is an offence under the laws of Canadain force at the time
of the act or omission, the accused may, subject to subsection 607(6),
rely on any justification, excuse or defence available under the laws of
Canada or under international law at that time or at the time of the
proceedings.
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Section 607(6) providesthat aperson whoisalleged to have committed
an act or omission outside Canada that is an offence in Canada and in respect of
which that person has been tried and convicted outside Canada, may not plead

autrefois convict under certain specified conditions.

Section 7(3.74) states that a person may be convicted of an offence
referred to in s. 7(3.71) even if the act was committed in obedience to or

conformity with the law in force at the time and in the place of its commission.

Section 25 of the Code providesthe accused with ajustification for the
use of as much force as is necessary to do anything in the administration or
enforcement of a law, notwithstanding that the law is defective. It reads as

follows:

25. (1) Every one who is required or authorized by law to do
anything in the administration or enforcement of the law

(a) as aprivate person,
(b) as a peace officer or public officer,
(c) in aid of a peace officer or public officer, or
(d) by virtue of his office,
is, if he acts on reasonable grounds, justified in doing what he is

required or authorized to do and in using as much force as is necessary
for that purpose.

(2) Where aperson isrequired or authorized by law to execute a
processor to carry out asentence, that person or any person who assists
him is, if that person acts in good faith, justified in executing the
processor in carrying out the sentence notwithstanding that the process
or sentence is defective or that it was issued or imposed without
jurisdiction or in excess of jurisdiction.

(3) Subject to subsection (4), a person is not justified for the
purposes of subsection (1) inusing forcethat isintended or islikely to
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cause death or grievous bodily harm unless he believes on reasonable
groundsthat itisnecessary for the purpose of preserving himself or any
one under his protection from death or grievous bodily harm.

(4) A peace officer who is proceeding lawfully to arrest, with or
without warrant, any person for an offence for which that person may
be arrested without warrant, and every one lawfully assisting the peace
officer, is justified, if the person to be arrested takes flight to avoid
arrest, in using as much force as is necessary to prevent the escape by

flight, unlessthe escape can be prevented by reasonable meansin aless
violent manner. [Emphasis added.]

The peace officer defence, set out above, is similar to the defence of
obedienceto military orders. Thelatter defenceisrecognized by most systems of
crimina law. (See, eg.,, L. C. Green, "Superior Orders and Command
Responsibility” (1989), 27 Can. Y.B. Int'l L. 167.) It is based on the well-
recognized principle that in both the armed forces and police forces commands
from superior officers must be obeyed. It follows that it is not fair to punish
members of the military or police officers for obeying and carrying out orders
unless the orders were manifestly unlawful. In this case, at the time the offences
were alegedly committed this defence would have been available to the
respondent and therefore, pursuant to s. 7(3.73) of the Code, it wasavailableto him

at trial.

Thecommon law defence of mistake of fact isbased on the concept that
to have a guilty state of mind, the accused must have knowledge of the factual
elements of the crime heiscommitting. Inother words, although an accused may
commit a prohibited act, heis generally not guilty of acriminal offence where he
isignorant of or mistaken asto afactual element of the offence. (Seefor example
R. v. Prue, [1979] 2 S.C.R. 547.) An accused is deemed to have acted under the

state of facts he or she honestly believed to exist when he or she did the act alleged
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to be a criminal offence. (See Beaver v. The Queen, [1957] S.C.R. 531, and
Pappajohn v. The Queen, [1980] 2 S.C.R. 120.) Thetria judge also instructed the

jury that this defence was available to the respondent.

(A)  Should the Defence of Obedience to Military Orders and the
Peace Officer Defence be Available to an Accused Under
Section 7(3.71)?

The appellant argues that neither the international law defence of
obedience to superior orders nor the peace officer defence found in s. 25 of the
Canadian Criminal Code should be available to persons charged with offences
under s. 7(3.71). It is submitted that, by putting the peace officer and military
orders defences to the jury based on Hungarian decrees and orders, thetrial judge
gave effect to the defence of obedience to the law in force at that time and place.
This, it is said, is contrary to Parliament's intention in enacting s. 7(3.74), and
contrary to the principlethat an accused cannot plead the laws of the stateto justify
crimes against humanity and war crimes, when those crimes, by their very nature,
must be state sponsored. With respect to s. 25 of the Code the appel lant arguesthat
thetrial judge having directed the jury, asamatter of law, that the Baky Order, the
anti-Jewish decrees and the train schedule document were unlawful, should have
found that the s. 25 defence wasinapplicable since the respondent's acts could not

be said to be "required or authorized by law" as stipulated in s. 25.

Secondly, the appellant argues, the defence of mistake of fact should
not have been put to the jury in conjunction with the defence of obedience to
superior orders and the peace officer defence since the question of what the

respondent believed is a separate issue going to mens rea and is irrelevant to a
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"positive" defence. Additionally, the appellant contends that by putting the
defence of mistake of fact to the jury, the trial judge was actually putting the
defence of mistake of law to thejury. This, itissaid, violates the presumption of
knowledge of the law and requires the Crown to prove that the accused knew that

his acts fell within the legal definition of the offence charged.

Finally, the appellant argues that the trial judge misdirected thejury in
the manner in which he defined those defences. The trial judge incorporated the
component elements of crimesagainst humanity and war crimesinto thedefinition

of the defences. This, the appellant argues, was incorrect.

At thisstageit may beappropriateto consider the history of thedefence
of obedience to superior orders. Whether obedience to superior orders can shield
an offender has been a concern of legal writers for centuries. (See for example:
L. C. Green, "Superior Orders and the Reasonable Man", in Essays on the Modern

Law of War (1985), at pp. 43 and 49.)

(i) Historical Analysis of the Defence of Obedience to Superior Orders

Our principles of criminal law often cannot readily be applied to the
military. Our ideasof criminal law have evolved slowly. They involve a concept
of equality before and under the law. Everyoneis entitled to respect, dignity and
the integrity of his or her body. Gradually it became accepted that an accused
charged with assault was to be held personally responsible for violating the
integrity of another human being. It is difficult if not impossible to apply that

concept to the military.
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The whole concept of military organization is dependent upon instant,
unquestioning obedience to the orders of those in authority. Let us accept that the
military is designed to protect the physical integrity of anation, its bordersand its
people. The orders of the commander in chief must be carried out through the
chain of command. The division commanders must carry out the orders of the
army commanders. The regimental commanders must carry out the orders of the
divisional commanders, the company commanders those of the battalion
commanders, and the men in the platoons those of the lieutenant in charge. This
requirement of instant obedience to superior order applies right down to the
smallest military unit. Military tradition and a prime object of military trainingis
to inculcate in every recruit the necessity to obey orders instantly and
unhesitatingly. This is in reality the only way in which a military unit can
effectively operate. To enforce the instant carrying out of orders, military
discipline is directed at punishing those who fail to comply with the orders they
havereceived. Inaction, thelivesof every member of aunit may depend upon the
instantaneous compliance with orders even though those orders may later, on quiet

reflection, appear to have been unnecessarily harsh.

The absolute necessity for the military to rely upon subordinates
carrying out orders has, through the centuries, led to the concept that actsdonein
obedience to military orders will exonerate those who carry them out. The same
recognition of the need for soldiersto obey the orders of their commanders hasled
to the principle that it is the commander who gives the orders who must accept
responsibility for the consequences that flow from the carrying out of his or her

orders.



- 148 -

Cherif Bassiouni, supra, has written on the subject of obedience of the

military to orders that they receivein thisvein at p. 399:

... throughout the history of military law, obedience to superior orders
has been one of the highest dutiesfor the subordinate. This obedience
exoneratesthe subordinatefrom responsibility because of the command
responsibility of the superior who issued the order.

Thiscriminal responsibility attachesto the decision-maker and not
to the executor of the order who is exonerated. As a counterpart, the
subordinateisexpected to obey the ordersof asuperior. Thisapproach
to responsibility is predicated on the assumption that the superior can
be deterred from wrongful conduct by the imposition of criminal

responsibility for unlawful commands. But whenthisassumptionfails,
obviously, the overall approach must be reconsidered.

As the author correctly points out, the military leader's defence of
obedience to superior orders has been brushed aside at various times throughout
history. This has been done where the crimes committed in obedience to superior
orders during hostilities were so atrocious that they exceeded the limits of

acceptable military conduct, and shocked the conscience of society.

Both Green (in" Superior Ordersand Command Responsibility", supra,
at p. 173) and Bassiouni (supra, at p. 416) report that one of the first people to
assert the defence of superior orders before atribunal, Peter von Hagenbach, was

denied the protection of command responsibility.

Bassiouni, supra, writes at p. 416:

Perhaps the first person to assert the defense of superior orders
before atribunal was Peter von Hagenbach in the year 1474. Charles,
the Duke of Burgundy, appointed Hagenbach the Governor (Landvogt)
of the Upper Rhine, including the fortified town of Breisach. At the
behest of Charles, Hagenbach, with the aid of his henchmen, sought to
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reduce the popul ace of Breisach to astate of submission by committing
such atrocities as murder, rape and illegal confiscation of property.
Hagenbach wasfinally captured and accused of having "trampled under
foot the laws of God and man". Hagenbach relied primarily on the
defense of "obedience to superior orders'. His counsel claimed that
Hagenbach "had no right to question the order which he was charged
to carry out, and it was his duty to obey. Isit not known that soldiers
owe absolute obedience to their superiors?’ The Tribunal refused to
accept Hagenbach's defense, found him guilty, and sentenced him to
death.

See also Georg Schwarzenberger, International Law as Applied by International
Courtsand Tribunals, vol. 2, (1968), at p. 465, and L. C. Green, "Superior Orders

and Command Responsibility”, supra, at p. 173.

In the United States, a significant case was tried during the War of
1812. There wasthen adivergence of opinion as to necessity of thewar. In New
England, the United States Navy was not very popular. One day while the ship
Independence was docked in Boston Harbour, a passerby made some abusive
remarks to a marine by the name of Bevans, who was standing guard on the ship.
Bevansresponded rather violently by driving hisbayonet through the man. Bevans
was charged with murder and pleaded the defence of obedienceto superior orders,
claiming that the marines on I ndependence had been ordered to bayonet whomever
showed them disrespect. At trial Story J. instructed thejury that such an order was
illegal and void, and if given and carried out, both the superior and subordinate
would be guilty of murder. Bevanswas convicted (United Statesv. Bevans, 24 Fed.
Cas. 1138 (C.C.D. Mass. 1816) (No. 14,589), although his conviction was later
reversed by the U.S. Supreme Court on jurisdictional grounds in United States v.
Bevans, 3 Wheat. 336 (1818)).



- 150 -

Green (in "Superior Orders and Command Responsibility”, supra, at
pp. 174-75) statesthat the decision of Solomon J.inR. v. Smith (1900), 17 S.C. 561
(Cape of Good Hope), established the English position. In that case a soldier
acting on the orders of his superior during the Boer War, killed a native for not
performing amenial task. Although the court acquitted the soldier, it introduced

the "manifest illegality” test, stating at pp. 567-68:

... it iIsmonstrous to suppose that a soldier would be protected where
the order is grossly illegal. [That he] is responsible if he obeys an
order [that is] not strictly legal ... is an extreme proposition which the
Court cannot accept.... [E] specially intime of war immediate obedience
... iIsrequired.... | think it is a safe rule to lay down that if a soldier
honestly believes heis doing his duty in obeying the commands of his
superior, and if the orders are not so manifestly illegal that he must or
ought to have known that they were unlawful, the private soldier would
be protected by the orders of his superior officer.

Bassiouni, supra, at pp. 419-21, recounts:

The issue of "obedience to superior orders’ first gained
contemporary international significance during the war crimes trials
that followed World War |. By virtue of Article 228 of the Treaty of
Versailles, Germany submitted tothe Allied Powers right totry alleged
war criminals. Although the Treaty originally provided that the trials
would be administered by the state against whose nationalsthe alleged
crimes were committed, it was subsequently agreed that the German
Reichsgericht (Supreme Court) sitting at L eipzig would be the court to
preside over these cases. The two most notable cases involving the
issue of "obedience to superior orders’ during the Leipzig Trialswere
the Dover Castle and the LIandovery Castle.

In Dover Castle, the defendant, Lieutenant Captain Karl Neuman
[sic], the commander of a German submarine, was charged with
torpedoing the Dover Castle, a British hospital ship. The defendant
claimed that he was acting pursuant to "superior orders’, which were
issued by hisnaval superiorswho claimed that they believed that Allied
hospital shipswere being used for military purposesin violation of the
laws of war. The Leipzig Court, acquitted the commander holding:

It isamilitary principle that the subordinate is bound to obey the
orders of his superiors ... (w)hen the execution of a service order
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involves an offence against the criminal law, the superior giving
the order isaloneresponsible. Thisisinaccordancewiththeterms
of the German law, 8§ 47, para. 1 of the Military Penal Code ....

According to § 47 of the Military Penal Code No. 2, asubordinate
who actsin conformity with ordersis... liable to punishment as an
accomplice, when he knows that his superiors have ordered him to
do acts which involve a civil or military crime or misdemeanour.
There has been no case of this here. The memoranda of the
German Government about the misuse of enemy hospital ships
were known to the accused .... He was therefore of the opinion that
the measures taken by the German Admiralty against enemy
hospital ships were not contrary to international law, but were
legitimate reprisals .... The accused ... cannot, therefore, be
punished for his conduct.

In the subsequent Llandovery Castle case, the same court did not so
readily grant the accused a defense of "obedience to superior orders’.
In that case, also involving a German submarine attack upon a British
hospital ship, the submarine commander ordered his subordinates to
open fire on the survivors of the torpedoed Llandovery Castle who had
managed to get into lifeboats. The officers who carried out the order,
First Lieutenants Ludwig Dithmar and John Boldt, were charged with
the killings and pleaded that they followed the orders of their
commander, Helmut Patzik (whom the German authorities failed to
apprehend after thewar). Thecourt, however, rejected thisdefense and
stated:

The firing on the boats was an offence against the law of nations
.... Therule of international law, which ishereinvolved, issimple
and is universally known. No possible applicability .... (The
commander's) order does not free the accused from guilt. Itistrue
that according to para. 47 of the Military Penal Code, if the
execution of an order in the ordinary course of duty involves such
a violation the superior giving the order is alone responsible.
However, the subordinate obeying such an order is liable to
punishment if it was known to him that the order of the superior
involved the infringement of civil or military law. Thisappliesin
the case of the accused. It is certainly to be urged in favor of the
military subordinates, that they are under no obligation to question
the order of their superior officer, and they can count upon its
legality. But no such confidence can be held to exist, if such an
order is universally known to everybody, including also the
accused, to be without any doubt whatever against the law.

Nonetheless, the court acknowledged that the defence of obedience to
superior orders was amitigating factor to be taken into account in determining the

appropriate penalty, and sentenced the accused to only four years imprisonment.
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Professor Y oram Dinstein, in The Defence of "Obedience to Superior
Orders inInternational Law (1965), analyzed the use of the defence of "obedience

to superior orders" at the Leipzig trials and correctly concluded, at p. 19, that:

(1) As a genera rule, a subordinate committing a criminal act
pursuant to an order should not incur responsibility for it.

(2) Thisruleisinapplicableif the subordinate knew that the order
entailed the commission of a crime, and obeyed it nonetheless.

(3) To determine whether the subordinate was aware of the fact

that he had been ordered to perform a criminal act, the Court may use
the auxiliary test of manifest illegality.

The later cases, particularly those involving the hospital ships, reflect
the increasing difficulties in determining when the defence of carrying out the
order of a superior may be properly considered. In Dover Castle, 16 A.J.l1.L. 704
(1921), it would at first blush have been unthinkable that the defence could be
utilized in the sinking of a hospital ship. Y et when the evidence established that
the German High Command and members of the German Forces believed that
hospital shipswerebeing usedfor purely military purposes, perhapsastroop ships,
the defence became one that not only was considered but also properly proved
successful at trial. On the other hand the machine gunning and shelling of the
survivorsinthelifeboatsin Llandovery Castle, 16 A.J.I.L. 708 (1921), was such an
atrocious act and so adverse to all traditions and law of the sea that it was on its
face manifestly unreasonable. Asaresult, the defence was unacceptable and the
conviction correctly resulted. These cases also are an example of the necessity to
consider the context in which the acts were committed. They cannot beviewed in

any other way. The actions are the product of their times.
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Themanifestillegality test hasreceived awide measureof international
acceptance. Military orders can and must be obeyed unless they are manifestly
unlawful. When is an order from a superior manifestly unlawful? 1t must be one
that offends the conscience of every reasonable, right-thinking person; it must be
an order which is obviously and flagrantly wrong. The order cannot bein agrey
area or be merely questionable; rather it must patently and obviously be wrong.
For example the order of King Herod to kill babies under two years of age would
offend and shock the conscience of the most hardened soldier. A very helpful
discussion asto when an order ismanifestly unlawful can be found in the decision
of the Israel District Military Court in the case of Ofer v. Chief Military Prosecutor
(the Kafr Qassem case) [Appeal 279-283/58, Psakim (Judgments of the District
Courts of Israel), vol. 44, at p. 362], cited in appeal before the Military Court of
Appeal, Pal. Y.B. Int'l L. (1985), vol. 2, p. 69, at p. 108, and also cited in Green

"Superior Orders and Command Responsibility", supra, at p. 169, note 8:

The identifying mark of a 'manifestly unlawful' order must wave like
ablack flag above the order given, as awarning saying: “forbidden'.
It isnot formal unlawfulness, hidden or half-hidden, not unlawfulness
that is detectable only by legal experts, that istheimportant issue here,
but an overt and salient violation of the law, a certain and obvious
unlawfulness that stems from the order itself, the criminal character of
the order itself or of the acts it demands to be committed, an
unlawfulness that pierces and agitates the heart, if the eye be not blind
nor the heart closed or corrupt. That is the degree of “manifest'
illegality required in order to annul the soldier's duty to obey and
render him criminally responsible for his actions.

The most significant decisions which dealt with the superior order
defence were rendered by the International Military Tribunal at Nuremberg.
There, for the first time a rule was set down which addressed the superior orders

defence. Article 8 of the Charter of the International Military Tribunal, provides:
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Article 8. The fact that the Defendant acted pursuant to order of his
Government or of asuperior shall not free him from responsibility, but
may be considered in mitigation of punishment, if the Tribunal
determines that Justice so requires.

In interpreting and justifying this provision, the Tribunal stated that:

The provisions of this article are in conformity with the law of all
nations. That asoldier was ordered to kill or torture in violation of the
international law of war has never been recognized as adefenseto such
actsof brutality, though, asthe Charter here provides, the order may be
urged in mitigation of the punishment. Thetruetest, whichisfoundin
varying degreesin thecriminal law of most nations, isnot the existence
of the order, but whether moral choice wasin fact possible. [Emphasis
added.]

(Trial of the Major War Criminals before the International Military
Tribunal, vol. 22, (1946) (Official Text in the English Language), at p.
466.)

(ii) The "Moral Choice" Test, Coercion and Necessity

The"moral choice" test used by the International Military Tribunal has
been criticized as undermining Art. 8, which effectively requires a subordinate to
ignoreamanifestly illegal order regardlessof the consequences. (Seefor example:
Morris Greenspan, The Modern Law of Land Warfare (1959), at p. 493.) However,
other international legal scholars such as Professors Bassiouni (supra, at p. 427)
and Dinstein (in The Defence of "Obedienceto Superior Orders' inInternational Law,
supra, at p. 152) assert that the moral choicetest as enunciated by the International

Military Tribunal "was meant to complement the provision of Article 8 and not to
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undermine its foundations®. According to this interpretation, Bassiouni, supra,

notes at p. 437 that

“obedience to superior orders' is not a defense ... to an international
crime when the order is patently illegal and when the subordinate has
amoral choice with respect to obeying or refusing to obey the order.
But, if the subordinate is coerced or compelled to carry out the order,
the norms for the defense of coercion (compulsion) should apply. In
such cases, the issue is not justification, but excuse or mitigation of
punishment.

A person may be compelled to obey superior orders either because of
natural causes which place the individual in a condition of danger (necessity) or
because of pressure which is brought to bear on him or her by another person

(coercion). Bassiouni, supra, at p. 439, explains:

The two sources of compulsion though different may lead a person to
harm another in order to avoid a greater or equal personal harm. Both
are a concession to theinstinct of human survival, but both are limited
for policy and moral-ethical reasons, by positive and natural law.

The defence of obedience to superior orders based on compulsion is
limited to "imminent, real, and inevitable" threats to the subordinate's life (The
Einsatzgruppen Case, 4 Trialsof War Criminals470 (1948)). AsJeanne L. Bakker
has pointed out in " The Defense of Obedienceto Superior Orders: The Mens Rea
Requirement” (1989), 17 Am. J. Crim. L. 55, the problem is to determine when
threats become so imminent, real, and inevitable that they rise to the level of

compulsion that disables a subordinate from forming a cul pable state of mind.

| agree with Bakker, when she states, at pp. 72 and 73:
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... amoral choiceis available where subordinates have the freedom to
choose between right and wrong courses of conduct without suffering
detrimental consequences. Subordinateswho chooseto obey anillegal
order when they could have disobeyed without suffering adverse
consequences are guilty of criminal action.

Otto Ohlendorf, commanding officer of one of the notorious
Einsatzgruppen (death wagons) [sic], executed more than 90,000
"undesirabl e el ementscomposed of Russians, gypsi es, Jewsand others’
on the basis of an order that he recognized as "wrong", athough he
refused to consider "whether it wasmoral or immoral”(.) Inview of his
acknowledged unwillingness to exercise moral judgment, the tribunal
refused him a plea of obedience to superior orders.

Bakker suggeststhat it isonly when the soldier faces animminent, real
and inevitable threat to his or her life that the defence of compulsion may be used
as a defence to the killing of innocent people. "Stern punishment” or demotion

would not be sufficient. She states at p. 74:

Whether asubordinate'sbelief in the existence of animminent, real
and inevitable threat to his life is justified should be a function of
circumstances surrounding the subordinate faced with anillegal order.
A number of circumstances may be considered including age,
education, intelligence, general conditionsin which subordinates find
themselves, length of time spent in action, nature of the hostilities, the
type of enemy confronted, and opposing methods of warfare.

Circumstances that go directly to the state of mind of the offender
confronted with a moral choice include the announced penalty for
disobeying orders, the probable penalty for disobedience, the typical
subordinate's reasonable beliefs about the penalty, the subordinate's

belief as to what the penalty is, and any alternatives available to the
subordinate to escape execution of the penalty.

Theelement of moral choicewas, | believe, added to the superior orders
defencefor those caseswhere, although it can readily be established that the orders
were manifestly illegal and that the subordinate was aware of their illegality,

nonethel ess, due to circumstances such as compulsion, there was no choice for the
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accused but to comply with the orders. 1n those circumstances the accused would

not have the requisite cul pable intent.

| would add this to the comments of the text writers. The lower the
rank of the recipient of an order the greater will be the sense of compulsion that
will exist and thelesswill bethelikelihood that the individual will experience any
real moral choice. It cannot be forgotten that the whole concept of the military is
to acertain extent coercive. Orders must be obeyed. The question of moral choice
will arisefar lessin the case of aprivate accused of awar crime or acrime against

humanity than in the case of a general or other high ranking officer.

(i)  Obedience to Superior Orders Constituting Just Another Factual
Element to be Taken into Account in Determining Mens Rea

Some writers have concluded that the requirement to obey superior
orders should not be characterized as a defence. Rather it is simply one of the
many factual circumstances which must be examined in determining whether the

accused had the guilty mind required for a conviction.

Professor Dinstein, at p. 88, states that:

... obedienceto orders constitutes not adefence per se but only afactual
element that may be taken into account in conjunction with the other
circumstances of the given case within the compass of a defence based
on lack of mensrea, that is, mistake of law or fact or compulsion.
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Professor, later Sir, Hersch Lauterpacht expressed the same view in
"The Law of Nations and the Punishment of War Crimes" (1944), 21 Brit. Y.B. Int'l

L. 58, stating at p. 73:

... Itisnecessary to approach the subject of superior orderson the basis
of general principles of criminal law, namely, as an element in
ascertaining the existence of mensrea as a condition of accountability.

Bakker, supra, at p. 79, also argued, that " obedience to superior orders
should be just another factual finding in the search for evidence indicative of the

actor's state of mind when carrying out orders." (Emphasisin original.)

(iv) The Canadian Context

Section 7(3.74) of the Canadian Criminal Code provides that:

7. ..

(3.74) Notwithstanding subsection (3.73) and section 15, aperson
may be convicted of an offencein respect of an act or omissionreferred
to in subsection (3.71) even if the act or omission is committed in

obedience to or in conformity with the law in force at the time and in
the place of its commission.

Section 15 of the Criminal Code provides a defence against conviction
when the accused acted "in obedience to the laws for the time being made and
enforced by personsin de facto possession of the sovereign power in and over the

place where the act or omission occurs'.
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It isapparent that s. 7(3.74) was enacted to provide judicial discretion
to deny adefence of reliance on laws such asthe Baky Order. The section reflects
the internationally recognized exception to the rule of international law which
providesthat states have aduty to refrain from intervention in the international or
external affairs of other states. (See Brownlie, supra, at p. 291.) Without this
exception, countries such as World War 11 Germany, whose state policy of
persecution was enshrined in national legislation, could effectively claim that the
matter was one of domestic concern and that the principle of sovereign integrity
prevented other states from interfering with their citizens who carried out their

laws which constituted crimes against humanity.

In the absence of this exception, even Hitler could have defended
charges against him by claiming that he was merely obeying the law of the
country. AsaGerman citizen he too was subject to the laws of the state, and was
required to comply with the legislation mandating the "Final Solution”. If
obedience to de facto law were permitted to be used as an automatic defence then
not even the most despotic tyrant, the author and enforcer of the most insidious
laws against humanity, could be convicted for the crimes committed under his
regime. Thiswould be an unacceptable result. Hence, Canadian courts have the
discretion to convict a person of a war crime or a crime against humanity
notwithstanding the existence of laws in the country where the offence was

committed which justified or even required such conduct.

The defence of obedience to de facto law is not the same as obedience
to superior orders. Although at times, the superior orderswhich asoldier receives

may become part of the domestic legal system, this would not change the nature
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of the order as far as the soldier was concerned. He or she would still be obliged
to follow the order unless it were manifestly unlawful. Thus, the removal of the
automatic right to claim obedience to de facto law does not affect the defence of

obedience to superior orders.

It follows that the trial judge was correct in putting the defence of
obedience to military orders to the jury. In so doing he was not permitting the
respondent to plead obedience to the laws of Hungary in effect at the time of the
alleged actions. Hereminded thejury of the expert testimony to the effect that the
respondent, as a Captain of the Gendarmerie, would have been subject to the
orders of General Baky. Then he instructed the jury that the Baky Order was
unconstitutional according to Hungarian law, but that their task was to determine
whether areasonabl e personintherespondent's position would have found that the

order was manifestly illegal and whether the respondent would have had a choice

to obey the order or not. Thetrial judge did not characterize the defence as being
obedience to laws of Hungary in existence at the time of the alleged offences.

Rather, it was properly characterized as obedience to military orders.

| can find no fault in these instructions. Once again the situation must
be considered in its context. This was atime of war. The Russian armies were
approaching the borders of Hungary. Hungary was in effect an occupied state.
German forces were in command and in control of the country. No matter how
unlawful the Baky Order was, it was open to the jury to find that it would be
difficult to expect a Captain of the Gendarmerie to disobey that order and that to
the accused the Baky Order was a military order. It was in that light that his

defence of obeying an order from a superior had to be considered.
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The appellant argues that the effect of s. 7(3.74), which limits the
accused's right to plead obedience to de facto law, is to preclude the use of the
peace officer defence under s. 25 of the Criminal Code. Thethrust of thisargument
isthat s. 25(2), which permits the accused to rely on the law notwithstanding the
fact that the law may be defective, is contrary to the purpose of s. 7(3.74).
However, | am of the view that thetrial judge correctly interpreted the application
of the peace officer defence in the context of a war crime and a crime against
humanity. The purpose of s. 25(2) isto providelegal protectionto apoliceofficer,
who, acting in good faith and on a reasonable belief that his or her actions are
justified by law, later finds out that those actions were not authorized because the

law was found to be defective.

Section 25 is akin to the defence of mistake of fact. Unless, thelaw is
manifestly illegal, the police officer must obey and implement that law. Police
officers cannot be expected to undertake a comprehensive legal analysis of every
order or law that they are charged with enforcing before taking action. Therefore,
if it turns out that they have followed an illegal order they may plead the peace
officer defence just as the military officer may properly put forward the defence
of obedienceto superior ordersunder certain limited conditions. Thequalification
isthat the military officer must act in good faith and must have reasonable grounds
for believing that the actions taken were justified. An officer acting pursuant to a
manifestly unlawful order or law would not be ableto defend his or her actionson

the grounds they were justified under s. 25 of the Criminal Code.

In the case at bar, the trial judge clearly instructed the jury that if the

law was manifestly illegal, in the sensethat its provisionswere such that it had the
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factual qualitiesof acrimeagainst humanity or awar crime, then the accused could
not rely on the peace officer defence under s. 25 of the Code. The written
instructions provided to the jury makeit clear that the peace officer defence would
not be available if areasonable person in the accused's position would know that
his or her actions had the factual quality of a crime against humanity or a war
crime. The peace officer defencewould beavailableonly if thelaw or orderswere
not manifestly illegal and if the accused honestly, and on reasonable grounds,
believed hisactionsto bejustified. For example, the following instructions given

to the jury were, in my view, entirely appropriate.

So it is very important to judge a policeman or soldier, anyone
subject to military discipline with the test of whether they acted
honestly and reasonably in all the circumstances at that time and in that
place.

These defencesarelimited. They depend on honesty, they depend
on reasonable conduct, they depend on not using excessiveforce. They
aren't a licence to commit a crime. They aren't a licence if some
government or some deputy minister or some under secretary of state
goes off therailsand tellsthe policeman or sol dier to do something that

is clearly illegal. These defences are no licence to commit obvious
crimes in the name of the government.

Theseinstructionsdid not permit the accused to plead obedienceto the

laws of his country.

Itisworth noting that s. 7(3.74) ispermissive. It providesthat aperson
may be convicted of an offence under s. 7(3.71) even if the actions were taken in
conformity with defacto law. Thus, the existence of alaw which isnot manifestly
unlawful and which appears to justify the conduct of the accused may, under

certain conditions, be a factor to be considered in determining whether in acting
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under those laws the officer had the requisite guilty mind. More will be said on

this issue when the constitutionality of the provisionsis considered.

(B) Whether Mistake of Fact Should Have Been Put to the Jury in
Conjunction With the Other Defencesand With the Other Elements
of the Offences

(i) Whether Mistake of Fact Can be Combined With the Military Orders
and Peace Officer Defences

The appellant argues here that the trial judge improperly combined the
military orders and peace officer defences with an issue going to mensrea, that is,
mistake of fact. The appellant arguesthat, in effect, thetrial judge put mistake of
law to the jury. The appellant further argues that the trial judge erred in
incorporating into thedefinition of the defences, the component elementsof crimes

against humanity and war crimes.

| cannot accept thesearguments. Thetrial judgecorrectly instructed the
jury that the accused charged with an offence under s. 7(3.71) cannot claim that,
although a reasonable person would in the circumstances have known that the
actions allegedly performed had the factual quality of crimes against humanity or
war crimes, he mistakenly thought that they were lawful and that therefore hewas
justified in following orders and performing the actions. If this were so then an
accused could always claim the defence of obedienceto military orders by stating
that theillegality of the order simply did not occur to him or her at thetime. This
would be stretching the defence beyond all reasonable limits. If it were permitted
it would require the Crown to establish that the accused knew the orders and his

or her actions were manifestly unlawful.
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Rather, itissufficient if it is established that the accused was aware of
the factual qualities of his or her actions, provided that the jury finds that those
actions come within the definition of crimes against humanity or war crimes and
that areasonable person in his or her position would know that orders to perform
such actions would be manifestly unlawful. Further, if it is established that the
accused had avalid moral choice asto whether to obey the orders, the accused will
not be able to avail him- or herself of the defence of obedience to superior orders
regardless of what his or her personal thoughts were concerning the lawfulness of
the actions. It is not arequirement that the accused knew or believed, according
to hisor her own moral code or knowledge of thelaw, that the orders and hisor her

actions were unlawful.

These same principles apply with respect to the peace officer defence.

Asthe trial judge correctly stated:

When the order is clearly unlawful in the sense | have described it [it
clearly has the factual quality of a war crime or crime against
humanity], there's no defence. No peace officer is required or
authorized by law to do anything that is clearly awar crime or acrime
against humanity.

He was also correct in instructing the jury that when the order or law
is not manifestly unlawful and the peace officer or soldier acts on reasonable
grounds, heisjustified in using as much force asis required for the purpose even
if itislater discovered that the law was defective. He properly told the jury that
"[i]f the peace officer or soldier honestly believes the law or order is lawful
domestically, he acts on reasonable grounds at the time, he has aright to bewrong

even if it turns out later he was, in fact, wrong". In my view, this is a correct
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instruction on the defence of mistake of fact in combination with the peace officer
and military orders defences. Mistake of fact is applicable only in circumstances
where the order (in the case of the superior orders defence) or law (in the case of

the peace officer defence) is not manifestly unlawful.

In my opinion the trial judge did an admirable job of combining these
defences with the elements of the crimes in such away that the jury was able to
follow alogical and legally correct process of reasoning when considering their

verdict.

(i) Summary With Respect to Availability of Defences

The defence of obedience to superior orders and the peace officer
defence are available to members of the military or police forces in prosecutions
for war crimes and crimes against humanity. Those defences are subject to the
manifest illegality test. That isto say, the defenceswill not be available where the
orders in question were manifestly unlawful. Even where the orders were
manifestly unlawful, the defence of obedience to superior orders and the peace
officer defence will be availablein those circumstances where the accused had no
moral choice asto whether to follow the orders. That isto say, there was such an
air of compulsion and threat to the accused that the accused had no alternative but
to obey the orders. As an example, the accused could be found to have been
compelled to carry out the manifestly unlawful ordersin circumstances where the

accused would be shot if he or she failed to carry out the orders.

(iii)  Whether the Defences of Mistake of Fact and Obedience to
Superior Orders Should Have Been Put to the Jury
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The appellant argues that the trial judge erred in putting the defences
of mistake of fact and obedience to superior ordersto the jury since there was no
air of reality to these defences. It issaid that because the accused did not testify,
nor call any evidence, there was no evidence to support an inference that he
mistakenly believed that the Hungarian decrees and orders, particularly the"Baky
Order" and the "train schedule", authorized the actions he allegedly took. The
appellant further argues that since the respondent's position was that he did not
commit the offences, (with the exception of the acts of robbery which he admitted
doing but claimed he believed he was authorized to perform) he could not then
claim that if it was found that he had committed the offences in question, he was
excused because he honestly believed hisactionswerelawful sincehewasobeying

orders.

It istrite law that atrial judge must instruct the jury only upon those
defences for which there is areal factual basis. A defence for which thereis no
evidentiary foundation should not be put to the jury (Kelsey v. The Queen, [1953]
1 S.C.R. 220). A defence should not be put to the jury if a reasonable jury,
properly instructed, would have been unable to acquit on the evidence presented
in support of that defence. However, if areasonablejury properly instructed could
acquit onthe basisof the evidence giving riseto the defence, then the defence must
be put to the jury. It is for the trial judge to decide whether the evidence is
sufficient to give rise to the defence as thisis a question of law (Parnerkar v. The
Queen, [1974] S.C.R. 449; Dunlop v. The Queen, [1979] 2 S.C.R. 881). Thereis
thus a two-stage process to be followed. The trial judge must look at all the
evidence to consider its sufficiency. Then, if the evidence meets the threshold, it

should be put before the jury which will weigh it and decide whether it raises a
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reasonable doubt. See: Wigmore on Evidence (1983), vol. |A, at pp. 968-69; R. v.
Faid, [1983] 1 S.C.R. 265, at p. 276. Thisisall that is meant by the requirement

of sufficient evidence.

| cannot accept the appellant's contention that merely because the
respondent chose not to testify at trial that the defences of mistake of fact and
obedience to superior orders became unavailable to him. It matters not who put
forward the evidence which supports the "air of reality"” test; the crucial question
is whether the evidence is sufficient to support an acquittal. In my view, the
respondent has correctly noted that evidence of the following circumstances was
entered at trial which gave the defences of mistake of fact and obedience to

superior orders an air of reality:

(1) Finta's position in a para-military police organization;

(2) the existence of awar;

(3) an imminent invasion by Soviet forces;

(4) the Jewish sentiment in favour of the Allied forces;

(5) thegeneral, publicly stated belief in newspapersin Hungary that the

Jews were subversive and disloyal to the war efforts of Hungary;

(6) the universal public expression in the newspapers cited by one of

the witnesses of approval of the deportation of Hungarian Jews;
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(7) the organizational activity involving the whole Hungarian state

together with their ally, Germany, in the internment and deportation;

(8) the open and public manner of the confiscations under an official,

hierarchical sanction;

(9) the deposit of seized property with the National Treasury or in the

Szeged synagogue.

The evidence of the state of the war, that the country was occupied by
German forces, the existence of state-sanctioned conduct by police officersin a
state of emergency, and the imminent invasion by the Soviet army which was but
100 km from Szeged was sufficient in my view to give an air of reality to the
defence of obedience to superior orders. The evidence from the newspapers of
public approval for the deportation, and the open manner in which the
confiscations took place could have supported the defence of mistaken belief that
the orders to undertake the actions which gave rise to the charges against the

respondent were lawful.

Although the respondent only admitted to having taken the property of
those people confined in the brickyard, the jury could have found that the
respondent aided and abetted the deportation and internment. The fact that the
respondent only admitted to confiscating the property did not mean that the jury
would believe that that was all hedid. Thus, the defenses were properly put to the
jury onthisbasis. Additionally, awar crime and acrime against humanity may be

committed by omission as well as by acts. If the jury found that the respondent
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had committed awar crime or a crime against humanity by having knowledge of
the unlawful confinement and kidnapping and doing nothing to stop it, the
respondent would be entitled to have the defences put before the jury. Thus, the
defences may have been applicableto all countsdepending on how thejury viewed
the facts. Since there was an air of reality to the defences the trial judge acted

properly in putting them to the jury.

(4) Inflammatory Address

The tria of this matter was long and complex. It raised issues of a
highly emotional and deeply troubling nature. In this context it is perhaps
understandabl e that both defence and Crown counsel made inappropriate remarks
tothejury. Among thesewere suggestionsby defence counsel that thejury should
stop what was described as the application of "diabolical” legislation. However,
in my view, the errors made by both lawyers were satisfactorily corrected by the
trial judgein hischargetothejury. For example, in order to correct the suggestion
made by defence counsel that the jury could choose to ignore the law the tria

judge stated:

If | make a mistake, it can and will be corrected. If you make a
mistake it probably can't be corrected. That is why your task is so
important.

The defence counsel in his address predicted accurately | would
say something like that. Defence counsel said something that needsto
be corrected. He said that that position | just expressed to you is one
that most people in hierarchies of command rely on. He said that
position is similar to the military where a captain follows the order
from alieutenant-colonel, relying on his superiors, in public acts like
the entrainment, and each of usrelies on the government'sjudgment of
authority, which might later on turn out to be wrong.
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Now, that wasn't a very helpful comparison. Y ou make up your
own mind whether a reasonable person in the position of the accused
can honestly believe the Baky order or the train schedule order were
lawful and did not involve racial or religious persecution or inhumane
acts. Don't get the idea you are following orders or | am following
orders. There is all the difference in the world between someone
following government orders and someone like you and me who has a
duty to apply the law in all due process and all the principles of
fundamental justice and all the rights of the accused.

Y ou are not following ordersin this case from anyone and neither
am|. You areindependent and so am|. You are judges. We do not
follow any orders. We go wherever the path of the law takesus. No
matter whether we think it will please someone in authority or
displease someone in authority. Your sense of responsibility and
[mine] come from our oaths, our knowledge that what we do is the
right thing. Noneof us, you or I, arefollowing government orders. We
are going down the path of the law as interpreted by the independent
courts of this country. It isn't helpful to draw a parallel between
someonefollowing government ordersandindependent judgeslikeyou
and me.

With regard to defence counsel's descriptions of the Code provisionsas

"diabolical”, the trial judge stated:

Defence counsel called diabolical the law which you have asworn
duty to apply. He is entitled to his opinion but I am not sure how
helpful his opinion is in the difficult duty you have to perform. It
really isn't relevant to your judicial task what you think of the wisdom
of thelaw. Asto itsfundamental fairness under our constitution, this
court, in this case, has given thislaw aclean bill of health and has said
it does comply with the principles of fundamental justice.

Y ou are here to judge the accused; you are not here to judge the
law. Judges do judge the law in this country in a system with alot of
safeguards. In Canada courts do not leave it to the government or
parliament to decide whether the law conforms with the principles of
fundamental justice. | am not hereto defend the law and | am not here
tocriticisethelaw. Becauseyou heard it criticized asadiabolical law,
| think you are entitled to know this court has ruled the law, which you
took the oath to apply, the defence counsel calls diabolical, is
congtitutionally valid. This court in this case has ruled this law
complies with the principles of fundamental justice and our higher
courts provide afurther safeguard to the accused on that issue.
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The trial judge went on to correct the statements made by defence
counsel that the jurors might at some point find themselveson trial for persecution
of the accused. He spoke at some length, and in clear and unequivocal terms
instructed thejury that they were not to take into consideration any other concerns.
They were simply to determine whether the evidence established the accused's

guilt beyond a reasonabl e doubt.

In further response to the inappropriate comments on the part of
defence counsel he stated: "Your oath requires you to deliver a just and fair
verdict on the law and the evidence and not to send a message to one side or the
other in some dispute in this country or some other country about what policy
should be followed in respect of the suspected war crimes or crimes against
humanity”. Thetrial judge'sinstructionsto the jury were clear and unambiguous.
They would have greatly assisted the jurors to focus on the task before them and
to reach averdict based solely on the evidence. He discounted any suggestionson
the part of defence counsel that the jury ought to take any other improper

considerations into account in making their decision.

He also commented on Crown counsel's treatment of some of the

evidence in these terms:

While | am on the subject of counsels' addresses, let me also say it
didn't seem to me helpful for Crown counsel to refer to the degrading
body searches carried out upon thewomen in the ghetto or other places,
or to the cruel comments by that gendarme captain Dr. Uray at a
meeting in Munkacs, that the accused did not attend, about putting 100
people in the boxcar packed like sardines and those who couldn't take
it, would perish. Thereisn't ascrap of evidence here, the accused had
anything to do with any body searches or he attended that meeting that
Dr. Uray made that comment at or that he knew about the comment or
heard about it or agreed with it or was even aware of it.
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Itismost important in thiscaseto separatein your mindsthethings
the accused knew and the things he didn't know and not to attribute to
him personally those things about which he personally knew nothing.

Unfortunate statements were indeed made by counsel for the
respondent. They were unprofessional and prejudicial. Y et at the conclusion of
the jury addresses the trial judge very carefully instructed the jury with regard to
all the significant prejudicial statements made by counsel for the respondent. At
the conclusion of along, difficult, and emotional trial it isonly natural that ajury
would turn to atrial judge as the impartia arbiter for instructions and directions
with regard to the case. Inthiscasetheir trust waswell placed. Thejury received
from the unbiased arbiter, clear, unequivocal directions pertaining to all the
improper statements of counsel for the accused. It isthose instructions that they
would hear last and take with them to the jury room and rely upon during the
course of their deliberations. The final instructions of the trial judge are rightly
assumed to be of great significance to the jury. That is why these directions are
carefully reviewed by appellate courts. Here those instructions were sufficient to
rectify any prejudicial effect that may have been caused by the unfortunate

statements of counsels in their addresses.

Neither counsel was a model of perfection in his address to the jury,
although | hasten to add that the remarks of the counsel for the respondent werefar
more prejudicial. Nonethelessthe directions given by thetrial judge pertaining to

the counsels' addresses remedied any prejudice that might have arisen.
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(5) Admissibility of the Evidence of Dallos

The evidence of Dallos camein two forms. Thefirst was a deposition
given by him to the Hungarian state policein Szeged on January 16, 1947. On that
occasion, Dallos was told of his obligation to tell the truth and advised that he
might haveto confirm histestimony by oath. Dallostestified that the Commandant
of the Gendarmerie guarding the Jews confined in the brickyard was a man by the
name of Bodolay. Captain Finta, he said, was in charge of those detained and the

taking of their possessions.

The second was a statement made before the People's Tribunal of
Szeged in the form of a deposition, in which he stated again that Bodolay wasin
charge of the brick factory along with another man by the name of Narai. Neither
form of evidence was subject to cross-examination. Both contained hearsay. The
majority of the Court of Appeal observed that there is an element of fairness
arising from the right of confrontation implicit in the adversarial system.
However, the mgjority held that thetrial judgedid not err in admitting the evidence
in light of this Court's judgment in R. v. Khan, [1990] 2 S.C.R. 531. The majority
determined that the requirement of necessity was clearly met in this case as the
declarant was dead. It also determined that Dallos' statement had the requisite

indicia of reliability. It noted, at p. 136:

The statements were made on a solemn occasion, somewhat akin to a
court proceeding, by aperson adverseto the party seeking to tender the
statement. They appear to have been made by a person having peculiar
means of knowledge of the events described in the statement, and the
statements themselves distinguish between events within Dallos
personal knowledge and events about which he had merely received
information from others.
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The majority also determined that the fact that the statements were
officially recorded and preserved favoured their admissibility. It held that cross-
examination could shed little light on the truth of what Dallos said since only he

could testify to that. On thisissue they observed, at p. 136:

The cross-examination of which the Crown saysit was deprived could
only clarify what was said by Dallos. As in the case of a business
record, thereislittle reason here to doubt the accuracy, as opposed to
the truth, of what Dallos is reported to have said.

Finally, the majority held that the exception to the hearsay rule in the
form of statements made against pena interest by a person who is unavailable
could only beinvoked by the defence. It concluded that it would be unfair to allow
the Crown to prosecute an accused today with the assi stance of evidencewhich had
been in existence for some 46 years and which the accused was not given the

opportunity to challenge.

In R. v. Williams (1985), 18 C.C.C. (3d) 356, Martin J.A. stated that
there is a need for a flexible application of some rules of evidence in order to
prevent amiscarriage of justice. Hesaid at p. 378: "It seemsto methat acourt has
a residual discretion to relax in favour of the accused a strict rule of evidence
where it is necessary to prevent a miscarriage of justice and where the danger
against which an exclusionary rule aims to safeguard does not exist." Hiswords

are particularly apposite to this case.

InR. v. Rowbotham (1988), 41 C.C.C. (3d) 1, at p. 57, the Ontario Court

of Appeal held that the rules of evidence were properly relaxed in order to permit
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a question to be asked of a witness the answer to which constituted inadmissible
hearsay. This was permitted because to do otherwise would have denied the
accused theright to makefull answer and defence, aright encompassed in theterm

"fundamental justice” now enshrined in s. 7 of the Charter.

InR.v. Khan, supra, this Court observed that in recent years courts have
adopted a more flexible approach to the hearsay rule, rooted in the principles and
the policies underlying the hearsay rule, rather than in the narrow strictures of the
traditional exceptions. Therequirementsfor theadmission of hearsay evidenceare
that it be necessary and reliable. Necessity may be present where no other
evidenceisavailable. Thetestimony may be found to be reliable when the person
making the statement is disinterested, and the statement is made before any
litigation isundertaken. Itisalso helpful if the declarant ispossessed of a peculiar
or special means of knowledge of the event. Seealso R. v. Smith, [1992] 2 S.C.R.
915; R.v. B. (K.G.), [1993] 1 S.C.R. 740. The evidence of Dallos meets all these

criteria and was therefore admissible.

| agree with the mgjority of the Court of Appeal that there was afirm
foundation supporting the trial judge's ruling that the evidence of Dallos was
admissible. The importance of putting all relevant and reliable evidence that is
available before thetrier of fact in order to provide the clearest possible picture of
what happened at the time of the offences is indisputable. It would have been
unfair to have deprived the respondent of the benefit of having all relevant,
probative and reliable evidence before the jury. This is particularly true of

evidence that could be considered to be helpful to his position.
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(6) Trial Judge's Calling Evidence of Dallos, Kemeny and Ballo Himsel f

The trial judge found that the evidence of Dallos was essential to the
narrative as he wasin a unique position to observe directly the command structure

in the brickyard.

With respect to the evidence of Ballo and Kemeny, thetrial judgeruled
that their evidence was essential to the unfolding of the narrative on which the
prosecution was based. In his decision to call the evidence himself he also
considered their evidence to be significant in relation to the confinement, to the
question as to who was in command of the brickyard, and to the quality of
evidence of the other survivors who testified that Finta was the commander.
Additionally, he considered the fact that the evidence of Kemeny and Ballo could
potentially support an inference quite different from that left by all the other
survivors. Kemeny wasthe only living witnesswho, as one of the Jewish leaders,
was involved in the administrative centre of the brickyard, including the
preparation of the list of names of those who were to be deported from the
brickyard. Thetranscript of her testimony at Finta'strial in Hungary reveal ed that
she could not identify Finta as the commander of the brickyard. Indeed, she went
further and said that she never heard his name. Ballo was the only witness who
testified regarding the house in the area of the brickyard, guarded by a Gendarme,
in which aGerman officer had hisseat. Thiscould have been viewed by ajury as

strong evidence that the commander of the brickyard was a German officer.

The majority of the Court of Appeal held that the evidence of Dallos,

Kemeny and Ballo should not have been called by thetrial judge, as he was moved
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to proceed in thisway in order to preserve the right of the defence to address the
jury last. With respect, | disagree. In a case such as this where the evidence of
witnessesis based on eventsthat occurred over 45 years ago, it isessential that all
evidencewhichisrelevant, probative and relatively reliable be admitted. Thejury
must have the benefit of all the testimony pertaining to events which occurred at
the time of the alleged offences. Furthermore, it would have been manifestly
unfair if the jury had returned a verdict of guilty without having considered the
available evidence which suggested that Finta was not the commander of the
brickyard. Since such apossibility existed, thetrial judge correctly decided to call
the evidence on his own behalf since both sides refused to call the evidence
themselves. In my view, this was entirely appropriate. What happened to the
Jewish peoplein Hungary was despicably cruel and inhumane. Y et those who are
charged with those fearful crimes are entitled to afair trial. It isthe fundamental
right of all who come beforethe courtsin Canada. Inorder to ensureafair trial for

Finta, the evidence of these witnesses had to be presented to the jury.

The evidence was admissible. It was important in determining the
outcome of thiscase. It was known to be available to the court. If amiscarriage
of justice was to be avoided then the trial judge was bound to call this evidence.
| can see no alternative to that decision. Thisis one of those rare cases where the
residual discretion resting with a trial judge to call witnesses was properly

exercised.
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(i) Canadian and English Law

It has long been recognized in Canada and in England that in criminal
casesatrial judge has alimited discretion to call witnesses without the consent of
the parties. This step may be taken if, in the opinion of the trial judge it is
necessary for the discovery of truth or in the interests of justice. This discretion
isjustified in criminal cases because "theliberty of the accused is at stake and the
object of the proceedingsisto see that justice be done as between the accused and
the state” (Sopinka, Lederman and Bryant, The Law of Evidence in Canada (1992),
at p. 826).

The discretion should only be exercised rarely and then with extreme
care, SO as not to interfere with the adversarial nature of the trial procedure or
prejudice the accused. It should not be exercised after the close of the defence
case, unlessthe matter was one which could not have beenforeseen. (See Sopinka,
Lederman and Bryant, supra, at p. 826; Peter K. McWilliams, Canadian Criminal
Evidence (3rd ed. 1988), at para. 27:10830 "Right of judge to call witnesses", at
pp. 27-15 and 27-16; Cross on Evidence (7th ed. 1990), at pp. 266-68); Phipson on
Evidence (14th ed. 1990), at pp. 219-20; Archbold, Pleading, Evidenceand Practice
in Criminal Cases (45th ed. 1993), at p. 1/555; see also annotation by Philip C.
Stenning, ""One Blind Man To See Fair Play: The Judge's Right To Call
Witnesses' (1974), 24 C.R.N.S. 49, and Michael Newark and Alec Samuels, "Let
the Judge Call the Witness", [1969] Crim. L. Rev. 399.)

Thereisvery little case law on how the discretion should be exercised.

In his annotation, supra, Stenning enumerates seven propositions derived from
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English caselaw. These propositionswere cited with approval ascorrectly stating

the Canadian law in Campbell v. The Queen (1982), 31 C.R. (3d) 166 (P.E.I.S.C.),

at pp. 172-75, per Campbell J., andinR. v. S, (P.R)) (1987), 38 C.C.C. (3d) 109

(OntH.C.), per McKinlay J. (as shethen was), affirming decision of Kurisko Dist.

Ct. J. A summary of these propositionsis as follows:

1.

3.

The trial judge may call a witness not called by either the
prosecution or the defence, and without the consent of either the
prosecution or thedefence, if in hisopinion thiscourseisnecessary
intheinterest of justice: R.v. Harris (1927), 20 Cr. App. R. 86 at
p. 89 (K.B.); R. v. Holden (1838), 8 Car. & P. 606, 173 E.R. 638;
R.v. Brown, [1967] 3C.C.C. 210, at p. 215, per Hyde J. (dissenting
in part on another issue), at pp. 219-20 per Taschereau J. (for the
majority); R. v. Bouchard (1973), 24 C.R.N.S. 31, (N.S. Co. Ct.), at
p. 46; Campbell v. The Queen, supra, at pp. 172-75; R. v. S (P.R)),
supra, at pp. 111, 119-24; R. v. Black (1990), 55 C.C.C. (3d) 421
(N.S.S.C.A.D.), at p. 425.

Theright to call awitness after the close of the case of the defence
should normally be limited to acase where a matter was one which

could not have been foreseen.

A witness may be called after the close of the defence not in order
to supplement the evidence of the prosecution but to ascertain the

truth and put all the evidence before the jury.
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4. Thetrial judge may not exercise hisright to call awitness after the

jury hasretired, even at the request of the jury.

5. Inanon-jury case, in the absence of special circumstances, it is
wrong to allow new evidence to be called once a trial judge has

retired, and probably after the defence has closed its case.

6. A judge ought not to exercise hisdiscretion to call awitnessif the
defencewould in noway be prejudiced by calling thewitness. The
defence should not be permitted in thisway to use the judgeto call

their witness to give him a greater appearance of objectivity.

7. Thecalling of the witness after the defence has closed its caseisa

factor which may be taken into account on appeal.

None of these propositions is really helpful in deciding how the trial
judge should have exercised his discretion in this case. In a number of reported
decisions, trial judges have called witnesses themsel ves and either been upheld on
appeal, or not appealed. For example in a murder trial, where three doctors
examined the body of the deceased and had a difference of opinion, and only two
of those doctors were called by the prosecution, the trial judge called the third
doctor (R. v. Holden, supra). Inatrial for "riot" and wounding with intent to cause
grievous bodily harm, the trial judge called two eye witnesses (R. v. Tregear,
[1967] 2 Q.B. 574 (C.A.)). Inatria for impaired driving the trial judge called a
doctor who could providethefactual basisfor earlier expert testimony given onthe

defence of automatism (R. v. Bouchard, supra). Inatrial for indecent assault and
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sexual assault the accused sought to adduce polygraph evidence and the crown
called an expert to testify to the unreliability of such evidence. The accused could
not afford an expert to support the opposing position. The trial judge called an
expert on the reliability of polygraphs, so the court would have the benefit of

hearing evidence on both sides of theissue (R. v. S. (P.R.), supra).

(if) American Law

The American law is essentially the same as the Canadian and British
law. A trial judge has the discretion to call witnesses whom the parties do not
choose to present: McCormick on Evidence (4th ed. 1992), vol. 1, at pp. 23, 26;
Annot., 67 A.L.R.2d 538; Annot., 53 A.L.R. Fed. 498. United Satesv. Lutwak, 195
F.2d 748 (7th Cir. 1952), at pp. 754-55, aff'd 344 U.S. 604 (1952), rehearing
denied 345 U.S. 919 (1953), refersto the discretion in these words, at pp. 754-55:

Indeed, it is generally recognized that where there is a witness to a
crime for whose veracity and integrity the prosecuting attorney is not
willing to vouch, he is not compelled to call the witness, but that the
court, initsdiscretion, may do so and allow cross examination by both
sides within proper bounds.

Another statement of the discretion isfound in United Statesv. Marzano, 149 F.2d
923 (2nd Cir. 1945), at p. 925:

It ispermissible, though it is seldom very desirable, for ajudge to
call and examine a witness whom the parties do not wish to call.... A
judge is more than a moderator; he is charged to see that the law is
properly administered, and it is a duty which he cannot discharge by
remaining inert.
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A similar statement was made, obiter, in United Satesv. Liddy, 509 F.2d 428 (D.C.
1974), at p. 438, certiorari denied 420 U.S. 911 (1975):

The precepts of fair trial and judicial objectivity do not require a
judge to beinert. Thetrial judgeis properly governed by the interest
of justice and truth, and is not compelled to act asif he were merely
presiding at a sporting match. He is not a "mere moderator". As
Justice Frankfurter put it, "(f)ederal judges are not referees at prize-
fightsbut functionariesof justice". ... A federal trial judge hasinherent
authority not only to comment on the evidence adduced by counsel, but
also -- in appropriate instances -- to call or recall and question
witnesses. He may do this when he believes the additional testimony
will be helpful to the jurors in ascertaining the truth and discharging
their fact-finding function.

Some other federal cases recognizing this discretion are: Young v. United States,
107 F.2d 490 (5th Cir. 1939); Estrella-Ortega v. United States, 423 F.2d 509
(9th Cir. 1970); United States v. Pape, 144 F.2d 778 (2nd Cir. 1944); Steinberg v.
United States, 162 F.2d 120 (5th Cir. 1947); United Statesv. Browne, 313 F.2d 197
(2nd Cir. 1963).

It has been observed that appell ate courts should be hesitant to interfere

inthetrial judge's exercise of his discretion:

An appellate court should not interfere with the district court's
performance of that sensitive task [exercising the discretion] absent a
clear showing of an abuse of discretion, resulting in prejudice to the
defendant.

(Estrella-Ortega v. United States, supra, at p. 511.)

In the United States the trial judge's discretion to call witnesses exists

both at common law, and under Rule 614(a) of the Federal Rules of Evidence,
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which has been held to be declaratory of the pre-existing common law: United

Satesv. Ostrer, 422 F.Supp. 93 (S.D.N.Y. 1976), at p. 103.

(i)  Summary as to the Discretion of the Trial Judge to Call
Witnesses and the Exercise of that Discretion in this Case

In order to take this unusual and serious step of calling witnesses, the
trial judge must believe it is essential to exercise the discretion in order to do
justiceinthecase. Inthecaseat bar, wherethetrial judge had decided that certain
evidence was essential to the narrative it was a reasonable and proper exercise of
the discretion to call the evidence if the Crown refused to do so. Itisessentia in
a case where the events took place 45 years ago that all material evidence be put
before the jury. With the passage of time it becomes increasingly difficult to get
at the truth of events; witnesses die or cannot be located, memories fade, and
evidence can be so easily forever lost. It isthen essential that in such a case all
available accounts are placed before the court. The majority of the Court of
Appeal dismissed concerns about the problems of defending in this case by saying
that all cases pose difficulties in presenting a defence. With respect, | think this
fails to recognize that this case presents very real difficulties for the defence in
getting at the truth which are not comparable to other cases due to the length of

time that has elapsed since the events at issue occurred.

The Court of Appeal erred in holding that the trial judge was wrong to
takeinto account thefact that if hedid not call the evidence the defencewould lose
itsright to address the jury last. In acase wherethetrial judge has found that the
evidence in question should have been called by the Crown, the issue of who

addresses the jury last isindeed relevant. If thiswere not so it would be open to
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the Crown not to call certain evidence in order to force the defence to give up its
right to address the jury last. | am certainly not suggesting the Crown acted for
improper reasons in this case, but it seems to me that the opportunity for such
abuse should not be left open. Further, | think the trial judge's concern for the
order of addresses to the jury was secondary to his finding that the evidence was
essential to the narrative, which was the principal reason for calling the evidence

himself.

Finally, I do not think the appellant can be correct that the trial judge
should have waited until after the defence had decided whether or not to call
evidence before he called the evidence in question himself. Thetrial judge could
not do that without risking offending the rule that a trial judge should not call
evidence him- or herself after the close of the defence case unless the matter was
unforeseeable. If thetrial judge had waited, and the defence had el ected not to call
evidence, thetrial judge would have been prevented from calling the evidence, as
the matter was readily foreseeable, and calling it at that point would have been

prejudicial to the defence.

(7) Jury Instructions on the Identification Evidence

The appellant argues that the trial judge improperly linked the Dallos
evidence to the Crown's identification evidence of the respondent, and thereby
called into question the Crown'svivavoce evidencewhichidentified the respondent
asthe commander of the brickyard. A witness by the name of Mrs. Fonyo testified
that there was someone who looked like the respondent who was not in charge of

the brickyard. She stated that Fintawasin charge of the brickyard. The appellant
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arguesthat thetrial judge'slinking of Mrs. Fonyo's evidenceto that of the witness
Dallos may have created a strong impression in the mind of thejury that Fintawas
thelook-alike whileaman by the name of Lieutenant Bodolay wasthe commander
of the brickyard. The appellant argues that there was little evidence to support

such an inference and the trial judge should have indicated this to the jury.

A reading of thetrial judge's chargeto the jury leads meto believe that
his instructions on this point were satisfactory. He did not dwell on this
connection, and his reference to it was preceded and followed by admonitions to
be very cautious about the weight to be attached to the evidence. Furthermore,
throughout his charge to the jury, the trial judge reminded the jury that they were
the judges of the facts, and that they were free to disregard any inferences which
he may have suggested that they make. In other words, they were free to disagree
with his conclusions on the evidence and to draw their own inferences based on
their perceptions of the strength of the witnesses' testimony and other factors.

Thus, in my view, the jury was not misdirected on the identification issue.

Conclusion on the Apped

For thereasons stated above, | am of the view that the appeal should be
dismissed.

The Cross-Appeal (8) and (9)

L eavewasgranted to therespondent to cross-appeal. The Chief Justice

stated the following constitutional questions:
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1. Doess. 7(3.74) of the Criminal Code violate ss. 7, 11(a), 11(b),
11(d), 11(g), 12 or 15 of the Canadian Charter of Rights and
Freedoms?

2. If the answer to this question isin the affirmative, iss. 7(3.74) of
the Criminal Code a reasonable limit in a free and democratic
society and justified under s. 1 of the Canadian Charter of Rights
and Freedoms?

3. Doess. 7(3.71) read with s. 7(3.76) of the Criminal Code violate
ss. 7, 11(a), 11(b), 11(d), 11(g), 12 or 15 of the Canadian Charter
of Rights and Freedoms?

4. If theanswer tothisquestionisintheaffirmative, iss. 7(3.71) read
with s. 7(3.76) of the Criminal Code areasonablelimitin afreeand
democratic society and justified under s. 1 of the Canadian Charter
of Rights and Freedoms?

(i) Do Sections 7(3.74) and (3.76) of the Criminal Code Violate
Section 7 of the Charter Because These Purport to Remove the
Protection of Section 15 of the Criminal Code?

(8) Charter Violation

The respondent argues that the removal of the defence of obedienceto
defacto law by operation of s. 7(3.74) of the Criminal Code constitutes aviolation
of the principles of fundamental justice. It is contended that it is reasonable to
assume that because Finta acted in obedience to the law (the Baky Order), he did
not have the guilty mind required to found a conviction for the offence. In other
words, he might well have had an honest, though mistaken belief that the Baky
Order was lawful and therefore, if he acted in obedience to the law, he cannot be

faulted. | cannot agree.

It was noted earlier that s. 7(3.74) ispermissive rather than mandatory.

There may well be situations where the law is not manifestly unlawful, and as a
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consequence the accused may be ableto argue mistaken belief inthevalidity of the
law successfully. The existence of alaw which isunlawful but not manifestly so
will not give rise to a defence of obedience to de facto law per se. Rather, it will
be one of the factors that may be taken into account in determining whether the
individual had therequisite guilty mind. However if thejury findsthat the accused
was aware of factual circumstances which would render hisor her actionsacrime
against humanity or awar crime, it would be highly unlikely that a mistaken belief
inthevalidity of alaw could provide adefence to the commission of theinhumane
acts. However, the removal of the defence of obedience to de facto law does not
relieve the Crown of its obligation to prove the requisite mensrea. Aswell, the
accused isentitled to raise any defence that may be appropriate, such as obedience
to military orders. The issue was aptly dealt with in Smith and Hogan, Criminal

Law (7th ed. 1992), at pp. 261-62, in this way:

Though there islittle authority on this question, it is safe to assert that
it isnot a defence for D merely to show that the act was done by him
in obedienceto theordersof asuperior, whether military or civil.... The
fact that D was acting under orders may, neverthel ess, bevery relevant.
It may negative mens rea by, for example, showing that D was acting
under a mistake of fact or that he had a claim of right to do as he did,
where that is a defence; or, where the charge is one of negligence, it
may show that he was acting reasonably.

| agree with Callaghan A.C.JH.C. that s. 7(3.74) does not, by
permitting the removal of this defence, result in a breach of fundamental justice.
InR. v. Holmes, [1988] 1 S.C.R. 914, Dickson C.J. stated that Parliament may re-
define the meaning of "excuse", by expanding or narrowing it to include only
certain excuses. InR. v. Morgentaler, [1988] 1 S.C.R. 30, Dickson C.J. explained
the rationale for this at p. 70:
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Thecriminal law isavery special form of governmental regulation, for
it seeksto expressour society'scollective disapprobation of certain acts
and omissions. When adefenceis provided, especially aspecifically-
tailored defence to a particular charge, it is because the legislator has
determined that the disapprobation of society isnot warranted whenthe
conditions of the defence are met.

When the Criminal Code provides that a defence is to be expressly
excluded it is because Parliament has determined that the criminal act is of such
a nature that not only is the disapprobation of society warranted, but also the act
cannot bejustified by the excluded defence. Such alegislative provision will not
generally violate s. 7 when a defence is inconsistent with the offence proscribed
inthat it would excuse the very evil which the offence seeksto prohibit or punish.
For exampleit would beillogical and senselessto permit an accused to rely on the
laws of a sovereign state which violate international law by legislating the
commission of crimes against humanity on the grounds that the laws themselves
justify criminal conduct. In this case the expert testified that the accused's
awareness of his country's directed policy of persecution or discrimination
constituted the "international element” of crimes against humanity. Similarly the
accused's awareness of his state's conduct of war is the international element of
war crimes. Thetrial judge identified these as essential elements of the offences
in question. It follows that just as it is not a violation of s. 7 to prevent
drunkenness being used as a defence to a charge of impaired driving (R. v. Penno,
[1990] 2 S.C.R. 865) it isnot aviolation of s. 7 to limit the use that can be made

of the defence of obedience to superior orders.

(i) Do the Impugned Sections of the Code Violate the Charter by
Reason of Vagueness?
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The respondent argues that s. 7(3.71) and s. 7(3.76) of the Criminal
Code violate the principle that there must be no crime or punishment except in
accordance with fixed, predetermined law. That isto say the citizen must be able
to ascertain beforehand how he or she stands with regard to the criminal law. If
the citizen cannot determine the consequences of his or her actions due to the
vagueness of the law then to punish the citizen for breach of that law would be
purposeless cruelty. Specifically, the respondent argues that the state of
international law prior to 1944 was such that it could not providefair notice to the
accused of the consequences of breaching the still evolving international law

offences.

Secondly, therespondent arguesthat the definitionsof "war crime" and
"crime against humanity” constitute a standardless sweep authorizing
imprisonment. He submitsthat the definition of "crimes against humanity" which
includes "murder, extermination, enslavement, deportation, persecution or any
other inhumane act or omission that ... constitutes a contravention of customary
international law or conventional international law or is criminal according to the
general principles of law recognized by the community of nations" permits the
inclusion of any act so long as it is seen by the jury to be "persecution” etc. An
accused would have no noticethat hisor her actswere contrary to international law

since the proscribed acts are not adequately defined.

At the outset it may be helpful to reiterate some of the major points
which this Court has established with respect to the issue of vagueness. In the
Reference re ss. 193 and 195.1 (1)(c) of the Criminal Code (Man.) (Prostitution

Reference), [1990] 1 S.C.R. 1123, it was held that it is not fatal that a particular
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legislative term is open to varying interpretations by courts. In R. v. Nova Scotia
Pharmaceutical Society, [1992] 2 S.C.R. 606, it was stated that the threshold for
finding a law vague is relatively high. There Gonthier J. provided guidance for
determining whether aprovisionisso vaguethat it violatesthe principle of legality

in these words at p. 639:

A vague provision does not provide an adequate basis for legal
debate, that isfor reaching a conclusion as to its meaning by reasoned
analysis applying legal criteria. It does not sufficiently delineate any
area of risk, and thus can provide neither fair notice to the citizen nor
alimitation of enforcement discretion.

And later, at p. 643 he stated:
The doctrine of vagueness can therefore be summed up in this

proposition: alaw will be found unconstitutionally vague [only] if it
so lacksin precision as not to give sufficient guidance for legal debate.

In my view, the fact that the entire body of international law is not
codified and that reference must be made to opinions of experts and legal writing
in interpreting it does not in itself make the legislation vague or uncertain. This
material is often helpful in determining the proper interpretationsto be givento a
statute. Further, the fact that there may be differences of opinion among
international law experts does not necessarily make the legislation vague. It is
ultimately for the court to determine the interpretation that is to be given to a
statute. That questions of law and of fact arise in the interpretation of these
provisions and their application in specific circumstances does not render them
vagueor uncertain. InlrwinToy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R.
927, it was recognized at p. 983 that:

Absolute precision in the law existsrarely, if at all. The question
is whether the legislature has provided an intelligible standard
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according to which the judiciary must do its work. The task of
interpreting how that standard applies in particular instances might
always be characterized as having adiscretionary element, because the
standard can never specify all the instances in which it applies.

Thus | agree with the following statement made by Tarnopolsky J.A. in this

context, at pp. 64-65:

The fact ... that reference may have had to be made to legal texts and
even to the opinions of experts to determine, for purposes of
jurisdiction, what constitutes awar crime or acrime against humanity,
IS not an issue concerning vagueness of a charge, any more than any
other piece of new legislation may require legal research and analysis
beyond the competence of some accused but not, presumably, that of
alawyer.

In Nova Scotia Pharmaceutical, supra, Gonthier J. distinguished between
formal and substantive notice. Formal notice involved an acquaintance with the
actual text of a statute. The substantive aspect of notice is described as an
understanding that some conduct comes under the law. Thisis considered to be

the "core concept of notice".

Gonthier J., at p. 634, set out an analysis of the concept of notice using

the crime of homicide as an example which | think is apposite in this context:

L et me take homicide as an example. The actual provisions of the
Criminal Code dealing with homicide are numerous (comprising the
core of ss. 222-240 and other related sections). When one completes
the picture of the Code with case law, both substantive and
constitutional, the result is a fairly intricate body of rules.
Notwithstanding formal notice, it can hardly be expected of the average
citizen that he know the law of homicide in detail. Y et no one would
seriously argue that there is no substantive fair notice here, or that the
law of homicideisvague. It can readily be seen why thisisso. First
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of all, everyone (or sadly, should | say, amost everyone) has an
inherent knowledge that taking the life of another human being is
wrong. There is a deeply-rooted perception that homicide cannot be
tolerated, whether one comesto this perception from amoral, religious
or sociological stance. Therefore, it is expected that homicide will be
punished by the State. Secondly, homicide isindeed punished by the
State, and homicide trials and sentences receive a great deal of
publicity.

The same principles must apply with respect to awar crimeand acrime
against humanity. The definitions of crimes against humanity and war crimes
includethe gravest, cruellest, most seriousand heinous actsthat can be perpetrated
upon human beings. These crimes, which violate fundamental human values, are
vehemently condemned by the citizens of all civilized nations. War crimes or
crimes against humanity are so repulsive, so reprehensible, and so well understood
that it ssmply cannot be argued that the definition of crimes against humanity and

war crimes are vague or uncertain.

The same considerations apply with respect to the respondent's second
argument. So long as the crimes are ones which any reasonable person in the
position of the accused would know that they constituted a violation of basic
human values or the laws of war, it cannot be said that the crimes constitute a
"standardless sweep authorizing imprisonment”. The standards which guide the
determination and definition of crimes against humanity are the values that are

known to all people and shared by all.

| am in agreement with the decision of the Court of Appeal, unanimous

on thisissue, that the law is not vague.
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(iii) Do the Impugned Sections of the Code Violate Section 7 and
Section 11(qg) of the Charter?

Therespondent's arguments with respect to ss. 7 and 11(g) relateto the
allegedly retrospective character of the impugned provisions. Most nations
recognize that a statute can neither retroactively make criminal an act which was
lawful at the time it was done, nor impose a penalty for past acts which were not

criminal when they were committed.

In an effort to avoid violating the principle against retroactivity, the
provisions of the Criminal Code concerning a war crime and a crime against
humanity weredrafted in such away that the accused isdeemed to have committed
Canadian Criminal Code offences which were in existence at the time the actions
werealleged to have occurred. Perhapsthedrafters hoped that by not creating new

offences they could avoid violating the principle against retroactivity.

However, as | have indicated earlier the only constitutionally
permissible way to interpret the provisionsin question isto conclude that two new
offenceshave been created, namely, crimesagai nst humanity and war crimes. This
however, does not result in a violation of the principle that actions cannot be

retroactively made criminal.

There are two approaches which have generally been advanced in this
debate. There are those who, like Robert H. Jackson J., Chief Counsel for the
United States in the Nuremberg prosecution, believe that the humanitarian
principles which form the basis of crimes against humanity evolved from the law

of war which is itself over 7,000 years old. See Bassiouni, supra, at p. 150.
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Jackson J., in his report to the President of the United States on June 6, 1945
stated: "These principles (crimes against humanity) have been assimilated as part
of International Law at least since 1907" (quoted in Bassiouni at p. 168). Jackson
J. thought that the recognition of "crimes against humanity” as constituting
violations of the already existing conventional and customary international law
was clearly demonstrated by the previous efforts of the international community
to prohibit the same kind of conduct which was the subject of Article 6(c) of the
Charter of the International Military Tribunal. (Seeaso: Egon Schwelb, "Crimes

Against Humanity" (1946), 23 Brit. Y.B. Int'l L. 178.)

The primary evidence of the prohibition of violations of the laws of
humanity (or crimes against humanity) isfound in the Preambl e of the two Hague
Conventions. The preamble to the Convention Respecting the Laws and Customs of
War on Land (Hague Convention 1V, 1907) containsaclause known asthe Martens

clause which states:

Until amore complete code of the laws of war has been issued, the
High Contracting Parties deem it expedient to declare that, in cases not
included in the Regulations adopted by them, the inhabitants and the
belligerents remain under the protection and the rule of the principles
of the law of nations, asthey result from the usages established among
civilised peoples, from the laws of humanity, and the dictates of the
public conscience.

With regard to Hague Convention 1V, the International Military Tribunal (IMT)
at Nuremberg, Trial of the Major War Criminals before the International Military

Tribunal, supra, held at p. 497:

The rules of land warfare expressed in the convention undoubtedly
represented an advance over existing international law at the time of
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their adoption. But the convention expressly stated that it was an
attempt "to revise the general laws and customs of war", which it thus
recognized to be then existing, but by 1939 these ruleslaid down inthe
convention wererecognized by all civilized nations, and wereregarded
as being declaratory of the laws and customs of war....

In his article entitled "The Prosecution of War Criminals in Canada"
(1989), 12 Dalhousie L.J. 256, W. J. Fenrick notes at p. 261 that "[a]lthough this
statement isunsubstantiated in the judgment, it has been unchallenged sinceit was
first uttered". Inthe German High Command Trial, aU.S. Military Tribunal sitting
at Nuremberg in 1947-48 adopted at vol. 22, p. 497, the IMT position that Hague
Convention IV of 1907 was binding as declaratory of international law and went
on to outline how specific provisions of Hague Convention IV and of the 1929
Geneva Prisoners of War Convention (Geneva Convention for the Amelioration of
the Condition of the Wounded and Sick in Armies in the Field, 27 July 1929, 118

L.N.T.S. 303) were incorporated into customary law.

In 1946, the United Nations General Assembly passed, without dissent
or abstention, a resolution reaffirming the principles of international law
recognized by the Charter of the International Military Tribunal and the judgment
of the Nuremberg Tribunal. David Matas in his book Justice Delayed (1987)
expressed the view that this universal acceptance gave the Nuremberg trials an

authoritative position in international law. Mr. Matas at p. 90 writes:

Its pronouncements on the international law of war crimes and crimes
against humanity must be regarded as authoritative. Any statement by
a Tribunal whose judgment has been accepted by all nations of the
world must carry moreweight than any declaration oninternational law
made by the courts of a single state.
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The second approach to the problem of retrospectivity is that put
forward by people such as Professors Kelsen and Schwarzenberger.
Schwarzenberger rejected the argument that the International Military Tribunal's
jurisdiction regarding "crimes against humanity" extended to crimes committed
against German nationals, other nationals and stateless persons under German
control, irrespective of whether such acts were lawful under any particular local
law, so long as the war connection existed. He thought that the Nuremberg and
Tokyo Charterswere not declarative of already existing international law but were
merely meant to punish the atrocious behaviour of the Nazi and Japanese regimes

because their deeds could not go unpunished. Thus, he stated:

... the limited and qualified character of the rule on crimes against
humanity as formulated in the Charters of the Nuremberg and Tokyo
Tribunals militates against the rule being accepted as one declaratory
of international customary law. This rudimentary legal system [of
international law] does not know of distinctions as subtle as those
between crimes agai nst humanity which are connected with other types
of war crime and, therefore, are to be treated as analogous to war
crimes in the strict sense and other types of inhumane acts which are
not so linked and, therefore, are beyond the pale of international law.
The Four-Power Protocol of October 6, 1945, offers even more
decisive evidence of the anxiety of the Contracting Partiesto avoid any
misinterpretation of their intentions as having codified a generally
applicable rule of international customary law.

[ Schwartzenberger, International Law as Applied by International Courts

and Tribunals, supra, at p. 498.]

Similarly, Professor Kelsen is of the view that the rules created by the
Charter of the International Military Tribunal and applied by the Nuremberg Trial
represented "anew law" (HansKelsen, "Will the Judgment inthe Nuremberg Trial
Constitute a Precedent in International Law?' (1947), 1 Int'l L.Q. 153; see also:

Hans Kelsen, "The Rule Against Ex Post Facto Laws and the Prosecution of the
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AxisWar Criminals" (1945), 2:3 Judge Advocate J. 8). However, he proposed the

following solution to the problem of retrospectivity in his article "Will the

Judgment in the Nuremberg Trial Constitute a Precedent in International Law?",

at p. 165:

A retroactive law providing individual punishment for acts which
were illegal though not criminal at the time they were committed,
seems also to be an exception to the rule against ex post facto laws.
TheLondon Agreement issuch alaw. Itisretroactiveonly insofar as
it established individual criminal responsibility for acts which at the
time they were committed constituted violations of existing
international law, but for which this law has provided only collective
responsibility. Theruleagainst retroactive legislation isa principle of
justice. Individual criminal responsibility representscertainly ahigher
degree of justicethan collectiveresponsibility, the typical technique of
primitive law. Since the internationally illegal acts for which the
L ondon Agreement established individual criminal responsibility were
certainly also morally most objectionable, and the persons who
committed these acts were certainly aware of their immoral character,
theretroactivity of thelaw applied to them can hardly be considered as
absol utely incompatible with justice. Justice required the punishment
of these men, in spite of the fact that under positive law they were not
punishable at the time they performed the acts made punishable with
retroactive force. In case two postulates of justice are in conflict with
each other, the higher one prevails;, and to punish those who were
morally responsible for the international crime of the second World
War may certainly be considered as more important than to comply
with therather relative rule against ex post facto laws, open to so many
exceptions.

See also: Professor Julius Stone, Legal Controls of International Conflict (1974),

at p. 359.

The approach of Professor Kelsen seems eminently sound and

reasonable to me. | would adopt it as correct and apply it in reaching the

conclusion that the provisions in question do not violate the principles of

fundamental justice.
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(iv) Did the Pre- and Post-Charge Delay Violate Sections 7, 11(b)
and 11(d) of the Charter?

The respondent argues that this Court should extend the principles set
out in R. v. Askov, [1990] 2 S.C.R. 1199, to the situation of pre-charge delay. He
arguesthat since 45 years have el apsed between the date of the actions giving rise
to the charges and the date of the trial, there is bound to be prejudice. However,
inmy view Callaghan A.C.J.H.C. was correct in deciding that thetrial judge, after
hearing all the evidence, would be in the best position to decide whether or not a
S. 24(1) Charter remedy isavailable (Millsv. The Queen, [1986] 1 S.C.R. 863) and

therefore that the legislation itself should not be struck down.

In the present case, | am unable to see any merit in the respondent's
arguments that he suffered prejudice as a result of the pre-charge delay. Indeed,
itisfar more likely that the delay was more prejudicial to the Crown's case than
it was that of the defence. Defence counsel was entitled to argue that the
witnesses memories had becomeblurred with the passage of 45 years. Further, the
documentary and physical evidence that the respondent now complains is not
available was probably destroyed during World War 1. Thus it is difficult to
accept the respondent'’s assertion that any documentary or physical evidence that
would have been available within a few years after the war has since been lost.
Additionally, any prejudice occasioned by the death of witnesses that could have
helped the defence was substantially reduced by the admission of the Dallos

statements.

With regard to the post-charge delay, less than ayear passed from the

time when the legislation was proclaimed in force to when the indictment was
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preferred. Inlight of the amount of investigatory work that had to be done before
any charges could be laid, this seems to be aminimal and very reasonable period

of delay.

(v) Do the Impugned Sections of the Code Violate Sections 7 and 15
of the Charter?

The respondent argues that the legislation contravenes s. 15 of the
Charter because it relates only to acts or omissions performed by individuals
outside Canada. Thus, a Canadian who committed a crime against humanity in
Canada, arising for exampl e, from theinternment of Japanese Canadians, could not
be charged under the impugned provisions, whereas someone in the position of

Fintawho committed the offence outside of Canada could be charged.

In my view, the apparent difference in treatment is not based on a
personal characteristic but on the location of the crime. In R. v. Turpin, [1989]
1 S.C.R. 1296, it was held that the determination of whether a group fallsinto an
anal ogous category to those specifically enumeratedin s. 15isnot to be made only
in the context of the law which is subject to challenge but rather in the context of
the place of the group in the entire social, political and legal fabric of our society.
The question to be resolved is whether the group represents a discrete and insular
minority which has suffered stereotyping, historical disadvantage or vulnerability
to political and social prejudice. It was decided that in some circumstances the
person's province of residence could be apersonal characteristic. However, inthis
case | do not think that the group of persons who commit awar crime or acrime
against humanity outside of Canada could be considered to be a discrete and

insular minority.
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The respondent’'s submission that it is contrary to the principles of
fundamental justice to subject an individual to prosecution based on an extension
of jurisdiction founded on alleged crimes for which Parliament does not make its
own government members and its own people in Canada criminally liable cannot

be accepted for the same reasons.

(vi) Do the Impugned Provisions violate Section 12 of the Charter?

No argument was made by the parties with respect to s. 12.

(9) Section 1 of the Charter

As| have concluded that ss. 7(3.74) and (3.76) of the Criminal Code do

not violate ss. 7, 11(a), (b), (d) and (g), or 15 of the Charter, it is not necessary to

consider the application of s. 1 of the Charter.

Conclusion on the Cross-Apped

For the reasons set out above, | am of the view that Callaghan
A.C.J.H.C. and the Court of Appeal, unanimous on thisissue, were correct intheir
conclusion that the challenged provisions of the Criminal Code do not violate the

Charter.

Appeal dismissed, LA FOREST, L'HEUREUX-DUBE and MCLACHLIN JJ.

dissenting.



Cross-appeal dismissed. Sections 7(3.74) and 7(3.76) of the Criminal
Code do not violate ss. 7, 11(a), (b), (d), (9), 12 or 15 of the Charter.
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