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SPRIZZO, D.J.:

Three groups of plaintiffs led by Lungisile Nt sebeza
(“Nt sebeza plaintiffs”),? Her m na D gwamgj e (“Di gwangj e
plaintiffs”), and the Khul umani Support  Group (“Khul unmani

plaintiffs”) (collectively “plaintiffs”), respectively, filed the

Y This group includes the action in Brown v. Andahl Corp., 02 Civ. 10062

(JES), since the conmplaint and prayer for relief are the same as that in the
Nt sebeza acti ons.




above actions in eight federal district courts against a slew of
mul ti nati onal corporations that did business in apartheid South
Africa. The actions, which were transferred to this Court by the
Judicial Panel on Miltidistrict Litigation, allege, anobng other
things, that defendants violated international |aw and thus are
subject to suit in United States federal district court under the
Alien Tort Clainms Act, 28 US. C 8§ 1350 (“ATCA’), and other
jurisdictional provisions.? Defendants,®* UBS AG, Citigroup, Inc.

M nnesota M ning and Mnufacturing Co., General Electric Co.,
Bristol - Mers Squibb Co., Commrerzbank AG Dresdner Bank AG E. I.
DuPont de Nenours, Shell Gl Co., Xerox Corp., IBM Corp., Cenera
Mot ors, Honeywel| International, Inc., ExxonMbil Corp., Deutsche
Bank AG Col gat e-Pal nol i ve Co., National Westm nster Bank Pl c, Bank
of Anerica, N A, Dow Chem cal Co., Ford Mdtor Co., Barclays Bank
Plc, Coca-Cola Co., J.P. Mrgan Chase & Co., Credit Agricole
I ndosuez, Hew ett-Packard Co., DaimerChrysler Corp., EMS-Chenie
(North Anmerica) Inc., ChevronTexaco Corp., ChevronTexaco d obal
Energy, Anerican |suzu Mdtors, Inc., Nestlé USA, Inc., Holcim(US)
I nc., Fujitsu Limted, Credit Suisse Goup, and BP Plc
(“defendants”), bring this notion to dismss the conplaints,
pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of

Civil Procedure, for lack of subject matter jurisdiction and for

2 plaintiffs also rely on 28 U.S.C. 88 1331 and 1332, which provide for

federal question and diversity jurisdiction, respectively.

3 Pursuant to this Court’s Order dated May 21, 2003, this Motionis limted
to those defendants as to whom the Court’s personal jurisdiction is not
contested. In addition, not all defendants party to this notion are defendants
in each of the above-captioned actions.
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failure to state a claim upon which relief can be granted.*
Because the Court finds that the various Conplaints do not
sufficiently allege that defendants violated international |aw,
this Court |acks subject matter jurisdiction under the ATCA and
therefore defendants’ notion is granted and plaintiffs’ conplaints
are di sm ssed.?®
BACKGROUND

According to the allegations set forth in the wvarious
conplaints,® the 1948 South African el ections witnessed the rise to
power of the National Party. Building on laws that restricted the
African majority in the country, the National Party erected a
system whereby a group of inhabitants who accounted for just
fourteen percent of the population conpletely ruled over the
country and controlled all aspects of |ife. See Khul umani Conpl ai nt
(“K. Conpl.”) 11 140-44, 197. That system - apartheid -
shocki ngly and regrettably reigned suprene over an entire country

and its people until just over one decade ago.’

* Def endant s al so argue that there is no case or controversy for this Court
to hear under Article Ill of the Constitution because plaintiffs cannot establish
that they have standing to bring this action and because the matter is a non-
justiciable political question. See Menorandum of Law in Support of Defendants’
Joint Motion to Dismiss at 3-4. G ven the Court’s finding that defendants are
entitled to relief on other grounds, the Court need not address these renmaining
grounds for defendants’ notion.

5 Di gwamaje plaintiffs also allege violations of the Torture Victim

Protection Act, 28 U.S.C. § 1350 note, and the Racketeer Influenced and Corrupt
Or gani zations Act, 18 U.S.C. 88 1961 et seq. As discussed infra, the Court finds
that Digwamaje plaintiffs have failed to state cognizable claim under these
provi sions.

® The al l egations that foll oware taken fromthe various Conpl aints and are

presunmed to be true for purposes of this Motion. See Jaghory v. New York State
Dep’'t of Educ., 131 F.3d 326, 329 (2d Cir. 1997).

" The specific date of the end of apartheid is a matter of some debate that
is largely irrelevant here. Plaintiffs argue that the el ection of Nel son Mandel a
as President in 1994 signaled the end of apartheid, see Digwamaj e Second Amended
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The history of apartheid is one narked by hatred, racism and
i nhuman treat nent. Fueled by the desire to exact the greatest
possi bl e benefit from an African ngjority that had no official
pur pose except to “work for [whites],” D gwanaje Second Anmended
Class Action Conmplaint (“D. Conmpl.”) 9 85, the apartheid regine
engaged in practices that were deened by sone as “repugnant to the
nmoral and political values of denbcratic and free societies,” Exec.
Order No. 12,532, 50 Fed. Reg. 36,861 (Sept. 9, 1985), and by

others as nothing short of a crine against humanity,”
I nternational Convention on the Suppression and Puni shment of the
Crime of Apartheid, Novenmber 30, 1973, art. |, 1015 U N T.S. 243,
245,

The regine retained a stranglehold on power by enacting a
nunber of laws that all but assured that Africans would remain in
a state of near-enslavenent. The Bantu Authorities Act of 1951 and
anendnents thereto relegated Africans to certain lands called
“bantustans” and restricted their access to all outside urban
areas. See K. Conpl. 19 152-57; D. Conpl. 1Y 71-72. In order to
sinply gain access to these urban areas Africans were required to
carry pass books, which contained information as to each person’s
identity, ethnic group, and enployer. See D. Conpl. § 79. Once
enpl oynent was termnated it would be noted on the pass book and

t he i ndi vi dual woul d be sent back to life on the bantustan. See id.

1 79; K Conpl. 11 156-57.

Class Action Conplaint § 69, while defendants point to the lifting of economc
sanctions by the United States in 1991, Exec. Order No. 12,769, 56 Fed. Reg.
31,855 (July 10, 1991), as apartheid s final breath, see Menorandum of Law in
Support of Defendants’ Joint Motion to Dism ss at 59-60.
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Life on the bantustan was far from desirable and it
represented a sharp contrast with the lifestyles of the white
mnority. Most inhabitants fell below the poverty line. See K
Conmpl . 19 186-87. Disease and mal nouri shnent were preval ent, while
econoni ¢ opportunities, suitable housing, and basic anenities were
non-exi stent. See id. T 188-90, 193-96. To the apartheid regine
the bantustan represented nothing nore than a “reserve arny of
unenpl oyed” whose sole purpose was to wait for its call to duty
“for the sake of the white econony.” D. Conpl. {1 81, 84. The
white minority benefitted greatly fromthis exploitation, earning
on average four tines as nmuch incone and suffering far |less from
di seases and | ack of resources. See K. Conpl. 1 189, 192, 196-97.

The Conplaints further allege that in addition to rel egating
Africans to substandard living conditions, the apartheid regine
mai nt ai ned a brutal and vicious policy of repression. Through the
South African Police and the South African Defense Force, the
apartheid reginme cracked down on African denonstrations and
resi stance novenents. In 1960, at a Sharpeville denonstration
police fired into a crowd killing sixty-nine people and woundi ng
al nost two hundred others. See id. § 203; D. Conpl. f 103. Anti-
apartheid | eaders were summarily killed or inprisoned. See Nt sebeza
Second Consol i dated and Anended Conplaint (“N. Conpl.”)® 1 165,

173; D. Conpl. 1Y 104, 107, 111. The regine even resorted to

8 A Third Consolidated and Amended Conmpl ai nt, dated May 16, 2003, was

delivered to Chambers pursuant to this Court’'s order, allowi ng amendment, dated
April 28, 2003. That Conpl ai nt was never properly filed by Ntsebeza plaintiffs
This Court therefore will citeto the virtually identical Second Consolidated and
Amended Conpl aint. This Conplaint, which was filed in the action docketed as 02
Civ. 4712 (JES), is substantially the same as the Conmplaints filed in the other
Nt sebeza and Brown actions and thus all references will be to this Conplaint.
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“massive violence against and killings of...schoolchildren and
students,” S.C. Res. 418, U N SCOR, 32d Sess., U N Doc. S/INF/ 33
(1977), including the killings of unarmed students in Soweto in
1976.° See K. Conpl. T 206; D. Conpl. T 110. Arbitrary arrests,
sexual and physical abuse, and torture were commonpl ace. See K
Conpl . 9 14-108, 207, 212, 216-19; D. Conpl. 17 5-26; N. Conpl. 11
34-41.

Def endants did business in South Africa during this period.
At the | east, defendants benefitted froma systemthat provided a
glut of cheap | abor. See, e.qg., K Conpl. T 273-76; N. Conpl. 911
105, 108, 124; D. Conpl. Y 147-52. Frequently, however,
def endant s supplied resources, such as technol ogy, noney, and oil,
to the South African governnent or to entities controlled by the
governnent. See, e.q., K Conpl. 97 302, 319, 400-01, 431, 501,
588. Not surprisingly, many of those resources were used by the
apartheid regine to further its policies of oppression and
persecution of the African majority. For exanple, the South
African police shot denonstrators “fromcars driven by Dai nl er-Benz
engines,” K Conpl. § 531, the regine tracked the whereabouts of
African individuals on I BMconputers, see K. Conpl. 1Y 587-602; D.
Conpl . 19 189-215, the mlitary kept its machines in working order
with oil supplied by Shell, see K Conpl. 1Y 319-22, and the

gover nnent recei ved needed capital and favorabl e terns of repaynent

° Achilli ng excerpt of comments made during a Cabinet meeting at the time
of the Soweto incident indicates that the M nister of Police proposed “that this
novement nmust be broken and thinks that police should perhaps act a bit nore
drastically and heavy-handedly which will entail more deaths. Approved.” K.

Compl . f 206.



of | oans from def endant banks, see K Conpl. 1Y 393-425; Brief of

Swi ss Canpai gn for Debt Cancellation as Am ci Curiae in Support of

Plaintiffs’ Opposition to Defendants’ Mtion to Dism ss at 2-10.
Def endant s had contacts with t he aparthei d governnent in ot her
ways as wel | . Defendants whose sites of operations were deened key
poi nts under the National Key Points Act of 1980 were required to
provide high levels of security so as to protect against civil
unrest and African uprisings. See K. Conpl. Y 278-81, 549-54. The
owners of the sites were required to provide storage facilities for
arms and to cooperate with the South African Defense Force to
provide | ocal defense of the area. See D. Conpl. § 361; Brief of

KOSA as Amici Curiae in Support of Plaintiffs’ Opposition to

Def endants’ Mbtion to Dismss at 4 (describing an oil refinery key
point as having “several |ines of defence” including “an
electrified iron curtain,” “heavily arned watchtowers,” and
“mlitary patrols arnmed to the teeth”).

Wil e defendants were benefitting from apartheid policies
whi ch provided themw th cheap | abor, cheap power, and high | evels
of government services to white areas, see 6 Report of the
Reparation and Rehabilitation Committee at 140-41; N. Conpl. T 19-
22, the United Nations was actively engaged i n passing resol utions
whi ch urged the South African governnent to dismantle its policy of
apartheid, see K Conpl. 1Y 224-67; N. Conpl. 91 144-47, 152-53.
The General Assenbly deened apartheid “a crinme against humanity,”
G A Res. 3068, UN GAOR 28th Sess., Supp. No. 21, at 75, U N

Doc. A/9030 (1974), and the Security Council declared that “all



States shall cease forthwith any provision to South Africa of arns
and related nmatériel of all types,” S.C. Res. 418, U N SCOR 32d
Sess., UN Doc. S/INF/33 (1977). Follow ng these international
rebukes of apartheid, many defendants publicly w thdrew from South
Africa while maintaining profitable entities within the nation that
continued to provide goods and services that assisted the regine.
See K. Conpl. 19 284-87, 315-16, 558-61, 600-02.

Nt sebeza plaintiffs filed these actions in seven district
courts between June 19, 2002 and Decenber 6, 2002 on behal f of the
class of individuals who lived in South Africa at any tine between
1948 and the present and who suffered damages as a result of the
crimes of apartheid. See N. Conpl. 1 26, 196 (estimating that the
cl ass enconpasses mllions of individuals). Ntsebeza plaintiffs
seek equitable relief that includes production of defendants’
docunents, creation of an international historical conm ssion, and
creation of affirmative action and educational prograns. See id. T
30. a. They al so seek injunctive relief which would prevent the
defendants from destroying docunents that relate to their
investnment in apartheid South Africa. See id. T 30.a. Finally,
they seek nonetary relief that i ncludes restitution and
di sgorgenent of all nonies that can be Iinked to aiding, conspiring
with, or benefitting fromapartheid South Africa. See id. f 30.b.

Digwamaje plaintiffs filed this action in this Dstrict on
August 2, 2002. The action was brought on behalf of all persons
who lived in South Africa between 1948 and the present and who

suffered danages as a result of apartheid. See D. Conpl. | 427

10



Digwamaje plaintiffs seek equitable, injunctive, and nonetary
relief, see id. T 431, and pray for conpensatory and punitive
damages in excess of $400, 000, 000, 000, see id. at 142.

Khul umani plaintiffs filed this actionin the Eastern District
of New York on Novenber 12, 2002. The action was brought on behal f
of the Khulumani Support G oup and its 32,700 nenbers, as well as
i ndi vidual plaintiffs who suffered fromthe crines of the apartheid
regine. See K. Conpl. T 12-108, 685. Khulumani plaintiffs seek
relief in the formof disclosure of defendants’ docunents rel ated
to their activities in South Africa, and conpensatory and punitive
damages. See id. at 169.

DISCUSSION

On a motion to dismss, the Court nust accept all facts

alleged in the Conplaint as true and nust draw all reasonable

i nferences in favor of the plaintiff. See Jaghory v. New York State

Dep’'t of Educ., 131 F.3d 326, 329 (2d Gr. 1997). Dismssal is

only appropriate at this stage of the proceedings if it appears
beyond doubt that the plaintiff can prove no set of facts which

would entitle it to relief. See Sec. Investor Prot. Corp. v. BDO

Seidman, LLP, 222 F.3d 63, 68 (2d Cr. 2000). Although courts on

nmotions to dismss are generally limted to examning the
sufficiency of the pleadings, where, as here, a challenge is
directed at the Court’s subject nmatter jurisdiction, the Court may
turn to materials outside the Conplaint to resolve jurisdictiona

i ssues. See Flores v. S. Peru Copper Corp., 343 F.3d 140, 161 n. 30

(2d Gr. 2003); Filetech S.A. v. France TelecomS. A, 157 F. 3d 922,
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932 (2d Gir. 1998).

A Plaintiffs’ dains Under the ATCA

The ATCA provides, in full, that “[t]he district courts shal
have original jurisdiction of any civil action by an alien for a
tort only, committed in violation of the |aw of nations or a treaty
of the United States.” 28 U . S.C. 8 1350. Although the provision
dates back to the eighteenth century, its lack of use |led sone
courts to speculate that “no one seens to know whence it cane.”

IIT v. Vencap, 519 F.2d 1001, 1015 (2d Cr. 1975). This Grcuit

began the nodern line of ATCA cases when, in Filartiga v. Pena-

Irala, 630 F.2d 876 (2d G r. 1980), it decided that in determ ning
jurisdiction under the ATCA the “l aw of nations” nmust be understood
as an evolving standard that will enconpass nore than it did at the
time of the statute’s enactnent. See id. at 881. Thus, the Court
concl uded that acts of torture conmtted by state officials violate
the law of nations and thus support jurisdiction under the ATCA
See id. at 884. Since then courts inthis Crcuit have rul ed that
genoci de comritted by private actors is actionabl e under the ATCA,

Kadic v. Karadzic, 70 F.3d 232, 241-42 (2d Cir. 1995), and that

jurisdiction is proper over private actors who aid in the

comm ssi on of human rights violations, Presbyterian Church of Sudan

v. Talisman Energy, Inc., 244 F. Supp. 2d 289, 321-24 (S.D.N.Y.
2003) .
The Supreme Court recently ruled on the scope of the ATCA in

Sosa v. Alvarez-Mchain, 124 S. C. 2739 (2004). In Sosa, the

Suprene Court held that the ATCA was designed to afford the federal
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courts jurisdiction over well-accepted and cl earl y-defi ned of f enses
under international law such as piracy and offenses involving
anbassadors. See id. at 2754-56. The statute was essential at the
time of its enactnent in 1789 because there was at that time no
statute authorizing federal court jurisdiction over such matters.
See id. at 2756-59. Thereafter, Congress specifically enacted
federal question jurisdiction and has fromtine to tinme enacted
other legislation creating federal jurisdiction over specific

classes of offenses. See, e.g., 28 US C § 1351 (giving

jurisdiction to federal courts for all <civil actions against
consuls of foreign nations); id. 8 1363 (bestowi ng original
jurisdiction on the federal district courts over civil actions
“brought for the protection of jurors’ enploynent” under § 1875).

It is against the background of this holding and in that
hi storical context that the issues raised by the present notions
must be addressed.

While it would have been unquestionably preferable for the
| oner federal courts if the Supreme Court had created a bright-1ine
rule that limted the ATCAto those viol ations of international |aw
clearly recognized at the tinme of its enactnment, the Supreme Court
left the door at least slightly ajar for the federal courts to
apply that statute to a narrow and limted class of international
| aw vi ol ati ons beyond those wel | -recogni zed at that tine. See Sosa,
124 S. Ct. at 2761, 2764.

That approach, as Justice Scalia noted in his concurring

opi nion, of course again relegated to the | ower federal courts the

13



task of grappling with and determ ning what offenses against
international law fit within that narrow cl ass of offenses.?® The
consequences of |eaving that door open, as Justice Scalia stated,
were not only to make the task of the lower federal courts
I measurably nore difficult, but also to invite the kind of
judicial creativity that has caused the disparity of results and

di fferences of opinion that preceded the decision in Sosa. See id.

at 2775 (Scalia, J., concurring) (pointing to this CGrcuit’s
hol ding in Kadic, which found a private right of action under the
Convention on the Prevention and Punishnment of the Crine of
Genoci de even t hough Congress explicitly indicated that the treaty
was not to be understood as granting one).

However, even though the Sosa decision did not deliver the
definitive guidance in this area that sone had cone to expect,
neverthel ess it does di spose of the i ssues rai sed by these notions.

In Sosa, the Suprenme Court set forth the follow ng
considerations for courts to consider in determning whether
conduct should be found to be enconpassed by the ATCA. First, the
Court set as a prerequisite that any new cl ai munder the ATCA nust
“rest on a norm of international character accepted by the
civilized world and defined with a specificity conparable to the
features of the 18th-century paradi gns we have recogni zed.” 1d. at
2761-62. Second, <courts nust be mndful of the changed

under st andi ng of common |aw since the enactnent of the ATCA in

0 justice Scalia di sagreed with the reasoning of the majority. He

remarked that the majority approach of creating federal common |aw out of
international norms and then creating brand new causes of action out of the
purely jurisdictional ATCA was “nonsense upon stilts.” Sosa, 124 S. Ct. at 2772
(Scalia, J., concurring).
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1789, and, consistent with the Court’s teaching in Erie R Co. V.

Tonpkins, 304 U S. 64 (1938), should be averse to i nnovate w t hout
| egi slative guidance, especially when naking the decision to
“exercis[e] ajurisdiction that remained |argely in shadow for nmuch
of the prior two centuries.” Sosa, 124 S. C. at 2762. Third
courts should be wary of creating private rights of action from
i nternational nornms because of the collateral consequences such a
deci sion woul d have. 1d. at 2762-63. Fourth, courts nust consider
the foreign relations consequences of finding that conduct is
enconpassed by the ATCA, since entertaining such suits can inmpinge
on the discretion of the |l egislative and executive branches of this
country as well as those of other nations. ld. at 2763, 2766 n.21.
Finally, courts nust be m ndful of the absence of a *congressional
mandat e to seek out and define new and debat abl e viol ati ons of the
| aw of nations.” 1d. at 2763.

Tested by these precepts, it is clear that plaintiffs’ causes
of action under the ATCA nust be di sm ssed.

Plaintiffs have alleged a veritable cornucopia of
international |aw violations, including forced |abor, genocide,
torture, sexual assaul t, unl awf ul detenti on, extrajudicia
killings, war crinmes, and racial discrimnation. K Conpl. { 682;
D. Compl. T 2; N Conpl. 9§ 213. Plaintiffs link defendants to
these alleged international law violations in three ways.
Plaintiffs contend that defendants engaged in state action by

acting under color of law in perpetrating these international |aw
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violations,! D. Conpl. 91 1, 256, 283, that defendants aided and
abetted the apartheid regine in the comm ssion of these violations,
N. Conpl. 11 218-27; D. Conpl. 19 517-22; K. Conpl. § 682, and
t hat defendants’ business activities alone are sufficient to nmake
out an international law violation, N Conpl. Y 230.

Al though it is clear that the actions of the apartheid regine
were repugnant, and that the decisions of the defendants to do
business with that regine may have been norally suspect or
“enbarrassing,” K Conpl. ¥ 449, it is this Court’s job to apply

the law and not sone normative or noral ideal. Cf. Planned

Parent hood v. Casey, 505 U S. 833, 850 (1992) (joint opinion)

(“Sonme of us as individuals find abortion offensive to our nopst
basi c principles of norality, but that cannot control our decision.
Qur obligation is to define the liberty of all, not to nandate our
own noral code.”). Guven the Court’s ruling in Sosa, as well as
the Second Circuit’s decisionin Flores, it is clear that none of
the theories pleaded by plaintiffs support jurisdiction under the
ATCA.
1. State Action

First, it is plain fromrelevant Second Crcuit authority that
plaintiffs have not pleaded facts that would allow this Court to
find that defendants engaged in state action by acting under col or

of law in perpetrating the conpl ai ned-of acts. In Bigio v. Coca-

Cola Co., 239 F.3d 440 (2d Gr. 2001), the Court explained that

state action under the ATCA, which is derived fromthe col or of | aw

1 khul umani plaintiffs do not make this contention. See Khul umani

Plaintiffs’ Response to Defendants’ Joint Motion to Dism ss at 2.
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requi renment of 42 U.S. C. 8§ 1983, required that a private individual
““act[] together with state officials or with significant state

aid.”” Bigio, 239 F.3d at 448 (quoting Kadic v. Karadzic, 70 F.3d

232, 245 (2d Cir. 1995)).

The Bigio Court found that Coca-Cola did not act under col or
of law when it purchased property that it knew the Egyptian
governnent had seized from Jewi sh | andowners. Bigio, 239 F.3d at
448-49. The Court concluded that “[a]n indirect econom c benefit
fromunlawful state action is not sufficient” to establish state
action. |d. at 449.

Here, plaintiffs do not allege actions by the defendants that
elevate themto the status of state actors in the conm ssion of
torture, genocide, killings, and ot her serious crines. At nost, by
engaging in business with the South African regine, defendants
benefitted from the unlawful state action of the apartheid
gover nnment .

Plaintiffs make nuch of Judge Wod’ s decisionin Wwa v. Royal

Dutch Petroleum Co., No. 96 Cv. 8386, 2002 W 319887 (S.D.N.Y.

Feb. 28, 2002). In Wwa, plaintiffs alleged that defendants
actively cooperated with Nigerian officials in the suppression of
a group that was in opposition to the defendants’ activities in the
region. ld. at *13. Def endants nade paynents to the mlitary,
contracted to purchase weapons for the mlitary, coordinated raids
on the group, and paid the mlitary to violently respond to
opposition. 1d.

These activities are not present here. At nost, plaintiffs

17



all ege that defendants followed the National Key Points Act and
made the necessary preparations to defend their premses from
uprisings. See D. Compl. T 361. This activity alone does not
constitute joint action with the apartheid regine to commt the
slew of international |law violations that are conpl ai ned of. See

Atkinson v. B.C.C_Assocs., 829 F. Supp. 637, 646-47 (S.D.N.Y

1993) (indicating that even if the relationship between a private
actor and the government would create state action with regard to
certain activities, it would not nean that everything done by the
private actor woul d be deened state action). All other allegations

relate to business activities akin to that at issue in Biqgio. See

D. Conpl. 99 195, 228, 237, 303-04. Def endants engaged in no
behavi or which, because of its connection with the apartheid
regime, “‘may be fairly treated as that of the State itself.’’

Abdul l ahi v. Pfizer, Inc., No. 01 Cv. 8118, 2002 W. 31082956, at

*5 (S.D.N Y. Sept. 17, 2002) (quoting Blumv. Yaretsky, 457 U S

991, 1004 (1982)). Because this Court does not find state action,
it need not consider whether the actions of the apartheid regine
violated the | aw of nations so as to support jurisdiction under the
ATCA.
2. Ai di ng and Abetting and Doi ng Business in South Africa
Because defendants did not engage in state action, plaintiffs
will need to showthat either aiding and abetting international |aw
violations or doing business in apartheid South Africa are
violations of the law of nations that are “accepted by the

civilized world and defined with a specificity conparable to the
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features of the 18th-century paradi gnms” such as piracy and crines
agai nst anbassadors. Sosa, 124 S. CG. at 2761-62.

The Second Circuit has described the standard as a violation
of “those rules that States universally abide by, or accede to, out
of a sense of legal obligation and mutual concern.” Flores, 343
F.3d at 154. The Flores Court stressed the requirenent that the
normbe a | egal obligation, and not acceded to nerely for noral or
political reasons. Id. at 154. Also, the normnmnust be sufficiently
definite and not so general as to be sinply “aspirational.” |d.

Plaintiffs here point tolittle that would lead this Court to
conclude that aiding and abetting international |law violations is
itself an international lawviolation that is universally accepted
as a legal obligation. Plaintiffs point to the International
Crimnal Tribunals for the forner Yugoslavia, | CTY STAT. art. 7(1),
and Rwanda, |CTR STAT. art 6(1), respectively, the Nurenberg
trials, the International Convention on the Suppression and
Puni shment of the Crinme of Apartheid (“Apartheid Convention”),
Novenmber 30, 1973, art. |, 1015 U . N. T.S. 243, 245, and this Court’s

ruling in Presbyterian Church of Sudan v. Talisnman Energy, Inc.,

244 F. Supp. 2d 289 (S.D.N.Y. 2003). None of these sources
establishes a clearly-defined normfor ATCA purposes.

The International Crimnal Tribunals and rulings pursuant
thereto, besides dealing with crimnal and not civil natters, are

not bindi ng sources of international |aw. See Flores, 343 F.3d at

169-70. The sane applies for the Nurenberg trials. The Apartheid

Convention, which simlarly dealt with the crimnal repercussions
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for aiding apartheid, was not ratified by a nunber of major world
powers, including the United States, Geat Britain, GCermany,
France, Canada, and Japan. See Participants to International
Convention on the Suppression and Punishment of the Crine of
Apartheid reprinted in Appendi x of Declarations and Cited Public
Materials to the Menorandum of Law i n Support of Defendants’ Joint
Motion to Dismss at A357. Wthout the backing of so many major
wor |l d powers, the Apartheid Convention is not bindinginternational

| aw. See Flores, 343 F.3d at 163 n. 33.

Finally, this Court declines the invitationto followthe | ead

of Presbyterian Church in finding that aider and abettor liability

I's recogni zed under the ATCA. This is especially true since the
applicability of that concept in a civil context is dubious at
best .

In Central Bank of Denver v. First Interstate Bank of Denver,

511 U. S. 164 (1994), the Suprene Court, in dealing with the issue
of aiding and abetting in the civil context, stated that the

concept was “at best wuncertain in application.” |d. at 181.
Therefore, the Court held that where Congress has not explicitly
provi ded for aider and abettor liability in civil causes of action,
it should not be inferred. Id. at 181-82, 189-90. The Court
reasoned that in the context of Rule 10b-5 actions, allow ng aider
and abettor liability would only serve to conpound the problens

that already existed with the cause of action, including vexatious

litigation and strike suits. I1d. at 189. The rule in Central Bank

has been applied to other civil causes of action. See, e.d.,
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Di nsnore v. Squadron, Ellenoff, Plesent, Sheinfeld & Sorkin, 135

F.3d 837, 841 (2d Cir. 1998) (applying Central Bank to conspiracy

clains under Rule 10b-5); Hayden v. Paul, Wiss, Rifkind, Warton

& Garrison, 955 F. Supp. 248, 255 (S.D.N.Y. 1997) (extending

Central Bank to actions under the Racketeer |Influenced and Corrupt

Organi zations Act).

Central Bank applies with special force here. Although the
ATCA points to international law for the causes of action over
which it grants jurisdiction,?® the ATCA presently does not provide
for aider and abettor liability, and this Court will not wite it
into the statute. In refusing to do so, this Court finds this
approach to be heedful of the adnmonition in Sosa that Congress
shoul d be deferred to with respect to i nnovative i nterpretations of
t hat statute.

Thi s concl usi on i s strengthened by the policies behind Central
Bank and is in accord with the framework announced by Sosa. To
all ow for expanded liability, w thout congressional mandate, in an
area that is so ripe for non-meritorious and blunderbuss suits
woul d be an abdication of this Court’s duty to engage in “vigilant
door keeping.” Sosa, 124 S. C. at 2764; cf. Statenent of President
George Bush Upon Signing HR 2092, 1992 U S.C.C A N 91 (Mar. 12,

1992) (expressing concern that cause of action created by Torture

VictimProtecti on Act woul d over burden the courts with “ill-founded

20t is this argument which |l ed the Court in Presbyterian Church to reject
the application of Central Bank to the issue at hand. See Presbyterian Church,
244 F. Supp. 2d at 321. While this Court disagrees with that conclusion, it also
notes that Presbyterian Church was decided before the Court’s ruling in Sosa,
whi ch made cl ear that deference to Congress and a restrai ned understandi ng of new
i nternational norms was required of the |ower federal courts in this area.
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or politically notivated suits, which have nothing to do with the
United States and which offer |little prospect of successful
recovery”).

This Court is also mndful of the collateral consequences and
possible foreign relations repercussions that would result from
allowi ng courts in this country to hear civil suits for the aiding
and abetting of violations of international nornms across the
globe.® To do so would not be consistent with the “restrained
conception” of new international |law violations that the Suprene
Court has mandated for the | ower federal courts.

The final possible basis wupon which to ground ATCA
jurisdiction here is the theory that defendants viol ated the | aw of
nations by doing business in apartheid South Africa. Al t hough
plaintiffs repeatedly indicated that “[t]his lawsuit is not about
whet her a conpany can do business with a repressive regine,”
Khul umani Plaintiffs’ Response to Defendants’ Joint WMtion to

Dismss at 1; see also Mnorandum of Law in Qpposition to

Def endants’ Joint Mtion to Dismiss at 17; Transcript of Oal
Argunent, dated Novenber 6, 2003, at 96, plaintiffs’ conplaints are
al nrost solely conposed of allegations of defendants’ business

activities within South Africa and the consequences that flowed

13 see Sosa, 124 S. Ct. at 2768 (remarking that the inplications of

allowing arbitrary arrest to support ATCA jurisdiction were breathtaking, and
that if plaintiff could not establish that defendant was a state actor then “he
woul d need a rule broader still” in order to get jurisdiction).

% Given the Court’s ruling, there is no need to reach the question of
whet her plaintiffs’ allegations are sufficient to state a claim for aider and
abettor liability. Considering, however, this case’s simlarity to the venerable
ruling in United States v. Falcone, 109 F.2d 579 (2d Cir. 1940), it seens
unli kely that defendants would be |liable as aiders and abettors here.
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t her ef rom

Plaintiffs have pointed to a nultitude of sources that they
cl ai mestabli shes that doi ng busi ness with the apartheid regi ne was
a violation of the law of nations.? Plaintiffs rely on severa
treaties - the U N Charter, June 26, 1945, 16 U S. T. 1134, the
Convention on the Prevention and Punishnment of the Crine of
Genoci de (“Cenoci de Convention”), Dec. 9, 1948, S. Exec. Doc. O
81-1, 78 U N T.S. 277, the Convention Against Torture and O her
Cruel, Inhuman or Degradi ng Treatnent or Puni shnent (“Convention
Agai nst Torture”), Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465
UNT.S 85, the International Covenant on Cvil and Political
Rights (“ICCPR'), Dec. 16, 1966, 999 U.N.T.S. 171, 6 |.L.M 368,
and t he Apartheid Convention, Novenber 30, 1973, 1015 U N. T.S. 243
- as well as a nunber of General Assenbly and Security Counci
decl arations and resol utions and the Restatenent (Third) of Foreign
Rel ati ons Law. See D. Conpl. T 465; K Conpl. 91 638-39, 648.

Al t hough treaties that set forth definite rules and enjoy
overwhel m ng acceptance and adherence are valid sources of
i nternational norns for ATCA purposes, see Flores, 343 F. 3d at 157-
59, the treaties relied on by plaintiffs suffer from a nunber of
defects that preclude findings that any of them provide applicable
customary international |aw

Al t hough the Genocide Convention and the Convention Agai nst

15 As stated above, although plaintiffs whol eheartedly contend that they

are not seeking to rest jurisdiction on the basis of “doing business” in South
Africa, the vast majority of plaintiffs’ allegations consist of defendants’
busi ness activities coupled with the |egal conclusion that this constituted
ai ding and abetting. Since this Court has found that aiding and abetting
liability will not serve as a basis for ATCA jurisdiction, it will consider
plaintiffs’ clainm under the rubric of doing business in South Africa.
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Torture, which prohibit “acts commtted with intent to destroy, in
whol e or in part, a national, ethnical, racial or religious group,”
Genoci de Convention, art. 2, 78 UNT.S at 280, and “any act by
whi ch severe pain or suffering, whether physical or nental, is
intentionally inflicted on a person...for any reason based on
di scrimnation of any kind,” Convention Against Torture, art. 1,
1465 U.N.T.S. at 113-14, respectively, may apply to the acts
undertaken by the apartheid regine itself, they nonethel ess do not
descri be the actions undertaken by defendants here. Wil e both
puni sh conplicity in engaging in such acts, both conventions are
crimnal in nature, and neither is self-executing. See Genocide
Convention, art. 5, 78 U N.T.S. at 280; Convention Agai nst Torture,
S. Treaty Doc. No. 100-20 (declaring that United States deens
articles one through sixteen not to be self-executing). Therefore,
there is no private liability under the treaties in United States
courts. See Flores, 343 F.3d at 163. It follows that no liability
based upon any alleged violation of these nornms can form an
adequate predicate for jurisdiction under the ATCA

The | CCPR, which the United States al so deened not to be self-
executing, see Sosa, 124 S. Q. at 2767, deals primarily wth
ensuring that state actors do not violate the rights of their
citizens. For exanple, the ICCPR proclains that “[e]ach State
Party to the present Covenant undertakes to respect and to ensure
to all individuals within its territory and subject to its
jurisdictionthe rights recognized in the present Covenant,” | CCPR,

art. 2, 999 UNT.S at 173, which include the right not to be

24



ensl aved, art. 8, id. at 175, the right to be free fromarbitrary
detention, art. 9, id., and the right to be equal before the |aw,
art. 26, id. at 179. Again, although these provisions may apply to
the apartheid regine, they do not apply to the actions of
def endant s. *®

The other authorities relied on by plaintiffs sinply do not
create binding international law. As stated earlier, the Apartheid
Convention, not having been adopted by nost world powers, did not
create binding international | aw actionable under the ATCA. The UN
Charter, Ceneral Assenbly resol utions, and the Decl arati on of Human
Rights (“Declaration”), GA Res. 217A (I1l1l), UN Doc. A/ 810
(1948), are also insufficient for that purpose.

The UN Charter and t he Decl arati on speak i n broad aspirational
| anguage that does not neet the specificity required under the
ATCA. "  For exanple, the Declaration advances a nunber of the
ideals later set forth in the treaties that plaintiffs rely upon
see arts. 4, 5, 7, 9 (prohibiting slavery, torture, discrimnation,

and arbitrary arrest), as well as the goal of “equal pay for equal

16 Reliance on the Restatement (Third) of Foreign Relations Law section 702
is msplaced for the same reason. The apartheid regime, and not defendants,
engaged in the behavior that is the subject of that section. In addition, the
Restatenment will only be relied upon “not for the speculations of [its] authors
concerni ng what the | aw ought to be, but for trustworthy evidence of what the | aw
really is.” The Paquete Habana, 175 U.S. 677, 700 (1900).

Y There are a nunber of practical reasons for the prohibition on finding

t hat broad aspirational |anguage states customary international |aw. Besides the
obvious difficulty of enforcing a principle that is so purposefully general in
order that the greatest nunmber of countries can agree while still disagreeing on
the particulars of howto i nplenment the goal, see Flores, 343 F.3d at 161, there
is also the great problem that international agreements often set patently
unattai nabl e goals that cannot reasonably be considered |egal obligations of
those countries that hope to one day fulfill those aspirations. See, e.g.,
Kel | ogg-Briand Pact of 1928, 46 Stat. 2343 (1928) (renouncing war as an
instrument of national policy and proclai m ng that di sputes will only be resol ved
by peaceful means).
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work,” see art. 23. The Declaration, however, creates no |egal
obligations, see Sosa, 124 S. C. at 2767, and the | anguage cited
above, which could arguably be applied to defendants here, see N
Compl . 19 228-56, is sinply not specific enough to create binding
| egal rules, see Flores, 343 F.3d at 160-61 (finding that rights to
health and life are too indefinite and express “virtuous goals”
only).

General Assenbly resolutions are simlarly not valid sources
of international law. See Flores, 343 F.3d at 165. Although the UN
repeatedly condemmed apartheid, see, e.qg., GA Res. 3068, U N.
GAOR, 28th Sess., Supp. No. 21, at 75, U N Doc. A/ 9030 (1974), it
sinply does not have the power to legally bind nenber states. The
only binding sanction passed by the UN was an enbargo that
prohibited all states fromexporting arns to the apartheid regine.
S.C. Res. 418, U N SCOR 32d Sess., UN Doc. S/INF/ 33 (1977).
Mor eover, like the treaties di scussed above, this Security Council
resolution sinply does not apply to defendants.

The only materials that plaintiffs cite that even apply to
defendants are a series of General Assenbly resolutions that
“[cl]ondem[]...transnati onal corporations and fi nanci al
institutions that have increased political, economc and mlitary
col l aboration with the racist mnority regine of South Africa.”
G A Res. 38/39, UN GAOR, 38th Session (1983); see also G A Res.
38/50, U N GAOR, 38th Session (1983); K. Conpl. {1 258-67.
Despite the strong rhetoric, these resolutions sinply recomend

that nations pass legislation that will cut off the apartheid
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regime fromthe rest of the world. They do not inpose binding
| egal obligations.

Even if this Court were swayed by the non-binding Genera
Assenbly resolutions calling for an end to defendants’ business
activities in South Africa, it is clear fromhistory and fromthe
factors announced by the Court in Sosa, and di scussed above, that
the opinions expressed by these resolutions never nmatured into
custonmary international |aw actionable under the ATCA

Mor eover, as Sosa points out, this Court nust be aware of the
collateral consequences that would result from finding a new
international |law violation that would support ATCA jurisdiction.
In this case, those consequences are not only far-reaching but
woul d raise the prospect of serious inpedinents to the flow of
international comerce. Indeed, the South African governnent has
indicated that it does not support this litigation and that it
believes that allowing this action to proceed would preenpt the
ability of the government to handle donmestic matters and woul d
di scourage needed investnent in the South African econony. See
Decl aration of Mnister Penuell Mapa Maduna, dated July 11, 2003
at 11 10, 12. Simlarly, the United States governnent has
expressed its belief that the adjudication of this suit woul d cause
tensi on between the United States and South Africa and woul d serve
to hanper the policy of encouraging positive change in devel opi ng
countries via econom c i nvestnent. See Statenent of Interest of the
United States, dated Cctober 30, 2003. As the Sosa Court made

clear, these opinions as to the foreign rel ati ons consequences of
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this action certainly deserve great weight. See Sosa, 124 S. . at
2766 n. 21 (nentioning this case specifically and stating that “[i]n
such cases, there is a strong argunent that federal courts should
gi ve serious weight to the Executive Branch’s view of the case’s
i npact on foreign policy”).

In awrldwhere many countries may fall considerably short of
i deal economic, political, and social conditions, this Court mnust
be extrenely cautious in permtting suits here based upon a
corporation’s doing business in countries with less than stellar
human rights records, especially since the consequences of such an
approach could have significant, if not disastrous, effects on
I nternational comrerce. Mbdreover, to infer such causes of action
under the ATCA woul d expand precipitously the jurisdiction of the
federal courts and woul d not be consistent with the “extraordi nary
care and restraint” that this Court nust exercise in recognizing
new vi ol ati ons of customary international |aw. See Flores, 343 F. 3d

at 154; cf. Thonpson v. Gklahoma, 487 U. S. 815, 854-55 (1988)

(O Connor, J., concurring) (discussing the danger of hastily
deciding that certain practices have becone custonary).

Finally, far fromthere being a congressional nandate to find
a cause of action here, history indicates that Congress, consistent
with nost other world powers, supported and encouraged business
i nvestment in apartheid South Africa. The Conprehensive Anti -
Apartheid Act of 1986, 100 Stat. 1086, placed a m ni mal anmount of
restrictions on business activities with South Africa. This policy

of constructive engagenent was simlar to the policies of many of
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the world powers at the tine. See Declaration of Lord Renw ck
dated July 9, 2003 at 1Y 9-13 (explaining that the United Kingdom
bel i eved that investnent in South Africa was the best way to work
towards change); Declaration of Rudolf Dol zer, dated July 9, 2003
at 71 3, 25, 30 (sane with regards to Gernany); Declaration of
Mat hi as-Charles Krafft, dated July 4, 2003 at 9§71 5, 9
(Switzerland). As the government nmakes clear in this case, the
United States still relies on the tool of econom c investnent as a
nmeans to achieve greater respect for human rights and a reduction
in poverty in developing countries. See Statenent of Interest of
the United States, dated Cctober 30, 2003. Therefore, under the
framework set forth by the Court in Sosa, this Court finds that
doing business in apartheid South Africa is not a violation of
international |aw that woul d support jurisdiction in federal court
under the ATCA

Therefore, this Court finds that there is no subject matter
jurisdiction under the ATCA, and thus all clains thereunder,
including those for human rights violations, crines against
humanity, unfair |abor practices, and all other prem sed under
international |aw, nust be dism ssed. Because this Court finds no
cause of action under international law, plaintiffs have failed to
state clains upon which to ground jurisdiction under 28 U. S.C. 88

1331 and 1332.18

8 This Court does not, and needs not, decide whether cases dealing with

violations of the law of nations may be brought wunder federal question
jurisdiction. However, the Court in Sosa seemed to indicate that the articulating
of new international |aw violations is unique to the ATCA. See Sosa, 124 S. Ct.
at 2765 n. 19.

There is no diversity jurisdiction as to Digwamaje plaintiffs because
citizens of New York appear as both plaintiffs and defendants. See Strawbridge
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B. Digwamaje Plaintiffs' dains Under the TVPA and Rl CO

__ The Torture VictimProtection Act of 1991 (“TVPA"), 28 U.S. C
8§ 1350 note, establishes a civil action agai nst an “indi vi dual who,
under actual or apparent authority, or color of |aw, of any foreign
nation” subjects another to “torture” or “extrajudicial killing.”
28 U.S.C. § 1350 note. In order to hear an action under this
provi sion, the Court nust be satisfied that plaintiff has exhausted
all renmedies in the place where the conduct occurred. Id.

Here, defendants did not engage in torture or extrajudicia
killings. Because this is abundantly clear, D gwamaje plaintiffs
rely on the concept of aider and abettor liability to make the
necessary connecti on bet ween def endants and t he prohi bited conduct.
Plaintiffs again | ook to Judge Wod’' s decision in Wwa for support.

See Wwa v. Roval Dutch Petroleum Co., No. 96 Civ. 8386, 2002 W

319887, at *15-16 (S.D.N. Y. Feb. 28, 2002) (finding that aider and
abettor liability is justified under the TVPA because of its
| anguage and | egi sl ative history).

This Court believes that Wwa is distinguishable. In Wwa,
defendants were found to be acting under color of law in the
perpetration of torture and extrajudicial killings. Seeid. at *14-
15. Here, defendants were not acting under color of |aw. See supra

part A 1. Since a prerequisite to TVPA liability is that the

i ndi vi dual be acting under color of law, this Court finds that

V. Curtiss, 7 US. (3 Cranch) 267 (1806). Khulumani and Ntsebeza plaintiffs
utterly fail to plead facts that show that diversity jurisdiction exists. See
John Birch Soc. v. Nat'l Broadcasting Co., 377 F.2d 194, 197-98 (2d Cir. 1967);
Equi table Life Assurance Soc. v. Alexander Grant & Co., 627 F. Supp. 1023, 1025-
26 (S.D.N. Y. 1985). Therefore, all state law claims are |likewi se dism ssed, as
this Court does not have jurisdiction to hear them
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creating aider and abettor liability for private actors not acting
under color of law would be inconsistent with the statute and

precluded by Central Bank

Because this Court finds that D gwangaje plaintiffs have fail ed
to state a claim under the TVPA, that cause of action nust be
di smi ssed. *?

Digwamaj e plaintiffs’ final claimis that defendants viol ated
several provisions of the Racketeer |Influenced and Corrupt
Organi zations Act (“RICO), codified at 18 U S.C. §8 1962 (b), (c),
and (d). These provisions make it unlawful, anong other things,
“for any person enpl oyed by or associated with any enterprise...to
conduct or participate...in the conduct of such enterprise’s
affairs through a pattern of racketeering activity,” 8 1962(c), for
such person to acquire an interest in any such enterprise “through
a pattern of racketeering activity,” 8 1962(b), or for a person to
conspire to do either of those two activities, 8§ 1962(d).

Because RICOis silent astoits extraterritorial application,
this Court nust determine if Congress would have intended to
exercise jurisdiction over this predomnantly foreign matter. See

North South Fin. Corp. v. Al -Turki, 100 F.3d 1046, 1051 (2d Cr.

1996); see also Bersch v. Drexel Firestone, Inc., 519 F. 2d 974, 985

(2d Gr. 1975). In making this finding, the Court is guided by two

19 The Court need not consider defendants’ arguments that plaintiffs’ TVPA
claimis otherwi se barred by the statute of Ilimtations, by failure to exhaust
remedi es in South Africa, or by the non-applicability of the statute to corporate
defendants. Conpare Friedman v. Bayer Corp., No. 99-CV-3675, 1999 WL 33457825,
at *2 (E.D.N. Y. Dec. 15, 1999) (finding that TVPA did not apply to corporations),
and Beanal v. Freeport-MMRan, Inc., 969 F. Supp. 362, 382 (E.D. La. 1997), with
Sinaltrainal v. Coca-Cola Co., 256 F. Supp. 2d 1345, 1358-59 (S.D. Fla. 2003)
(al l owi ng suit agai nst corporation under TVPA), and W wa, 2002 WL 319887, at *14
n.16.
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tests that were borrowed from the international securities and
antitrust fields - the conduct test and the effects test.

The conduct test is satisfied where conduct material to the
activities occurred in the United States and directly caused the

| oss suffered by plaintiffs. See North South, 100 F.3d at 1051-52.

Mere preparation and i nci dental conduct are insufficient tojustify

jurisdiction. See Societe Nationale d Exploitation Industrielle des

Tabacs et Allunettes v. Salonon Bros. Int’l Ltd., 928 F. Supp. 398,

403-07 (S.D.N. Y. 1996); Philan Ins. Ltd. v. Frank B. Hall & Co.

748 F. Supp. 190, 194 (S.D.N. Y. 1990).

Here, there is no neaningful assertion that any conduct
occurred in the United States which directly caused the injuries
conplained of in South Africa. Plaintiffs allege a panoply of
racketeering activities that all took place in South Africa and
caused the alleged loss in South Africa. See D. Conpl.  512. The
gravanen of this conplaint deals with foreign actions, and
therefore this Court finds that the conduct test is not satisfied.

See Gro v. Banco Espanol de Credito, S.A., No. 98 Cv. 6195, 1999

W. 440462, at *3 (S.D.N. Y. June 28, 1999).

The effects test is satisfied where the foreign activities
have substantial direct effects in the United States, or where the
conduct is intended to and does have an effect here. See North
South, 100 F.3d at 1052. Renpte and indirect effects, see

Consolidated Goldfields Plc v. Mnorco, S. A, 871 F. 2d 252, 262 (2d

Cr. 1989), as well as generalized effects inthe United States are

insufficient to meet this standard, see Bersch, 519 F. 2d at 988- 89.
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Here, besides the conclusory all egation that “Defendants’ acts
al | eged herein have substantial effect within the United States,”
D. Conpl. f 514, there is an utter dearth of facts that would
establish any effects whatsoever, much | ess substantial and direct
ones. It is difficult to inmagine how the alleged nurders,
tortures, crines agai nst humanity, and ot her hei nous acts committed
in South Africa had direct and substantial effects here, and why
Congress woul d have intended to exercise jurisdiction over these
actions instead of “leav[ing] the problemto foreign countries.”

Bersch, 519 F.2d at 985; see El G d, Ltd. v. New Jersey Zinc Co.,

551 F. Supp. 626, 631 (S.D.N. Y. 1982); see also Continental Gain

(Australia) Pty. Ltd. v. Pacific O lseeds, Inc., 592 F.2d 409, 417

n.12 (8th Cr. 1979); Aldana v. Fresh Del Mnte Produce, Inc., 305

F. Supp. 2d 1285, 1306 (S.D. Fla. 2003).

Therefore, this Court rules that it does not have jurisdiction
to hear this RICO claim

Even if this Court does have jurisdiction over this claim
plaintiffs have failed to state an actionable RICO claim Because
this claimborders on the frivolous, this Court will refrain from
hi ghl i ghting every shortcom ng. To state a claim plaintiffs nust
pl ead that defendants fornmed a racketeering enterprise, which Rl CO
defines to “include[] any individual, partnership, corporation
association, or other legal entity, and any union or group of
i ndi vidual s associated in fact although not a legal entity.” 18
U S.C 8 1961(4). The Courts have explained that an enterprise is

““a group of persons associated together for a common purpose of
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engagi ng in a course of conduct,’ the existence of which is proven
‘by evi dence of an ongoi ng organi zation, formal or informal, and by
evidence that the various associates function as a continuing

unit.'” First Capital Asset Mynt., Inc. v. Satinwood, Inc., 385

F.3d 159, 173 (2d Gr. 2004) (quoting United States v. Turkette,

452 U.S. 576, 583 (1981)).

Here, drawing all reasonable inferences in favor of
plaintiffs, this Court is at a loss to see anything even
approaching a racketeering enterprise. Plaintiffs sinply state
t hat “Def endants corporations, and their agents and co-conspirators

formed a RICO ‘enterprise’” or “an association in fact.” D. Conpl.
19 503-04. It is unexplained what the “conmon purpose” of
def endants was, or what “particul ar fraudul ent course of conduct”
was engaged in, or exactly how defendants, which are engaged in a

multitude of different industries, “work[ed] together to achieve

such purposes.” First Capital Asset Mynt., 385 F.3d at 174 (quoting

First Nationw de Bank v. CGelt Funding, Corp., 820 F. Supp. 89, 98

(S.D.N. Y. 1993)). Conclusory allegations that a group of
corporati ons, whose sole common feature was the doing of business
inanation of mllions of people at sonme point in a period of over
forty years, is a R CO enterprise are sinply insufficient to

survive a notion to dismss. See First Nationwi de Bank v. Celt

Funding, Corp., 820 F. Supp. 89, 98 (S.D.N.Y. 1993) (hol ding that

the conclusion that “disparate parties were associated in fact by
virtue of their involvenent in the real estate industry in the

1980s” was sinply insufficient to state a RICO clain).
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Because plaintiffs have failed to state a claimunder RICQO

this cause of action nust be di sm ssed. ?°

CONCLUSION
For the foregoi ng reasons, the Court grants defendants’ notion
to dism ss each of plaintiffs’ clains. Since the Court finds that
there is no just reason for delay in the appeal of this issue, the
Court directs the Cerk of the Court to enter judgnment di sm ssing
t he Conpl ai nts as agai nst defendants party to this notion pursuant

to Fed. R CGv. P. 54(b).

It is SO ORDERED.

Dat ed: New Yor k, New York

November , 2004

John E. Sprizzo
United States District Judge

20 Because of the paucity of the pleadings on the existence of a RICO

enterprise, this Court finds no need to address the remaining elements of the
RI CO claim
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