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Before this Court is ajoint mation by the Plaintiffs of two related lawsuits asserting clams under the
Alien Tort Claims Act and Torture Victim Protection Act. The Plaintiffsare practitioners and supporters
of Faun Gong, a spiritud movement in the People' s Republic of China (hereinafter referred to as“China’
or “PRC”). The Pantiffsin these two cases have moved for entry of default judgment againgt two
Defendants— loca governmenta officids of Chinaaccused of violaing ther human rights. Plaintiffs joint
motion was heard on October 30, 2002. Extensve post-hearing briefs were submitted by the parties. For
the below reasons, this Court recommends that this motion be GRANTED IN PART and that default
judgment for declaratory relief entered asto certain damsand DENIED IN PART asto the remaining
clams which should be dismissed.

In summary, the Court finds that Plaintiffs claims under the Alien Tort Claims Act and Torture
Victim Protection Act are not barred by sovereign immunity under the Foreign Sovereign Immunity Act
because the aleged conduct cognizable in this suit were not vaidly authorized under Chinese law.
However, judticiability concerns embodied in the act of state doctrine counsdl against remedies other than
declaratory relief. Those concerns are driven primarily by the potentia impact these suits may have on
foreign rdations and the fact that the suits are brought againg Stting officids and chdlenge current
governmenta policies. The Court dso finds tha asto the Flantiffs specific substantive clams, the Court
should enter default judgment againgt Defendants for declaratory relief on certain claims. In particular, the
Court recommends entry of judgment declaring that certain Plaintiffs were subject to torture, crud, inhuman
and degrading treatment, and arbitrary detention in violation of the Alien Tort Claims Act and Torture
Victim Protection Act. The Court finds that it would not be appropriate to adjudicate the clams relating to
broad systemic conduct of the government. Other claims have not been established on the merits. The
Court recommends the remaining clams be dismissed.

I. GENERAL BACKGROUND

Fdun Gong is a spiritud practice that blends aspects of Taoism, Buddhism and the meditation
techniques of gigong (atraditiond martid art) with the teachings of Li Hongzhi, who was forced to leave
China under threat of arrest in 1998. Liu Compl. 1. Faun Gong has followersin Chinaand
internationdly. 1d.
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In July 1999, Chinese Presdent Jang Zemin and other high ranking officids issued statements
declaring Falun Gong to be anillegd organization and orders initiating a widespread governmenta
crackdown againgt Falun Gong and its practitioners. Liu Compl. 30. In October 1999, the People's
Congress, the Chinese nationd legidature, passed a series of laws outlawing “cults” defined to include
Faun Gong. Id. Asaresult, according to the Plaintiffs, over 100,000 practitioners have been subjected to
some form of *punishment,” including arrest and detention in prison facilities, Iabor camps, and mentd
hospitas, bruta beatings, starvation, and other forms of torture, including eectric shock and nerve-
damaging drugs. Liu Compl. 1 31; Xia Compl. 119. PFaintiffs dlege many have died while in the custody
of law enforcement or prison personndl. 1d.

The ingtant suits seek both an award of damages and equitable relief.

A. JaneDoel,etal.v.LiuQi

Between February 1999, before the governmenta crackdown began in mid-1999, and early 2003,
Defendant Liu Qi (hereinafter referred to as “Liu”) served as the mayor of Beijing. Liu Compl. § 32.
Baijing has been afoca point for the represson and persecution of the Falun Gong. 1d. Asthe mayor of
Beijing, Liu had authority to formulate al provincid policies and lead the executive branches of the city
government, including the Public Security Bureau of Beijing. 1d. 11 35. The police and other security forces
operate under the Public Security Bureau of Beijing. 1d.

In May 2000, Jane Doe |, acitizen of the PRC, went to Beijing’s Tiananmen Square to protest the
PRC's persecution, arrest, and torture of Falun Gong practitioners. Liu Compl. 1 13. Jane Doe | was
arrested during the protest and held without charge. 1d. For twenty days, she was not alowed to see

family members or alawyer and was beaten and interrogated regularly. 1d. On at least one occasion she

! The two actions before this Court are not unique. Other suits have been brought by Falun Gong
supporters in the United States in an attempt to hold individua officias of the PRC accountable for aleged
human rights violations directed againg the Falun Gong movement in China See Jacques Delide, Human
Rights, Civil Wrongs and Foreign Relations: A* Snical” Look at the Use of U.S. Litigation to Address
Human Rights Abuses Abroad, 52 DePaul L. Rev. 473, 474-76 (2002). Since July, 2001, Falun Gong
supporters have brought at leest five actions, including the two here. An action was brought in New Y ork
againg Zheo Zhife, the head of the Hubei Provincid Public Security Bureau. 1d. at 474. Another was brought
in Chicago againgt Zhou Y oukang, the Chinese Communist Party Secretary for Sichuan Province. Id. at 475.
A third suit was filed in Hawaii againg Ding Guangen, a Chinese Communist Party Politburo member and
national deputy chief of the Party Propaganda Department. 1d. at 476.
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was tortured with electric shocks by needles placed in her body. 1d. 14. When she logt the ahility to et,
she was force-fed via a tube placed in her nose, which caused her to cough up blood. 1d. 115. After her
release, Jane Doe | was subject to constant survelllance, arrests and interrogation.  She subsequently fled
Chinaand presently resdes in the United States. 1d. 9] 16.

In May 2000, Jane Doe 11, a citizen of the PRC, was arrested and beaten so severely that she
temporarily lost her hearing a a protest in Tiananmen Square? Liu Compl. 18. She was held without
charge for gpproximately twenty-seven days, during which she was interrogated, regularly beaten to the
point of unconsciousness, stripped of her clothing, and force-fed via atube placed in her nose. 1d. 1 18-
24. Suffering further persecution after her release, Jane Doe 11 fled China and received politica asylumin
the United States. 1d. 1 25.

On November 20, 2001, the following individuas who have joined as plaintiffs herein were
arrested in Tiananmen Square during a demondiration in support of the Falun Gong:

1 Helen Petit, a citizen of France, was physicaly and sexualy assaulted by officers during her
arrest and interrogation. Liu Compl. §26. Petit was never advised of any charges and was not alowed to
contact her embassy or consult with alawyer. 1d. After being detained for 24 hours or more, Petit was
deported back to France. 1d.

2. Martin Larsson, a citizen of Sweden and a university student in the United States, was
interrogated by officers and physicaly assaulted by four guards when he refused to Sgn a statement written
in Chinese and to alow them to take pictures of him. Liu Compl. 27. Larsson was never advised of any
charges againgt him and was not alowed to contact his embassy or consult with alawyer. 1d. Larsson was
deported to Sweden the following day. 1d.

3. Leesha Lemish, acitizen of both Isradl and the United States and a university student in the
United States, was interrogated and beaten during his 27 hour detention and not alowed to deep, after

2 Jane Doe || had also previoudy been arrested in July 1999, when she went to Beijing to apped to
the People sRepublic of Chinaon behdf of arrested Falun Gong practitioners. Shewasnot told of the charges
againg her and was refused contact with her family or an atorney. She was searched and her Falun Gong
books confiscated. She was taken to astadium with thousands of other practitionerswhere guards attempted
to force them to renounce their spiritud beliefs. Jane Doe |1 was returned to her home town in handcuffs and
detained for three days, without any charges being filed. Liu Compl. 1 17-24.
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which he was placed on aflight to Vancouver. Liu Compl. §28. Lemish was never advised of any
charges againgt him and was not alowed to contact his embassy or consult with alawyer. 1d.

4. Roland Odar, a citizen of Sweden, was beaten during his arrest and interrogation, and
deported the following day to Sweden. Liu Compl. 29. He was never advised of any charges against
him and was not dlowed to contact his embassy or consult with alawyer.

On February 7, 2002, Jane Doe |, Jane Doe |1, Helene Petit, Martin Larsson, Leeshai Lemish and
Roland Odar (hereinafter referred to as the “Liu Plaintiffs’) filed suit againg Defendant Liu for torts
committed in violation of internationa and domestic law including the Torture Victim Protection Act
(hereinafter referred to asthe “TVPA”), 28 U.S.C. § 1350 note 8 1 (2002). The Liu Rantiffs dlege this
Court has jurisdiction over this action based on the Alien Tort Claims Act (hereinafter referred to asthe
“ATCA"), 28 U.S.C. 88 1331, 1350 (2002). The Liu Plaintiffs aso alege that Defendant Liu planned,
ingtigated, ordered, authorized, or incited police and other security forces to commit the abuses suffered by
the Liu Plaintiffs, and had command or superior responsibility over, controlled, or aided and abetted such
forcesin their commission of these abuses. Liu Compl. | 2. Thus, Liu knew or reasonably should have
known that Beljing police and other security forces were engaged in a pattern and practice of severe human
rights abuses againgt Falun Gong practitioners, and breached his duty, under both internationa and Chinese
law, to investigate, prevent and punish human rights violations committed by members of the police and
other security forces under his authority. 1d. 1 33-34.

The Liu Complaint aleges the following clams under the TVPA and/or the ATCA: (1) torture of
Haintiffs Jane Doe | and Jane Doe |l particularly; (2) crued, inhuman or degrading treatment; (3) arbitrary
detention; (4) crimes againg humanity; and (5) interference with freedom of religion and belief. Liu Compl.
11139-72. Plaintiffs seek compensatory, punitive and exemplary damages, reasonable attorneys fees and
cogts of suit, and other and further relief as the court may deem just and proper. Id. §72.

Defendant Liu was persondly served with the summons and complaint, and supplementa
documents by a process server on February 7, 2002 at the San Francisco Internationa Airport (discussed
infra Part 111).

On March 8, 2002, the Liu Plaintiffs filed amoation for entry of default. On March 12, 2002, the
Clerk of this Court entered Liu's default. On March 14, 2002, Judge Claudia Wilken ordered the Liu




United States District Court

For the Northern District of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

Faintiffsto file amotion for default judgment within 30 days, and which upon filing of the motion, wasto be
referred to aMagistrate Judge for areport and recommendation. On April 11, 2002, the Liu Rantiffsfiled
this motion for judgment by default.

B. Plaintiff A, et al. v. Xia Deren

Defendant Xia Deren (hereinafter referred to as“Xia') presently serves as Deputy Provincid
Governor of the Liao Ning Province. According to the Xia Plaintiffs, this province is known to be one of
the most repressive and abusive jurisdictions in Chinawith regard to the arrest and treatment of Falun Gong
practitioners. Xia Compl. 120. Since Presdent Jang Zemin's banning order of July 1999, at least 27
Falun Gong practitioners have dlegedly died from torture inflicted in labor camps and detention centersin
Liao Ning Province. Id. Masanjia Labor Camp, located in the capitd of Liao Ning Province, Shenyang
City, is purported to be one of the most notorious prison labor campsin the country and is used to
incarcerate and torture Falun Gong practitioners. 1d.

From January 1998 through November 2000, Defendant Xia served as Deputy Mayor of DaLian
City, Liao Ning Province, and then as Deputy Mayor of Generd Affairs and Member of the Da Lian City
Council from November 2000 through May 2001. Xia Compl. 1 14. In May of 2001, he assumed
respongbility as Deputy Provincid Governor for Liao Ning Province. 1d. While serving as Deputy Mayor,
Deputy Mayor of Genera Affairs and Member of the Da Lian City Council, Xia exercised generd
upervisory authority over municipd affairs, including the operation of the law enforcement and correctiona
gysems. Id. §15. Xiaaso served on the generd governance body that oversees and directs policy-
meaking and the carrying out of government policies and functions for the affected jurisdiction. Thus,
Defendant Xia played a mgor policy-making and supervisory role in the policies and practices thet were
caried out in DaLian City during that period. Id. In his present role as Deputy Provincid Governor of
Liao Ning Province, Xiamanages and supervises the News and Publications Bureau and al operations
related to the control of the media, governmenta communications, and distribution of government
publications and notices. 1d. 116. Defendant Xiaaso plays akey part in the generd governance body
that exercises generd jurisdiction, supervison and authority over governmenta policies and practices for the

Province as whole, including law enforcement and prison management questions, and policies and practices
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associated with the governmentally mandated crack-down and persecution of the Falun Gong spiritud
movement and its practitioners. 1d. 1 17.

Rantiff A,®> a53 year old femae, was acitizen and resident of Da Lian City in Liao Ning Province
during the period that Xia served as Deputy Mayor of Da Lian City. She was arrested and detained for
long periods on two occasonsin 1999 and 2000. While in detention, she was subjected to torture, such as
being denied food and water, being required to remain standing and handcuffed againgt the backs of other
prisoners for prolonged periods of time, being denied deep, being denied use of toilet facilities, and being
forced to watch the torture of others, including another Falun Gong practitioner who was placed on arusty
torture device called Di Lao. Xia Compl. 1119, 25.

Faintiff B, aformer resdent of Liao Ning Province, brings this complaint on behdf of herself and
her parent, who gtill resdesin Liao Ning Province and is currently incarcerated in Masanjia Labor Camp.
Xia Compl. 110. Plaintiff B's Parent was arrested and detained twice, first in 2000 when the parent was
detained for an extended period, and again in 2001. Id. At thelabor camp, Plaintiff B's Parent has been
subjected to physical abuse, torture and highly degrading trestment and punishment, including arbitrary,
long-term detention and deprivation of liberty and security of the person. Id.

In 1999, Paintiff C, a 39 year old mae and former resident of Liao Ning Province, was arrested,
detained for a number of days, and brutaly beaten by the police with chains and an eectric baton when he
went to Beijing to support Falun Gong practitioners and protest their repression. Xia Compl. 11, In
April 2000, he was arrested a second timein Liao Ning Province and while in detention, beaten and
tortured repeatedly. On one occasion when he refused to answer questions, he was beaten to
unconsciousness, with blood coming from his mouth and nose, and hisfoot badly mangled. 1d. 1111, 27.
On other occasions, he was hung from water pipes for three days, handcuffed to other prisoners, and not
alowed to deep. Id.

On February 8, 2002, Plaintiffs A, B, and C (hereinafter referred to as the “Xia FRantiffs’) filed suit
agang Defendant Xiafor torts committed in violation of internationd and domestic law under the ATCA
and the TVPA. 28 U.S.C. 8§ 1350. The Xia Plaintiffs alege that Defendant Xia s actions led to the abuses

3 Paintiffsfiled under fictitious namesto protect themselves and family memberslivingin the PRC from
governmentd reprisas. Xia Compl. 118. The Court permitted the Plaintiffs to file confidentia affidavits.
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inflicted upon them. They dlege that Defendant Xia together with other officids, acted in their officid
cgpacity and under color of law, to persecute, punish and intimidate Falun Gong practitionersin violation of
internationa and domestic laws. Xia Compl. 128. The suitis styled as a class action but Plaintiffs have
never moved to certify the class.

Defendant Xiawas dso persondly served with the summons, complaint, and supplementa
documents by a process server on February 8, 2002 at the Fremont Hilton Hotel in Newark, Cdifornia
(discussed infra Part 111).

The Xia Complaint dleges, inter alia, the following daims under the TVPA and/or the ATCA: (1)
torture; (2) genocide; (3) violation of one sright to life; (4) arbitrary arrest and imprisonment; and (5)
violation of one sright to freedom of thought, conscience and rdligion. Xia Compl. §129-35. The Xia
Faintiffs seek compensatory, punitive and exemplary damages, a declaratory judgment confirming the
unlawful nature of the pattern and practice of gross violations of human rights that have taken place,
injunctive relief prohibiting further unlawful action, reasonable atorneys fees and codts for thislitigation,
and other and further relief asthe court may deem just and proper. 1d. 1136. Defendant Xiawas served
but did not enter an appearance.

On June 18, 2002, the Xia Plaintiffs filed amotion for entry of default. On June 26, 2002, the
Clerk of this Court entered Xia s default. Having been notified of areated case, the Liu case, on June 28,
2002, the case was reassigned from Judge Larson to Judge Wilken for al further proceedings.

On August 1, 2002, Judge Wilken ordered the Xia Pantiffsto file amotion for default judgment
within 30 days, and upon filing of the motion for default judgment, referred the case to this Court for a
report and recommendation. Since the Xia case was related to the Liu case, both cases were referred to
this Court for consolidated hearing.

On August 5, 2002, this Court ordered a joint briefing schedule and joint hearing date on the
Faintiffs motions for default judgment.
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C. Response by the U.S. State Department and the PRC

On September 27, 2002, at the invitation of this Court, the United States submitted a Statement of
Interest and a statement made by the Peopl€’ s Republic of Chinain response to Plaintiffs motions for
default judgment againgt Defendants Liu and Xia
In its Statement of Interest, the United States State Department (hereinafter referred to as* State
Department”) urged againgt adjudication of the ingant suits. In its|etter, the Department expresses the view
that:
In our judgment, adjudication of these multiple lawsuits [challenging the legality of
the Chinese government’ s actions againg the Falun Gong] movement, including
the cases before Magistrate Chen, is not the best way for the United States to
advance the cause for human rightsin China. . . .
... The Executive Branch has many tools at its disposal tgoPromote adherence to
humean rightsin China, and it will continue to apply these tools within the context
of our broader foreign policy interests.
We believe, however, that U.S. courts should be cautious when asked to St in
judgment on the acts of foreign officias taken within their own countries pursuant
to their government’ s palicy. . . . Such litigation can serve to detract from, or
interfere with, the Executive Branch's conduct of foreign policy.
... [PJracticd consderations, when coupled with the potentidly serious adverse

foreign policy consequences that such litigation can generate, would in our view
argue in favor of finding the suits non-justiciable.

Letter from William H. Taft, IV to Assigtant Attorney Gen. McCallum of September 25, 2002, & 7-8
(emphadisin origind).

Initsletter transmitted to the Court, the PRC contends, inter alia, that the Flun Gong
practitioners lawsuits againg Chinese public officids are “ unwarranted,” asthe officids' treatment of Falun
Gong practitioners a large is consstent with China s domestic and internationa legal obligations.
Trandation of Statement of the Government of the People's Republic of China on “Faun Gong”
Unwarranted Lawsuits, September 2002, 1 1-2 (hereinafter “ Trandation of China s Statements’). The
PRC contends that Falun Gong followers have perpetrated crimes that have brought “extremdy grave
damages to the Chinese society and people” 1d. 1. The PRC arguesthat Fun Gong in particular was
banned after the PRC concluded that it was a*® cult” and an “unregistered and illegd organization.” 1d. § 2.
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The PRC accuses Falun Gong's founder, Li Hongzhi, and certain practitioners of committing activities that
pose a“ serious threet to public security.” 1d. T 1.

Furthermore, the PRC contends that the plaintiffs clamsare not justiciable. 1d. 3. The PRC
posits that none of the exceptions under the Foreign Sovereign Immunity Act (*FSIA”) appliesto grant the
Court jurisdiction over theclams. 1d. In addition, the PRC contends both that outlawing the Falun Gong
and punishing individuals for illegd activities related to the Falun Gong are supported by the Chinese
Condtitution and laws and thus, condtitute acts of sate. 1d. Assuch, no foreign courts can question them.
Id. Moreover, adjudication of the “fase and unwarranted lawsuits[is] detrimenta to China-US relations.”
Id. The PRC specificdly accuses Falun Gong organizations based in the United States of “frame-ups’ in
which they sue Chinese officia's who vist the United Statesin an effort “to obstruct the norma exchanges
and cooperation and poison the friendly relations and cooperation between two countries.” 1d. 4. The
PRC concludes with areiteration of the detrimentd effects of adjudication on the common interests of the

two nations. 1d.

[I. CRITERIA FOR DEFAULT JUDGMENT

Federd Rule of Civil Procedure 55(b)(2) permits a court, following a defendant’ s defaullt, to enter a
find judgment in acase. However, entry of a default judgment is not a matter of right. Its entry isentirdy
within the court’ s discretion and may be refused where the court determines no judtifiable claim has been
adleged or that adefault judgment is ingppropriate for other reasons. See Draper v. Coombes, 792 F.2d
915, 924 (9th Cir. 1986); Aldabe v. Aldabe, 616 F.2d 1089, 1092 (Sth Cir. 1980).

Where, as here, adefault has been entered, the factual alegations of each complaint together with
other competent evidence submitted by the moving party are normaly taken astrue. See TeleVideo Sys,
Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987); Danning v. Lavine, 572 F.2d 1386, 1388 (9th
Cir. 1978). However, this Court must still review the facts to insure that the Plaintiffs have properly stated
camsfor rdief. See Crippsv. LifeIns. Co. of N. Am., 980 F.2d 1261, 1267 (Sth Cir. 1992)
(“necessary facts not contained in the pleadings, and dams which are legdly insufficient, are not established
by default”); Apple Computer Inc. v. Micro Team, 2000 WL 1897354, at *3 n.5 (N.D. Cal. 2000)

(“Entry of default judgment is not mandatory upon Plaintiff’s request, and the court has discretion to require
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some proof of the facts that must be established in order to determine liability.”) (citing 10A Charles Alan
Wright & Arthur R. Miller, Federal Practice and Procedure § 2688 (3rd ed. 1998)).

In Eitel v. McCool, 782 F.2d 1470 (9th Cir. 1986), the Ninth Circuit enumerated seven factors
that a court may congder in determining whether to grant default judgment: (1) the merits of the plaintiff's
subgtantive clam; (2) the sufficiency of the complaint; (3) the sum of money a stake in the action; (4) the
possihbility of prgudice to the plaintiff; (5) the possibility of a digoute concerning materid facts; (6) whether
the default was due to excusable neglect; and (7) the strong policy underlying the Federd Rules of Civil
Procedure favoring decision on the merits. Id. at 1471-72; see also Pepsico, Inc. v. Cal. Sec. Cans, 238
F. Supp. 2d 1172, 1174 (C.D. Cal. 2002).

The consolidated actions now before this Court are hardly the kind of a garden variety casesin
which default judgments are sought. Cf. e.g., Bd. of Trs. of Sheet Metal Workersv. Gen. Facilities,
Inc., 2003 WL 1790837 (N.D. Cdl. 2003) (default judgment in ERISA action against distressed employer
to recover unpaid contributions to employee benefit funds) with Hon. John M. Walker, Jr., Domestic
Adjudication of International Human Rights Violations Under The Alien Tort Statute, 41 St. Louis U.
L.J. 539, 539 (1997) (“It is safe to say that, quantitatively, international human rights law is not amagor, or
even aminor, component of the business of federa courts: it isaminuscule part of what we do.”). Faintiffs
bring daims under ACTA and TVPA for human rights violations alegedly committed in Chinaand
sanctioned by the PRC including, inter alia, torture, genocide, crimes againgt humanity, reigious
persecution, and arbitrary arrest and imprisonment. The cases implicate important and consequentid issues
of sovereign immunity and could impact foreign relations and diplomacy.

Accordingly, the nature and gravity of the Liu and Xia cases mandate the factors that inform the
Court’sdiscretion in ruling on amoation to enter default judgment, particularly the merits and judticiability of
Plantiffs subgtantive claims, be closdly scrutinized. See Eitel, 782 F.2d at 1472 (There was no abuse of
discretion to deny default judgment where “the district court could have had serious reservations about the
merits of Eited’ s substantive clam, based upon the pleadings”); Aldabe, 616 F.2d at 1092-93 (“Given the
lack of merit in gppellant’s substantive claims, we cannot say that the digtrict court abused its discretion in
declining to enter a default judgment in favor of gppdlant.”); In re Kubick, 171 B.R. 658, 662 (9th Cir.
BAP 1994) (“The court, prior to the entry of adefault judgment, has an independent duty to determine the
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aufficiency of aclam, as stated in Rule 55(b)(2) . . .”); Lewisv. Lynn, 236 F.3d 766, 767 (5th Cir. 2001)
(in condtitutiond action againgt prison officias, didirict court did not abuse its discretion in denying default
judgment when plaintiff had no meritorious dam).

Given the unusua circumstances and the potentia implications of these cases, the Court, in ruling
upon Pantiffs motion for entry of default judgment, must proceed with grest caution. Aswill be evident,
the Court accords greatest weight to the factors that address the merits of the Plaintiffs substantive clams
and the sufficiency of the complaint and evidence supporting their daims. The merits andys's encompasses
important immunity and judticiability issues centrd to thiscase. That analyss dictates that some but not dl
clams pertaining to individua Plaintiffs are judticiable and sustainable, but that relief should be limited to
declaratory relief. Because judticiability concerns preclude damages and injunctive relief, the Eitel factors
regarding the sum of money at stake and possible prgjudice to the Plaintiffs are irrdlevant. Furthermore, as
explained below, Plaintiffs broad claims which involve systemic, class-based dlegations and which
squarely chalenge officid PRC policy are ingppropriate for adjudication by default in view of the merits, the
unreligbility of the default process in this context, the disputability of facts materid to these broader dlaims,
and the strong policy favoring decision on the merits. Finaly, athough, as discussed below, persond
sarvice was effected on Defendants Liu and Xia, and thus persond jurisdiction was obtained under
Burnhamv. Superior Court, 495 U.S. 604 (1990), there is no evidence that either Defendant has had
substantial contact with the United States. Both were served during brief vidts to the United States. While
human rights suits under the ATCA and TVPA may lie againgt individuas served while vigting the United
States (see e.g. Kadic v. Karadzc, 70 F.3d 232 (9th Cir. 1995)), Defendants situation standsin contrast
to that of former officials and dictators who have taken resdencein the United States. Seeeg. Inre:
Estate of Ferdinand E. Marcos, Human Rights Litig. (“Hilao 11"), 25 F.3d 1467 (9th Cir. 1994);
Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980). Thus, while their failure to appear and defend is
not entirely excusable, it is less culpable in these circumstances.

Findly, it should be noted that default judgments againg foreign nations are generdly disfavored.
See Restatement (Third) of Foreign Relations Law 8§ 459 cmit ¢ (1987) ( Default judgments are disfavored,
particularly in suits againgt foreign sates.”) (hereinafter referred to as “Restatement”). Cf. 28 U.S.C. §
1608(e) (1994) (default judgment shal not be entered againgt aforeign state unless claimant establishes
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right to relief by “evidence satisfactory to the court.”). Courts have gone to considerable lengths to allow
default judgments againgt foreign statesto be set asde. See Jackson v. People’ s Republic of China, 794
F.2d 1490, 1494-96 (11th Cir. 1986) (in action by banks against the PRC for payment of bearer bonds
issued by Imperid Chinese Government in 1911, district court properly set aside default judgment for lack
of subject matter jurisdiction and where State Department informed the court that permitting the PRC to
haveits day in court will sgnificantly further United States foreign policy interests); see also First Fid.
Bank v. Gov't of Ant. & Barb., 877 F.2d 189, 196 (2d. Cir. 1989) (reversing district court’s denial of
motion to set aside default judgment where there were factua issues as to whether U.N. ambassador had
apparent authority to obtain loan and waive governments sovereign immunity); Carl Marks & Co., Inc. v.
USSR 841 F.2d 26, 27 (2d Cir. 1988) (per curiam) (in action against the Soviet Union to recover on debt
indruments issued by the Russan Imperid Government in 1916, didtrict court properly vacated default
judgments for lack of jurisdiction). While the suits & bar are nominaly brought against two government
officidsin the PRC, as discussed below, the suits require the Court to assess the legdity of practices and
policies that alegedly have been sanctioned by the PRC government.

The above factors inform the Court’ s cautious gpproach in assessng Plaintiffs motions for entry of
default judgment.

1. SERVICE OF PROCESS

Before addressing the meits, the Court must first turn to the question of persona jurisdiction in the
Liu case.

The Court granted the San Francisco Chinese Chamber of Commerce (“SFCCC”) leaveto file an
amicus curiae brief which raised the question of whether service was properly effected on Defendant Liu.
The SFCCC submitted a declaration of San Francisco Police Officer Higgins suggesting that Defendant Liu
had not in fact been properly served with process. SFCCC Amicus Curiae Bridf, a 2. Paintiffs contend
that the SFCCC lacks standing to raise the objection. The Court, however, permitted the filing of the brief
because it has sua sponte power to examine whether service on Defendants was proper given its
jurisdictiond implications. Moreover, the interests of judicid economy weigh in favor of determining at the

outset whether service of process was proper, based on al available information. Cf. Zhou v. Peng, 2002
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WL 1835608 (S.D.N.Y. 2002) (after dleged victims of human rights abuses at Tiananmen Square
attempted service on Premier of the PRC, the U.S. State Department submitted a statement of interest
arguing that service was inadequate, requiring additiond briefing and a separate ruling on thisissue).

In response to the SFCCC' s brief, the Liu Plaintiffs submitted declarations and a video clip of the
event at the San Francisco Internationa Airport where Defendant Liu is alleged to have been served. From
the evidence, it appears that the process server stood about an arms-length awvay from Defendant Liu as he
entered a screening area at the San Francisco airport; the process server held out a copy of the Summons,
Complaint and other court papers to the Defendant and said, “Mr. Liu Qi, these are lega documents from
the U.S. Didrict Court of Cdifornia. It'sserious.” Leining Decl. §114-5 and Video Clip 2. When Mayor
Liu turned away without accepting the papers, the server stated, “'Y ou can accept them or you do not have
to, but you have been formaly served by the U.S. Didtrict Court of Northern Cdifornia” Leining Dedl. |
6; Video Clip 3. The server then offered the documents to members of Mayor Liu’s entourage, but they
were not accepted. Leining Decl. 8. Since default has already been entered, competent evidence
submitted by the Plaintiffs regarding service of process must be taken as true at least where thereisno
contradictory evidence. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987).

The declaration of San Francisco Police Officer Higgins submitted by the SFCCC is not
inconggtent with this evidence. Officer Higgins acknowledged that he was at the back of the group
escorting Defendant Liu while Liu was a the front of the group; at the time Higgins heard yelling, his back
was turned to the Mayor. Leining Decl. §7. It appears that the attempted service occurred before Officer
Higgins turned his atention to the matter. Id. 15-7. Evidently, Officer Higgins was not in a postion to
view the events that congtituted service of process and the fact that he did not see actud service is not
incons stent with the evidence of service submitted by Plaintiffs.

The SFCCC argues that Weiss v. Glemp, 792 F. Supp. 215 (S.D.N.Y. 1992), in which the court
found that a Catholic Cardina from Poland visiting Albany, New Y ork was not personaly served with a
defamation suit, is dispogtive to the ingtant case. However, in Weiss, the court found that al the process
sarver said to the defendant was “Y ou want thisfor the . . .” before the priest accompanying the Cardind
said “No, no, no” and deflected the papers. 1d. a 222. Based upon facts found by the court, the Weiss
court held:
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The Court concludes the attempted service was not effected “in away
reasonably calculated to gpprise’” Cardind Glemp, or the persons

accompanying him, that service of process was being attempted. The
papers proffered by Mrs. Frisch could just aswell have been a petition,
aledflet, aprotest, or another non-legal document. Because the
evidence does not show Cardind Glemp attempted to evade service,
the cases cited by Plaintiff involving defendants determined to evade
process are not applicable here.

Id. a 225 (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)).

In contrast to Weiss, the evidence here establishes that the process server did in fact apprise
Defendant Liu that service of process was being effectuated. As noted, the video clip establishes that the
server dtated, “'Y ou can accept them or you do not have to, but you have been formally served by the U.S.
District Court of Northern Cdifornia” Video Clip 3.* The Court findsthat Plaintiffs effortsto sarve
Mayor Liu were “reasonably caculated, under al the circumstances, to apprise [the] interested parties of
the pendency of the action.” Mullane, 339 U.S. at 314.°

The Court finds that Kadic v. Karadzc, 70 F.3d 232, 246 (2d Cir. 1995), rather than Weliss, ison
point. In Kadic, a process server approached Radovan Karadzic in a Manhattan hotel 1obby, called

Karadzic's name, and announced the purpose of serving the court papers. The server came within two to

4 The Plaintiffs presented evidence that Defendant Liu spesks fluent English. Eisenbrandt Dedl. 2.
Mayor Liu’'s English fluency has been well-publicized as part of Beijing’s campaign to host the 2008 Olympic
Games. Seee.g. Olympic Bidding Success SoursEnglish Language Fever in China, People sDaily Onling,
July 29, 2001, available at
http://english.peopl edaily.com.cn/200107/29/eng20010729 _76042.html (*On ;(I}/ 13, tens of millions of
Chinese viewers were surprised to see 69-year-old Vice-Premier Li Languing, Liu Qi, mayor of Bejing,
speaking in fluent English to the crucia |OC meeting in Mascow, which was broadcast live on China s nationa
TV."); see also An Interview with Li Honghai from Beijing Citizen Speak English Committee, Beijing
Radio Station, available athttp://english.21dnn.com/35/2002-4-10/52@195794.htm(quoting thehead of this
committee, “Leaders of the Municipd Government like Mayor Liu Qi, Vice Mayors Lin Wenyi and Zhang
Mao, st an example of learning English for the public.”).

® The fact that Defendant Liu did not take possession of the court sisof noimport. Wherea
defendant attempts to avoid service e.g. by refusing to take the papers, it is sufficient if the server isin close
proximity to the defendant, clearly communicatesintent to serve court documents, and makesreasonableefforts
to leave the papers with the defendant. See Errion v. Connell 236 F.2d 447, 457 (9th Cir. 1956) (service
aufficient when sheriff pitched the papers through a hole in defendant’ s screen door after she spoke with him
and ducked behind a door to avoid service); Novak v. World Bank, 703 F.2d 1305, 1310 n.14 (D.C. Cir.
1983) (didrict court erred when it dismissed sua sponte for failure to effect service in case where U.S.
Marshdl refused to serve World Bank: “When a person refuses to accept service, service may be effected by
leaving the papers a a location, such as on atable or on the floor, near that person.”); see also 4 Charles A.
Wright & Arthur R. Miller, Federal Practice & Procedure 81095 (2d ed. 1987).
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sx feet of Karadzic and attempted to hand him the documents, but was intercepted by security officers, a
which point the papersfdl to the ground. 1d. The Second Circuit remanded the service issue to the didtrict
court with guidance that Fed. R. Civ. P. 4(€)(2)° specificaly authorizes persond service that comports with
the requirements of due process. Id. a 247 (citing Burnham v. Super. Ct. of Cal., 495 U.S. 604
(1990)). Thedidtrict court, in Doe v. Karadzic, 1996 WL 194298 (S.D.N.Y. 1996), found that service
was proper. Id. at *2.

The key question is whether a party receives sufficient notice of the complaint and action against
them. United Food & Commercial Workers Union v. Alpha Beta Co., 736 F.2d 1371, 1382 (9th Cir.
1984); Chan v. Soc’'y Expeditions, Inc. 39 F.3d 1398, 1404 (9th Cir. 1994); Cf. Rio Props., Inc. v. Rio
Intern. Interlink, 284 F.3d 1007 (9th Cir. 2002) (permitting email as means of dternative service on
foreign Internet corporation). In this case, the due process requirements Fed. R. Civ. P. 4(e)(2) have been
satisfied because the efforts of Plaintiffs process server were “reasonably certain to inform those affected”
of the action. Mullane, 339 U.S. at 315; see also Henderson v. United States, 517 U.S. 654, 672
(1996) (“core function” of serviceisto gpprise defendant of an action “in amanner and at atime that

affords the defendant afair opportunity to answer the complaint and present defenses and objections.”).’

® While sarvice of processis herein andyzed under Rule 4(€)(2), the Court notes that Rule 4 also
dlowsfor persond service “pursuant to thelaw of the sateinwhich thedigtrict court islocated.” Fed. R. Civ.
P. 4(e)(1). Onthispoint, Cal. Civ. Proc. Code § 413.10€t seq. issmilarly flexiblewhen adefendant attempts
to avoid persona service. Seee.g., Khourie, Crew & Jaeger v. Sabek, 269 Cal. Rptr. 687, 689 (1990) (“It
is established that a defendant will not be permitted to defeat service by rendering physica service
impossible”); Trujillo v. Trujillo, 162 P.2d 640, 641-42 (Cal. Ct. App. 1945) (servicewas sufficient when
sarver clearly communicated the nature of the documents, at which point defendant jumped in his car, drove
away and caused the documents to be didodged from his windshield wiper); Inre Ball, 38 P.2d 411, 412
(Cd. Ct. App. 1934) (“We take it that when men are within easy speaking distance of each other and facts
occur that would convince a reasonable man that persona service of alega document is being attempted,
service cannot be avoided by denying service and moving away without consenting to take the document in

hand.”).

" Regarding Defendant Xia, CharlesLi of San Carlos Cdliforniadeclared under pendty of perjury that
he personally served the defendant with the summons and complaint on February 8, 2002 at the Fremont Hilton
Hotel at 39900 Bdentine Drive in Newark, Caifornia. Summons. Mr. Li declared that he gave the copiesto
the defendant in person, and that an aide then grabbed them and dropped the papersto thefloor. 1d. The
undisputed facts establish that service on Defendant Xia was in a manner affording “the defendant a fair
opportunity to answer the complaint and present defenses and objections.” Henderson, 517 U.S. at 672; see
also Karadzic, 1996 WL 194298 at * 2.
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V. THEALIENTORT CLAIMSACT AND TORTURE VICTIM PROTECTION ACT

The Plantiffs in both actions bring their dlaims under the Alien Tort Clams Act (*ATCA”), 28
U.S.C. 81350, and Torture Victim Protection Act (“TVPA”), 28 U.S.C. § 1350 note 2(a)(1). The ATCA
provides that the United States didtrict courts “shal have origind jurisdiction of any civil action by an dien
for atort only, committed in violation of the law of nations or atreaty of the United States.” 1d. § 1350.
Though created under the Judiciary Act of 1789, the ATCA wasllittle used until the last two decades.
Kathryn L. Pryor, Does The Torture Victim Protection Act Sgnal the Imminent Demise of the Alien
Tort Claims Act?, 29Va. J. Int'l. L. 969, 974, 978 (1989).

In 1980, the Second Circuit held the ATCA conferred jurisdiction and provided a cause of action
for an dien attempting to sue aforeign nationa for the tort of torture committed outside the United Statesin
violaion of thelaw of nations. Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980). In Filartiga, Dr.
Jod Filatigaand his daughter Dolly, both citizens of Paraguay living in the United States, brought an action
against Americo Pena-lrda, the former Inspector Generd of Police of Paraguay, for alegedly torturing
Dolly’s brother to death in retdiation for Dr. Filartigals political activitiesin Paraguay. 1d. at 878. The
Second Circuit held that “ deliberate torture perpetrated under color of officid authority violates universaly
accepted norms of the internationd law of human rights, regardless of the nationdity of the parties” Id. In
s0 doing, the court concluded that the law of nationsis not a gtatic body of law, but one that “ has evolved
and exigts among the nations of the world today.” 1d. at 881. The court looked to contemporary sources
of customary internationd law, determined by the Supreme Court to include the practices of other
countries, treaties, judicia opinions and the works of scholars. 1d. at 830 (citing United States v. Smith,
18 U.S. (5 Wheat.) 154, 160-61 (1820)).

Conggent with Filartiga, the Ninth Circuit has likewise held that the ATCA provides both federa
jurisdiction and a subgtantive right of action for a“violation of the law of nations” Alvarez-Machain, —
F.3d —, 2003 WL 21264256 at *5 (9th Cir. June 3, 2003) (en banc); In re Estate of Ferdinand E.
Marcos, Human Rights Litig. (“ Hilao 11"), 25 F.3d 1467, 1475 (9th Cir. 1994). The international law,
dlegedly violated, need not provide a specific right to sue. 1d.; Papa v. United States, 281 F.3d 1004,
1013 (9th Cir. 2002). What is required, in addition to the claim being brought by an dien for atort, isthat

the cause of action be based on “violations of specific, universal and obligatory internationa human rights
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standards which ‘ confer [] fundamenta human rights standards upon al people vis-avisther own
governments.”” Hilao 11, 25 F.3d at 1475, Papa, 281 F.3d at 1013; (ating Filartiga, 630 F.2d at 885-
87). Seealso Alvarez-Machain, — F.3d —, 2003 WL 21264256 at *5; Martinez v. Los Angeles, 141
F.3d 1373, 1383 (9th Cir. 1998) (gpplicable norm of internationa law must be “specific, universd, and
obligatory,” quoting Hilao I1). Conduct which violates jus cogens —norms of internationd law that are so
fundamenta and universaly recognized that they are binding on nations even if they do not agree to them —
conditutes aviolation of the “law of nations” Sderman de Blake v. Republic of Arg., 965 F.2d 699,
714-15 (9th Cir. 1992).2 Moreover, customary international law, established norms of contemporary
internationa law ascertained e.g. by generd usage and practice of nations, aso condtitutes the “law of
nations’ actionable under the ATCA, even if those norms have not achieved jus cogens status. Alvarez-
Machain, — F.3d —, 2003 WL 21264256 at *6.

The Torture Victims Protection Act of 1991 (“TVPA”) expresdy provides a cause of action for the
recourse specific tort of torture. Congress passed the TVPA in responseto Filartiga and Tel-Oren v.
Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984).° 28 U.S.C. § 1350, H.R. Rep. No. 102-367(1);
S. Rep. No. 102-249 (I1). The TVPA makes clear that a cause of action liesfor victims of torture and
extrgudicid killings. The TVPA providesin rdevant part that “[a)n individud who, under actud or
apparent authority, or color of law, of any foreign nation . . . subjects an individua to torture shdl, in acivil
action, be liable for damages to that individud.” 28 U.S.C. 8 1350 note 2(a)(1). The purpose of the
Satute, as stated by both the House and Senate reports, is to unambiguoudy provide afederal cause of
action againg the perpetrators of such abuse, aswell as to extend acivil remedy to U.S. citizens who may
have been tortured abroad. H.R. Rep. No. 102-367, at 3-5; S. Rep. No. 102-249, at 4-5. The
legidation carries out the intent of the Convention Againgt Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment opened for signature February 4, 1985, available at

8 The Court notesthereis currently one caseinvolving ATCA daimsfor human rightsviolaionsbeing
reheard by the Ninth Circuit en banc. Doe v. Unocal, — F.3d. — 2002 WL 31063976 (Sth Cir. 2002),
rehearing en banc granted, — F.3d. —, 2003 WL 359787 (9th Cir. 2003).

° In Tel-Oren, Judge Bork questioned Filartiga’s holding that the ATCA permitssuitsfor violations
of the law of nations. In his concurring opinion, Judge Bork opined that where international law did not
specificdly create a cause of action, it was up to Congress to explicitly grant one and that the ATCA did not
independently create such a cause of action. 726 F.2d at 799.
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http://193.194.138.190/html/menu3/b/h_cat39.htm (hereinafter referred to as“CAT”), ratified by the U.S,
Senate on October 27, 1990, by ensuring that “torturers and death squads will no longer have a safe haven
inthe United States.” S. Rep. No. 102-249, at 4.

Before reaching the subgtantive clams advanced by the Rlaintiffs, the Court must address the
threshold questions of whether the auit is barred under the Foreign Sovereign Immunity Act and is
justiciable under the act of state doctrine.

V. THE FOREIGN SOVEREIGN IMMUNITY ACT
Congress enacted the Foreign Sovereign Immunity Act (hereinafter referred to asthe “FSIA™), 28

U.S.C. § 1605 (2002), to guide the U.S. courts in determining when parties can maintain alawsuit againg a
foreign state or its entities and agents and to prescribe the circumstances under which aforeign state would
lose its sovereign immunity. The FSIA expresdy governs the sovereign immunity of foreign governments.
See Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 434 (1989) (“We think that
the text and structure of FSIA demonstrate Congress’ intention that the FSIA be the sole basis for
obtaining jurisdiction over aforeign state in our courts.”); Phaneuf v. Republic of Indon., 106 F.3d 302,
304 (9th Cir. 1997) (“The FSIA isthe sole basis for subject matter jurisdiction over suits involving foreign
gates and their agencies and insrumentalities”). The question presented in the ingtant casesis whether the
FSIA sovereign immunity appliesto theindividuad Defendants. Because the issueisjurisdictiond and has
important implications for foreign relations, the Court addresses the question sua sponte.’?

Prior to the enactment of the FSIA, when faced with foreign governments' requests for sovereign
immunity, the State Department adhered to the policy announced in the “ Tate Letter,” a 1952 |etter from
the State Department’ s Lega Advisor to the Justice Department that put other nations on notice that the
U.S. would follow the restrictive theory of sovereign immunity.** Tachiona v. Mugabe, 169 F. Supp. 2d

19 Moreover, as discussed below, for the same reasons the Ninth Circuit has held the act of sate
doctrine may be raised sua sponte, the potentia implications for foreign reations additionaly counsd infavor
of permitting the court to inquire into the matter of sovereign immunity sua sponte. Liuv. Republic of China,
892 F.2d 1419, 1432 (9th Cir. 1989).

11 Under the “regtrictive’ theory of sovereignimmunity, aforeign Sateis“redtricted” to sitsinvolving

aforeign stat€' s public acts, but not in cases based on commercid or private acts. S. Rep. No. 94-1310, at
9-10.
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259, 271 (S.D.N.Y. 2001); Restatement (Third) of Foreign Relations Law, Part IV, Chap. 5 Introductory
Note, at 392 (1987). In practice, however, the State Department’ s immunity determinations often were
not based on congistent or coherent standards. Mugabe, 169 F. Supp. 2d at 272. These “suggestions of
immunity” were frequently issued on the basis of the foreign government’ s political and diplométic pressures
on the Executive Branch, and often yielded inconsstent outcomes. |d. Moreover, the courts were |eft
without objective rules of law to goply in cases where the foreign state did not request immunity, or the
State Department chose not to intervene. 1d.; Restatement, at 393.

This growing dissatisfaction with the Tate Letter motivated the passage of the Foreign Sovereign
Immunities Act, which was intended to adopt “ comprehensve rules governing sovereign immunity” bringing
U.S. practice into conformity with many other nations who left sovereign immunity decisons exclusvely to
the courts. Mugabe, 169 F. Supp. 2d a 272. Congress grictly limited foreign states’ immunity to actions
arisgng from public or governmenta acts, removed the State Department’ s former exclusive and preemptive
role in the foreign state immunity process, and transferred “the determination of the sovereign immunity from
the executive branch to the judicid branch.” 1d.

Although the ATCA and TVPA confer jurisdiction and rights of action as discussed above, the
FSIA providesthat foreign sovereigns are immune from suit unless an enumerated exception gpplies. 28
U.S.C. 88 1330, 1602-11 (2002). If the FSIA applies, it “trumps’ the ATCA. Inre Estate of
Ferdinand E. Marcos Human Rights Litig. (“ Trajano v. Marcos’), 978 F.2d 493, 497 (9th Cir. 1992).
The Plaintiffs do not contend that any statutory exception gpplies here. Rather, they contend that the FSIA
is inapplicable because the Act confers jurisdiction on sovereign entities and appliesto individual officds
of aforeign sate only if they are performing officid acts within their legd authority. They contend thet the
Defendants in the instant case, by engaging in internationd law violations, acted beyond their authority and
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are thus not entitled to immunity under the FSIA.*? For the reasons stated below, the Court concludes that
the Defendants are not immune from suit under the FSIA.

A. Application of FS A to Individual Officials

The FSIA confersimmunity upon foreign states. A “foreign state’ under the Act includes“an
agency or insrumentdity of aforeign state”” 28 U.S.C. § 1603(a). FSIA defines such “agency or
indrumentaity” as any entity:

(1) whichisaseparate lega person, corporate or otherwise, and

(2) whichisan organ of aforeign ate or politica subdivison thereof,
or amgjority of whose shares or other ownership interest is owned by
aforeign sate or politica subdivision thereof, and

(3) whichisnether acitizen of a State of the United States as defined

in section 1332(c) and (d) of thistitle, nor created under the laws of
any third country.

28 U.S.C. §1603(b). Althoughthe FSIA does not on its face explicitly apply to individua officids, the
Ninth Circuit has held thet the Act appliesto foreign officids acting in an officid capacity for acts within the
scope of their authority. Chuidian v. Philippine Nat'| Bank, 912 F.2d 1095, 1103, 1106-07 (Sth Cir.

12 None of the parties have raised the issue of diplomatic immunity and it appears to be ingpplicable
tothiscase. See 22 U.S.C. § 254a-e (the Diplomatic Relations Act implementing the Vienna Convention on
Diplomatic Relations and Optiona Protocol on Disputes). Here the State Department did not certify the
Defendants as diplomatic agents for the PRC, nor did the State Department indicate as such in its Satement
of interest letter to this Court. U.S. State Department Office of Protocol, Diplomatic List for Winter/Spring
and Fall/Summer 2002, available at http://www.state.gov/s/cpr/rls/dpl/2002/11030.htm and
http:/Amww.state.gov/s/cpr/rls/dpl/2002/12733.htm (last visited March 27, 2003). Thus, Defendantsfail to
meet athreshold requirement for diplomatic immunity. See United States v. Lumumba, 741 F.2d 12, 15
(2d Cir. 1984) (diplomatic immunity is premised upon recognition by the recalving state); United States v.
Foutanga Dit Babani Sssoko, 995 F. Supp. 1469, 14%)?8.& Fla. 1997) (defendant’ s status as “ specia
advisor” did not entitle him to diplomatic immunity because he has not been submitted to the United States
Department of State for certification). Courts, however, have recognized diplomatic status by the State
Department made when legd actions were dready ongoing. Republic of Philippines by Cent. Bank of
Philippines v. Marcos, 665 F. Supp. 793, 799 (N.D. Cdl. 1987) (diplomatic status conferred on Solicitor
Generd of the Philippines after he was subpoenaed); Abdulaziz v. Metro. Dade County, 741 F.2d 1328,
1329 (11th Cir. 1984) (Saudi Prince and his family obtained diplomatic Satus after the commencement of
auit).

This Court is not aware of any cases that have granted diplomatic immunity to loca officids from
foreign governments that are not in the United States on diplomatic missons. See United Satesv. Enger,
472 F. Supp. 490, 506 (D.N.J. 1978) (“full privileges and immunities of diplomatic status have traditionaly
been reserved to those of acknowledged diplomatic rank, performing diplomatic functions’); see also
Tabion v. Faris Mufti, 73 F.3d 535, 536 (4th Cir. 1996) (diplomatic immunity given to First Secretary
and later Counsglor of the Jordanian Embassy); Logan v. Dupuis, 990 F. Supp. 26, 26 (D.D.C. 1997)
(diplomatic immunity given to the Alternative Representative of Canada at the Permanent Mission of
Canadato the Organization of American States); Fatimeh Ali Aidi v. Amos Yaron, 672 F. Supp. 516,
516 (D.D.C. 1987) (diplomatic immunity given to military attache of the |sradli Embassy).
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1990). Otherwise, “to dlow unredtricted suits againgt individud foreign officids acting in therr officid
cgpacities.. . . would amount to a blanket abrogation of foreign sovereign immunity by alowing litigantsto
accomplish indirectly what [FISA] barred them from doing directly.” 1d. at 1102.

Often the critical question is whether “the officer purportsto act as an individuad and not asan
officdd.” Chuidian, 912 F.2d at 1106. Seee.g., Jungquist v. Sheikh Sultan Bin Khalifa Al Nahyan,
115 F.3d 1020 1028 (D.C. Cir. 1997) (persond action not immune); Doe v. Bolkiah, 74 F. Supp. 2d
969, 974 (D. Haw. 1998) (accord). To determine the answer, the Ninth Circuit considered whether an
action againg the foreign officid is*“merdly a disguised action againg the nation that he or she represents’
and thus “‘the practical equivaent of a suit againg the sovereign directly.”” Park v. Shin, 313 F.3d 1138,
1144 (9th Cir. 2002) (quoting Chuidian, 912 F.2d at 1101). The Court must also ask “whether an action
againg the officia would have the effect of interfering with the sovereignty of the foreign Sate that employs
the officd.” Park, 313 F.3d at 1144 (citing Hilao 11, 25 F.3d at 1472). Ordinarily, these factors would
suggest Defendants Liu and Xiawere acting in their officid capacities snce the Plaintiffs are in effect
chdlenging “a government policy [of represson and mistrestment of Falun Gong] implemented by” the
Defendants, not their personal decisons. Park, 313 F.3d at 1144. Asdiscussed infra Part V1 regarding
the act of state doctrine, an adverse judgment might, depending on the scope of relief granted, “interfere
with the sovereignty or policymaking power” of the PRC. |d.

However, the cases at bar involve an additiond layer of complexity not extant in Park. Evenifitis
assumed that Defendants Liu and Xia acted in their officia, as opposed to persond, capacitiesin carrying
out the challenged practices, there is a question whether their acts were vaidly authorized. Chuidian and
Hilao Il require an additiond inquiry into whether the defendant official acted within or “outside the scope
of hisauthority.” Hilao Il, 25 F.3d at 1472. If an officid acts " completely outside his governmenta
authority,” he or sheloses hisher immunity. Chuidian, 912 F.2d at 1106 (citing United States v. Yakima
Tribal Court, 806 F.2d 853, 859 (9th Cir. 1986)). Moreover, “[w]here the officer’s powers are limited by
datute, his actions beyond those limitations are consdered individua and not sovereign actions. The officer
is not doing the business which the sovereign has empowered him to do.” Chuidian, 912 F.2d at 1106
(citation omitted). The mere fact that acts were conducted under color of law or authority, which may form
the badis of gate lidbility by attribution, is not sufficient to clothe the officid with sovereign immunity. Cf.
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Phaneuf, 106 F.3d at 308 (actua authority necessary to establish “commercid activity” exception to
FSIA); Restatement 8 453. If the officid does not act “within an official mandate,” FSIA immunity does
not apply. HilaoIl, 25 F.3d at 1472 n.8 (emphasis added).*

In Chuidian, abusiness owner sued an officid of the Philippine government after the defendant
officid ingructed the Philippine Nationd Bank to dishonor aletter of credit issued to the plaintiff. The court
held that the official was entitled to sovereign immunity under FSIA, because regardless of the propriety of
his persond motivation, his action was within his “ statutory mandate’ as amember of the Presidentia
Commission on Good Government. Chuidian, 912 F.2d at 1106-07.

Applying Chuidian, the Ninth Circuit in Trajano held that Presdent Marcos' daughter, Imee
Marcos-Manotoc, who as Nationa Chairman of the Kabataang Baranggay controlled the police and
military inteligence, was not immune from suit brought by the mother of a victim who was alegedly tortured
and murdered by police and military personnel. The court reasoned that Marcos-Manotoc admitted acting
on her own authority, not on the authority of the Republic of the Philippines. Her acts were not within any
officiad mandate and, not acts of an agent or instrumentdity of aforeign sate within the meaning of the
FSIA. Trajano, 978 F.2d at 498.

Smilaly, in Hilao 11, the Ninth Circuit held that Presdent Marcos was not immune from suit
charging him with arrests; torture and murders because his actions were “taken without officid mandate
pursuant to his own authority.” 25 F.3d at 1471. According to the complaint, the aleged actions violated
internationd law, the condtitution, and law of the Philippines. 1d. The Philippine government confirmed thet
Marcos actionswere “inviolation of exigting law.” 1d. at 1472 (quotations omitted). Since his acts “were

13 The fact that the officid a the time of suit is a Sitting officia does not render the officid immune
under the FSIA. See Cabiri v. Assasie-Gyimah, 921 F. Supp. 1189, 1198 (S.D.N.Y . 1996) (defendant was
sitting Deputy Chief of Nationa Security for Ghana). While, asnoted below, that fact informsthe applicability
of the act of state doctrine, nothing in the express language of the ATCA, TVPA or FSIA renders such an
officid automaticaly immune. Indeed, the legidative history of the TVPA suggests that while the focus may
have been on suits againg former officids, the Senate and the House only expressed an intent to preserve
diplomatic and head of state immunity for individuas. See S. Rep. No. 102-249, at 8-9 (1991) (TVPA not
intended to overridetraditiona immunity enjoyed by foreign diplomatsand heads of state); H.R. Rep. No. 102-
367, a 5 (1991) (TVPA does not override the doctrines of diplomatic and head of state immunity). No
mention is made in a@ther report to immunize dl stting officias. Asnoted inthe Senate Report, the purpose of
the TVPA “isto provide a Federal cause of action against any individua who, under actua or afparent
authority or under color of law of any foreign nation, subjects any individud to torture or extrgudicid killing.”
S. Rep. No. 102-249, at 3 (emphasis added).
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not taken within any officia mandate,” they were not acts of an agency or insrumentaity of aforeign Sate
within the meaning of FSIA. |d. at 1472; see also Phaneuf, 106 F.3d at 306 (Ninth Circuit, citing
Trajano and Chuidian, remanded case to didtrict court to determine whether individua defendant’s
actions were “within the scope of his authority” and thus immune under FSIA).

The question here iswhether Defendants Liu and Xia acted within their scope of authority such that
they can be deemed to have acted as an agency or instrumentality of the People' s Republic of Chinaunder
the FSIA.

B. Whether Scope of Authority is Measured by International or Foreign Sovereign’s L aw

Both the Liu and Xia Plantiffs contend that FSIA does not goply to officials who violate
internationa law as established by ether jus cogens norms or customary internationa law since any such
act would by definition be beyond the scope of the officid’s proper authority. However, case law,
including that of the Ninth Circuit, establishes that the officid’ s scope of authority for the purposes of FSIA
immunity andyss, is measured by the domestic law of the foreign state, not by internationd law.

In Chuidian, the issue was whether the individua defendant acted within his* satutory mandate’
governing his powers as amember of the Presdentidl Commission on Good Government. 912 F.2d at
1107. The court noted that as a member of the Commission, under the Philippine Executive Order, he was
entitled to investigate possible fraudulent transfers, had the power to prevent payment in aid of his
investigation, and to seek an injunction if the bank refused to comply. Id. In Hilao I, Marcos was denied
FSIA immunity because his actions were not “officid acts pursuant to his authority as President of the
Philippines” 25 F.2d at 1471. Quoting from its earlier decison in Republic of the Philippines v. Marcos,
862 F.2d 1355, 1362 (9th Cir. 1988) (en banc), the court noted that Marcos “was not the state, but the
head of the state, bound by the laws that applied to him.” 1d. at 1471. In Trajano, the pivotd finding in
denying Marcos-Manotoc immunity under the FSIA was that she admitted acting on her own authority,
“not on the authority of the Republic of the Philippines” 978 F.2d at 498.*

14 Indeed, Marcos-Manotoc claimed she was not amember of the government or the military a the
time of Trgano’s murder. 978 F.2d at 498 n.10.
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In each of these cases, the question of whether the officia acted within the scope of his authority
and pursuant to an “officia mandate’ turned on an andyss of the officid’ s powers under the domestic law
of the foreign state, not internationd law.™ Indeed, if the Plaintiffs herein were correct, there would have
been no need for the courtsin Trajano and Hilao | to address the scope of authority under Philippine law
since the acts of torture and murder attributable to Marcos and his daughter clearly violated jus cogens
norms of internationd law. According to the Flantiffs theory herein, the defendants should have been
denied FSIA immunity per se without regard to Philippine law. But the Ninth Circuit did not so hold.
Hence, the contention that the scope of authority determinative of FSIA immunity is measured by
international law is not supported by current case law. 16

Moreover, there are severa reasons why Plaintiffs theory would gppear to be inconsstent with the
FSIA and its underlying policies. Firg, one of the significant purposes of sovereign immunity is not only to
prevent ultimate liability, but to afford immunity from suit. See El-Fadl v. Cent. Bank of Jordan, 75 F.3d
668, 671 (D.C. Cir. 1996). If an officid’simmunity turned on the ultimate determination of whether he or
she violated internationa law — the badis for the substantive cause of action — immunity could not be

5 Other courts are in accord. See Jungquist, 115 F.3d at 1028 (Sheikh Sultan’'s act not in
furtherance of the interests of the sovereign but a persona and private action); El-Fadl, 75 F.3d at 671
(officid’ s ectivities not persond or private but undertaken only on behdf of governmenta bank); Bolkiah, 74
F. Supp. 2d 969 (Government of Brune did not empower defendant to run alleged progtitution ring or harem).

6 The cases cited by the Liu and Xia Plaintiffs are inapposite. For the reasons discussed above,
neither Hilao Il nor Trajano support the Plaintiffs argument. InXuncax v. Gramajo, 886 F. Supp. 162, 176
(D. Mass. 1995), cited by the Plaintiffs, the district court held that the former Minister of Defense of Guatemala
was not immune under FSIA from suit dleging torture, arbitrary detentions and executions, becausethedleged
acts “excead anything that might be consdered to have been lawfully within the scope of Gramgo's officid
authority.” The court noted that the government of Guatemada did not alege that the actions were “ officidly”
authorized. Id. at 176 n.10. In Cabiri, aso cited by Plaintiffs, the digtrict court held the commander in the
GhanianNavy and Deputy Chief of Nationa Security wasnot immunefrom suit under FSIA for aleged torture,
because defendant did not claim the dleged acts fell within the scope of his authority; he did “not argue that
such acts are not prohibited by the laws of Ghana” 921 F. Supp. at 1198. Since the dleged acts of torture
fdl “beyond the scope of his authority as the Deputy Director of National Security of Ghana,” he was not
immune under the FSIA. 1d. Granville Gold Trust Switzerland v. Comm. Del Fullimento/Inter Change
Bank, 928 F. Supp. 241, 243 (E.D. N.Y. 1996) cited by Plantiffsisaso ingpposite. Thecourtin Granville
Trust erroneoudy assumed that FSIA immunity has no gpplication to claims under the ATCA and TVPA for
humanrightsviolaions. It citesno convincing authority for this proposition. These case Ssmply do not establish
internationd law displacestheforeign sovereign’ slaw in assessing the scope of the defendant officia’ sauthority
for purposes of the FSIA.
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resolved without adjudicating the merits of the case. Thiswould “frudirate the sgnificance and benefit of
entitlement to immunity from suit.” 1d. at 671 (quotations omitted).

Second, the Ninth Circuit has held that even violation of jus cogens norms of internationa human
rights law do not vitiate FSIA immunity of aforeign sovereign. Sderman de Blake v. Republic of Arg.,
965 F.2d 699, 717-718 (9th Cir. 1992). Agencies and instrumentdities of the foreign sovereign are
immune irrespective of the magnitude of the human rights violations unless one of the exceptions enumerated
in FSIA, none of which apply here. Where an officid actsin his officid capacity within the scope of
authority provided under the sovereign’s law, a Uit againg the officid isthe “practica equivadent of a suit
againg the sovereign directly.” Chuidian, 912 F.2d at 1101-02. Thus, permitting suit against such an
officid would amount to an “abrogation of foreign sovereign immunity by alowing litigants to accomplish
indirectly what the Act barred them from doing directly” under Sderman.'’ 1d. at 1102.

C. Whether Defendants Acted Within the Scope of Their Authority Under Chinese L aw

Theissue then is whether Defendants Liu and Xia acted within the scope of their authority in
carying out and/or permitting the human rights violations dleged in the Complaints. The Liu Rantiffs
submit the Affidavit of Professor Robert C. Berring (“Berring Aff.”) to establish that Chinese law prohibits
the conduct aleged herein.® In particular, Professor Berring describes in his affidavit the provisions of the
Chinese condtitution and crimina procedure laws which specificaly prohibit arbitrary detention, physica
abuse and torture of detainees. Berring Aff. 3-8, 9-12. Moreover, the PRC'slaws do not authorize
physica abuse or detention without due process in implementing its crackdown on Falun Gong. 1d. 11 22-
24. Defendants conduct is not authorized by the domestic law of China. 1d. 125. Additiondly, under
Chinese law, those in Defendants positions have responsibility to prevent police and other security forces
under their authority from violating the rights of citizensand vistors. 1d. 11 15-21; Liu Compl. 1 34.

7 Thisis not to suggest that a foreign sovereignty and its agencies and instrumentdities including
officids acting within their officid cgpacities may not be sued for internationa human rights violations. FSIA
dlowssuch suitse.g. wheretheinjury occurs“within the United States.” 28 U.S.C. 8 1605; seealso Leteier
v. Republic of Chile, 488 F. Supp. 665, 672 (D. D.C. 1980) (FSIA not bar to action againgt Chilean officials
for assassination of Chilean dissident political leader in the United States).

18 Baring is Interim Dean, Professor of Law, and Head Librarian at Bodt Hall, and is a recognized

authority on Chineselaw. Seee.g., Robert C. Berring, Chinese Law, Trade and the New Century, 20 Nw.
J.Int'l L. & Bus. 425 (2000).
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The public pronouncement of the PRC is consistent with Professor Berring's conclusions. Inits
most recent report to the United Nations Committee Againgt Torture, the PRC stated that no form of
physical violence istolerated or condoned in the trestment of detained and arrested persons. Third
Periodic Reports of Sates Parties Duein 1997: China, U.N. Comm. Against Torture, 24th Sess,, at
155, U.N. Doc. CAT/C39/Add.2 (2000). The report adso stated that torture and other crudl, inhuman or
degrading trestment or punishment is gtrictly prohibited. 1d. §158. Furthermore, as stated in the report,
“[i]t isdtrictly forbidden to use torturein aprison. No oneis ever permitted to torture prisoners under any
circumstances or for whatever reason.” 1d. 129. In the PRC'sletter to this Court, it likewise stated that
“[p]rohibition of torture has aways been a consstent position of the People' s Republic of China”
Statement of the Gov't of the P.R.C. on “Falun Gong” Unwarranted Lawsuits, at 3.1°

On the other hand, the Complaints and materials submitted in support of PlantiffsS motions establish
that the aleged conduct of Defendants Liu and Xiais part of alarger campaign by the nationd government
to repress and punish members and supporters of the Falun Gong movement. Asdleged intheLiu
Complant:

The acts dleged herein againgt Plaintiffs were carried out in the context

of anationwide crackdown against Falun Gong practitioners. Police

and other security forces in Beijing, and throughout the People's

Republic of China, have engaged in awidespread or systemétic

campaign againg Falun Gong practitioners, marked by a pattern and

practice of violations. . .
Liu Compl. 2. The Xia Complaint likewise dleges that the acts complained of were part of “the
governmentaly mandated policy of represson of Falun Gong practitioners that was adopted and imposed
by the highest levels of the nationdl government of Chinafor implementation a al governmentd levels” Xia
Compl. 1 15. It dlegesthat the Nationd Government commenced the nationa policy of represson in
1999. Id. 118. Initscondemnation of the repression of the Falun Gong movement, the State Department

has recognized the aleged human rights violations as part of the government of the PRC’s nationd policy.

19 Such pronouncements are hardly surprising. Asthe Second Circuit observedin Filartiga v. Pena,
virtudly no government publicly asserts a right to torture its citizens. 630 F.2d 876, 884 (2d Cir. 1980).
Likewise, the Ninth Circuit noted in Sderman “that states engage in officid torture cannot be doubted, but al
dates believe it iswrong, dl that engage in torture deny it, and no State clams a sovereign right to torture its
own citizens.” 965 F.2d at 717.
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See Letter to McCdlum, at 2-3 (“ The United States has repeatedly made these concerns known to the
Government of the P.R.C. and has called upon it to respect the rights of dl its citizens, including Falun Gong
practitioners.”). While the PRC may publicly deny dlegations of human rights violationsin regard to its
effort to contain or repress the Falun Gong, Plaintiffs alegations and evidence of widespread systemic
abuse, which mugt be taken astrue in the context of the defendants default, evidences a nationd policy that
belies the government’ s disclamer.

Thelegd question presented is therefore whether acts by an officia which violate the officid laws of
the nation but which are authorized by covert unofficia policy of the state may be deemed to be within the
officid’s scope of authority under the FSIA. This gppears to be an issue of firg impression. A close
examination of the Ninth Circuit’sandyssin Chuidian and the policy condderations which underlie the
ATCA and TVPA suggests that such acts are not immunized by the FSIA.

In holding thet an officid shares sovereign immunity with the foreign government when acting within
the scope of his governmenta authority, the court in Chuidian relied upon an andlogy to principlesin
American law which draws a distinction between a suit against a sovereign’s employee and a suit against
the sovereignitself. 912 F.2d at 1106. Chuidian cited Larson v. Domestic and Foreign Commerce
Corp., 337 U.S. 682 (1949), and United Satesv. Yakima Tribal Court, 806 F.2d 853 (9th Cir. 1986),
both of which involved the question of whether suits brought againgt federd officids to enjoin certain
governmenta actions could be deemed to be suits againgt the United States and thus barred by sovereign
immunity. Larson held that even when the officia acts under color of law, where the officid’s powers “ are
limited by gatute, his actions beyond those limitations are consdered individua and not sovereign actions.”
337 U.S. a 689. Inthat instance, his actions were ultra vires hisauthority. 1d. Moreover, when afederal
officid commits an uncongtitutiona act, he or she also acts beyond his powers. Although * power has been
conferred in form [ ] the grant is lacking in substance because of its conditutiond invdidity.” 1d. at 690.

Cf. Ex parte Young, 209 U.S. 123, 159 (1908) (“the use of the name of the state to enforce an
unconditutiond act . . . is aproceeding without the authority of, and one which does not affect, the Saein
its sovereign or governmenta capecity.”). Thus, an officid enforcing an uncondtitutiond act is* tripped of
his officid or representative character and is subjected in his person to the consequences of hisindividua
conduct.” Id. at 160.
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The Ninth Circuit subsequently refined Larson’s andyss of statutory and regulatory violationsin
Yakima Tribal Court. The court reaffirmed, however, that ultra vires actions are not subject to sovereign
immunity. Thus, thekey in theline of casesrdied upon in Chuidian in congtruing the FSIA iswhether the
offica acted within hislegally valid grant of authority. Cf. Cabiri, 921 F. Supp. at 1197 (FSIA does not
apply to acts “which exceed the lawful boundaries of a defendant’ s authority”) (emphasis added); Forti v.
Suarez-Mason, 672 F. Supp. 1531, 1546 (N.D. Cd. 1987) (“since violations of the law of nations virtually
al involve acts practiced, encouraged or condoned by states, defendant’s argument would in effect
preclude litigation under § 1350 for ‘tort[g] . . . committed in violation of the law of nations™) (citation
omitted).

Thisinterpretation of the FSIA is congstent with Congressiond policy embodied in the TVPA. The
TVPA provides that an individua who “under actua or apparent authority, or color of law, of any foreign
nation” subjects an individua to torture shal be liable for damagesto that individual. 28 U.S.C. § 1350
note 8 2(a). Under the plain wording of the TVPA, an officia who engaged in torture may be subject to
suit and damages liability even if he or she acted under authority of the foreign nation. 28 U.S.C. § 1350
note 2(a). The legidative history of the TVPA indicates that Congress intended to subject individua
officidsto liability regardiess of whether their acts were secretly condemned by the state. Recognizing that
“[d]espite universdl condemnation of these abuses, many of the world' s governments still engagein or
tolerate torture of their citizens,” the purpose of the TVPA isto provide aremedy for U.S. citizens and
diensfor acts " undertaken under color of officia authority.” H.R. Rep. No. 102-367, at 3-4 reprinted in
1992 U.S.C.CAN. 84, 85-86. TVPA specificaly contemplates “some governmenta involvement” in the
prohibited actsin order for aclamtolie. Id. a 5. While TVPA was intended to preserve FSIA immunity
for foreign state governmental agencies, it assumes that “ sovereign immunity would not generdly be an
avallable defensg” to a it againg individud officids. 1d.* Moreover, the TVPA and ATCA were seen as
consonant. 1d. at 4 (the TVPA would “enhance the remedy aready available under section 1350 . . .

%0 The Senate Report likewise satesthat the TVPA was not intended to overridethe FSIA, permitting
auits only againgt individuals. S. Rep. No. 102-249, at 7.
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[C]laims based on torture or summary executions do not exhaust the list of actions that may gppropriately
be covered by section 1350”).

D. FSIA Sovereign Immunity Not Applicableto Defendants Liu and Xia

Hence, under the FSIA asinterpreted by Chuidian and consstent with Congressiond policy, an
officid obtains sovereign immunity as an agency or ingrumentaity of the sate only if he or she actsunder a
vaid and condtitutional grant of authority. Where, as here, the PRC gppears to have covertly authorized
but publicly disclaimed the aleged human rights violations caused or permitted by Defendants Liu and Xia
and asserts that such violations are in fact prohibited by Chinese law, Defendants cannot claim to have
acted under to avdid grant of authority for purposes of the FSIA. The authorities presented by Plaintiffs
establish that the alleged conduct for which the Defendants are responsible were incons stent with Chinese
law. Accordingly, their aleged acts are not acts of an agency or indrumentaity of the People’ s Republic of
Chinawithin the meaning of the FSIA, and sovereign immunity thereunder does not lie?

VI. ACT OF STATE DOCTRINE

Having determined the Flaintiffsin both the Liu and Xia cases have established this Court’s
jurisdiction and that they are not statutorily barred under the FSIA from asserting clams againg the
Defendants Liu and Xia under the ATCA and TVPA, this Court must address whether these cases are
judticidblein light of their potentid implications for foreign relaions and separation of powers. Inthis

context, the justiciability concerns are examined under the act of state doctrine.

21 The Senate Report aso suggests an additiond basis for establishing anindividud officid actsasan
agency of aforeign state. The Report assumesthat the FSIA immunity would extend to an individud if the state
“admit[ted] some knowledge or authorization of relevant acts.” S. Rep. No. 102-249, a 8. Presumably, such
an admisson would imply the officid acted under avaid grant of authority. As noted above, however, the
PRC has made no such admission.
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A. Backaground on the Act of State Doctrine

The Court's classic statement of the act of state doctrine was articulated in Under hill v.
Hernandez, 168 U.S. 250 (1887). In Underhill, an American citizen filed a damages action dleging thet a
Venezudan military commander —whose government was later recognized by the U.S. — unlawfully
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assaulted, coerced and detained him in Venezudla. 1d. The Underhill Court refused to inquire into the
deeds of this Venezudan officid, dedaring:

Every sovereign State is bound to respect the independence of every

other sovereign State, and the courts of one country will not Stin

judgment on the acts of the government of another done within its own

territory. Redress of grievances by reason of such acts must be

obtained through the means open to be availed by sovereign powers as

between themselves.
Id. at 252. See also Oetjen v. Cent. Leather Co., 38 S.Ct. 309, 311 (1918) (after a Mexican general
seized hides that were then sold to a Texas company, the Court declined to adjudicate a case brought by
the assgnee of the origina owner, declaring, “To permit the vaidity of the acts of one sovereign State to be
reexamined and perhaps condemned by the courts of another would very certainly ‘imperil the amicable
relations between governments and vex the peace of nations.””).

The leading modern case on the act of state doctrineis Banco Nacional de Cuba v. Sabbatino,
376 U.S. 398 (1964). In Sabbatino, the plaintiff challenged the taking of property under a controversa
principle of cusomary internationa law after the Cuban government took property within its own territory.
Id. Inresponseto aU.S. reduction in Cuba s sugar quota, which Cuba characterized as an act of political
aggression, Cuba nationdized property (sugar) in which America nationals had an interest. 1d. at 402-403.
In this context, the Sabbatino Court declined to adopt a broad and inflexible rule, but rather held:

[W]e decide only that the Judicid Branch will not examine the vaidity
of ataking of property within its own territory by aforeign sovereign
overnment, extant and recognized by this country at the time of suit, in
the absence of atreaty or other unambiguous agreement regarding
controlling legd principles, even if the Complaint dleges that the taking
violates cusomary internationd law.
Id. at 428.

The Court noted that while the act of state doctrine was not mandated by the Condtitution, the
doctrine nonetheless had “ condtitutiona underpinnings’ arising from separation of powers concerns about
the competency of the judiciary to make and implement certain decisonsin the area of internationd
relaions. Id. at 423. The doctrine arises out of the basic relationships between branches of government
enjoined by a separation of powers; it “concerns the competency of dissmilar ingditutions to make and

implement particular kinds of decisonsin the area of internationd relations” 1d. It “expresses the strong
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sense of the Judicia Branch that its engagement in the task of passing on the vadidity of foreign acts of date
may hinder rather than further this country’s pursuit of gods both for itsdf and for the community of nations
asawholein the internationa sphere” 1d. The doctrine is neither jurisdictiona nor condtitutiondly
mandated. Rather, it congtitutes a prudentia limitation upon the exercise of the court’s power to adjudicate
the legdlity of the acts of aforeign state or its agents. The act of state doctrine has been referred to asthe
“foreign counter part” to the politica question doctrine. Northrop Corp. v. McDonnell Douglas Corp.,
705 F.2d 1030, 1046 (9th Cir. 1983).

While Sabbatino acknowledged the classic notion that ‘[t]he conduct of the foreign relations of our
government is committed by the Congdtitution to the Executive and Legidative . . . departments (citing
Oetjen, 38 S.Ct. a 311), the Court nonethel ess observed that “it cannot of course be thought that ‘every
case or controversy which touches foreign rdations lies beyond judicia cognizance,” and that “the act of
date doctrine . . . does not irrevocably remove from the judiciary the capacity to review the vaidity of
foreign acts of state.” 376 U.S. at 423 (citing Baker v. Carr, 369 U.S. 186, 211 (1962)). See Alvarez-
Machain, supra, 2003 WL 21264256 at *49 n.7.

In sum, the act of gate doctrine encompasses two related concerns. respecting the sovereignty of
foreign sates and the separation of powersin administering foreign affairs of this nation. Baanced against
those concerns, however, is the power and duty of the court to exerciseitsjudicia functions. In assessing
that balance, Sabbatino announced a three-part test for determining when to apply the act of ate doctrine:

It should be apparent that the greater the degree of codification or
consensus concerning a particular area of internationd law, the more
gopropriateit isfor thejudiciary to render decisons regarding it, Snce
the courts can then focus on the gpplication of an agreed principle to
circumstances of fact rather than on the sengitive task of establishing a
principle not inconsistent with the netional interest or with international
justice. It is aso evident that some agpects of internationd law touch
much more sharply on nationa nerves than do others; the less important
the implications of an issue are for our foreign relations, the wesker the
judtification for exclugvity in the political branches. The balance of

relevant congderations may aso be shifted if the government which
perpetrated the challenged act of state is no longer in existence, asin
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the Bernstein case,?? for the politica interest of this country may, asa
result, be measurably atered.

376 U.S. at 428. The Ninth Circuit has further held that the court must additionally consider “whether the
foreign state was acting in the public interest.” Liu v. Republic of China, 892 F.2d 1419, 1432 (9th Cir.
1989).

In Sabbatino, the Court held that the act of state doctrine prohibited a chdlenge to the vdidity of a
decree of the Government of Cuba expropriating certain property. The Court noted that there was no
internationa consensus upon the limitations on the state’ s power to expropriate the property of diens. 376
U.S. at 429-30. Although the State Department declined to make any statement one way or the other
bearing on the litigation, the Court noted the danger of interfering and embarrassing the Executive Branch
should the Court adjudicate the vaidity of the expropriation decree. 1d. at 420, 431-33. The Court
concluded, “[h]owever offensve to the public policy of this country and its condtituent States an
expropriation of this kind may be, we conclude that both the national interest and progress toward the goal
of establishing the rule of law among nations are best served by maintaining intact the act of state doctrinein
thisredm of its gpplication.” 1d. at 436.

Normally, the burden of proving acts of state rests on the party asserting the gpplicability of the
doctrine. Liu, 892 F.2d at 1432 (cting Alfred Dunhill of London Inc. v. Republic of Cuba, 425 U.S.
682, 694-95 (1976)). However, where thereisa“ potentia for embarrassing the Executive Branch,” the
act of state doctrine may be raised sua sponte. Liu, 892 F.2d at 1432. Obvioudy, where, as here, the
Defendants have defaulted, the issueis not raised by either party. Instead, it israised sua sponte by this
Court.

B. Whether Defendants Conduct Constituted Acts of State

22 TheBernstein casesrefer to Bernstein v. Van Heyghen Freres Societe Anonyme, 163 F.2d 246
(2d Cir. 1947) and Bernstein v. N.V. Nederlansche-Amerikaanshe Stomvaart-Maatschappij, 173 F.2d
72 (2d Cir. 1949), which involved suits by a Jewish U.S. resident and former German citizen to recover
property seized by the Nazi government. The Second Circuit initially dismissed the cases under the act of ate
doctrine. The State Department’ s lega advisor then wrote aletter Sating its was “the policy of the Executive
.. .torelieve Americans courtsfrom any restraint upon the exercise of their jurisdiction to passupon thevalidity
of the acts of Naz officias” The Second Circuit then reconsidered and ordered the trid court to make afull
inquiry into the plaintiff’ s dlegations. 210 F.2d 375 (2d Cir. 1954). A so-caled “Berngtein letter” refersto
gtuaions inwhich the State Department declaresthat the Executive Branch does not object to the adjudication
of aparticular controversy.
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The act of state doctrine presupposes an “act of state.” It arises only when the court isrequired to
rule on the legdlity of an “officia act of aforeign sovereign performed within its own territory.” W.S
Kirkpatrick & Co. v. Envtl. Tectonics Corp., 493 U.S. 400, 405-406 (1990) (“Act of state issues only
arise when a court must decide — that is, when the outcome of the case turns upon — the effect of officia
action by aforeign sovereign”) (emphassin origind); Alfred Dunhill of London, 452 U.S. at 694 (the
guestion is whether “the conduct in question was the public act of those with authority to exercise sovereign
powers’); Liu, 892 F.2d at 1432 (act of state doctrine implicated “when courts are asked to judge the
legdlity or propriety of public acts committed within aforeign stat€'s own borders’). Officid action or a
public act condtitutes an act of dateif it involves “the public and governmenta acts of sovereign Sates” i.e.,
the “governmenta functions of a State” Alfred Dunhill of London, 425 U.S. at 695-96; see Liu, 892
F.2d at 1432 (dtating thet party asserting act of state doctrine must offer evidence that “the government
acted in its sovereign capacity”); Int’| Ass' n of Machinists & Aerospace Workersv. OPEC, 649 F.2d
1354, 1360 (9th Cir. 1981) (*When the state qua State actsin the public interest, its sovereignty is
asserted.”). Thus, were the suits at bar brought directly againgt the PRC, the act of state analysis would
undoubtedly apply.

The ingtant cases, however, are brought againgt two officias —the Mayor of Beijing (now ahigh
ranking member of the Chinese Communist Party) and the Deputy Provincid Governor of the Liao Ning
Province. The question iswhether the dleged conduct of these two individud officids condtitutes an act of
state.

The Liu and Xia Plaintiffs argue that because their conduct violated customary standards of
internationa law and/or jus cogens norms, their acts cannot be deemed to be officid acts of the Sate, and
thus the act of state doctrine cannot beinvoked. Aswith the parallel argument made with respect to the
FSIA immunity of individud officids, however, this argument is not supported by case lawv. Whether the
acts of individua officids are attributable to the foreign state so asto condtitute acts of state turns not on
internationd law, but on domestic law and policy of the foreign date.

The act of gate doctrine is not rendered ingpposite Smply because internationa law or jus cogens
norms are violated. Asthe Court noted in Sabbatino, “the act of state doctrine is gpplicable even if
international law has been violated.” 376 U.S. at 431. The fact that the challenged action of the foreign
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date violates clear international consensus informs the doctrinal analysis (i.e. the first Sabbatino factor), not
the threshold question of whether thereis an act of date. Id. at 428. The Sabbatino anays's presupposes
aviolaion of internationa law. The act of state doctrine is not compelled by internationd law. Sabbatino,
376 U.S. a 427. Asacordlay, neither isit controlled by internationa law.

The cases which have addressed whether conduct of individual officials congtitutes an act of Sate
have focused on whether the officid acted congstent with the foreign state’ s laws or with approvd by the
national government, not on whether his or her acts violated international sandards. See Kadic, 70 F.3d at
250 (doubting whether acts of state officia “taken in violation of anation’s fundamentd law and wholly
unratified by that nation’s government” could be properly characterized as an act of ate); Filartiga v.
Pena-lrala, 630 F.2d 876, 839 (2d Cir. 1980) (doubting whether action by a ate officid “in violation of
the Condtitution and laws of the Republic of Paraguay, and wholly unratified by that nations government”
could properly be characterized as an act of state); Sharon v. Time, Inc., 599 F. Supp. 538, 544
(S.D.N.Y. 1984) (acts of then General Sharon not aleged to have been authorized by the State of Israd!,
but in fact was aleged to have gone beyond his authority in the campaign in Lebanon and by intentionaly
mideading nationad government were not acts of sate).

The question is whether, as measured by domestic laws and policies of the foreign Sete, the acts
of the defendant officids in this case are sufficiently atributable to the government of Chinaso asto
condtitute an act of state. The Ninth Circuit has not had an opportunity to address the paramenters of this
question. In Republic of the Philippines v. Marcos, 862 F.2d 1355 (9th Cir. 1988) (en banc), the court
gpplied the Sabbatino andyssto a RICO suit againgt former President Marcos and hiswife and held, after
baancing various factors, including the fact that Marcos had been deposed and that the United States did
not oppose adjudication of the suit, that the act of state defense did not bar the suit. Id. at 1360-61. Since
the Marcoses had at that point in the litigation “ offered no evidence whatsoever to support the classification
of their acts as acts of state,” the court had no occasion to address under what circumstances the acts of an
officid are sufficient to implicate the act of Sate doctrine. 862 F.2d at 1361.

In addressing the issue, the Second Circuit indicated that there is no requisite “ act of sae” where
the officid’ s conduct violated the foreign gate' s fundamenta laws and was wholly unratified by the nation’s

government. Kadic, 70 F.3d at 250; Filartiga, 630 F.2d at 889. Unlike thefactsin Kadic and Filartiga,
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Defendants acts, though apparently violative of the sate’ s domestic law, are not “whoally unrtified by that
nation’s government.”  Indeed, as discussed above, the PRC' s aleged repression of the Falun Gong
movement and violation of the international human rights of Falun Gong practitioners appears to be
consistent with and pursuant to the unofficia policy of the nationa government.? The question then is
whether the andysis of the act of state doctrine gppliesto such conduct thet is violative of domestic law but
nonethdess retified by the national government. This gppearsto be a question of first impresson in this
crcuit.

The language of the Second Circuit’ s decisonsin Kadic and Filartiga suggest that such conduct
may condtitute acts of state. In both cases, the court indicated there is no act of state where both of two
conditions are met: (1) the conduct violated the fundamenta laws of the foreign sovereign and (2) the
conduct was “wholly unratified” by the nation’s government. Kadic, 70 F.3d at 250; Filartiga, 630 F.2d
at 889. Inthe casesat bar, only thefirst condition is met. The Court concludes the second condition is
essentia to an act of sate.

The policy congderations underlying the act of state doctrine are implicated where apublic officid
engagesin conduct in executing policy authorized or ratified by the government even if that policy is covert
and inconggtent with officid law. The doctrine' s concern of affording respect and comity between and
among sovereign nations is implicated whenever the officid executes the policy of the sovereign.
Underhill, 168 U.S. a 252. That the government’ s policy is covert or inconsstent with its domestic law
does not gainsay the fact that conduct in execution of that policy isa“governmenta act” and the “exercise
[of] powers peculiar to sovereigns.”  Alfred Dunhill of London, 425 U.S. at 704.2* Cf. Restatement §
207(c) (1987) (date isrespongble for violations of internationa law resulting from action or inaction by an
officid “acting within the scope of authority or under color of such authority”). Enactment or issuance of a

2 The acts of the Defendants Liu and Xiain furtherance of nationd policy as dleged herein contrasts
with conduct undertaken for purely private financid gain asin e.g. Jimenez v. Aristeguieta, 311 F.2d 547,
558 (5th Cir. 1962) (dictator’ s embezzlement and fraud not protected by act of state doctrine).

24 Thedituationisana ogousto provisions of American law governing governmentd ligbility for theacts
of public officids. Under Monell v. Department of Social Services, 436 U.S. 658, 694 (1978), a
municpdity may be held liable in damages for acts of its individud officids if those acts are pursuant to a
customor policy of the government. That those acts violate e.g. federal statutes or the condtitution does not
negate the government’sliability. Nor would the fact that those customs or policies were secret and publicly
disavowed by the government immunize the government from liability.
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“datute, decree, order, or resolution” by the government is one way in which the State exercises its
sovereign power. Alfred Dunhill of London, 425 U.S. at 694-95. Creation and implementation of policy,
even if that policy is covert, isancther. Cf. Timberline Lumber Co. v. Bank of Am., 549 F.2d 597, 607
(Sth Cir. 1977) (expressing hestancy to “chalenge the sovereignty of another nation, the wisdom of its
policy, or the integrity or motivation of its action”).

Moreover, the concerns of the act of state doctrine for the separation of powers, the desirability
of having our government spesk with one coherent voice on matters of foreign affairs, and the interest in
avoiding conflict with and embarrassment of the Executive Branch are implicated where the conduct &t issue
isthe subject of diplomacy. Sabbatino, 376 U.S. at 423, 431-433; OPEC, 649 F.2d at 1360. Despite
the PRC's public disclamer of human rights violations and wrongdoing in its treetment of the Falun Gong
movement, the State Department has addressed the issue in its diplomatic communications with China. As
the letter from the State Department filed herein states, “the United States has repeatedly made these
concerns known to the Government of the PRC and has called upon it to respect the rights of dl its citizens,
including Falun Gong practitioners. Our critica views regarding the PRC Government’ s abuse and
mistreatment of practitioners of the Falun Gong movement are amatter of publicrecord . . .” Letter from
William H. Taft, IV to Assstant Attorney Gen. Robert D. McCalum of Sept. 25, 2002, a 2-3. The State
Department also ates that the “ Executive Branch has many tools at its diposd to promote adherence to
human rightsin China, and it will continue to apply those tools within the context of our broader foreign
policy interests” Id. at 7. It urgesthat “U.S. courts should be cautious when asked to St in judgment on
the acts of foreign officias taken within their own countries pursuant to their government’ s policy,” and that
“[Sluch litigation can serve to detract from, or interfere with, the Executive Branch’s conduct of foreign
policy.” Id. a 7-8 (emphasisin origind). Where aforeign state' s palicy isthe specific subject of foreign
diplomacy by the State Department, the separation of powers considerations underpinning the act of sate
doctrine areimplicated regardless of whether the subject policy is consstent with the foreign Sate’'s
domedtic laws.

The analysis of the act of state doctrine thus diverges from that of FSIA immunity. In holding the
FSIA does not supersede the act of state doctrine, the Ninth Circuit noted that the act of state doctrine
addresses different concerns than the doctrine of sovereign immunity. Liu, 892 F.2d at 1432; OPEC, 649
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F.2d at 1359-60. The law of sovereign immunity goes to the jurisdiction of the court, whereas the act of
date doctrine is prudentia. Sovereign immunity isa principle of internationa law recognized by the United
States by statute wheress the act of state doctrineis adomestic legd principle arisng from the peculiar role
of American courts. OPEC, 649 F.2d at 1359. The doctrine “recognizes not only the sovereignty of
foreign states, but also the sphere of power of the co-equa branches of our government.” 1d. “The
doctrine is meant to facilitate the foreign relations of the United States. . .” Marcos, 862 F.2d at 1361.
The FSIA embodies the principle of sovereign immunity law under which apublic officid is sripped of his
or her sovereign immunity defenseif he or she exceeds the scope of avalid grant of authority (e.g. by
committing an uncongtitutional act or otherwise violating gpplicable law). However, the policy concerns
embodied in the act of sate doctrine obtain whenever the officia acts pursuant to authority of or ratification
by the nationa government regardless of whether those acts comply with officia domestic law.
Accordingly, this Court finds that in the context of these default proceedings, the evidence
edtablishes that the Defendants dleged conduct was not “wholly unratified” by the PRC. It was pursuant
to policy and therefore congtituted acts of state. Hence, the Sabbatino andysis applies.
C. The Sabbatino Analysis

As discussed above, the Supreme Court in Sabbatino developed athree-factor balancing test to
determine whether the act of state doctrine bars suit:

[1] [T]he grester the degree of codification or consensus concerning a
particular area of internationd law, the more appropriate it is for the
judiciary to render decisions

regardingit. ..

[2] [T]he lessimportant the implications of an issue are for our foreign
relations, the wesker the judtification for exclugivity in the politica
branches.

[3] The bdance of rdlevant consderations may aso be shifted if the
government which perpetrated the challenged act of state is no longer in
existence. . .

376 U.S. a 428. The Ninth Circuit has aso held that the court should consider whether the foreign Sate

was acting in the public interest. Liu, 892 F.2d at 1432.

1 Degree of International Consensus
It iswell established that torture congtitutes jus cogens violations. Sderman de Blake v.
Republic of Arg., 965 F.2d 699, 714-15 (9th Cir. 1992). Asdiscussed below, the alleged acts of torture,
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crud, inhuman or degrading trestment and arbitrary detention which the Court finds actionable violate the
law of nations on which abroad degree of international consensus exists.  Moreover, as noted below, the
basis for commander responsibility for those acts are dso congstent with well recognized internationd law
standards. Seeinfra, Part VIII.

Accordingly, the first Sabbatino factor weighs againgt the act of state defense.

2. Implicationsfor Foreign Relations

The second Sabbatino factor reflects the “ peculiar requirements of successful foreign relations’ —
that “the United States must spesk with one voice and pursue a careful and ddliberate foreign policy.”
OPEC, 649 F.2d a 1358. Thisisthe central factor in the Sabbatino andyss and “[t]he ‘touchstone’ or
‘crucid dement’ isthe potentid for interference with our foreign relaions.” 1d. at 1360 (citation omitted);
see also Alfred Dunhill of London, 425 U.S. at 697 (the “maor underpinning of the act of state doctring’
isavoiding court rulings “that might embarrass the Executive Branch of our Government in the conduct of
our foreign rdaions’); Timberline Lumber, 549 F.2d at 607 (“The touchstone of Sabbatino- the potential
for interference with our foreign relations- isthe crucia eement in determining whether deference should be
accorded in any given case”); Liu, 892 F.2d at 1432 (accord).

In thisregard, the views of the State Department, while not “conclusive,” are entitled to respectful
congderation. Kadic, 70 F.3d at 250; Sharon, 599 F. Supp. at 552. Thereason is obvious. Primary
respongbility for conducting foreign raions lies with the Executive Branch. The limited indtitutiond
competence of the judiciary to assess the impact upon its rulings upon foreign relations makes second
guessing judgments made by the State Department hazardous. On the other hand, as previoudy noted, in
enacting the FSIA, Congress intended to end to practice of affording total deference to the views of the
Executive Branch on whether particular foreign states should be subject to suit on acase by case basis,
Congress trandferred ultimate respongibility from the executive branch to the judiciary. See Chuidian,
supra, 912 F.2d at 1100; Letelier v. Republic of Chile, 488 F. Supp. 665, 670 (D.D.C. 1980).
Moreover, in enacting the TVPA, Congress indicated its desire that certain conduct — torture and
extrgudicid killings— be amenable to adjudication by the federd courts.
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As mentioned previoudy, this Court invited the views of the State Department on the cases at bar.

The State Department urged againgt adjudication of the ingtant suits. Inits|etter, the Department expresses
the view that:

adjudication of these multiple lawsuits [chdlenging the legdity of the Chinese

government’s actions againg the Falun Gong], including the cases before

Magigtrate Chen, is not the best way for the United States to advance the cause

of humanrightsin China. . . .

... The Executive Branch has many tools at its disposal to promote adherence

to human rightsin China, and it will continue to apply these tools within the

context of our broader foreign policy interests.

We believe, however, that U.S. courts should be cautious when asked to St in

judgment on the acts of foreign officids taken within their own countries pursuant

to their government’ s palicy. . .

... Such litigation can serve to detract from, or interfere with, the Executive
Branch's conduct of foreign palicy.

... [P]racticad congderations, when coupled with the potentially serious adverse

foreign policy consequences that such litigation can generate, would in our view

argue in favor of finding the suits non-justiciable.
Letter from William H. Taft, IV to Assstant Attorney Gen. McCallum of Sept. 25, 2002, a 7-8 (emphasis
inorigind).

While the State Department does not describe with any more specificity how adjudication of the
ingtant cases could interefere with the Executive Branch’s foreign diplomacy in this matter, “the key inquiry
for the court’ s purpose is whether there will be an impact on the United States' foreign relations, not
whether the position adopted by the United States is well-founded or factudly accurate” Sarei v. Rio
Tinto PLC., 221 F. Supp. 2d 1116, 1192 (C.D. Cal. 2002). Seealsoid. at 1181-82 (“[T]he court must
accept the statement of foreign policy provided by the executive branch as conclusive of its view of that
subject; it may not assess whether the policy articulated is wise or unwise, or whether it isbased on
misinformation or faulty reasoning.”).

The Plantiffs contend that because the Executive Branch has aready publicly condemned the
PRC' s represson of the Falun Gong, an adjudication by this Court finding that government officids
committed violaions of internationd humean rights and imposing sanctions in the form of relief sought herein
(damages and equitable rief) would not interfere with the Executive Branch's foreign diplomacy efforts.
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While this fact may well mitigate the potentia conflict between coordinate branches of government, it does
not eiminate them for two reasons.

Fird, pronouncements or rulings from the different branches may have different implications. As
the Court in Sabbatino highlighted,

Even if the State Department has proclaimed the impropriety of the

expropriation, the samp of approva of itsview by ajudicid tribund,

however, impartid, might increase any affront . . . Consderably more

serious and far-reaching consequences would flow from ajudicid

finding that internationa law standards had been met if that

determination flew in the face of a State Department proclamation to

the contrary.
376 U.S. a 432. Even though the cases at bar are proceeding by way of default, that is no guarantee that
the Court, in examining the sufficiency of the Complaints and evidence presented, will in fact find an
internationa law violation. If it doesfind such violaions, as it does herein, the imprimatur of forma findings
by afedera court might in some circumstances have foreign policy implications beyond that desired by the
Executive Branch.?

Second and more importantly, athough the conclusions of this Court coincide with the Executive
Branch’s condemnation of the PRC’s human rights policy, there may be different gpproaches to diplomacy
inregard thereto. As past debates over other foreign diplomatic efforts have demondtrated, there are a
variety of approachesto changing aforeign state' s palicy, ranging from e.g. “ condructive engagement” to

economic isolation to threats of war.® Thus, for instance, an order imposing a significant damage award

% The Court also notes that the fact that the two individua Defendants herein appear to have had little
contact with the United States and that persond jurisdiction is based solely on service during their trangtory
physica presence in the United States and the fact that many of the Plaintitfs have little or not subgtantiad ties
to the United States could exacerbate tenson arising out of these suits. This assertion of the outer reaches of
the jurisdiction of the federa judiciary in these cases might appear especidly ironicin view of the government’s
res stanceto submissionto suchinternationd bodiesasthe Internationd Criminal Court. See Fdlicity Barringer,
“U.S Sance on War Crimes Court Reopens Rift with Allies,” S.F. Chron., June 11, 2003, at A8.

% For ingance, while virtudly al officids and policy makers condemned South Africa's system of
gpartheid, there was intense debate between those who advocated boycotting and isolating South Africaand
thosewho advocated “ condtructive engagement” withitsgovernment. Overriding apresidentia veto, Congress
enacted the Comprehensive Anti-Apartheid Act (“CAAA”) of 1986, 22 U.S.C. 5001 et seg., which
established U.S. policy toward South Africa and imposed subgtantid sanctions againg its white minority
government, and indituted civil and crimind liability for violations of the Act. See e.g., United Satesv. van
den Berg, 5 F.3d 439, 440 (9th Cir. 1993) (discussing the CAAA and itstermination by Executive Order in
1991 after South Africatook steps toward democracy).
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upon the two defendant officids or issuing an injunction could well conflict with the “tools” aluded to by the
State Department which the Executive Branch chooses to apply “within the context of our broader foreign
policy interests”

As noted above, while the views of the State Department are not dispositive, they are entitled to
“respectful consderation.” Kadic, 70 F.3d a 250. The Restatement, after reviewing cases in which the
State Department has stated a position on gpplication of the act of state doctrine, concludes: “It seems that
if the State Department issues aletter requesting that the courts not review the vaidity of particular act, such
aletter will be highly persuasiveif not binding.” Restatement at § 443 n.9.%

Asan empirica matter, this Court notes that as observed by the court in Sarel, “plantiffs have not
cited, and the court has not found, a single case in which a court permitted a lawsuit to proceed in the face
of an expression of concern such as that communicated by the State Department here” 221 F. Supp. 2d at

1192.% The casesinvolving Cuban expropriations are ingtructive. When Sabbatino was before the

2l Deferenceis due to the State Department on issues involving political, rather than lega judgments
for the same reasons that courts are reluctant to second guess the Executive Branch on questions of foreign
policy. Thus, the State Department’ slegd arguments that the court should refrain from exercising jurisdiction
because the dleged acts occurred entirely outside the United States or because persond jurisdiction over the
defendants were obtained only by aleged service of processduring an officid vist isentitled to lessweight than
itsjudgment that the assertion of jurisdiction over these cases could disrupt foreign relations. Indeed, the Court
finds that contrary to the Department’s legal arguments, it is clear that once persond jurisdiction is properly
asserted, Filartiga, Kadic, Marcos, Hilao |1, and their progeny establishesthat claims may be brought under
the ATCA or TVPA for violations of internationa human rights occurring entirely outsde the United States.

2 After the hearing, the Liu Plaintiffs submitted a supplementa brief arguing that the district court in
Sarel rgjected application of the act of state doctrine despite the State Department’ s assertion that the case
would interfere with foreign relations. Liu Plaintiffs Post-Hearing Memorandum in Response to Court
Inquiries, a 4-5. The Sarel court noted, “ The Statement of Interest filed by the Department of State does not
directly indicate whether it believes any of the act of state, politica question or international comity doctrines
aoplies. It does clearly expressthe view, however, that continued adjudication of this lawsuit will negatively
impact United States foreign relations with Papua New Guinea.” 221 F. Supp. 2d at 1190. The court held
that the act of state doctrine barred environmenta tort and racid discrimination clams. Id. at 1185-93.

More importantly, in Sarei, the didtrict court ultimately barred al dams under the politica question
doctrine. 1d. at 1185-93. The court acknowledged that “the same separation of powers principlesthat inform
the act of state doctrine underlie the politica question doctring” and it characterized the act of state doctrine
asthe foreign rdaions “equivaent” of the politica question doctrine. 1d. at 1196 (citations omitted). Under
these circumstances, this Court does not read Sarei’ s holding as contrary to the recommendation presented
here. Given that plaintiff's dams in Sarei were barred by the politica question doctrine, and given the
substantial overlap between that doctrine and the act of state doctrine, theLiu PlaintiffsS argument amountsto
adigtinction without a difference. Cf. Northrop Corp. v. McDonnell Douglas Corp., supra, 705 F.2d at
1046 (“The act of state doctrineis essentialy the foreign counterpart to the political question doctrine. Both
doctrines require courts to defer to the executive or legidative branches of government when those branches
are better equipped to handle a palitically sensitive issue. . . Neither doctrine is susceptible to inflexible

42




United States District Court

For the Northern District of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

Second Circuit, one of the State Department letters strongly suggested that the act of state doctrine not be
applied, and the Second Circuit relied on this |etter to affirm the district court’s decison not to gpply the act
of state doctrine. 307 F.2d at 858-859. However, when Sabbatino reached the Supreme Court, the
Executive Branch reversed course. The Solicitor Genera urged application of the act of state doctrine.
The Court ultimately adopted the Solicitor Generd’ s position. 376 U.S. at 430-432.

Likewise, in First Nat’'| City Bank v. Banco Nacional de Cuba, 406 U.S. 759 (1972), the
Cuban government seized City Bank branchesin Cuba. City Bank retdiated by sdling collateral which
secured aloan (which exceeded the value of the branches) it had made to the predecessor of the Banco
Naciona de Cuba. Cuba sued to recover the excess proceeds and asserted the act of state doctrineasa
defense to City Bank’s counterclaims. The Second Circuit held that the act of state doctrine barred City
Bank’s counterclaim. 431 F.2d 394 (2d Cir. 1970). The Supreme Court subsequently remanded the case
for reconsderation in light of the State Department’ s |etter that the act of state doctrine should not apply,
but the Second Circuit held that notwithstanding the State Department’ s change of position, Sabbatino
barred the counterclaim. 442 F.2d 530, 532, 536-38 (2d Cir. 1971). A mgjority of the Court reversed
the Second Circuit, although it presented only fractured reasoning as to why the act of state doctrine should
not apply. A threejustice plurdity relied upon the State Department’ s | etter and declared that the Court
should automatically defer to the Executive' s wishes and find the act of state doctrine not applicable. 406
U.S. at 769-70.%

In Alfred Dunhill of London, 495 U.S. at 695-706, an action brought by former owners of
expropriated Cuban cigar companies against American importers to recover payments for cigar shipments,
the court of gpped s held that ajudgment againgt the defendant importers was barred by the act of state
doctrine. The State Department proclaimed its position that the case did not raise an act of state question.

definition, and both must be applied on a case-by-case basisby baancing avariety of factors.”) (citing OPEC,
649 F.2d at 1358-59).

2 This opinion was authored by Justice Rehnquist, joined by Burger and White. 1d. at 765-70. Justice
Douglas concurred in the result but preferred to rely on equitable considerations. Id. a 772. Justice Powell
concurred in the result but objected to the Bernstern exception. 1d. at 773 (*1 would be uncomfortable with
a doctrine which would require the judiciary to receive the Executive's permisson before invoking its
juridiction.”).
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The Supreme Court subsequently reversed, with afour-justice pluraity stating that the State Department’s
argument was persuasive. |d. at 695-706. See also W.SKirkpatrick & Co., 493 U.S. at 403-409
(RICO action involving dlegations of congruction company’s bribery payments to Nigerian governmert,
the State Department advised that this case would not interferein foreign affairs, and Supreme Court held
that act of state doctrine did not apply); Marcos, 862 F.2d 1355 (en banc) (State Department argues that
act of sate doctrine not a defense in RICO action againgt former president of Philippines, Ninth Circuit
ruled that the act of state does not bar the suit); Allied Bank v. Banco Credito Agricola de Cartago, 757
F.2d 516 (2d Cir. 1985) (Second Circuit reversed both its own earlier ruling and that of the district court
after State Department filed brief recommending that the act of Sate doctrine did not bar suit); Banco
Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875, 884-85 (2d Cir. 1981) (act of state
doctrine held not to agpply when Berngtein letter obtained); Banco Nacional de Cuba v. Chemical Bank,
658 F.2d 903, 911 (2d Cir. 1981) (act of state doctrine defense recognized when Bernstein letter not
obtained); First Nat'| Bank of Boston (Int’l) v. Banco Nacional de Cuba v. Chemical Bank, 658 F.2d
895, 902 (2d Cir. 1981) (act of state doctrine defense recognized when Bernstein letter not obtained);
Sarel, 221 F. Supp. 2d at 1181 (court affords respectful consideration to the State Department’ s view that
a human rights suit would risk potentidly serious adverse impact on foreign rdationsin goplying the act of
sate doctrine and politica question doctrine).
In addition, the PRC, through the United States Department of State, submitted aletter to this

Court urging this Court not to assert jurisdiction over the ingtant cases. The PRC assartsin its letter that
Falun Gong is not ardigious bdief or spiritud movement but an “evil cult that serioudy endangersthe
Chinese society and people,” and that is has “ serioudy disrupted the law and order,” and endangered socia
dability by inciting lawless and disruptive acts including sabotage and suicide bombings. Statement of the
Gov't of the P.R.C. on “Falun Gong” Unwarranted Lawsuits, a 1-2 (trandated). The |etter denies
alegations of torture and mistreatment and assarts that the U.S. Courts have no jurisdiction over such suits
and that such lawsuits are detrimenta to ChinaUS rlations. In particular the Government contends that

If the US courts should entertain the “ Falun Gong” trumped-up

lawsuits, they would send awrong sgnd to the “Falun Gong” cult

organization and embolden it to initiate more such false, unwarranted

lawsuits. In that case, it would cause immeasurable interferences to the
normal exchanges and cooperation between China and the United




United States District Court

For the Northern District of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

Saesin dl fields, and severdly undermine the common interests of the
two countries.

Id. at 6.

This Court cannot assume the veracity of the factud assertions made by the PRC sinceit isnot a
party to the suit and because the assertions are not based on competent and admissible evidence (thereis
no declaration of a competent witness under oath). Accordingly, the Court cannot take judicid notice of
the PRC' s factud assertions contained in its submission. However, the Court can and does take judicia
notice under Fed. R. Evid. 201(b)(2) of the fact that the PRC vigoroudy opposes the assertion of
jurisdiction over the instant suits and views such suits as detrimenta to the relations between China and the
United States. The fact that the foreign State whose policies are at issue objects to the suit informs the
second Sabbatino factor — the sgnificance to our foreign relations. Given the PRC'’ s position, the posture
of the cases a bar stand in Stark contrast to the Situation in Hilao 11, where the Philippine government
expresdy disclamed any opposition to the suit againgt its former ruler. In re Estate of Ferdinand E.
Marcos, Human Rights Litig. (“ Hilao I1"), 25 F.3d 1467, 1472 (9th Cir. 1994).

Accordingly, the second Sabbatino factor generdly weighs againg judticiability. However, the
force of thisfactor may depend upon the nature of the relief sought. The more intrusive the remedy upon
the sovereignty of the foreign state, the more the concerns of the act of state doctrine are implicated. Cf.
Credit Suissev. U.S Dist. Ct., 130 F.3d 1342, 1347 (9th Cir. 1997) (“Any order from the district court
compelling the Banks to transfer or otherwise convey Edtate assets would be in direct contravention of the
Swiss freeze orders’); OPEC, 649 F.2d at 1361 (“ The possibility of insult to the OPEC states and of
interference with the efforts of the political branches to seek favorable reations with them is gpparent from
the very nature of this action and the remedy sought” — injunctive relief and damages).

Any injunctive relief which would command the defendant officias to comply with this Court's
order in contravention of PRC's practices or policies would obvioudly be disruptive. Such adirect intruson
into the sovereignty of the PRC risks enormous implications for our foreign rdations. Accordingly, though
the Complaint in the Xia case prays for injunctive rdief (without specifying whet that relief would be),
counsd for the Xia Plaintiffs acknowledged a the hearing herein that the Plaintiffs do not seek any
injunctive rdief againg Defendant Xia
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A monetary damages award based on the Defendant’ s acts of state (conduct attributable to the
nationa government of the PRC), while not as intrusive into sovereignty as an injunction, nonetheless
conditutes asgnificant invasion of sovereignty. Its effect would be smilar to the imposition of monetary
sanctions againgt aforeign state' s actions. The Court notes that the imposition of economic sanctionsis one
of the tools of foreign diplomacy that has often been controversid and the subject of debate and
deliberation between the politica branches of government. See infra footnote 25 (discussing South
Africa); van den Berg, 5 F.3d a 440. That damages are imposed upon individua public officias, rather
than directly againg the state itself, does not obviate the impact on foreign relationsif the basis of the
monetary sanctionsis the officid’s implementation of the foreign state' s policy. Not only would such an
award effectively impose a sanction againg the sate' s policy, but the risk of personal exposure to monetary
sanctions would subject the state’ s officias to conflicting commands — the officid must ether violate his or
her state’ s policies or be subjected to damages liability imposed by a United States court. Such adilemma
risks a substantial degree of interference with the foreign state’' s administration of government® and isthus
likely to have subgstantia implications for foreign diplomecy.

In contrast, the request for declaratory relief poses the least threet to foreign relations for severa
reasons. Firgt, dthough the judicid act of declaring aforeign sat€' s policy as violdive of internaiond law
implicates the act of gtate doctrine inasmuch asit entails ruling on the legdity of an “officid act of aforeign
sovereign performed within its own territory,” it does not command the state or its officids to do anything.
W.S. Kirkpatrick & Co., 493 U.S. at 405.

Second, in the cases a bar, any such declaration would be generaly consistent with the prior
public pronouncements of the State Department condemning China s repressive policy toward Falun Gong
practitioners. In its Statement of Interest, the State Department noted its “ critical views regarding the PRC
Government’ s abuse and mistrestment of practitioners of the Falun Gong movement are a matter of public

record” and are s&t forth in the Department’s annua human rightsreports. Letter from William H. Taft, IV

%0 |t is for sSimilar reasons — the concern of interfering with the administration of government — that
individud public officids are afforded qudified immunity from suit under 42 U.SC. 8 1983. See Harlow v.
Fitzgerald, 457 U.S. 800, 806 (1980) (purpose of gudified immun(ij?/ isto protect public officiasfrom “undue
interference with their duties and from potentialy disabling threats or ligbility”); Andersonv. Creighton, 483
U.S. 635, 638 (1987) (permitting damage suits againgt individua officids presents risk that fear of persond
monetary liability will “unduly inhibit officidsin the discharge of their duties’).
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to Assgtant Attorney Gen. McCalum of Sept. 25, 2002, a 3. The most recent report states that “[f]or
the past 3 years, the government has waged a severe palitical, propaganda, and police campaign againg the
FLG movement. . . . Directivesto prevent FLG protests at dl costs has resulted in many egregious abuses.”
Country Reports on Human Rights Practices- 2001, China, United States Dept. of State, March 4, 2002,
at 17 (available at http://www.state.gov/g/drl/rlshrrpt/2001/eap/8289pf.htm) The report goes on to state:

The Government intensified its repression of groups that it determined
to be“cults” and of the FLG in particular. Various sources report that
thousands of FL G adherents have been arrested, detained, an
imprisoned, and that approximately 200 or more FLG adherents have
died detention since 1999; many of their bodies reportedly bore signs
of severe beatings or torture or were cremated before relative could

examine them.
* % %
Police often used excessve force when detaining ul FLG

protesters, including some who were elderly or who were accompanied
by smdl children. During the year, there were numerous credible
reports of abuse and even killings of FLG practitioners by the police
and other security personne, including police involvement in begtings,
detention under extremedy harsh conditions, and torture (including
electric shock and by having hands and feet shackled and linked with
crossed stedl chains). Various sources report that since 1997
goproximately 200 or more FL G adherents have died whilein police

custody.

Id. at 18, 22.3! Given the Executive Branch's public and specific condemnation of the People' s Republic
of China s migreatment of Falun Gong practitioners, a declaratory judgment would essentidly affirm the
views of the State Department, thus creating minima risk of disrupting foreign relations conducted by the
Executive Branch.

Moreover, ajudgment declaring that certain aleged abuses violates internationa human rights
would not directly chalenge the legdity of China swritten law which, as previoudy discussed and as stated
in the People' s Republic of China s letter to this Court, aready prohibits such mistrestment. See Statement

31 A State Department spokesperson has aso publicly condemned China srepression of Falun Gong
practitioners. See Statement of Phillip T. Reeker, Daily Press Briefing, U.S. Dept. of State Au ust 20, 2001)
(available at http://www.state. gov/r/pa/prs/dpb/ZOOl 4576pf.htm) ?“We have raised with China on many
occasions our concerns about the crackdown on the Falun Gong and reports of torture and mistreatment of
detained and imprisoned practitioners, and we are going to continue to raisethoseissues’). So hasthe U.S.
delegationto the U.N. Commission on Human Rights. See Statement of Ambassador Shirin Tahir-Khdli, U.N.
Comm. on Human Rights, 57th Sess., March 30, 2001 (available at
http://www.state.gov/g/drl/rls'rm/2001/1806pf.htm) (“[The U.S. government] should not be silent when the
Chinese authorities . . . brutdly repress Falun Gong practitioners exercising rights of freedom of belief and
expresson”).
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of the Gov't of the P.R.C. on “Faun Gong” Unwarranted Lawsuits, a 3 (trandated) (“Prohibition of torture
has aways been a consstent position of the People’ s Republic of China. 1n 1986, Chinasigned The
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.”).
Findly, adeclaratory judgment in the instant cases would be based upon a default of two lower
level individud officids and not the crucible of an adversarid fact-finding process of trid in which the
government itself participated. While this may not lessen the legdl effect of afind judgment, a declaratory
judgment resulting from such a default may well have lesser implications politicaly than ajudgment based
upon forma findings after a contested trid.
Significantly, while the State Department has cautioned this Court againgt exercising jurisdiction of
the cases at bar, it dso urges that if this Court does not entirely dismissthe case that it “fashion itsfind
ordersin amanner that would minimize the potentid injury to the foreign relaions of the United States.”
Letter from William H. Taft, IV to Assstant Attorney Gen. McCdlum of Sept. 25, 2002, a 8. For the
reasons stated above, limiting rdlief to declaratory judgment would have such an effect.
3. Continued Existence of the Accused Gover nment
The third Sabbatino factor clearly weighsin favor of gpplying the act of state doctrine. Not only
does the PRC dill exigt, but the individud officids named as Defendants herein continue in their sgnificant
positions in the PRC, and as dleged, continue to implement the policiesin question. The Ninth Circuit has
noted the difference between suing a stting officia and one who has been deposed:
[T]he classfication of “act of Sate’ isnot a promise to the ruler of any
foreign country that his conduct, if chalenged by his own country after
hisfdl, may not become the subject of scrutiny in our courts. No
estoppd exigts insulating a deposed dictator from accounting. . . .
The classfication might, it may be supposed, be used to prevent judicid
chalengein our courts to many deeds of a dictator in power, & least
when it is gpparent that sustaining such chalenge would bring our
country into a hostile confrontation with the dictator. Once deposed,
the dictator will find it difficult to deploy the defense successfully. The
“balance of congderations’ is shifted.

Marcos, supra, 862 F.2d at 1360 (citing Sabbatino, 376 U.S. a 428). Virtudly every case permitting a

suit to proceed over the act of state objection advanced by an individua defendant involve former dictators,
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rulers or officias no longer in power.® Id. at 1361; Kadic, 70 F.3d at 250; Filartigo, 630 F.2d at 889;
cf. S. Rep. No. 102-249 (“the FSIA should normally provide no defense to an action taken under the
TVPA againg aformer officid”); Abebe-Jira v. Negewo, 72 F.3d 844, 848 (11th Cir. 1996) (affirming
entry of judgment againgt defendant local government officid who had personally supervised torture and
interrogation during 1970s Ethiopian military dictatorship then later worked in Atlanta, and rejecting defense
based on the political question doctring). But see Tachiona v. Mugabe, 216 F. Supp. 2d 262 (S.D.N.Y.
2002) (TVPA damages award), and 234 F. Supp. 2d 401 (S.D.N.Y. 2002) (ATCA damages award), in
which individua defendants were dismissed based on head of state immunity, but ruling political party of
Zimbabwe held liable for multi-million dollar judgment under TVPA and ATCA for campaign of
extrgjudicia killing, torture and other human rights abuses®® The Plaintiffs have cited no casein which the
court has refused to gpply the act of date doctrine in a suit againgt a gtting officid charged with
implementing current Sate policy, the legdity of which isat issue.

%2 TheLiu Plaintiffs cite Sharon, 599 F. Supp. 538 (S.D.N.Y. 1984), Jungquist v. Nahyan, 940 F.
Supp. 312 (D.D.C. 1996), rev' d on other grounds, 115 F.3d 1020 (D.C. Cir. 1997); and Letelier v. Rep.
of Chile, 488 F. Supr 665 (D.D.C. 1980) as cases in which the act of state doctrine was found not to bar
uits againg stting orficials. These casesareinapposite, however. In Sharon, atissuewasAriel Sharon'sacts
takeninhisformer capacity aslsradi defense minister. Sharon’ sposition at the time of the suit (not described
in the opinion), had nothing to do with the acts previoudy committed while defense minister.  After Sharon
resigned as Defense Minister he served as “Minister without Portfolio” in 1983-84, then as Minigter of Trade
and Industry in 1984-90. See Igadi Minidry of Foreign Affars webste, available at
http:/AMmww.mfa.gov.il/mfalgo.asp”MFAHO00ge0. Moreover, inthat caseit was Sharon who brought thelibel
auit and Time Magazine that asserted an act of state doctrine defense while aso taking the contrary position
that “ Sharon went beyond his authority in the campaign in Lebanon and intentionaly mided Prime Minister
Begin and the Cabinet into expanding the war.” 599 F. Supp. at 544. The district court rgjected Time' s act
of date defense because it contradicted Time stheory of thecase. Seeid. a 544 (“The actions of an officia
acting outside the scope of his authority as an agent of the State are Smply not acts of sate”). In summary,
the posture of Sharon isdistinct from the instant cases. InJungquist, the defendant Crown Prince’ sposition
was found to be unrdated to the conduct in question which wastaken solely in hisindividua capacity. Letelier
did not involve asuit againgt an individud official.

3 In Mugabe, where the defendants failed to answer, the United States government was permitted
to intervene for the limited purpose of appealing the judgment. 186 F. Supp. 2d 383 (SD.N.Y 2002). In
addition, the State Department submitted asuggestion of immunity based onthreearguments: (1) head-of-gate
immunity; (2) diplomatic immunity; and (3) persond inviolability ataching to both defendants Mugabe and
Mudenge, the president and foreign minister, respectively. 169 F. Supp. 2d 259, 267-68 (S.D. N.Y. 2001),
reconsideration denied 186 F. Supp. 2d 383 (S.D.N.Y. 2002). While the State Department argued that
permitting the action to proceed againgt the Presdent and Foreign Minigter “would be incompatible with the
United States' foreign policy interests” (169 F. Supp. 2d at 267) the act of state doctrine per se was not
andyzed. The digtrict court dismissed the three individua defendants (the information minister had not been
properly served), but held that persond inviolability could not be extended through Mugabe and Mudenge to

ther political party aswdl. 1d. at 318.
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After the hearing on Plaintiffs motions, the Xia Plaintiffs have submitted post-hearing supplementa
memoranda indicating that Defendant Liu, subsequent to the filing of this suit, left his post as Mayor of
Beijing to accept a promotion to the higher post of Secretary of the Communist Party for the City of
Bajing's Municipa Party Committee, a post “more powerful” than the position of Mayor. Xia Pls.” Post-
Hearing Supp. Mem., a 2. TheLiu Plantiffs argue that Defendant Liu's new datus subgtantialy
diminishes foreign policy implications of this suit. Notice of Change in Defendant’ s Status (Feb. 3. 2003);
Nathan Decl. Nonetheless, the newspaper article attached as an exhibit to the Liu Plantiffs Notice
describes the Chinese Communist Party Politburo as “the second highest body of power in China” Exh. 1;
see also Exh. 2 (Palitburo is “second highest seet of power”)

The Court is not convinced that this change materidly dters the Sabbatino andyss. Firg,
Defendant Liu was the Mayor at the time the suit was filed and for a substantia period during the pendency
of thissuit. The concern about the disruption of foreign relaions semming from subjecting a sitting officid
to suit obtains to alarge extent even if the officia leaves the post during the pendency of the suit. Second,
Defendant Liu has |eft the pogition of Mayor for a*more powerful” postion. While thereisadistinction
between Chinese Communist Party and the government, and Defendant Liu may no longer be a government
officd per se, Plantiffs do not serioudy dispute that the Chinese Communist Party wields considerable,
virtudly monopoaligtic, political power over the mechanisms of government in the PRC. Cf. Nathan Decl. |
6 (acknowledging the Chinese Communist Party’ s “tight control over government...”); Robert C. Berring,
Chinese Law, Trade and the New Century, 20 Nw. J. Int’l L. & Bus. 425, 444 (2000) (“ The CCP
[Chinese Communist Party] <till monopolizes power and refuses to accept chalengesto its authority. The
problems swirling around the Falun Gong sect illugtrate this monopoly on power.”).  Infact, the State
Department describes the PRC as “an authoritarian state in which the Chinese Communist Party (CCP) is
the paramount source of power. At the nationa and regiond leves, Party members hold dmost dl top
government, police, and military postions. Ultimate authority rests with members of the Politburo.”
Country Reports on Human Rights Practices — 2001, China, U.S. Dept. of State, March 4, 2001, at 1.
Faintiffs concede that Defendant Liu will assume a*“more powerful” pogtion as ahigh ranking officid within
the CCP and that “ Defendant Liu will continue to exert considerable influence over policies and actions of
government at both the loca and nationd levels’ Xia PIs.” Post-Hearing Supp. Mem., a 3-4. Presumably
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those palicies and actions includes the nationd policy of repressng the Falun Gong. Plaintiffs do not
contend otherwise. Thus, Defendant Liu's promotion contrasts sharply to Ferdinand Marcos status as
“deposed dictator.” 862 F.2d at 1360.

Finaly, and most importantly, the essence of the suit a bar is a challenge to the nationdly directed
policies of Faun Gong represson implemented by Defendants Liu and Xia. According to the Plaintiffs,
these palicies are ongoing and transcend the individud defendants. Thisis not a case where the existing
nationa government has disavowed the conduct of aformer officid. Cf. Hilao I, 25 F.3d at 1472 (current
Philippine government sated that Marcos acts were “clearly in violation of exiging law”). Given the policy
concerns of the act of gate doctrine, the risk of interfering with foreign sovereignty and disrupting foreign
relations remain largely unaffected by Defendant Liu's changein position. As such, the third Sabbatino
factor weighsin favor of gpplying the act of Sate doctrine.

4. Whether the Foreign State Was Acting in the Public I nterest

As noted above, the PRC contendsiin its letter submitted to this Court that its actions outlawing
Falun Gong were taken because of the threst to public hedth and safety posed by the“cult.” Evenif the
PRC' s purpose in sngling out the Flun Gong movement were demonstrated by competent evidence and
thus found to be taken in the “public interest,” it would be difficult to conclude that the more specific actions
dlegedly taken in violaion of internationd human rights — e.g. torture, crudl, inhuman or degrading treatment
and arbitrary detentions—were “in the public interest.” The PRC does not attempt to jutify the dleged
violations of internationa human rights. Rather, it categorically denies that they occurred. Indeed, the PRC
contends that any such violations would be contrary to Chineselaw. Thus, this Court cannot conclude that
if dleged violaions are proven, they were done “in the public interest.”

51




United States District Court

For the Northern District of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

5. SUmmary

Although the first and fourth Sabbatino factor weigh in favor of exerciang jurisdiction over the
ingtant case, the second and third factors weigh strongly againgt it. As noted above, the touchstone of the
act of date doctrineistherisk of interfering with the conduct of foreign relations by coordinate branches of
government. That thissuit is brought againg Stting officids aggravates that risk. Hence, the second and
third factor coalesce to counsel strongly againgt assertion of jurisdiction. However, because the risk of
interfering with the Executive Branch is minima were this Court to enter declaratory judgment, particular if,
as discussed below, that judgment islimited to the individud daims brought by the Plaintiffs, the Court
concludes that the act of date doctrine bars plaintiffs claim for damages and injunctive relief but not their
clam for declaratory relief.

VII. ANALYSSOF PLAINTIFFFSHUMAN RIGHTSCLAIMS

While the Rlantiffsin both the Liu and Xia cases have asserted claims of torture under the TVPA
and numerous other human rights violations under the ATCA, as explained below, the Court concludes that
only certain clams — torture under the TVPA, arbitrary detention under the ATCA, and crud, inhuman, or
degrading trestment under the ATCA arejudticiable.

At the outsst, it should be emphasized that only claims of the individud Plaintiffsin each case are
before the Court. The Liu suit is brought by six individuds. The Xia suit is brought nomindly asadass
action by three individua lead plaintiffs (one of whom is suing on behdf of her mother who isincarcerated in
aprison labor camp). However, the Xia Plaintiffs have never moved to certify the class. Hence, the human
rights claims asserted must be assessed in the context of the nine individuals Plaintiffs before the Court.

Moreover, dthough the individua Defendant officials have not answered and defaulted, the PRC
has filed, through the State Department, a statement in opposition to this court’ s adjudication of the Liu and
Xia lawsuits. Asnoted above, in its opposgition letter, the PRC contends, inter alia, that the Falun Gong
was banned after the PRC concluded that it was a“cult” and an “unregistered and illegd organization,”
(Trandation of Chind's Statement at ] 2), and that its founder, Li Hongzhi, and certain practitioners have
committed activities that pose a“ serious threeat to public security,” such as:

. “[H]arassing and assaulting people who have different views with them,”;
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. Organizing “many illega mass gatherings, disrupting and blocking the traffic and

provoking and stirring up troubleq,]”;

. “[S)teding state secrets, sabotaging broadcasting, televison and other public

fadilities, intentiondly attacking the nationd satdllite facilities and jamming the
broadcasting of satellite programd,]”;
. Ingtigating “ self-immolation for the sake of *ascending to Heaven[,]”; and
. Plotting and committing “train derailing or suicide bombings.”
Id. 1. Thus, on July 29, 1999, the PRC issued an arrest order for Li Hongzhi. Id. 2. Assuch, the
[i fPRCl edniends teetivi det] antonytbedayori€on it atters areadcincinda ot il ye. huhdan
rights abuses suffered directly by the individua Plaintiffs while detained by Chinese authorities — torture,
crue, inhuman and degrading trestment, and arbitrary detention. These claims are not dependent upon the
legdity of the PRC’s decision to outlaw the Falun Gong or the bona fides of the PRC’ s asserted
judtification for the arrest and detentions of FL G supporters and practitioners. Nor do they depend on facts
beyond the individua circumstances of the detention of eech individud Plaintiff. Asthe Plaintiffs assertin
their reply to the PRC sfiling, a least with respect to these dams, “the lawfulness of Falun Gong is not an
issue that needs to be addressed by the Court . . . since the sole question posed by the complaintsis
whether Defendant officids carried out acts of torture [ ] and other gross human rights violations againg the
Haintiffs. .. If they did, the reason they committed the atrocitiesisirrdevant.” Plaintiffs Motion to Strike
the Government of China's Statement, at 2. As explained below, if the Defendants herein committed or are
legdly responsible for the commission of the acts complained of, such as torture, while the Plaintiffs were
detained, any asserted judtification for their arrest islegdly irrdlevant.

Second, there are the broader claims asserted by the Plaintiffs which do require assessment of the
government’s action in outlawing of Falun Gong and the bona fides of the government’s purpose. These
clams dso require determination of facts that extend beyond their circumstances of the individud Plaintiffs.

Thus, for instance, the claim of genocide asserted by the Xia Plantiffs requires afactud showing of
either large scale or widespread systematic practices on the part of the defendant. Genocide, as defined by
the Restatement, is an act committed with the intent to destroy awhole or a part of a nationd, ethnica,

racid, or religious group. Restatement § 702, cmt. d. The Internationa Crimina Tribund for Yugodavia
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(“ICTY”) held that genocidd intent lies only when “a reasonably substantial number relative to the total
population of the group” within a geographic area has been physicaly destroyed. Prosecutor v. Skirica,
Judgement Case No. IT-95-8-T, 165 (Int'l Crim. Trib. Yugodavia, Trial Chambers, Sept. 3, 2001)
available at http:/Aww.un.org/icty/sikiricaljudgement/010903r98bis-e.pdf.3* Before raifying the
Genocide Convention, the United States Senate made a Smilar declaration. The Senate declared thet
genocidd intent lies only when a*“ substantia number” of victims have been killed. S. Exec. Rep. No. %4-
23, at 1-2, 6, 18 (1976); see also David Alonzo-Maizlish, Note, In Whole or in Part: Group Rights, the
Intent Element of Genocide and the “ Quantitative Criterion,” 77 N.Y.U.L. Rev. 1369, 1374 n.16,
1385 (2002) (quoting the “substantial number” language in S. Exec. Rep. No. 94-23).%

The clam of crimes againgt humanity asserted by the Liu Plaintiffs likewise requires finding of facts
beyond the circumstances of the individua plaintiffs. The scope of adefendant’ s actionsis probetive of the
actus reus eement of the crime. Prosecutor v. Akayesu, Judgment, Case No. ICTR-96-4-T, 1 568-
581 (Int'l Crim. Trib. Rwanda, Tria Chamber |, Sept. 2, 1998) 1998 WL 1782077 (UN ICT
(Trid)(Rwa)). A crime againgt humanity is specificaly defined, in part, as an act committed as part of a
“widespread or systematic’ attack against a civilian population. 1.C.C. Statute, art. 7, 37 [.L.M. 999, 1004
(1998). Thetermswidespread and systematic have been defined as follows:

The concept “widespread” may be defined as massve, frequent, large
scae action, carried out collectively with consderable seriousness and
directed againg amultiplicity of victims. The concept of “sysemdtic’

may be defined as thoroughly organised and following aregular pattern
on the basis of acommon policy involving substantid public or private

3 Thus, for instance the ITCY in Skirica hed that two percent of a population in a certain
geographica area“would hardly qualify as a‘reasonably substantia’ part of the . . . population.” Skirica,
72.

% Genocideis a“specific intent offense” Beanal v. Freegport-McMoran, Inc., 969 F. Supp. 362,
373 (E.D. La 1997), aff'd 197 F.3d 161 (5th Cir. 1999);Kadic, 70 F.3d at 244; see also Xuncax V.
Gramajo, 886 F. Supp. 162, 176, 188 (D. Mass. 1995); Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322,
1354-55 (N.D. Ga. 2002); Sarei, 221 F. Supp. 2d at 1151; Presbyterian Church of Sudan v. Talisman
Energy, Inc., 244 F. Supp. 2d 289, 316 (S.D. N.Y 2003). Thus, the nature and scope of the practice is
probative of the defendant’smensrea. Prosecutor v. Akayesu, Judgment, Case No. ICTR-96-4-T, 1568
(Int’'I Crim. Trib. Rwanda, Trid Chamber |, Sept. 2, 1998) 1998 WL 1782077 (UN ICT (Tria)(Rwa)). That
intent may be inferred from, inter alia, the number of victims (Prosecutor v. Skirica, Judgment, Case No.
IT-95-8-T, 11 76-90 (Int'l Crim. Trib. Yugodavia, Trid Chamber, Sept. 3, 2001) available at
http:/Aww.un.org/icty/skiricaljudgement/ 010903r98bis-e.pdf) and the scale of atrocities committed.
Akayesu, 1 523.
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resources. Thereis no requirement that this policy must be adopted
formaly asthe policy of asate. There must, however, be some kind of
preconceived plan or policy.
Akayesu, 580 (cited the Report on the International Law Commission to the General Assembly, 51 U.N.
GAOR Supp. (No 10) at 94, U.N.Doc. A/51/10 (1996)).%°
Moreover, the claims alleging genocide and interference with freedom of religion and belief require
an assessment of the government’ s judtification for actions taken againgt the Falun Gong, including the arrest
and detention of their practitioners and supporters freedoms. Theright to freedom of religion and belief
protected under the Universal Declaration of Human Rights and the Internationa Covenant on Civil and
Political Rights (“ICCPR”) is subject to restrictions that are “ necessary to protect public safety, order,
hedlth or mords, or the fundamentd rights and freedoms of others.” Generd Comment 22 under Article 18
of the ICCPR, 83" Asnoted above, the PRC assarts such judtification in defense of its officid actions
outlawing the Flun Gong. See generally Trandation of China's Statement. Genocide likewise requires a
finding that rather than attempting to pursue a legitimate socia god, its perpetrators engage in acts
“committed with intent to destroy” the targeted group and causing their physica destruction. Restatement 8
702 cmt. d; Kadic, 70 F.3d at 244; see also Beanal, 969 F. Supp. at 373; Xuncax, 886 F. Supp. at 188;
Mehinovic, 198 F. Supp. 2d at 1354-55; Sarei, 221 F. Supp. 2d at 1151; Talisman, 244 F. Supp. 2d at
327.
The Court concludes only the first set of narrower claims pertaining to the individud Plaintiffs are
appropriate for judgment by default in the instant cases. It does so for several reasons.
Firg, in contrast to claims which require the resolution of specific facts particular to the individud
Faintiffs before the Court, the broader claims which entall findings of systemic and widespread practices

% Seealso Prosecutor v. Rutaganda,39 I.L.M. 557, 571 (Case No. ICTR-96-3-T, May 2000);
Wiwa v. Royal Dutch Petroleum Co., 2002 WL 319887, at *10 (S.D.N.Y. Feb. 28, 2002) (citing
Rutaganda); Darryl Robinson, Defining “ Crimes Against Humanity” at the Rome Conference, 93 Am.
J.Int'l L. 43, 47-52 (1999).

3" See also Tachiona v. Mugabe, 234 F. Supp. 2d 401, 428-29 (S.D.N.Y. 2002); Declaration on
the Elimination of All Formsof Intolerance and of Discrimination Based on Religion and Bdlidf, art. 1(3), G.A.
Res. 55, 35 U.N. GAOR Supp. No. 51; European Convention on Human Rights, Nov. 4, 1950, art. 15(1),
213 U.N.T.S. 221; American Convention on Human Rights, Jan. 7, 1970, art. 12(3), 1144 U.N.T.S. 123,
African Charter of Human and Peoples’ Rights, June 27, 1981, art. 8, OAU Doc. CAB/LEG/67/3/Rev. 5
(1981).
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greetly enlarges the scope of the factua inquiry that must properly be undertaken; that inquiry would involve
facts beyond thet to which individua Plaintiffs may competently testify. Moreover, damswhich requirea
determination into the bonafides, legitimacy and substantiation of the government’ s purpose in suppressng
the Falun Gong would require the Court to delve into what is akin to legidative facts. It would entall a
judicid inquiry well beyond the concrete factud dlegations pertaining to the individud clams.

While broad factua determinations are not inherently beyond the competence of the Court to
adjudicate, the rdiability of the process of determining such facts are severdly compromised in the cases a
bar. The ingtant cases are proceeding as default judgments againgt two mid-leve officids who serve at
locd levels of government. That these cases are not formaly brought againgt the nationa government of
China, but againgt two locd officids is sgnificant in the context of the default judgment at issue herein. As
previoudy noted, once a default is entered, the adlegations of the complaint together with competent
admissble evidence submitted by the moving party are usudly treeted astrue. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (Sth Cir. 1987); Danning v. Lavine, 572 F.2d 1386, 1388 (Sth Cir.
1978). While there normally is good reason for assuming that alegations directed against a defendant are
admitted and true if left unanswered and unopposed, there is less reason to do so when the dlegations are
broad and implicate conduct and policies of others beyond the defendant’ s control, including in this case
those of the national government. Judgment by default is not areliable process for determining facts where
the defaulting defendants are not in a position to admit facts pertaining to conduct and policy (e.g. that of
the nationd government) beyond their control and who have less incentive to defend and controvert

dlegations directed at others.®

3 For instance, in numerous cases cited by the Xia Plaintiffs as evidence of abuses suffered by
potentia classmembers, the arrests and detentionstook placein jurisdictions outside Beijing and the Liao Ning
Province. In particular, at leest eight aleged torture victimslisted in the Xia unswvorn affidavit may have been
arrested and detained outside Liao Ning. The affidavit provides: (1) Wang Y ouji was arrested and detained
in Gonji before being transferred to a Liao Ning facility, (2) Song Jinying was arrested in Paotai and detained
at Wafangdian, (3) Case 15 was arrested by Heshijiao police, (4) Liu Shan's and Li Zhi’s whereabouts are
unknown, and (5) Miao Junjie’' sand Zheng Y uyine splaces of arrest were undisclosed. The Xia Plantiffsaso
rely on the State Department’s report on human rights violations in China as evidence of the defendants
wrongdoings. However, the report merdly liststheregionsin Chinawhere human rights have been violated and
does not focus specificaly on the conduct of government officids in Beijing and Liao Ning. In addition to
describing the conditions in Liao Ning, the report aso highlights conditions in Heilongjian, Tianjin, Inner
Mongolia, Zhgjiang, Hebel, Shaanxi, Sichuan, Wuhan, Shangha, Xinjiang, Guangxi, and Chongaing. Infact,
the report makes no mention of human rights violaions in Bejing.
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Moreover, default judgment is aless rdiable process for finding facts where the scope of the facts
are beyond that to which the individua plaintiffs are competent to dlege and testify.* The possibility of
disputes concerning materid facts, afactor informing the court’ s discretion in deciding whether to enter a
default judgment (Eitel, supra, 782 F.2d at 1471-72) is magnified under these circumstances. And given
the potentia unreiability of making broad factud findings by default in these peculiar circumstances, the
strong policy favoring a decison on the merits (Eitel, 782 F.2d at 1471-72) dso counsels against entering
default judgment on the broader clams.

Furthermore, to the extent adjudication of the broader human rights claims requires an assessment

of the PRC' s officid decision to outlaw the Falun Gong, it implies a direct chalenge to officid governmentd

% In this respect, the evidence of specific abuses suffered by other individuasisnot nearly asrdiable
as that pertaining to the named Flaintiffs. TheXia Plantiffs have submitted a document entitle “ Additiona Un-
Notarized Information Compiled by Falun Gong on Persecution, Torture and Execution of Practitioners in
Liaoning Province” catal oging human rightsviolations suffered by others. It gppearsto beasummary compiled
by unidentified persons through some undefined process, the evidentiary basis of which isunclear. Indeed, it
is not accompanied by any sworn statement as to its authenticity, accuracy, or the other factors which would
inform its admissibility as evidence. As such, it is not competent admissible evidence to prove the conduct
described therein.  Fed. R. Evid. 602-603. Furthermore, the statement contains inadmissible hearsay
satements because they are unsworn out-of-court statements taken for the purposes of substantiating the Xia
Fantiffs various clams of human rights violations. They do not fal within any hearsay exception categories
provided under Fed. R. Evid. 803-804. See Webb v. Lewis, 44 F.3d 1387, 1390-93 (9th Cir. 1994)
(amended opinion) (statement taken by socia worker trained to dicit descriptions of sexual abuse was
inadmissble hearsay lacking guarantees of trustworthiness), cert. denied, 514 U.S. 1128 (1995); see also
Idaho v. Wright, 497 U.S. 805, 826-27 (1990); Padilla v. Terhune, 309 F.3d 614, 620 (Sth Cir. 2002);
United Sates v. Valdez-Soto, 31 F.3d 1467, 1471 (9th Cir. 1994), cert. denied, 514 U.S. 1113 (1995);
Larezv. City of Los Angeles, 946 F.2d 630, 643 n.6 (9th Cir. 1991) (uncorroborated unsworn satement);
Hal Roach Sudios, Inc. v. Richard Feiner and Co., Inc., 896 F.2d 1542, 1552 (9th Cir. 1989); Bulthius
v. Rexall Corp., 789 F.2d 1315, 1316 (9th Cir. 1985) (the court did not abuse its discretionary power by
exduding unsworn affidavits prepared specificaly to support aparty’ s case by individuas who arguably have
an interest in the outcome); United States v. Satterfield, 572 F.2d 687, 691 (Sth Cir. 1978); Jackson v.
Bache & Co., Inc., 381 F. Supp. 71, 100 n.1 (N.D. Cal. 1974).

The Plaintiffs aso rely on reports such as an annua human rights report issued by the U.S. State
Department which finds human rights violations by the government of China directed inter alia at the Falun
Gong practitioners. The State Department’ sannua human rights reports have been held to fal withinthe public
records exception to the hearsay rule under Fed. R. Evid. 803(8), and is thus admissble. See Bridgeway
Corp. v. Citibank, 201 F.3d 134, 143-44 (2d Cir. 2000); see also Bank Méelli Iran v. Pahlavi, 58 F.3d
1406, 1411 (9th Cir. 1995) (reying on the annud reports in granting summary judgment on the issue of the
fairness of Iranian courts), cert. denied, 516 U.S. 989 (1995); Canales Martinez v. Dow Chem. Co., 219
F. Supp. 2d 719, 735, 737, 740 (E.D. La. 2002) (relying on annua reports on the fairness of the courts in
Costa Rica, Honduras, and the Republic of Philippines in deciding whether those courts can provide an
adequate form for the plaintiff’s clams). The annua human rights reports have aso been found to be
trusworthy. See Bridgeway, 201 F.3d at 144. While the reports may be admissible evidence, they do not
provide the same qudity of evidence as the specific and direct evidence subgtantiating the particular abuses
dlegedly suffered by theindividua Plaintiffs. Thereport has greater probetive vauein establishing asagenerd
matter the scope and nature of human rights violaionsin China
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policy of the PRC. Asdiscussed above (see Section V, supra), such a chalenge would, in substance,
condtitute the practical equivalence of a suit againgt the government of China, even though the suits are
brought nomindly againg individud offidas See Park v. Shin, 313 F.3d at 1144. Assuch, these claims
fal more squardly within the bar of the FSIA than suits chalenging conduct unauthorized by officid law of
the foreign sovereignty.

Findly, to the extent the Court is required to pass on the legdity and propriety of actions officidly
sanctioned and justified by the government of the PRC, such an adjudication implicates core concerns
underpinning the act of state doctrine. As discussed above (see Section VI, supra), dthough the Court
concludes that even unofficia and publicly disclaimed policy (e.g. of torture) of the foreign state congtitutes
an “act of date” raisng judticiability problems, the act of sate doctrine is even more squardly implicated
were the court required to rule on the legdity of an “official act of aforeign sovereign performed within its
own territory.” W.S Kirkpatrick & Co., Inc. v. Envtl. Tectonics Corp., Int’l, 493 U.S. 400, 405-06
(1990) (emphasis added). See Liu v. Republic. of China, 892 F.2d 1419, 1432 (9th Cir. 1989) (act of
gtate doctrine implicated “when courts are asked to judge the legdity or propriety of public acts committed
within aforeign sate's own borders’). Cf. Beanal v. Freeport-McMoran, Inc., 197 F.3d 161, 167 (5th
Cir. 1999) (“the argument to abstain from interfering in a sovereign’s environmenta practices [dleged to
inflict human rights violaions and genocide] carries persuasive force especidly when the dleged
environmenta torts and abuses occur within the sovereign’s borders and do not affect neighboring
countries’).

Faintiffs appear to implicitly acknowledge the difficulties that would inhere in the Court’s
adjudication of the lawfulness of PRC's decision to outlaw Falun Gong and the reasons for the aleged
commission of human rights violations. As noted above, the Plaintiffs have stated that “the lawfulness of the
Falun Gong spiritua movement and the activities of its practitioners and supportersin Chinaneed not be a
maiter of concern to this Court, and is not avdid bassfor chalenging thislitigation.” PaintiffS Mation to
Strike the Government of China's Statements, at 2; see also Liu Plaintiffs Response to Statements by
United States Department of State and Government of the People's Republic of Ching, at 1-2, 13; Xia
Haintiffs Reply to the State Department’ s Statement of Interest and Statement by the Government of
Chinain Response to Questions Posed by the Court, at 5 (hereinafter “Xia Plaintiffs Reply to Sate
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Department’ s Statement”). Moreover, Plaintiffs post that “[t]he judtifications for the Chinese government’s
prohibition of Falun Gong provided in China s Statements are immateriad tothecase” Liu Pantff's
Response to China's Statements, at 13. They dso date that “the reason they committed the atrocitiesis
irrelevant, and need not be considered as materia to adjudication of the causes of action that have been
presented.” Plaintiffs Motion to Strike, at 2. The Court agrees with these statements insofar asthey rdate
to clams of torture, arbitrary detention, and crudl and inhuman treatment. The Court does not agree,
however, that the other broader human rights claims would not require such an adjudicetion.

The above concerns counsd in favor of adjudicating only the individuaized human rights claims of
torture, crud, inhuman, and degrading trestment, and arbitrary detention of the individud Plaintiffs.
Accordingly, the Court below analyzes these three claims.

A. TheTorture Claims (TVPA)

The Xia Flantiffs and two of the Liu Plaintiffs alege they were subject to torture and thus assert
clamsunder the TVPA. Plantiffs alegations are sufficient to state daims of torture within the meaning of

these laws. The TVPA definestorture as follows;

(1) the term ‘torture means any act, directed againg an individud in the
offender’ s custody or physica control, by which severe pain or suffering
(other than pain or suffering arising only from or inherent in, or incidentd to,
lawful sanctions), whether physicd or mentd, isintentionaly inflicted on that
individua for such purposes as obtaining from that individua or athird

son information or a confesson, punishing that individud for an act that
Individua or athird person has committed or is suspected of having
committed, intimidating or coercing that individua or athird person, or for
any reason based on discrimination of any kind; and

(2) mentd pain or suffering refersto prolonged mental harm caused by or

resulting from—

gﬁ% the intentiona infliction or threatened infliction of severe physica pain or

e1ng;

(B) the adminigtration or application, or threatened administration or

g)plicati on, of mind altering substances or other procedures calculated to
Isrupt profoundly the senses or the persondity;

§C§ the threat of imminent death; or

D) the threat that another individud will imminently be subjected to degth,

severe physcd pan or suffering, or the adminitration or gpplication of

mind altering substances or other procedures caculated to disrupt

profoundly the senses or persondity.”
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28 U.S.C. §1350 note 8§ 3(b). The TVPA’sdefinition of torture mirrors that of the United Nations
Convention Againg Torture, etc. (“CAT”), previoudy mentioned in Part IV, supra. The Convention,
which has been ratified by the United States*° defines torture as follows:

For the purposes of this Convention, the term ‘torture’ means any act by

which severe pain or suffering, whether physicd or mentd, isintentiondly

inflicted on a person for such purposes as obtaining from him or athird

person information or aconfesson, punishing him for an act he or athird

person has committed or is suspected of having committed, or intimidating

or coercing him or athird person, or for any reason based on discrimination

of any kind, when such pain or suffering isinflicted by or at the ingigation of

or with the consent or acquiescence of apublic officid or other person

acting in an officid capacity. It does not include pain or suffering arisng only

from, inherent in or incidentd to lawful sanctions.
Available at http://193.194.138.190/html/menu3/b/h_cat39.htm. See also Restatement § 702 cmt. g
(1987) (quoting the same definition of torture).

A threshold issue of standing must be addressed with respect to one Plaintiff. Xia Plantiff B does
not alege that sheisavictim of torture hersdf. Rather, she seeksrdief for the harm that has been inflicted
on her parent, who is currently incarcerated in the Masanjia Labor Camp in Liao Ning Province. As such,
she must establish her standing to sue under the TVPA.

B. Standing for Plaintiff B

There are two bases for standing under the TVPA: (1) where the plaintiff isadirect victim of the
adleged torture and (2) where the plaintiff brings a claim on behalf of a deceased tortured victim. H.R. Rep.
No. 102-367(111) reprinted in 1992 U.S.C.C.A.N. 84, 87; S. Rep. 102-249(1V)(C). The House Report
provides that the TV PA “authorizes the Federd courtsto hear cases brought by or on behdf of avictim of
any individual who subjects a person to torture or extrgudicid killing.” H.R. Rep. No. 102-367(111)
reprinted in 1992 U.S.C.C.A.N. a 87. Smilarly, the Senate Report provides that the TVPA “permits suit
by the victim or the victin' s legal representative or abeneficiary in awrongful death action.” S. Rep. 102-
249(1V)(C).

40 Li v. Asheroft, 312 F.3d. 1094, 1102 (9th Cir. 2002) (“The United States signed the Convention
onApril 18, 1988, and the Senate ratified it on October 27, 1990. . . . The Convention became binding on the
United States in November of 1994 &fter President Clinton delivered the ratifying documents to the United
Nations. . . .”) (citations omitted).

60




United States District Court

For the Northern District of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

The Ninth Circuit has not ruled on the second basis for standing, i.e. to sue on behaf of tortured
victims* Regarding suits brought on behaf of others, two district court cases— Cabello v. Fernandez-
Larios and Xuncax v. Gramajo —suggest that the TVPA dlows only cdlaims brought on behaf of
deceased torture victims. The court in Cabello provided that “[the legidature] intended to dlow the
surviving legd representative of a deceased torture victim to recover on behdf of the victim's estate.”
Cabello v. Fernandez-Larios, 205 F. Supp. 2d 1325, 1334-1335 (S.D. Fla. 2002) (emphasis added).
Smilaly, in Xuncax, the court provided that “under either federa or sate law, [the] plaintiffs cannot
recover on behdf of their rdativesfor . . . torture” Xuncax, 886 F. Supp. a 192. Plaintiffs herein have
not cited any persuasive authority to the contrary.

Accordingly, the Court concludes that absent a ruling from the Ninth Circuit holding to the contrary,
Xia Paintiff B has no standing to bring an action for torture on behdf of her parent. Her parent was not
subject to an extrgudicid killing, and Plaintiff B hersdf does not dlege sheis atorture victim.

C. L egal Sufficiency of the Plaintiffs Claimsof Torture

The facts offered by the remaining plaintiffs who assert torture dams—Does | and |l and Plaintiffs
A and C — aufficiently support their claims of torture under the TVPA. To establish a cause of action for
torture under the TVPA, each plaintiff must show the following: (1) that the defendant acted “under actud
or gpparent authority, or color of law,” (2) that the defendant subjected the plaintiff to torture, (3) that the
plaintiff has exhausted “ adequate and available remedies” and (4) that the ten-year statute of limitations has
not run. 28 U.S.C. § 1350 note § 2.

“1 In Doe v. Unocal Corp., the Ninth Circuit held that where the action is not a class action, the
plaintiff cannot recover damages based on injury to another (2002 WL 31063976 at * 16), but as discussed
infra footnote 7, en banc review is now pending in that case so the earlier ruling was withdrawn. 2003 WL
359787.
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1 Color of Law or Authority

Each plaintiff must first establish that governmenta actors carried out the dleged torture. 28 U.S.C.
§ 1350 note § 2. With regards to the phrase “under actual or apparent authority, or color of law,” the
House Report provides that “the plaintiff must establish some governmentd involvement in the torture to
proveaclam.” H.R. Rep No. 102-367(I1l) reprinted in 1992 U.SC.C.A.N. a 87. The TVPA bars suits
brought againg “purely private groups.” Id.

Both complaints provide that PRC police and security forces conducted the torture. Liu Compl. 111
13-24 & Xia Compl. 1119, 11. The acts were committed under color of authority. Furthermore, as
discussed under Section V111 on Commander Responsibility, both Defendants Liu and Xia can be held
responsible for their subordinates conduct under both American and internationa law principles on
commander responsibility. As such, the facts pleaded properly support afinding of governmenta
involvement in eech plaintiff’s dleged torture,

2. ActsRisingtotheLeve of Torture

After establishing the Sate actor requirement, the plaintiffs must show that they were subjected to
actsrisang to the leve of torture. Asnoted above, the TVPA defines torture as:
[A]ny act, directed againgt an individua in the offender’ s custody or
scd control, by which severed pain or suffering . . ., isintentiondly
inflicted on that individua for such purposes asobtaining . . .
information or a confesson, punishing that individud . . ., intimidating or
coercing that individud or athird person, or for . . . discrimination of
any kind.
28 U.S.C. § 1350 note 8§ 3(b)(1).
Does| and Il and Plaintiffs A and C have each offered facts sufficient to support afinding of acts
risng to the level of torture.
a. Subjected to Torture While Under the Actor’s Custody or Physical Control
For an act to conditute torture, it must first be conducted while the plaintiff was under “the
offender’ s custody or physica control.” 28 U.S.C. § 1350 note § 3(b)(1). Both complaints herein provide
that PRC palice and security forces conducted the aleged torture during the plaintiffs arrests and
detentions. Liu Compl. 11 13-25 & Xia Compl. 111 9-11, 25-27. Therefore, the first element of tortureis

met.
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b. SeverePain or Suffering

In order to condtitute “torture’ under the TVPA, the dleged acts mugt inflict “severe’ pain or
auffering. 28 U.S.C. 8 1350, note 8 3(b)(1). The TVPA definition borrows extensively from the 1984
United Nations Convention Againg Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, supra (“CAT”). Pricev. Socialist Peopl€e' s Libyan Arab Jamahiriya, 294 F.3d 82, 92
(D.C. Cir. 2002). “The severity requirement is crucia to ensuring that the conduct proscribed by the
Convention and the TVPA s sufficiently extreme and outrageous to warrant the universal condemnation
that the term ‘torture’ both connotes and invokes.” 1d. “‘[O]nly acts of acertain gravity shdl be
considered to condtitute torture.’” 1d. (citation omitted). Accordingly, “[n]ot al police brutdity, not every
ingtance of excessive force used againgt prisoners, istorture’ under the TVPA. |d. a 93 (emphasisin
origind). Rather thetermis**usudly reserved for extreme, deliberate and unusudly crue practices, for
example, sustained systematic beeting, application of dectric currents to senstive parts of the body, and
tying up or hanging in positions that cause extreme pain.”” Smpson v. Socialist People’s Libyan Arab
Jamahiriya, 326 F.3d 230, 234 (D.C. Cir. 2003) (quoting Price, 294 F.3d at 92-93). The crucid issues
isthe degree of pain and suffering the torturer intended to and actudly did inflict —“[t]he more intense,
lagting, or heinous the agony, the more likely it isto betorture” Price, 294 F.3d at 92.

The Ninth Circuit has not yet addressed the contours of the definition of torture under the TVPA. It
has, however, in the context of persons seeking relief from deportation, interpreted the “torture’ under the
Foreign Affairs Reform and Restructuring Act of 1988 (“FARRA”) which implements CAT. SeeLi v.
Ashcroft,312 F.3d 1094, 1103 (9th Cir. 2002); Al-Saher v. INS, 268 F.3d 1143, 1147 (9th Cir. 2001).
See also Wang v. Ashcroft, 320 F.3d 130, 133 (2d Cir. 2003). FARRA prohibits deportation or
extradition of an individua where there are subgtantial grounds for believing the individua would bein
danger of being subjected to torture. 8 U.S.C. § 1231. Becausethe TVPA definition of torture borrows
extensvey from CAT and thus the two statutes may be read in pari materia, the courts' interpretation and
application of torture under CAT informs the interpretation of torture under the TVPA.#

42 Judtice Department regulaions interpreting the Foreign Affairs Reform and Restructuring Act of
1988 definestorture smilarly to the TVPA. It requires, inter alia, the intentiond infliction of “severe pain or
uffering, whether physical or mentd.” 8 C.F.R. § 208.18(a)(1). Itis"an extreme form of cruel and inhuman
treatment.” 8 C.F.R. § 208.18(a)(5).
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In Al-Saher, the Ninth Circuit found that the petitioner, a native and citizen of Irag seeking asylum
in the United States, had been subject to torture in Irag where he had been subjected to sustained beatings
for amonth during hisfirst arrest, during which time he was tied and blindfolded and beaten by attackers
hands, feet and athick electrical cable. 268 F.3d at 1145, 1147. During a second arrest, he was
subjected to severe beatings and burned with cigarettes over an 8 to 10 day period. Id. The court
concluded “[t]hese actions were specificdly intended by officidsto inflict severe physicd pain on Al-
Saher.” 1d. at 1147.

In contragt, in Li v. Ashcroft, the Ninth Circuit held that a petitioner seeking asylum had not
established torture when she was forced to endure a pregnancy examination which lasted haf an hour a the
village birth control department. 312 F.3d at 1103. The court found the examination was not an “extreme
form of crud, inhuman treatment.” 1d.

In Wang, the Second Circuit held that the petitioner, who deserted the Chinese military, had not
proven alikelihood that he would be subject to torture if returned based on a previous escape attempt in
which he was captured, beaten, kicked and punched unconscious. Wang, 320 F.3d at 136, 144.
Although the decision was based primarily on the lack of systemic evidence suggesting likdlihood of torture,
the court characterized the begting as “a deviant practice carried out by one rogue military officid.”

In Abebe-Jira v. Negewo, 72 F.3d 844, 845 (11th Cir. 1996), the Eleventh Circuit held that
detaining the victim, forcing her to undress, binding her legs and arms, and whipping her on the legs and
back with wire and threatening her with death congtituted torture.

In order to establish torture, the plaintiff must establish facts and details specific enough to permit
the court to assess the severity of the mistrestment. In Price, the D.C. Circuit ruled the plaintiff’s generd
alegations that prison guards “kick[ed], club[bed], and beat” the plaintiff was sufficiently detailed to
determine whether the severity requirements for torture had been met. Price, 214 F.3d at 93. There was
no information about the frequency, duration and parts of the body at which the bestings were aimed. 1d.
Nor was there information about weapons used to carry them out. 1d. The court remanded the case to
permit the plaintiff to amend the complaint. Id. at 94. See Beanal v. Freeport-McMoran, Inc., 197 F.3d
161, 166 (5th Cir. 1999) (plaintiffs asserting torture claims to provide “ adequate factua specificity asto
what had happened.”).
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A number of lower court cases have addressed the contours of torture actionable under the TVPA.
Thedidrict court in Daliberti v. Republic of Iraq found that “direct attacks on apersonand . . .
deprivation of basc human necessities [dleged by the victim] are mor e than enough to meet the definition
of ‘torture’ in the Torture Victims Protection Act.” 97 F. Supp. 2d 38, 45 (D.D.C. 2000) (emphasis
added). The plaintiff in Daliberti aleged that he was confined for up to eeven days without lights,
windows, water, atoilet, and abed. 1d. On one occasion, prison guards aso stripped him naked,
blindfolded him, and threatened him with eectrocution by placing wires on histesticles. 1d.

Two years later, the same digtrict court found that being “held for fourteen monthsin crud, inhuman
conditions, denied sufficient food and water, subjected to constant and deliberate demordization, physicaly
beaten, possibly subjected to gruesome physica torture, and denied essentia medica trestment” was
torture. Surette v. Islamic Republic of Iran, 231 F. Supp. 2d 260, 264 (D. D.C. 2002).

In Mehinovic v. Vuckovic, the court found that the plaintiff’ s dlegations sufficiently support a
finding of physica and mental torture under the TVPA. 198 F. Supp. 2d 1322, 1346 (N.D. Ga 2002).
Theplaintiffsin Mehinovic dleged that Bosnian Serb police officers subjected them to repeated “kicks and
blows to the face, genitals, and other areas’ until they dmost lose consciousness. Id. a 1345. During the
course of the physica beating, each plaintiff sustained either broken ribs or broken fingers. Id. at 1346.
One plaintiff was dso forced to play a“game of horsg” in which asoldier rode on the plaintiff’s back while
hitting the plaintiff on the head with abaton. Id. Ancther plaintiff was hung upside until he dmost logt
consciousness. 1d.

In Cronin v. Ilamic Republic of Iran, 283 F. Supp. 2d 222 (D.D.C. 2002), the plaintiff was
tortured for purposes of FSIA where terrorigts inflicted severe pain on plaintiff over afour-day period in
order to force him to confessto being an Isradli spy. 1d. at 233-34 (citing TVPA). Pantiff, who was
dready being trested for a painful bowe obstruction when he was kidnapped from a hospital, was gashed
in the head by arifle butt, was repeatedly kicked and punched severely, and was forced to witness others
being savagely beaten. 1d. at 226-28. The beatings compounded his medica condition so that he could
not stand, St or even drink water, causing him to be near deeth from dehydration. 1d.

In order to establish mentd (in contrast to physical) torture, the TV PA requires a showing of
“prolonged” mental harm that is caused by the threet that either the victim or another will be imminently
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subjected to desth or severe physical pain or suffering. 28 U.S.C. 8 1350 note 8 3(b)(2). The TVPA
does not define the length of time required for afinding of “prolonged” mental harm. The Mehinovic
complaint aleged that the plaintiffs “feared that they would be killed by [the defendant] during the beatings
heinflicted or during games of ‘ Russian roulette” and that “each plaintiff continues to suffer long-term
psychologica harm as aresult of the ordedls they suffered at the hands of the defendant and others.” 198
F. Supp. 2d at 1346.

While the precise contours of “torture” under the TVPA may be ill-defined, the statutory and
regulatory definitions expressed in the TVPA, CAT and FARRA, together with the interpretive case law
discussed above, make clear that while asingle instance of “garden variety” excessive force may not
condtitute torture, sustained systematic beatings or use of particularly heinous acts such as electrica shock
or other weapons or methods designed to inflict agony does condtitute torture. Asthe court in Price noted,
the court must assess the intengity, duration and heinousness of the agony inflicted. Price, 294 F.3d at 93.

Applied to the cases at bar, Does | and I and Plaintiffs A and C have dl provided specific
descriptions of acts that exceed “garden variety” excessve force. They each have dleged facts showing
sustained bestings over alengthy period. Some have dleged, in addition, heinous methods of inflicting
agony.

In particular, both Does | and |1 specificaly dlege that severe mental and physica harm resulted
from their bruta treatment by Beijing police forces and prison guards. Liu Compl. 11 13-25. Doel
sustained at least 20 days of physica beatings during which she was aso subjected to “dectric shocks
through needles placed in her body.” 1d. {1 13-15. Each session lasted at least three hours. 1d. {1 13-15.
During one of the brutal sessions, she sustained head injuries so severe that the guards had to drag her out
of theinterrogation room to her cdll. 1d. 1114. The severe begting caused her to lose the ability to est.
Id. 1 15.

Beijing security forces subjected Doe Il to asmilar course of brutdity during her 32-day detention.
Liu Compl. 11117-25. When Doe Il was arrested at a peaceful demonstration, “[p]olice officers
repeatedly dapped her in the face and on her ears, causing her to temporarily lose her hearing.” 1d. § 18.
They a0 kicked her with their boots as they transported her to the detention center. 1d. At the detention
center, she was physically beaten and kicked in the head and chest until shelost consciousness. 1d. 1 20.
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At one point, “four femae officers pulled her hair and hit her head againgt the floor.” 1d. While shewas
unconscious, she was stripped naked. 1d. Upon regaining her consciousness, she was subjected to more
physical besting. “Severa guardstook her into another room, tied her down to a bed, and began
interrogating her.” 1d. §21. She further dleges that when she refused to answer, they “pumped liquid” into
atube that was inserted through her nose, causing her “severe pain.” Id. On one occasion, a guard
alowed one of her celmatesto beat her severdly in exchange for areduced sentence. 1d. §24. Her
injuries from that beating was s0 severe that the guard had to stop the beating after twenty minutes and even
felt “obliged to remove her fromthe cdl.” 1d. 24. The severe physica beatings |eft her body marred with
“purple and black bruises” 1d. 122. In addition to the physica brutdity, Beijing prison officids aso
subjected her to mentd torture. She was forced to witness the guards' severe mistreatment of aclose
friend. 1d. 20. Her “friend was sexually assaulted in her friend’ s vagind area, causing the friend to
hemorrhage’ and deprived of medica trestment. 1d.

Like the Liu Pantiffs Xia Plantiffs A and C have dso dleged facts that are legaly sufficient to
support afinding of severe pain and suffering. In fact, Plaintiffs A and C's orded spanned over alonger
period of time than the ordedl of Does| and I1. Likethe plaintiff in Daliberti, the Xia Plantiffs susaned
direct attacks and were deprived of basic necessities for long periods of time. Xia Plantiff A dlegestha
she was arrested twice and detained for atota of 104 days following the arrests. Confidentia Affidavits of
Xia Plaintiffs. During her detention, she was handcuffed back-to-back with other prisoners, and physically
beaten. On one occasion, she was deprived of food, water, deep, and the use of toilet facilities for three
days and two nights. 1d. Asaresult, she was forced to defecate on hersdf and “endure]d] the filth” on her
body. Id. Shewas aso placed on atorture device caled “Di Lao,” which is*atorture device for capital
criminals that had not been use{d] since the Cultural Revolution.” Id. Plantiff A further Satesthat the
“rusted torture instruments’ were used to grind the detainees’ wrists and ankles until the detainees bled. 1d.
The guards aso sedled her mouth with adhesive tape to prevent her from reciting Flun Gong beliefs while
shewason the Di Lao. 1d.

Like Plantiff A, Plaintiff C was aso physicdly besten by the Liao Ning Province police during two
periods of detention totaling 78 days. Confidentid Affidavits of Xia Plaintiffs. On at least one occasion,
prison guards brutaly beat him with an dectric baton, aleather bet, and iron chains until he bled and until
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helogt consciousness. Confidentid Affidavits of Xia Plantiffs & Xia Compl. § 11. On other occasions, he
was “ hung from water pipes for three days, handcuffed to other prisoners and not alowed to deep.” Xia
Compl. 127. The begtings left hisfoot badly mangled. Id. §11. After hisrelease, Haintiff C was
continuoudy harassed by loca police officers who threatened to send him to alabor camp. Confidentia
Affidavitsof Xia Plantiffs. Thus, he was forced to leave his home and go into hiding. |d.

In sum, al four plaintiffs have sufficiently aleged facts establishing the severe pain or suffering
requirement for torture.

c. Requistelntent

Thelast dement that each plaintiff must establishisintent. 28 U.S.C. § 1350 note § 3(b)(1). The
TVPA requires thet the offender acted for such purposes as abtaining information, intimidation, punishment
or discrimination. 28 U.S.C. § 1350 note 8 3(b). The D.C. Circuit in Price explained that the list of
purposes was included to illugtrate “the common motivations that cause individuas to engagein torture.”
294 F.3d & 93. The purpose of the intent requirement is to diminate claims based on “haphazard” acts.
Id.

In both cases, the arresting officers and prison guards are dleged to have acted, at the very leadt,
for such purpaoses as obtaining information, intimidation, punishment, or discrimination.  Inthe Liu case,
Does| and Il were arrested and detained because of their support of the Falun Gong practice. Liu
Compl. 1113-25. In the Xia case, Defendant Xiaissued directives and orders cdling for the targeting,
intimidation and punishment of Falun Gong practitioners as * hateful group acting againgt the best interests of
Chinese society.” Xia Compl. 123. According to the complaint, Plaintiff A was arrested, detained, and
tortured for “ her participation in the Falun Gong spirituad movement, and her belief and practice in Faun
Gong related associations, observances and activities” 1d. 9. Plaintiff C was arrested and detained
because the Liao Ning Province police suspected that he was a Falun Gong practitioner. The Xia
Complaint also alegesthat “[p]olice questioned him as to whether he practiced Falun Gong and brutally
beat him with an eectric baton” when he refused to answer. Xia Compl. §127. When he refused to
denounce the practice of Fun Gong, he was “hung from water pipes for three day, handcuffed to other
prisoners and not allowed to deep.” Id. §127. As such, the facts as plead support a finding that the

government officids in both cases acted with the requisite intent to intimidate, punish and discriminate
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againg these individuas as the basis of their practice or support of Falun Gong. At the very leest, the
allegations establish these were not merely haphazard acts.

In sum, the facts offered by Does | and 11 and Plaintiffs A and C sufficiently support afinding thet
they have been subjected to actsrising to the level of torture.

3. Exhaustion of L ocal Remedies and Statutes of Limitations

In addition to requiring that the aleged acts come within the definition for torture, the TVPA dso
has two procedura requirements. (1) exhaugtion of loca remedies, and (2) commencement of an action
within the statute of limitations period. 28 U.S.C. § 1350 note 2(b-C). Regarding exhaustion of remedies,
the TVPA provides that the court “shall decline to hear a clam under this section if the claimant has not
exhaugted adequate and available remedies in the place in which the conduct giving rise to the clam
occurred.” 28 U.S.C. § 1350 note 2(b). However, thisrequirement is not jurisdictional. The responding
party “has the burden of raising the nonexhaustion of remedies as an affirmative defense and must show that
domestic remedies exist that the clamant did not use” Hilao v. Estate of Marcos (“ Hilao 111), 103
F.3d 767, 778, n.5 (9th Cir. 1996) (quoting S. Rep. No. 102-249, at 9-10). By defaulting, neither
defendant in the cases at bar has raised the affirmative defense of non-exhaustion. Moreover, even had the
defense been properly raised, exhaustion may be excused where the plaintiff demonstrates that the loca
remedies are “ineffective, . . . inadequate, or obvioudy futile” 1d.; see Mehinovic v. Vuckovic, 198 F.
Supp. 2d 1322, 1347, n.30 (N.D. Ga. 2002) (accord). Asto the second procedura requirement, the
TVPA provides. “No action shdl be maintained under this section unlessit is commenced within 10 years
after the cause of action arose.” 28 U.S.C. § 1350(c).

Thefacts offered in both complaints are sufficient to establish their compliance with both procedura
requirements. First asto exhaustion of local remedies, the Liu Plantiffs alege that “[i]n light of the
repressve actions and palicies of the People' s Republic of China described above, and the control exerted
over the Chinese judiciary by its executive authorities, there are no adequate and available remedies for
Haintiffs clamsin the People’'s Republic of China,” and that the government has issued an ordinance
prohibiting atorneys from engaging in legd advocacy on behdf of petitioners and that those making
alegations againg the government could suffer “serious reprisals.” Liu Compl. §138. Specificaly, Does|
and || dlege that they were arrested after they tried to apped to the Beijing Government on behaf of Falun
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Gong practitioners who have been arrested, detained and tortured. Liu Compl. 1113, 17. Both of the
Does have fled the PRC to escape further persecution. Liu Compl. 11 16, 25.
Asfor the Xia Plantiffs, they alege that they cannot exhaust local remedies because of the risk of
further persecution. Their complaint notes:
[A]lphabetic designations have been used to subgtitute for the specific
identities of the individudly named plaintiffsin order to protect them and
ther families, some of whom remain within the jurisdiction of China,
from reprisa, asavery red and substantid risk exists that the
Government of Chinawould seek to inflict punishment or coercion on
the [p]laintiffs and/or their families as aresult of ther filing this lawsuit
and bringing public exposure and criticism to the government’ s policies
and practices regarding the intimidation of Falun Gong practitioners and
the government’ s efforts to terminate the Falun Gong movement.
Xia Compl. 8. Exhaugtion of remedies would have been ineffective and futile.
Regarding the statue of limitations, both actions are brought well within the statute of limitations
period. The acts of torture aleged by the plaintiffsin both casesfirst took placein 1999. Liu Compl. 11 9-
11 & Xia Compl. 113, 14. Assuch, the ten-year limitations period does not run until 2009. Thus, both
actions are not time-barred.
In sum, the facts offered by Does | and |1 in the Liu action and Flantiffs A and C in the Xia action
aufficiently support their cdlams of torture under the TVPA. Xia Raintiff B, however, hasfaled to date a
claim on behdf of both hersdlf and her parent.

D. Crud, Inhuman or Degrading Treatment (ATCA)

Does| and Il and the four non-Chinese Liu Plaintiffs contend thet their trestment congtitutes crud,
inhuman, or degrading treetment in violation of the ATCA. Becausetortureis at the extreme end of the
continuum of conduct which is crud, inhuman or degrading (Mehinovic v. Vuckovic, 198 F. Supp. 2d
1322, 1348 & n.33 (N.D. Ga. 2002), (quoting Restatement § 702, Reporters Note 5)), this Court’s
finding that Does | and |1 were subject to torture obviatestheir ATCA clamsin thisregard. The Court
therefore addresses the claims of the other four Liu Pantiffs

The Ninth Circuit has held that to determine whether atort in violation of the law of nations has
been committed under the ATCA, the court must decide “*[1] whether there is an gpplicable norm of
internationd law [proscribing such atort] . . . recognized by the United States . . . and [2] whether [that
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tort] was violated in [this] particular case’” Martinez v. City of Los Angeles, 141 F.3d 1373, 1383 (9th
Cir. 1998), (quoting Trajano v. Marcos, 978 F.2d 493, 502 (9th Cir. 1992)). The applicable norm of
internationd law must be ** specific, universa, and obligatory.’” Id. at 1383 (quoting Hilao I1, 25 F.3d at
1467). If the alleged conduct violates “well-established, universdly recognized norms of internationa law”
aclam may be stated under the ATCA. Filartiga, 630 F.2d at 888. In determining norms of internationa
law, the court may look to court decisons, the work of jurists and the usage of nations. Martinez, 141
F.3d at 1383-84.%

“Crud, inhuman, or degrading treatment” has been condemned by humerous sources of
internationd law. See Restatement § 702(d). See also Universd Declaration of Human Rights, Dec. 10,
1948, art. 5, G.A. Res. 217A(I11), 3 U.N. GAOR Supp. No. 16, U.N. Doc. A/810 (1948); United
Nations Convention Against Torture, etc., art. 16, S. Treaty Doc. No. 100-20, 23 I.L.M. 1027 (1984);
International Covenant on Civil and Political Rights, March 23, 1976, art. 7, 999 U.N.T.S. 171 [hereinafter
“ICCPR"]; Forti v. Suarez-Mason, 694 F. Supp. 707, 712 (N.D. Cal. 1988); Xuncax v. Gramajo, 886
F. Supp. 162, 187 (D. Mass. 1995); Wiwa v. Royal Dutch Petroleum Co., 2002 WL 319887, at *8
(S.D.N.Y. 2002); Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322, 1348 (N.D. Ga. 2002). The courts
have thus held thereis a dlear internationd prohibition againgt crue, inhuman or degrading trestment. See
Tachiaona v. Mugabe, 216 F. Supp. 2d 262, 281 (S.D.N.Y. 2002); Mehinovic, 198 F. Supp. 2d at
1348; Estate of Cabello, 157 F. Supp. at 1360-61; Jama v. I.N.S,, 22 F. Supp. 2d 353, 363 (D.N.J.
1998); Xuncax v. Gramajo 886 F. Supp. 162, 187 (D.Mass. 1995); Forti, 694 F. Supp. at 711.

The question iswhether the prohibition on crudl, inhuman and degrading trestment * possesses the
requisite eements of universdity and specificity to condtitute a recognized proscription under the customary
law of nations.” Tachiona v. Mugabe, 234 F. Supp. 2d 401, 435 (S.D.N.Y. 2002). There does not
appear to be a gpecific standard for determining what congtitutes such trestment. Internationd law merdly
provides that “cruel, inhumane, or degrading treatment” encompasses acts faling short of torture. See
Mehinovic, 198 F. Supp.2d at 1348 (cruel, inhuman or degrading trestment defined as including “acts

43 Within the Ninth Circuit TVPA and ATCA havethe sameten-year Satute of limitations. Deutsch
v. Turner Corp., 324 F.3d 692, 717 (9th Cir. 2003); Papa, 281 F.3d at 1013. Haintiffs dams are well
within the tatute of limitations snce none of the aleged wrongdoing occurred prior to 1999.
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which inflict menta or physical suffering, anguish, humiliation, fear and debasement, which do not riseto the
level of ‘torture’ or do not have the same purposes as ‘torture.””), see also Restatement § 702, Reporters
Note 5. Infact, the authorities provided by the Plaintiffsin their supplementd briefs merdly illugtrate the
array of actsthat courts around the world have found to be crudl, inhuman or degrading. See Aff. of
Internationd Law Scholars on the Status of Torture, Crud, Inhuman or Degrading Treatment, Crimes
Agangt Humanity, and Arbitrary Detention under Internationd Law [“1L Aff.”], 111 18-29. None of the
international decisions cited by the Plaintiffs provides a specific sandard for parsing out acts that are crud,
inhuman or degrading from acts that are not.

The courts have diverged in their approach to the question as to whether the prohibition on crud,
inhuman, or degrading trestment is sufficiently specific to be actionable under the ATCA. In Forti, the
court held that there was no clear universally accepted guidance as to what congtitutes such trestment. 694
F. Supp. a 712. The Forti court explained, “ Absent some definition of what congtitutes ‘ crud, inhuman or
degrading trestment’ this Court has no way of determining what aleged trestment is actionable, and whet is

not.” Id. at 712.
In contrast, the court in Xuncax, while acknowledging the complex definitional problem of thistort,
reasoned that “[i]t is not necessary for every aspect of what might comprise astandard . . . be fully defined

and universaly agreed before a given action meriting the labd is clearly proscribed under internationd law .
.. 886 F. Supp. a 187. The focus, under Xuncax, is on the specific conduct at issue, and the question
under the ATCA iswhether that conduct is universally condemned as crud, inhuman, or degrading. See
Eastman Kodak Co. v. Kavlin, 978 F. Supp. 1078, 1093 (S.D. Fla. 1997) (issue is whether “the
internationa community would . . . agree that that specific conduct amounted to” a violation of customary
internationd law) (emphasisin origind).

This Court is persuaded that the Xuncax approach is correct. Asthe authorities cited above
demongtrate, nearly every case addressing the question subsequent to Forti has held that conduct
aufficiently egregious may be found to condtitute cruel, inhuman or degrading trestment under the ATCA.
Moreover, subsequent to Forti, the United States rtified the Internationa Covenant of Civil and Political
Rights which prohibits, inter alia, “crud, inhuman or degrading treatment or punishment.” Estate of
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Cabello, 157 F. Supp. a 1361. The fact that there may be doubt at the margins — afact that inheresin any
definition — does not negate the essence and gpplication of that definition in clear cases.

The Court therefore examines the adlegations of each of the four non-Chinese plaintiffsin Liu to
determine whether their dleged treatment is sufficiently severe o asto violate universally accepted norms
prohibiting cruel, inhuman or degrading treetment. As previoudy noted, Plantiffs Larsson, Lemish, and
Odar dlege that they were subjected to one day of incarceration and interrogation during which they were
pushed, shoved, hit, and placed in a chokehold. Liu Compl., §126-29. Plaintiff Petit alegesthat apolice
office attempted to force his hand into her vaginawhile severa other officers pinned her down. Id. { 26.

The dlegations of gpecific conduct must be compared with existing authorities on internationa law
to determine whether the specific conduct dleged violated universdly established norms. Plaintiffs submit
an affidavit of international scholars to establish such norms were violated here. However, none of the
international decisons referenced in the Plaintiffs affidavit supports afinding of crud, inhuman or degrading
trestment here. Affidavit of Int’'l ScholarsNo. 1. Theinternationa cases before the United Nations Human
Rights Commission, the Inter-American Commission on Human Rights, the European Court of Human
Rights, and the African Commission on Human and Peoples’ Rights cited therein described detention
conditions and abuses far more severe than those dleged here.

For example, the United Nations Human Rights Committee has deemed the following conditions
cruel, inhuman or degrading treatment: (1) aex-convict abducted after serving his two-year prison term
and his whereabouts cannot be ascertained, see e.g. Tshishimbi v. Zaire, Communication No. 542/1993,
U.N. Doc. CCPR/C/53/D/542/1993 11 1-2.1 (1996); (2) apre-tria detainee developed bronchitis after
being confined for at least Sx daysin a 25 square meter cell with up to 30 other detainees, deprived of food
and sanitary facilities, and forced to degp on the concrete floor without any covering or clothing, Mukong
v. Cameroon, Communication No. 458/1991, U.N. Doc. CCPR/C/51/D/458/1991 111 2.2-2.3 (1994);
(3) adeath row inmate confined in acdl that was filthy and infested with roaches, flies, and rats, and often,
he was confined without natural lighting and ventilation for up to 24 hours a atime, deprived of necessary
medicd trestment, forced to deep on the concrete floor, and physicaly beaten to the point that he required
dtitches, Henry v. Trinidad and Tobago, Communication No. 752/1997, U.N. Doc.
CCPR/C/64/D/752/1997, 11 1.1-2.4 (1999); (4) a death row inmate subjected to at least two weeks of
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confinement with only one or two meals aday and sometimes without water, as well as beatings that
resulted in serious physical injuries, such as fractured bones, Hylton v. Jamaica, Communication No.
407/1990, U.N. Doc. CCPR/C/51/D/407/1990, 11 2.6-2.7 (1994); and (5) a death row inmate subjected
to regular physical beatings with clubs, batons, and eectric wires that resulted in serious injuries and |oss of
consciousness, Linton v. Jamaica, Communication No. 255/1987, U.N. Doc. CCPR/C/46/D/255/1987,
1M2.1, 2.4 (1992).

The Inter-American Commission on Human Rights has deemed the following to conditute crud,
inhuman or degrading treatment: (1) apre-tria detainee confined for 23 hoursin a cdl infested with flies
and maggots that was pervaded by foul odor, and who was deprived of food, lighting, and ventilation and
was |eft to bleed from serious injuries that resulted from being beaten with batons, McKenzie v. Jamaica,
Case No. 12.023, 1111 85-90 (2000), 1999 IACHR 918; and (2) amentally ill prisoner subjected to regular
physica bestings that on one occasion result in a visible head wound, Congo v. Ecuador, Case No.
11.427, 19 (1998), 1998 IACHR 475.

Cases before the European Court of Human Rights and Fundamenta Freedoms involved smilarly
severe conditions. (1) apre-trid detainee confined for gpproximately four days in sub-zero temperatures
without bed or blankets and who was fed only bread and water and subjected to dectric shocks and
physica beatings, Tekin v.Turkey, 31 EH.R.R. 95, 19 (2001); (2) apre-trid detainee confined for up to
two days and subjected to punches and kicks on the head, to the kidneys, right arm and upper leg, Ribitsch
v. Austria, 21 EH.R.R. 573, 575, 112 (1996); and (3) a pre-trial detainee subjected to beatings with
batons and abuses that resulted in bruises dl over hisbody that are up to 5 cm in diameter, Assenov v.
Bulgaria, 28 E.H.R.R. 652, 663, 11 10-11 (1998).

Cases examined by the African Commission on Human and Peoples’ Rights dso involved such
conditionsas. (1) apre-trid detainee confined for 147 days during which he was chained to the floor, not
alowed to bathe, and fed only twice aday, Media Rights Agenda v. Nigeria, Comm. No. 224/98, {40
(2000); and (2) apre-triad detainee confined for approximately two weeks during which he was subjected
to unsanitary conditions, denied necessary medicd attention, and physicdly beaten, Huri-Laws v. Nigeria,
Comm. No. 225/98, 11 5-9 (2000).
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United States courts have likewise found crud, inhuman, or degrading trestment where severe
misirestment has been involved. See Xuncax, 886 F. Supp. at 187 (victims forced to witness the torture or
severe misireatment of an immediate relative, watch soldiers ransack one' s home and threatening one's
family, be subjected to bombings and grenade attacks); Jama, 22 F. Supp. at 358 (detainees not permitted
to deep under brights lights 24 hours aday, lived in filth and congtant smell of human waste, being packed
in rooms with twenty to forty detainees, beaten, deprived of privacy, subjected to degrading comments
from guards and sexud abuse); Mugabe, 216 F. Supp. 2d at 281-82 (victims subjected to being
repeatedly hit on the head with the butt of agun, set on fire, being repeatedly attacked and threatened with
death); Mehinovic, 198 F. Supp. 2d at 1348-49 (victims beaten and humiliated in front of othersby e.g.
having a crescent carved into the forehead, forced to lick own blood off police station walls); Wiwa v.
Royal Dutch Petroleum Co., 2002 WL 319887, at *8 (S.D.N.Y. 2002) (victimswere forced into exile
due to credible threat of physica harm, had to bribe defendant to gain arelative s freedom, were beaten,
and had property destroyed in the course of avillage ransacking).

Without diminishing the mistrestment alegedly suffered by Plaintiffs Larsson, Lemish, and Odar,
their treetment pales in comparison to the acts which have been found by various courts and internationa
authorities to congtituted cruel, inhuman or degrading treatment.** Simply put, areview of the authorities

4 The Paintiffs urge that finding cruel, inhuman or degrading trestment could be consistent with the
Senate’ sratifications of both the CAT and the ICCPR which reflectsits intent to incorporate the congtitutional
test for cruel and unusud trestment or punishment prohibited by the Firth, Eighth, or Fourteenth Amendment.
See Cabello, 157 F. Supp. 2d at 1361. See CAT, 136 Cong. Rec. S10091, S10093 (July 19, 1990) (Text
of Resolution Ratificaiong); see also 138 Cong. Rec. $A4781, $4783 (identical reservation amended to the
ICCPR). As such, the Plaintiffs assart that the actions of the PRC security forces should be evaluated
according to Congtitutional standardsfor crud and unusua punishment. Supp. MPA in Support of Maotion for
Default Judgment, at 29 (September 4, 2002). The conduct aleged by Plaintiffs Larsson, Lemish, and Odar,
would ap to establish a prima facie due process violation applicable to pretria detainees. See Hudson
v. McMillian, 503 U.S. 1, 5 (1992) (whether force applied to detaineeisuncongtitutiona turnson “‘ whether
the measure taken inflicted unnecessary and wanton pain and suffering” and whether “force was applied in a
good faith effort to maintain or restore discipline or maicioudy and sadigticdly for the very purpose of causing
harm') (quoting Whitley v. Albers, 475 U.S. 312, 320-21 (1986)); LaMairev. Maass, 12 F.3d 1444, 1454
$9th Cir. 1993) (court must examine need for gpplication of force, relationship between need and amount of

orce used, threet to officids, efforts to temper severity of force, and extent of injuries to detainee).

However, in raifying the ICCPR, the Senate’ s expressed reservation states that “Art. 7 [prohibitin
crud, inhuman, or degrading treatment] shal not extend beyond protections of the 5th, 8th and 14t
Amendments of the U.S. Conditution.” Mugabe, 234 F. Supp. 2d at 439 n. 151. Thus, it would appear that
the Senateintended that U.S. congtitutional standards set the outermost limit to theinterpretation of the ICCRP
and not necessarily Stateits equivalent.
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discussed above does not establish that the specific conduct aleged by these plaintiffsis universaly
prohibited by the international community asawhole.

On the other hand, the sexud abuse suffered by Plaintiff Petit is different. The United Nations
Committee Againg Torture' s Initid Report specificaly lists sexud abuse asacrud act. See Il Aff. #1,
Para. 29. See Jama, 22 F. Supp. 2d a 358-59 (sexud favors sought of femde plaintiffs, including some
being forced to submit to sexud assault as a precondition for contacting their lawyers by teephone, and
male and female detainees subject to ingppropriate touching).

Accordingly, Plaintiff Petit has sated a claim for crue, inhuman or degrading treatment in violation
of the ATCA. Paintiffs Larsson, Lemish, and Odar have not.

E. Arbitrary Detention (ATCA)

Each of the Plantiffsin the Liu and Xia cases assert claims that they were subject to arbitrary
arrests and detention in violation of the ATCA. The Ninth Circuit has held as agenera proposition that the
required norm of internationa law applicable under the ATCA be “ specific, universal, and obligatory”
(Hilao I1, 25 F.3d at 1475) is satisfied with respect to the right to be free of arbitrary arrest and detention.
In Alvarez-Machain, 2003 WL 21264256 &t * 12, the Ninth Circuit held “there exists a clear and
universadly reorganized norm prohibiting arbitrary arrest and detention.” See Martinez v. City of Los
Angeles, 141 F.3d 1373, 1384 (9th Cir. 1998) (“thereisaclear internationa prohibition against arbitrary
arrest and detention.”) (citing the Universal Declaration of Human Rights (“Universa Declaration”), art. 9,
the Internationa Covenant on Civil and Palitical Rights (“ICCPR”), art. 9, and the fact thet at least 119
nationa congtitutions recognize the right to be free from arbitrary detention) (other citations omitted).

Inany event, irrespective of the Senat€’ sinterpretation, the congtitutional standards of one nation isnot
necessarily determinative of standards to be followed by the international community asawhole. See Cohen
v. Hartman, 634 F.2d 318, 319 (5th Cir. 1981); see also United Satesv. Smith, 18 U.S. (5 Wheat) 153,
160-61 (1820); Carmichael v. United Techs. Corp., 835 F.2d 109, 113 (5th Cir. 1988); Beanal, 197 F.3d
at 165. While one nation’ s practices may inform the question asto the existence of an internationally accepted
standard, only those domestic sandardsrising to thelevel of customary usage and practice of the internationa
community can conditute “the law of nations’ under the ATCA. Beanal, 197 F.3d at 165. The ingtant case
represents the converse of the dissents position in Alvar ez-Machain that the challenged conduct, transborder
kidnapping of aMexican nationd &t the behest of the DEA, was authorized by the United States and thus could
not violate the ATCA irrespective of international legal norms. 2003 WL 21264256 a *39 (O’ Scannlain
dissenting).
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The Ninth Circuit has endorsed the definition of arbitrary detention contained in the Restatement §
702 cmt. h. The Restatement provides detention is arbitrary “if it is not pursuant to law; it may be arbitrary
dsoif it isincompatible with the principles of justice or with the dignity of the human person.” Alvarez-
Machain, 2003 WL 21264256 at * 14, quoting Martinez, 141 F.3d at 1384 (quoting the Restatement §
702 cmt. h). The Restatement further provides that detention is arbitrary if “it is not accompanied by notice
of charges, if the person detained is not given early opportunity to communicate with family or to consult
counsdl; or isnot brought to trid within areasonabletime.” Restatement at § 702 cmt. h. See also
Mehinovic, 198 F. Supp. 2d at 1349 (plaintiffs were detained without ever being advised of any charges,
were not brought before any court or tried for any offense, and detentions were not made pursuant to any
law); WIWA v. Royal Dutch Petroleum Co., 2002 WL 319887 at * 7 (detention is arbitrary when person
is detained without warrant or articulable suspicion, is not apprised of charges, and is not brought to trid).

While the Ninth Circuit has held that a detention need not be “prolonged” in order to be arbitrary,
Alvarez-Machain, 2003 WL 21264256 at * 13, a number of courts have given substantia weight to the
length of the detention in ng its arbitrariness. As Judge Jensen noted in Forti v. Suarez-Mason
(“Forti 1”), the international consensusis especidly clear on theillegdity of “prolonged” arbitrary
detentions, noting that the Restatement makes express reference to “prolonged arbitrary detention.” 672 F.
Supp. 1531, 1541 (N.D. Cal. 1987), see also Mehinovic v. Vockovic, 198 F. Supp. 2d 1322 1349
(N.D. Ga. 2002 and cases cited in Eastman Kodak Co. v. Kavlin, 978 F. Supp. 1078, 1094 (S.D. Fla.
1997). Logicdly, the fact that a detention is prolonged may determine whether the detention is
“incompatible with the principles of judtice or with the dignity of the human person” or whether the detainee
was given asufficiently “early opportunity to communicate with family or to consult counsd.” Restatement
§ 702 cmt.h.

Under the Restatement asinterpreted by Alvarez-Machain and Martinez, thefirs step in the
andysisisto determine whether the detention was pursuant to law. In Martinez, for instance, the plaintiff
was arrested in Mexico at the behest of the Los Angeles Police Department pursuant to “ an gpparently
valid Mexican arrest warrant.” 141 F.3d at 1384. In Alvarez-Machain, the plaintiff was abducted from
Mexico and brought into the United States without lega authority under Mexican law. 2003 WL
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21264256 at *1. Cf. Eastman Kodak Co., 978 F. Supp. at 1080-81 (individua imprisoned as aresult of
corruption and congpiracy to commit extortion).

Even if the arrest is made pursuant to law, it may be arbitrary if “incompatible with the principles of
justice or with the dignity of the human person.” Martinez, 141 F.3d at 1384 (quoting the Restatement 8
702 cmt. h). In thisregard, dong with the factors referred to in the Restatement § 702 cmit. h (e.g. falure
to notify detainee of charges, permit an early opportunity to communicate with family or consult with
counsdl), the conditions of confinement may be afactor. Where the detainee is subject to torture, courts
have found the detention arbitrary. See. e.g. Xuncax, 886 F. Supp. at 169-70; Paul v. Avril, 901 F.
Supp. 330, 335 (S.D. Fa 1994). Evenif the conduct is short of torture, at least one court has found that
inhuman conditions beyond the “ run-of-the-mill due process violaions,” such as when the conditions of
confinement are * horrendous by any contemporary standard of human decency,” support afinding of
arbitrary detention. Eastman Kodak Co., 978 F. Supp. at 1094 (detainee forced to share filthy cell with
murderers, drug dedlers and AIDS patients, and left without food, blanket or protection from inmates
committing murder in his presence).

Applying these standards to the cases a bar, the Court finds that the mgority of the individua
Faintiffs have stated damsfor arbitrary detention evenif it is assumed arguendo that there was alegd
basisfor their arrest. Many suffered prolonged detention without being charged and without an
opportunity to see family or obtain counsel. They were dso detained under crue or tortuous conditions.

1 Doev. Liu

Inthe Liu case, Doe | was held to twenty days without being charged or being given an opportunity
to see afamily member or lawyer. Liu Compl., §13. Cf. County of Riverside v. McLaughlin, 500 U.S.
44, 56-58 (1991) (under U.S. law, persons arrested without a warrant must be brought before ajudicia
officer for a probable cause hearing within 48 hours). As previoudy noted, she was subject to torture. Her
confinement was prolonged under these circumstances. Cf. Eastman Kodak Co., 978 F. Supp. at 1094
(detention of eight or ten days can be sufficiently “substantial” so as to be congtitute prolonged detention
under adverse conditions of detention); Mehinovic, supra, 198 F. Supp. 2d at 1349 (detention of plaintiff
for one month during which he was subject to repeated beatings condtituted arbitrary detention). Doel’s

detention was arbitrary.
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Doe Il was detained in 1999 for three days without being advised of any charges and was refused
any opportunity to contact family or legal counsd. Liu Compl. §117. In 2000, she was detained in Beijing
for eeven days without charge or being tried for any offense. Id. 11 18-23. Her request to see any
attorney was refused (and she was taunted for making the request) (1d. 1 23) and, as noted above, was
subjected to torture as well as made to witness the beatings and sexud assault of others. Id. §20. She
was then returned to her home town where she was detained for another fifteen day period. Id. 24. Her
confinement of nearly a month without charge or opportunity to see an atorney and under condition of
torture was prolonged. Her detention was arbitrary.

Maintiff Petit was detained for gpproximately 24 hours. Liu Compl. §26. She was not advised of
any charges, nor was she permitted to contact her embassy or consult with legd counsd. Id. Asnoted
above, she was made to suffer crud, inhuman and degrading treetment during the confinement. 1d. While
the conditions of confinement were degrading and exceeded the bounds of decency, Plaintiffs have
presented no authorities which establish and that absent proof that the detention was not pursuant to law, a
detention of 24 hours can congtitute an arbitrary detention. As noted above, even under United States
condtitutiond law, such a period of detention is not necessarily unlawful. County of Riverside, supra.
Faintiffs have not established a universa norm rendering her detention arbitrary.

Faintiff Larsson was held for a day without being informed of charges or being permitted access to
legal counsd or to contact his Embassy. He was struck and pushed severd times but did not suffer any
seriousinjury. Liu Compl. 1 27. His detention was not prolonged because as noted above, there does not
appear to be a universal norm requiring the bringing charges within 24 hours or mandating that not being
able to consult with counsdl within 24 hours condtitutes deprivation of “an early opportunity” to consult with
counsdl. Cf. Martinez, 141 F.3d at 1384 (fact that plaintiff was brought before ajudge within 72 hours
militating againgt finding of arbitrary detention). Nor was Plaintiff Larsson subject to inhuman conditions
that exceed the “run-of-the-mill due processviolations,” (Eastman Kodak Co., 978 F. Supp. at 1094)
aufficient to render his confinement violative of auniversdly accepted norm of internationd law. He has not
edtablished an arbitrary detention in violation of the ATCA.
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Maintiffs Lemish and Odar were detained for Smilar periods of time and under smilar conditions as
that suffered by Plantiff Larsson. Liu Compl. 1111 28-29. They therefore dso fail to establish a clam under
the ATCA of arhitrary detention.*®

2. Plaintiff A v. Xia

Fantiff A was detained in 1999 for 49 days. She was charged with “disrupting socid order.” Liu
Compl. 1 33. Asdiscussed above, she was subject to torture and inhuman treatment during her detention.
In 2000, she was detained for an additiond 55 days and charged of being “ suspected of converting back
the converted Falun Gong practitioners.” Confidentia Affidavit. It gppears she was never brought to tridl.
Although her arrest was arguably pursuant to color of law, her detentions were prolonged and at least the
first was under inhuman conditions incongstent with human dignity. She was therefore subjected to
arbitrary detention.

Maintiff C was arrested in 1999 and detained for 13 days during which he was subject to torture
including being subjected to an dectric baton, lecther belt and iron chains. Confidentid Affidavit. 1n 2000,
he was detained for more than fifteen days and again was tortured by being beaten with an eectric baton,
forced to hang by handcuffs from awater pipe for three days, and deprived of deep. It does not appear
that he was ever brought to trid. The length and tortuous conditions of confinement establish he was
subjected to arbitrary detention.

4 Unlike Alvarez-Machain, the Complaint in Liu does not establish that the arrests (as opposed to
the detention and conditions thereof) of Larsson, Lemish and Odar were without authority under Chinese law.
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3. Conclusion
Doel and Doe Il in the Liu case and Plantiff A and Pantiff C in the Xia case have established
daimsfor arbitrary detention under the ATCA. The other individud plaintiffs have not.*®

VIII. COMMANDER RESPONSIBILITY
The Plaintiffsin both the Liu and Xia cases do not contend that the Defendants in each case —the

then Mayor of Beljing and the Deputy Provincid Governor of Liao Ning Province — directly engaged in the
aleged conduct. Instead, both sets of Plaintiffs dlege that the Defendants were legaly responsible for the
actions taken by security forces under their control.

The Liu Paintiffs alege that Beijing police and other security forces under Defendant Liu's
management, command, and supervisory authority engaged in widespread detention and torture of Falun
Gong practitioners. Liu Compl. 11 32-34. The Plantiffs alege that Defendant Liu as Mayor “planned,
ingtigated, ordered, authorized, or incited police and other security forces to commit the abuses suffered by
Haintiffs, and had command or superior responsibility over, controlled, or aided and abetted such forcesin
their commission of such abuses” 1d. {1 37. The Liu Complaint dlegesthat: (1) the city of Beljing has
been afoca point of the represson and persecution of Falun Gong practitioners snce 1999; (2) the palice
and other security forces have repeatedly detained and tortured practitioners participating in assemblies and
demongtrations, and (3) such abuses have been widely reported. 1d. §32. Importantly, the Liu Complaint
dlegesthat “Defendant Liu knew or reasonably should have known that Beijing police and other security

4 TheXia Plaintiffs have dso failed to establish two other daims: (1) that Defendant Xiaviolated their
right to life, as defined by Article 6 of the ICCPR; and (2) that Defendant Xia violated their protected rights
under customary internationa law of humanrights. Firg, theplaintiffslack anding to assert aright tolifeclaim.
Claims of deprivetion of theright to life are predicated on actions resulting in the taking of human life. Generd
Comment 14 under Article 6 of the ICCPR. The plaintiffsinitially asserted this claim as part of aclassaction
on behaf of over 100 Falun Gong practitioners who have dleged died from torture. See Xia Compl. 1 32.
However, the dasswas never certified. Becausedl of theindividua plaintiffsare dill living, they have no cause
of action for deprivation of the right to life. Second, the plaintiffs alege that in addition to having causes of
actionunder the ATCA for violaions of treaty-based law of nations on torture, genocide, arbitrary detention,
reigious persecution, and deprivation of the right to life, they aso have causes of action under customary
internationd law of humanrightsfor thesameatrocities. See Xia Compl. 35. The plaintiffs, however, provide
no additiona authorities to support their customary internationd law clams independent of the argument that
the dlegations violate the law of nations under the ATCA. As such, the claims are redundant with the more
gpecific ATCA dams,
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forces were engaged in a pattern or practice of severe human rights abuses against Falun Gong
practitioners.” Id. 1 33.

In Xia, Pantiffs alege that Defendant Xia, as Deputy Mayor, Deputy Mayor of Genera Affars
and Member of the City Council of DaLain City, exercised generd supervisory authority over the
operation of the law enforcement and correctiond systems and the carrying out of the government’s policy
of represson of Falun Gong practitioners. Xia Compl. 15. Haintiffs aso dlege that as Deputy Provincid
Governor of Liao Ning Province, where there has been widespread crack down upon the Falun Gong,
Defendant Xia played a*“key part of the generd governance body made up of the highest leve officids’
that exercises supervision and authority over law enforcement and prison management. 1d. 17. The Xia
Complaint dleges that the Liao Ning Province: (1) is known to be one of the most repressive and abusive
jurisdictionsin China as regards to its arrest and trestment of Falun Gong practitioners; (2) has one of the
highest death tolls of Falun Gong detainees (27 since July 20, 1999); (3) and isthe Site of the most
notorious prison labor camps in the country used to incarcerate and torture Falun Gong practitioners — 470
practitioners were aleged to have been detained in June of 2000. 1d. 20. According to the Xia
Complaint, Defendant Xia actively participated in the generd governing councils of DaLian City and Liao
Ning Province which actively carried out the policy of represson. Id. 123, Pantiff’sinjuriesare dleged to
have been the direct result of the actions of the Defendant and those with whom he acted in concert. 1d.
28. Although the Xia Complaint dludes to Defendant Xia s acting in concert with and conspiring with
others, the only operative facts dleged pertain to his role in the governance of subordinates who conducted
the claimed abuses. In thisregard, the Complaint against Defendant Xia differs from that againgt Defendant
Liuinthat Liu is aleged to have acted essentidly as a chief or sole commander of the subordinate forces
and Xiais aleged to have acted only as part of a governing council or group under which subordinates
carried out repressive policies.

Thus, the gist of the assartion of Defendants’ ligbility in both casesis their exercise of superior or
command authority over police and security forces who carried out the dleged abuses. The Ninth Circuit,
inHilao I, addressed smilar clams againgt President Marcos, and held:

The principle of command respongibility that holds a superior

responsible for the actions of subordinates appears to be well accepted
in U.S. and internationd law in connection with acts committed in
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wartime, as the Supreme Court’sopinion in In re Yamashita, 327 U.S.
1, 14-16 (1946), indicates.. . .

103 F.3d at 777. In Inre Yamashita, the Court held that the military governor of the Philippines and
commander of the Japanese forces had an affirmative duty to take such measures within his power to
protect prisoners of war and the civilian population. 327 U.S. a 14-16. In Hilao 11, the Ninth Circuit
cited the Protocol to the Geneva Conventions of August 12, 1949 (hereinafter referred to asthe “ Geneva
Convention Protocol”) and the Statute of the Internationa Tribund for the Prosecution of Persons
Respongble for Serious Violations of Internationa Humanitarian Law Committed in the Territory of the
Former Y ugodavia (hereinafter referred to as the “Former Y ugodavia Statute’) as additiona evidence of
internationa law principles. In Article 86(2), the Geneva Convention Protocol satesthat “the fact that a
breach of the Conventions or of this Protocol was committed by a subordinate does not absolve his
superiors from pend [or] disciplinary responghbility . . . if they knew, or had information which should have
enabled them to conclude in the circumstances at the time, that he was committing or was going to commit
such abreach, and if they did not take all feasible measures within their power to prevent or repressthe
breach.” Hilao Ill, 103 F.3d at 777 (citing the Geneva Convention Protocol, 16 1.L.M. 1391, 1429
(1977)). The Ninth Circuit cited the Former Y ugodavia Statute as sating that the fact that a human rights
violation was committed “ by a subordinate does not relieve.. . . [the] superior of crimina responghbility if he
knew or had reason to know that the subordinate was about to commit such acts or had done so and the
superior failed to take the necessary and reasonable measures to prevent such acts or to punish the
perpetrators thereof.” Hilao I11, 103 F.3d at 777 (citing the Former Y ugodavia Statute, art. 7(3), 32
[.L.M. 1159, 1192-94 (1993)). The Ninth Circuit also cited with approva Paul v. Avril, which hdd the
former military ruler of Haiti responsible for arbitrary detention and torture committed by those “acting
under hisindructions, authority, and control and acting within the scope of authority granted by him.” 901
F. Supp. 330, 335 (S.D. Fla. 1994).%

47 The evolution of the doctrine of command responsibility as an internationd principle after WWI is
described indetail by the Internationa Court in Prosecutor v. Delalic, No. IT-96-21-T, 1998 WL 2013972,
11333-43 (U.N. I.C.T. (Yug.)), available at
hittp:/Aww.un.orgyicty/celebicitrial c21j udgement/cel-tj 981116e.pf.
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Smilarly, in asuit againg the Director of the Salvadoran Nationa Guard and El Sdvador’s Minister
of Defense brought by survivors of churchwomen tortured and murdered by the Salvador Nationa
Guardsmen, the Eleventh Circuit endorsed the command responsibility doctrine. Ford v. Garcia, 289
F.3d 1283, 1288-89 (11th Cir. 2002). The court held that the essentid elements of such respongibility are:
“(1) the existence of a superior-subordinate relationship between the commander and the perpetrator of the
crime; (2) that the commander knew or should have known, owing to the circumstances at the time, that his
subordinates had committed, were committing, or planned to commit acts violative of the law of war; and
(3) that the commander failed to prevent the commission of the crimes, or failed to punish the subordinates
after the commission of the crimes” 289 F.3d at 1288. See also Statute of the Internationa Tribund for
Rwanda, U.N. SCOR, 49th Sess,, art. 6(3), U.N. Doc. YRes/955 (1994) (superior criminaly responsible
“if he or she knew or had reason to know that the subordinate was about to commit such acts or had done
s0 and the superior failed to take the necessary and reasonable measures to prevent such acts or to punish
the perpetrators thereof.”).

While these cases and statutes have involved war or war-like contexts, the Ninth Circuit noted that
the “United States has moved toward recognizing smilar * command responsbility’ for torture that occursin
peacetime, perhaps because the god of internationd law regarding the treatment of non-combatantsin
wartime — “to protect civilian populations and prisoners.. . . from brutdity, is smilar to the god of
internationa human-rightslaw.” Hilao 111, 103 F.3d a 777 (quoting In re Yamashita, 327 U.S. at 15).
TheHilao 111 court noted that the legidative history of the TVPA supports application of the doctrine, as
the Senate expresdy recognized responghility for “anyone with higher authority who authorized, tolerated
or knowingly ignored those acts. . .” 1d. (quoting S. Rep. No. 102-249, at 9). The Senate Report
gpecificaly refersto In Re Yamashita in which the Court held the commander responsible for war crimes
which *“he knew or should have known they were going on but failed to prevent or punish them.” The
Senate thus implicitly endorsed the gpplication of command responsibility to acts of torture and extrgudicid
killings whether committed by military or civilianforces. S. Rep. No. 102-249 at 9. Notably, the text of
the TVPA does not limit its gpplicability to acts of military officids or the context of war. Id.

Smilarly, the gatutes of the Internationa Crimina Tribuna for Former Y ugodavia and Rwanda

applied the doctrine of commander respongbility to civilian superiors as well as military commanders. In
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interpreting the Statute of the Internationd Tribund for Rwanda, the International Court in Prosecutor v.
Kayishema & Ruzindana, after noting that the principle of command responsibility is“firmly established in
internationa law” and condtitutes a“ principle of cusomary internationd law,” held that the doctrine of
superior respongbility embodied in the authorizing statute extends beyond military commandersto
“encompass politica leaders and other civilian superiorsin postions of authority.” No. 95-1, 1999 WL
33268309 11 209, 213-16 (U.N. I.C.T (Trid)(Rwanda))(citation omitted) available at
http:/AMww.ictr.org. “The cruciad question [is] not the civilian status of the accused, but of the degree of
authority he exercised over his subordinates.” 1d. §216. The International Court reached the same
concluson in interpreting the statute gpplicable to human rights violaionsin the former Yugodavia. Ddalic,
1998 WL 2013972, 1 363 (principle of superior respongbility “extends not only to military commanders
but dso to individuas in non-military positions of superior authority™).

Defendants Liu and Xia meet the standard for commander responsibility. The Liu Plaintiffs dearly
allege a superior-subordinate relationship between Defendant Liu and the police and other security forces
which alegedly committed the human rights violations daimed herein. As Mayor of Beijing, the Liu
Faintiffs dlege that Defendant Liu held the * power not only to formulate dl important provincid policies
and policy decison, but aso to supervise, direct and lead the executive branch of the city government,
which includes the operation of the Public Security Bureau of Beijing, under which the police operate, and
other security forces” Liu Compl. §35. He had the authority to appoint, remove, and punish staff
membersin the Sate adminigrative organs and to manage public security and supervision within his
adminigrative area. 1d. According to the Liu Complaint, the Beijing police and jail security forces acted
under his management, command, and supervisory authority. The doctrine of command responsibility
appliesto a superior who “ exercised effective control, whether that control be de jure or de facto.”
Kayishema & Ruzindana, 1999 WL 33268309, 1222. What isrequired is“the materid ability to prevent
and punish the commission of these offences” Delalic, 1999 WL 2013972, 1 378. Defendant Liu was a
“superior” or “commander” within the meaning of the doctrine.

The circumstances of Defendant Xid s authority is more complicated. The essence of the

dlegationsin the Xia Complaint isthat Xia, Deputy Mayor and Member of the City Council of DaLian
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City and Deputy Provincid Governor for Liao Ning Province, served on general governance bodies that
supervised the policies and dlegedly illegd practices. Xia Compl. 11 15-17. The Xia Plantiffs contend
that they suffered injuries as aresult of the actions of the Defendant and other municipd, provincia and
national government officids “with whom he acted in concert” and “with whom he conspired.” 1d. 1 24,
28. Thus, the Xia Complaint does not gppear to dlege that Defendant Xia had lone authority to authorize
the conduct at issue; rather, his authority was shared collectively with others through governing bodies.
While internationd law does not appear to be as well established on this point, the recent decisions of the
Internationa Tribunasin Rwanda and Former Y ugodavia have held, based on precedent dating back to
the Second World War, that the degree of “ effective control” needed to apply the doctrine of command
respongbility isflexible. Not only doesit encompass de facto aswell as de jure powers, it extends to
Stuations where the commander has less than absolute power. It applies where the commander has a
degree of “influence’ not amounting to “forma powers of command.” Delalic, 1998 WL 2013972,  375;
Kayishema & Ruzindana, 1999 WL 33268306, 1 220. For instance, the Internationa Tribunal in Delalic
pointed to precedent in which commanders have been held responsible for war crimes committed by troops
not formaly under their command and where the Defendant played an integrd part of the command
sructure by meeting with concentration camp commanders or the governing cabinet. Id. 1 372, 374, 376.
Asthe Tribuna noted, the Tokyo Tribuna convicted Foreign Minister Koki Hirota on the basis of
command responsibility for war crimes dthough he lacked the domestic legal authority to repress the crimes
in question because the tribund found “Hirota derdlict in hisduty in not ‘ingsting’ before the cabinet that
immediate action be taken to put an end to the crimes” 1d. at 376. The tribuna found powers of
persuasion rather than forma authority to order sufficient to establish commander responsibility. 1d.8 In
this case, it isdleged that Defendant Xia possessed smilar authority as ahigh ranking municipa and
provincid officid who “actively participated” in the governing bodies that supervised the acts of represson
and “played amagor policy-making and supervisory role in the policies and practices that were carried out
in DaLian City.” Xia Compl. 1 15.

% To hold otherwise would make little sense. The fact that command is shared by more than one
officid should not obviate the doctrine of command responsibility per se, lest responghbility could never be
imputed to members of a governing body which authorized human rights violaions.
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The doctrine of aiding and abetting gpplicable under the ATCA, and presumably under the TVPA
which was intended to supplement and enhance remedies under the ATCA, reinforces this conclusion.
Mehinovic, 198 F. Supp. 2d at 1355 (“United States courts have recognized that principles of accomplice
liability apply under the ATCA to those who assst others in the commission of torts that violate customary
internationd law.”); see also S.Rep. No. 249-102, at 8-9 and n.16 (TVPA Senate report states that statute
isintended to apply to those who “ordered, abetted, or asssted” in the violation); Wiwa, 2002 WL
319887 a *16 (“[ T]he Court finds that the language and legidative higtory of the TVPA supports ligbility
for aiders and abettors of torture and extrgjudicid killings.”). As noted above, the Xia Complaint in effect
dlegestha Defendant Xia actively encouraged repressive acts directed a Falun Gong practitioners and
“played amagjor policy-making and supervisory rolein the policies and practices that were carried out in Da
Lian City.” Xia Compl. 1 15, 16, 23.

The facts aleged dso establish that Defendants Liu and Xia knew or should have known of the
human rights violations committed by the police and security forces. Both complaints dlege that the
patterns of repression and abuse were widespread, pervasive, and widely reported, and that both
Defendants actively encouraged and incited the crackdown on Falun Gong supporters. See Liu Compl. 1
32-37; Xia Compl. 1 14-24, 28. Under these circumstances, it may be inferred that both defendants
ether “knew or should have known” of the human rights violations committed by their subordinate police
and security forces. Ford, 289 F.3d at 1288; see S. Rep. No. 102-249, at 9 (“* command responsibility’
is shown by evidence of a pervasive pattern and practice of torture. . .”); cf. Xuncax v. Gramajo, 886 F.
Supp. 162, 171-73, 174-75 (D. Mass. 1995) (defendant was aware of and supported widespread acts of
brutality committed by personnel under his command).*

49 It should be noted that in Hilao 111, the court rgjected defendant’ s challenge to the jury instruction
which permitted afinding lidbility if, inter alia, “Marcos knew of such conduct by the military and failed to use
his power to prevent it.” 103 F.3d at 776. Whilethe Ninth Circuit therefore did not have occasion to rule on
whether commander liability could be predicated on the more expansive “should have known” standard, as
discussed above, the court’s reasoning and the sources upon which it relied — Protocol to the Geneva
Conventions, Statute of the Internationa Tribuna re Former Yugodavia andIn Re Yamashita — establish the
broader basisfor lidbility. Sgnificantly, it doessoin the context of establishing criminal ligbility. Afortiorari,
at least as broad a stlandard should apply in the context of establishing civil liability. Such aresult would bein
accord with the Eleventh Circuit'sdecisonin Ford. See 289 F.3d at 1288.
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Findly, the dlegations of both complaints, taken as awhole, establish that Defendants Liu and Xia
faled to take “ al feasible measures within their power” to prevent the alleged abuses. Hilao 111, 103 F.3d
at 777 (quoting Protocol to the Geneva Conventions of August 12, 1949, 16 1.L.M. 1391); see Rome
Statute of the International Crimina Court, art 28(1)(b) and (2)(c), duly 12, 1999, U.N. Doc. A/CONF.
183/9th (failure to take “dl necessary and reasonable measures’ within their powers to prevent violations);
Statute of Internationd Tribunal for Former Yugodavia, U.N. SCOR, 48th Sess,, at art. 7(3), U.N. Doc.
SRES/827 (1993)(accord) available at http://mww.un.org/icty/lega doc/index.htm; Statute of Internationd
Tribuna for Rwanda, U.N. SCOR, 49th Sess,, at art. 6(3), U.N. Doc. SRES/955 (1994)(accord)
available at http://mww.ictr.org; see also Ford, 289 F.3d at 1288-89 (failure to prevent commission of
crimes or punish subordinates after commission). The Plantiffs dlege that Defendants Liu and Xia, rather
than taking steps to prevent the repressive acts, actively encourage and incited the repression of Falun
Gong supporters.

Accordingly, command respong bility under both American and international law principles, may be
imposed upon Defendants Liu and Xia

To be sure, a least one source of internationa law — the Rome Statute of the International Criminal
Court (as amended on Nov. 10, 1998 and July 12, 1999) — draws a distinction between the imposition of
crimind ligbility upon a*“military commander or person effectively acting as military commander” and al other
“superior and subordinete relationships.” As to military commanders, liability may be established where the
commander or person “either knew or, owing to the circumstances at the time, should have known thet the
forces were committing or about to commit such crimes.”  Art. 28(a), July 17, 1998, U.N. Doc A/Conf.
183/9th, 17 1.L.M. 999, 1017. Asto others, liability requires that the * superior either knew, or consciously
disregarded information which clearly indicated, that the subordinateswere committing or about to commit such
crimes’ and that the concerned activities “were within the effective responsbility and control of the superior.”
Id. a art. 28(2)(ab). Again, evenif adigtinction isdrawn between military commanders and civilian superiors
in the context of crimind ligbility, logic suggests that the imposition of civil ligbility may proceed on a broader
theory of responsibility. Inany event, the distinction between * should have known” and “ conscious disregard”
in the context of the Instant cases is immaterid given the breadth of the allegations made againgt the two
defendants herein; either sandard is met. Furthermore, since the police and security forces involved in the
adleged repression and abuses are arguably paramilitary-like organizations, defendants could well be deemed
to be person “ effectively acting as amilitary commander” under Article 28(a).

Fndly, dthough the Senate Report onthe TV PA refersto command lighility for thosewho * authorized,
tolerated or knowingly ignored” abuses — language which might suggest a higher standard of liability, it also
endorses the In re Yamashita standard of command responsbility where the commander “knew or should
have known” of the abuses. S. Rep. No. 102-249, at 9. It appearsthat Senate did not intend any difference
inits use of varying descriptions of the standard for command responsibility.
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IX. CONCLUSION & RECOMMENDATION

Congdering dl the factors established in Eitel v. McCool, supra, which inform the Court's
discretion in deciding whether to enter default judgments, particularly the analyss of the merits,
congderation of justiciability concerns and the unusua posture of these cases, this Court recommends that
default judgments be entered declaring that Defendants Liu and Xia are responsible respectively for
violations of therights of (1) Doe |l and Doell in Liu and Pantiff A and Plantiff C in Xia to be free from
torture; (2) Ms. Ptit in Liu to be free from crud, inhuman, or degrading trestment; and (3) Doe | and Doe
[I'in Liu and Plantiff A and Plaintiff Cin Xia to be free from arbitrary detention. In al other respects, the
Paintiffs motions for entry of default judgment should be DENIED and the remaining claims be dismissed.
Dated: June 11, 2003

Id

EDWARD M. CHEN
United States Magistrate Judge
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