DEPARTMENT OF THE ARMY
HEADQUARTERS, THIRD UNITED STATES ARMY
Port McPhersom, Ceovgia 30330

ATAJA  SCHIBL, Kermeth
J62-50-6583

SUBJECT: Dispesition of Court-Hartial Charge

Commanding Seneral
Third United States Ammy
Port HoePhersen, Georgis 30330

1. The attached charge snd allied papars in the csse of Corporal Kesneth
Schiel, 362-30-6883, US Army, Headquarters Company, US Army Garrisen, Port
MeFhevson, Georgia, have been recetved in this office for consideration and
adviee in accordance with the provisfons of Article 3%, Uniferm Code of Mild-
tary Justies, and paragraph 35b, Wanusl for Courts-Martial, United States,
1969 (Revised Bdition). -

2, BUMMAXY OF CHARGE:

Ch  Are, UEMI Spes Gist of Offarme Mex Punishment Auth
118 ~ Premaditated mdin Basth or lmpriscument

' : of not lasa than bvina for life (treated o
unidentified Vietna- eapltal) W, TP, CHL

aqsa porsens by shoot- for iifa, RLED, (treated
fag then with a rifle a8 non-capital)

3. PEBSONAL DATA CONCRRNING AGCCUSED:

4. Date of birth: 21 July 1847

b, Creditable wilitary sarvice: &ppmﬁmhly 3 years, 8 mooths
Approximarealy B months in USAR

o, OT secora: 114
d. Pay per month {(basie): $306.860
o, Havital status: 3Singla
f. Comtrilbution to family ox guartews annfwmen: None
. Depsndents: Nome
k., Preaviows Convietioms: Nome
i. Physical prefila: 111 111 A
4, SUMMABY OF THE RVIDENOE:

Duriag the Artiele 32 Iavestigation, the Article 32 favestigating effieex
considered the eyal tastimeny and prior swern stataments of 8 nuubar of witnesses,
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The evidsnee indlcates that on or about 16 March 1968 Company ¢, lst Bat-
talfon, 20¢h Infamtry, lith Light Infantry Brigade, Americal DMvision conducted
an assault in the araa of the village of My Lai (4), Quang Npai Province, Re-
public of South Vietnanm and that the accused as the squad leader of the second
squad of the second platoon participated in tha assault.

After lending, the first and second platoonp formed on lina, with the second
platoon te tha north and the first platoon to the south, and began meviag through
the village. The evidence indieates that the steused's wnit encountered little,
if my, resistance efther upon landing or while procmeding through the villags.

¥r. Damnis Sunning, a former meshar of C/1/20 and now a civilian, teatified
telaphonically at the Article 32 Investigation that he knew the sccusad for ap-
proxinmately ten momths, beth befera and after tha 16 March 1968, ¥y Lai (4) op~
aration. Mr., Bunning stated thet a short time into the miseion he was procead-
ing on line at the extrems northern adge of the village and that approximately
half-way through the village he saw the accused aleng with four or five other
Amaricen soldiers standing in a clearing near a small hut in front of which were
approximately nine Vietnanese., Hr, Bunning staed that as he woved forward the
ageused pasged from his sight for four or five seconds due to 3 hedgerew which
blocked his view, Then, through a break in the hedeercw, he observed the se~
cused agaian, roughly ia the center of the group of American soldiers, some 40
to 60 feet sway frowm wvhere he wes standing. In u prioyr sworn statement (adopted
by him in his telephenie testimony to the Avticla 32 investigating officer) Mr,
Bunning stated that Corperal Bchiel repeated, "I don't want to shoet them,” aad ?
than, "hat I have to because we ware oydered te,” before the shooting staxted.
Hie did net hesr the accused order the noldiars to shoot, did not detect any overt
movamant by Corporal Schiml which woeuld indicate that he wes shooting, saw no
smoke coming frow his wespon, snd did not see him pull the trigger of his rifle.
Mr. Buwaoing stated that he could not setually say that the sceussd fired his
woapon during the alleged incident, but had conpiuded that he did. He stated
that the seldlers ware armed with M-16 rifles, pxcept one had sn 160 machine §
gun, and most fived their wespons from a wvalst high position. He heard hoth
H-16 and M-60 fire which ha could distingulsh, saw dullets strikiag the greoup of
Vietnamese, and sav thewm fall to the ground. He heard ne individual shots after
the ¥-16 and M-60 bursts werae fired loto the Vistnawess and Jdid not then go up
and examine the bodies but presumad them te be desad bdbecause no noiss came frem
them, !Mr. Bunming addlitiomally stated that the entire incident, from the time
Corporal Schiel started to speak watdl the firimg caased, coverad oculy about
twa seconds. -

L

In & sworn statewment at the Article 32 Investigetion, Corporal Schiel denied
participating in the incident dascribed by Hr. Bumning. Corporal Schiel did
state, howaver, that he saw sn ineldent aimilar to that descrided by Mr. Bunning.
Ar the time, he end his aquasd wera on the northwest portion of the skirmish lioe.
They passed thyough the avea of hedgerows sad a2 small hut as a group of American -
seldiere arsad with 216 vifles and 160 machine gune fired inte a group of Viet-
namess, Corperal Schisl aduitted that a persom chesvving from a disteance seuld
have eemaluded that he wes in the center of the group of soldiers firing inte
the Vistnawesa, but denied partisipating in such fiving ox doiag snything to indi-
catte that he wes firing at that time. In A awoPn statement dated 3 Noverber 1969
mxd in & clarifying statement made on 25 Pebruary 1970, Csrporal 3Sc¢hiel stated
that the mmbars of ¢/1/20 had baen briefed by thaivr cowpany comwender om 15 March
1968 vegarding the pemding asssult on My Lai (4). According to Coyporal Schiel,
the company commandexr had stated that prier miesions {n the ares had always re-
sulted in losses being suffered, heavy vesistance was snticipated, the village
had baen warned of the impending asssult snd every liviag thing wes te ba killed
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since only Viet Cong would wvewain in the village. Svidence adducad at tha
Artisle 32 Investigation indicates that other mewbers of C/1/20 also anticipated
heavy Viet (onz resintance during the 14 darch 1968 iy Lat (4) sssault and mder—
stood their orders to he to wipe out the village, bBased on the company commaadoexr’s
briefing.

Two other witnesses appearad st the Artiele 32 Yavestization, hut refused to
testify on advice of cownmel., Thelr prier sworn statements were consldered by
the investigating officer. In cne of these, Private Yax B. Hutsom, algo an ac~
cuned in the Hy Lal (4) incident, identified Corporal Schiel as a sarticipant in
tha ashooting of a group of uen, women, ad, perhaps. some children, nesr a heoch
in the seuthesstern portion of the wvillage of ¥y Ial (4). Ia the sther, Ser-
gemnt Charlas 2. Hutto, anothey scoused in the My Lal (4) incident, wtated that
a8 mwber of American soldisws, including 3 or 4 riflamen from tha 2d platoon,
i:g a group of 10 or 15 men, women and children near a hut in the center of the

AT .

5. DISCUSSION:

As ie evident from my summary in paragraph 4, shove, the only svallable witness
te the allaged mrders by Corvperal Schiel (other than other accused whose testi-
wony at a trial of Corporal Schiel is conjeeturnl) s %y. Teonis M. Aunoing. His
testimeny is reasonahly atromg with ramspect fo the occurrence of ar incldent of
homieide by some Anevican soldiers at iy Lail (4) om 16 Hawch 1968, Howsver, while
Maoming identifies the accusad as 9 perpetyator at the place of the ineldent,
his tastimony does not diveetly establish that Corporal Sehiel parricipated in
the shooting or even that he fired his weapon ak tha time, It does, howaver,
leave me with an abiding conviction that the acoused did pargieipate in the E@
shooting st that time snd w. Cowporal Yehlel’s express denial of parﬁe:tpm
tion in tha sileged ineldent and his exolanation of how an ohserver wight have
considered him & sewbay of the grovp firing into the Vietnamess point up the in-
adagquacies of My, Duming's testimony Iin convincing ressounable mem that Corpoval
Schiel was an setive partieipant. Fven if Private Hutsoen, who identifies Cor-
poral Schiel a» a partieipsnt in a group killing, wevs to testify av trial, tw
plaees the incident in an entirvely different sectien of the village and his al-
legation am to Schiel's invelwement in anothar such ineldant is vot corvehorated
by any other evidence adduced at the Article 32 Investipation.

In addition to the ahove evidentisry problem, it sppears doubtful that the k
available testimony i sufficisnt to establish pens rea on the pavt of Covporal 2N
Sehiel, an assential olement of the alleged criiie. CGrporal Hchiel ar & squad
lesder had Teceived information that omly Viet Cong wonld bHe encounteved during
the 16 Haweh 1968 sssault. He expected heavy rssistance and forassy mmeareus
cssusliias to C/1/20 as had occurred on pyior miesions in the area, A shert
time aftur tha sssault comsenced he ancountsred a group ef Vietnamese whe, it 1
coamon knovledge, are not identiftsble aa Viet Cong oy as civilimme, his almost
{ngtantamacus resction wss to five at thie group whom he could rossonably hannn\%_
to de Viet Cong. Surely a trained soldisr in a cowbet situstion ie not expected
o walt for tha enemy to shoot #iwet. Even fr. Sunniung, curreatly the Govern—
meut's sole avallsble witness ageinst the acowssd, repsatedly obiected to re-
farring to the alleged Vietnawese vietins as eiviliams during his telephenic
testimony to the Article 32 investignting officer. In view of these facesw, ¥ ¢ w_}
do mot believe that tha availsable ovidenece is auffiglant to prove that Coxporal wnd
Sehiel had the requisite criminsl intent to sustain a convietion 1f tyied and
gonvicted of the alleged homielde. -

Sinee the critical evideatiswy isaue comcetvus the Government’s shbilivy to
prove wore than tha accused's pressnae at the seens of the slloged mwrders, there
i ne veasen to conslder aiternative raferral of the charge to trial of a leaser
offonee..
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6. PRIOR HISTORY OF THE ACCUSED:

Corporal Schiel is 23 yeara old, single, and iz 2 hiph school araduata. e
anlisted for three years on 1§ fOetebar 19556 and served until 4 October 1968 at~
taining the grade of Sergeant ¥-5. e wan trammferred to the inactive TepgTves
for approximately eight months sad re-enlisted fa the grade of Corporal H~4 om 21
Hay 1969, Guring his prier active sexvice, Corporal Sehlel served elght wonths
in Uawaili and ten wonths n Vietnam, where hie participated in the Vietnaw Counter-
offensive Phases II through V and the Tet Countevoffensive. Coyporal Schiel has
earned the Natiovnal Dafense Service Ribbhon, Vistnam Campaisn fedal, Vietnam Sex-
viea tadal, twe oversea’s bars, thwe Silver Star, Yronze Star, Combat Infantyy-
nan's Badge, Parachute ¥adge sud one Purple Heart. ¥e also has earmed an Hx-
port's Badpe with the 16 rifle.

7. CONCLUSTON:

Pron thae available facts and the discusation of this cese set ocut in parvagrapha
4 snd 5, 4t appears that trial by penersl court-martial of this aceused ia sn
extremely vexing question. It fs true that thare iz meme avidence indiceted In
the Repoxt of Article 32 Inveatigation Justifying refersnce of the charge to
trial. However, there does got appaar te be sufficient available evideneae to 'Eik
axpast 2 conviotion on trial. This 1z pointed wp by tha fact that 7 convietion
would have to be based on cirsummtsutinl ouidence s to Corperal Schiel's direct
participation in the shooting, or by his zommand relation to the zroup of American
seldiern allegedly preseat. Hoveowsr, as digcussed in paragraph %5, therve does
not sppasr to be sufficlient evidenca to prove mena vea on tha pavrt of Corporal
fichial under the combat civeusstances of the allaged ineident. _

8. BRCOMHNENDATIONS ¢

8, Unit Cowmmmdex: Trial Ly general court-martisl.
b. Investigating Offisey: Trial by general sourt-wartial,
¢+ Sumsavy Court-ijarvial Convening Aunthority: Trial by general court-sartial,

4. T recommand that yeu diract that the charpe and speeification against
the sceumad he dlamiseed. However, 1f you dealine te follow wy recomendation and
decide to refer this cese to trisl as charged, you mey vefar it as capital or non-
capital. If you refer the case to trial as capitel and the aceussd is convicted
of pramsditated wmurder undexr the charge and ity apecification, the saxisus punlsh-
mant that muet he sdfudged is dearh or lmprizonment for iife. If you vefer the
ease to trial ss aon-capital amd tho sccussd iv convicted of premsditated murder
as charged, the sarimes punisdbmeat thet wust be adjudged 1s tmprisenment for 1life,
dishonorable dischargs, forfelture of all pay and sllowances. znd reduction to
the loweot anlisted prade.
B o
SIGHLD

. WILAON FRERMAW
Golonal, JARC 4 SEP 170
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DYRECYION OF CONVENING AUTHORYTY:

4 SEP 1970
(Bate)

. ﬁm_ Spproved. Disstasal of the charpge azgaiimt the sccusad is directed.

e ViBEpPYOVEd, Trial by general pourt-martisl is not dirseted and the

charge i{s retuwrmad to the Bummary Court-“artial Convening Authority
for appropriste disposition. _

— Haapproved. Trial by general court-mertial {s dirscted sand that the

case be treaated ax (not sapital) (capical),

SIGHED
A, 0. GoWoR

Lisutensit Ceparal, USA
Command fmy




