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On 10 November 2005, in the Olympic Museum in Lausanne
(Switzerland), a scientific conference was held by the International
Center for Sports Studies (CIES) of the University of Neuchatel on
the topical issue of Nationality in Sports: Issues and Problems. Prof.
Gerard-René de Groot, University of Maastricht (The Netherlands),
an international expert on nationality law, was one of the speakers. He
has elaborated his presentation for that occasion into the leading arti-
cle of this issue of ISL]. In his contribution, he recommends that new
general sporting rules be adopted by the IFs to counter ad hoc natu-
ralization procedures under public law for sporting purposes. On 4
April last at the Asser Institute in The Hague a seminar took place on
this issue following the hotly debated question of the occasional nat-
uralization of Ivory Coast’s Salomon Kalou, a player of Feyenoord
Rotterdam, in order that he might play for Holland in the Football
World Cup in Germany this summer. Besides Kalou’s lawyer, Prof. De
Groot was again a speaker as was Dr Stefaan van den Bogaert, who is
also with the University of Maastricht and author of Practical
Regulation of the Mobility of Sportsmen in the EU Post Bosman (The
Hague 2005). The event was chaired by Nicole Edelenbos, partner of
Boer & Croon Management Executives and a former director of
Feyenoord Rotterdam.

In December 2005, the anniversary publication The Court of
Arbitration for Sport 1984-2004 appeared in print (T.M.C. Asser Press;
pp- 577). It was produced by the ASSER International Sports Law
Centre in cooperation with the University of Johannesburg, South
Africa and Griffith University, Brisbane, Australia. On 9 May the sec-
ond joint international sports law seminar organized by the ASSER
International Sports Law Centre in cooperation with the Hugo
Sinzheimer Institute for Labour Law took place at the University of
Amsterdam. The theme was CAS and Lex Sportiva. Speakers were Ian
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Blackshaw, Domenico Di Pietro, Ousmane Kane, Roberto Branco
Martins, Janwillem Soek, Emile Vrijman and Andrea Pinna.

In the meantime, two new projects have been started that are to cul-
minate in the publication of two books. The first is Player Agents
Worldwide: Legal Aspects, which will mainly consist of country studies
and also have a section on European Law and Players’ Agents, and the
second is The Selling of TV Rights in European Professional Football, to
which Professor Stephen Weatherill, Oxford University, United
Kingdom will contribute a study on the European law aspects of the
issue and which for the purpose of comparison will also comprise
country studies on the European “Big Five” professional football
countries and others.

On 6 June next, the 6th Annual Asser/Clingendael International
Sports Lecture will take place at, as has become the tradition, the
Netherlands Institute for International Relations “Clingendael” in
The Hague. The theme of this lecture will be The European Union
and Sport: Law and Policy and the speakers will be Prof. Stephen
Weatherill and Mr Jean-Louis Dupont, who was counsel in Bosman
and who now counsels the G-14 in the FC Sporting Charleroi and FC
Lyonais cases versus FIFA on the mandatory player release system for
international matches.

Finally it should be mentioned that on 3 March 2006 Janwillem Soek,
co-editor of ISL] and senior researcher at the ASSER International
Sports Law Centre, successfully defended his PhD on The Strict
Liability Principle and the Human Rights of the Athlete in Doping Cases
at the Erasmus University, Rotterdam.
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Sporting Nationality

Remarks on the Relationship Between the General Legal

Nationality of a Person and his ‘Sporting Nationality'*

by Gerard-René de Groot**

1. Function and definition of nationality
Nationality is both in international and in national law an important
connecting factor for the attribution of rights and duties to individ-
ual persons and States. Under international law States have e.g. the
right to grant diplomatic protection to persons who possess their
nationality (Donner 1983). Under national law the obligation to fulfil
military service and the rights to become a member of parliament or
to have high political functions are frequently linked to the possession
of the nationality of the country involved. However, there is no stan-
dard list of duties and rights which normally are linked to the nation-
ality of a State under national and international law (de Groot 1989,
13-15; Makarov 1962, 30, 31; Wiessner 1989). National States are in
principle autonomous in their decision which rights and duties will
be connected to the possession of nationality, whereas under interna-
tional law the consequences of the possession of a nationality are also
subject of discussion (van Panhuys 1959). In sports the possession of
the nationality of a certain State is - inter alia - of paramount impor-
tance in order to be qualified to represent this State in international
competitions between athletes (Van den Bogaert 2005, 321-389.).
Nationality can be defined as ‘the legal bond between a person and
a State’. This definition is, inter alia, given in Art. 2 (a) of the
European Convention on Nationality (Strasbourg 1997). Art. 2 (a)
immediately adds the words “and does not indicate the person’s eth-
nic origin”. In other words, nationality is a legal concept and not a
sociological or ethnical concept. The nationality of a country in this
legal sense (hereinafter: general legal nationality) is acquired or lost on
the basis of a nationality statute (de Groot 1989, 10-12; Makarov 1962,
12-19). For example, a person possesses Netherlands nationality if he
or she possesses this nationality by virtue of the general Netherlands
nationality statute, i.e. the 1984 Rijkswer op her Nederlanderschap or
other relevant legislation, rules of implementation, case law and legal
practice.

2. The term ‘nationality’
The word ‘nationality’ is etymologically derived from the Latin word
‘natio’ (nation). A difficulty is that ‘nation’ can nowadays be used as a
synonym for ‘State’, but also in order to refer to a ‘people’ in a socio-
logical or ethnical sense. In the context of international and national
law the word ‘nationality’ refers to the legal bond with the ‘nation’ as
State, but in many languages words etymologically related to nation-
ality are (or can be) used for the indication of the ethnicity of persons
(e.g. ‘Nationalitii¥ in the German language) (de Groot 2003b, 6-10).

A second difficulty is the relationship between the concepts
‘nationality’ and ‘citizenship’. ‘Nationality’ expresses a person’s legal
bond with a particular State; ‘citizenship’ implies, inter alia, enabling
an individual to actively participate in the constitutional life of that
State. Often, the entitlement to citizenship rights and nationality
coincide in practice. However, not everyone who possesses the nation-
ality of a particular State also enjoys full citizenship rights of that
State; small children may possess the nationality of a State, but they
are not yet entitled to exercise citizenship rights. The opposite occurs
as well: persons who are not nationals of a particular State may nev-
ertheless be granted specific rights to participate in the constitutional
life of that State. In some countries, for example, subject to certain
conditions non-’nationals’ are entitled to vote and be elected in local
(municipalities) elections.

In the English language, the relationship between the two terms
‘nationality’ and ‘citizenship’ is even complicated in the context of
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nationality law itself. In the United Kingdom, the term ‘nationality’ is
used to indicate the formal link between a person and the State. The
statute that regulates this status is the British Nationality Act 1981. The
most privileged status to be acquired under this Act, however, is the
status of “British citizen”. Other statuses are: British Overseas
Territories Citizen, British Overseas Citizen, British Subject without
Citizenship and British Protected Person. In Ireland, it is the Irish
Nationality and Citizenship Act 1956 that regulates who precisely pos-
sess Irish citizenship. In the United States, the Immigration and
Nationality Act 1952 regulates who is an American citizen, but the Act
also provides that the inhabitants of American Samoa and Swains
Island have the status of American national without citizenship
(Section 308; 8 U.S.C. 1408).

Also within several other languages a complicated relationship
between terms for nationality (in the sense of a bond with the State)
and citizenship can be observed. Compare e.g. Dutch: nationaliteir-
burgerschap; French: nationalité-citoyenneté (see on these terms
Guiguet 1997), German: Staatsangehirigkeit-Biirgerschaft (see Grawert
1973, 164-174), Portuguese: nacionalidade-cidadania; Spanish:
nacionalidad-ciudadania. But in again several other languages only
one term is used for both ‘nationality’ and ‘citizenship’ (e.g. Polish:
obywatelstwo; ltalian: cittadinanza; Swedish: medborgarskap), but fre-
quently in those languages another word exists which indicates the
nationality in ethnical sense (Italian: nazionalita; Polish: narodowosc;
Swedish: nationalitet).

3. General versus functional nationality

When international law refers to nationality, this reference has to be
read as a reference to the general legal nationality of a State, acquired
on the basis of a ground for acquisition provided by the statute on
nationality of the State involved. This is e.g. the case, where art. 15 of
the Universal Declaration of Human Rights states, that everyone has
the right to a nationality and that no one shall be arbitrarily deprived
of his nationality nor denied the right to change his nationality.

Next to this general legal nationality which indicates the formal
legal bond between a person and a State, States or International
Organisations may - for special purposes -develop a  so-called ‘func-
tional nationality” or “autonomous nationality” (Makarov 1962, 13-17;
van Panhuys 1959, 140,141). If for certain purposes a functional
nationality is introduced, the grounds for acquisition and loss of this
specific functional nationality have to be defined in detail.

In this contribution, the question has to be answered whether the
development of a functional autonomous sporting nationality is
desirable? In principle, a negative answer of this question is advisable.
The regulation of these grounds for acquisition and loss of such a
functional nationality is a very complicated task, if one does not want
to use simply the place of birth as the only ground for acquisition of
the functional nationality without any ground for loss of the func-
tional nationality involved. Even the fiction that one is deemed to
have the nationality of the country where one has ordinary residence
needs considerable further elaboration, because of the fact that the
definition of residence differs from country to country.

* This contribution is an elaborated ver- Neuchitel, in Lausanne, Switzerland, 10
November 2005.

** Professor of comparative law and private
international law at the University of

Maastricht, The Netherlands.

sion of a paper that was presented at the
Scientific Congress on Nationality in
Sports: Issues and Problems, organized
by The International Center for Sports
Studies (CIES) of the University of
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However, there is an attractive alternative for the development of a
functional nationality, which comes quite close to an own sporting
nationality, but is in fact not an independent notion and which does
not require to regulate the grounds for acquisition and loss in detail.
One could for the determination, whether a person qualifies to repre-
sent a certain State in international sporting competitions use as a
basic requirement the possession of the general legal nationality of the
country involved, but add - insofar as it is desirable - additional
requirements which guarantee that the nationality is the manifesta-
tion of a genuine link between the person and the State involved. The
essential questions are then of course, which additional
requirement(s) should be added and in which cases these additional
requirement(s) should be fulfilled?

If one uses the general legal nationality as a basic requirement for
the eligibility of persons to represent a country in international sport-
ing competitions, it is appropriate to pay special attention to the posi-
tion of stateless persons and refugees. These persons should be eligi-
ble as representatives of their country of residence as a consequence of
the Geneva Convention relating to the status of refugees (1951),
respectively of the New York Convention relating to the status of
stateless persons (1954) (compare art. 12 (1) of these conventions).

4. Genuine link

The reason to add - in certain cases - (an) additional requirement(s)
next to the condition of the possession of the nationality of the coun-
try involved, before a person qualifies to represent a country in inter-
national sporting competitions, is in order to ensure that a real, gen-
uine link exists between the athlete involved and the country which
he wants to represent. However, one has to realise that the general
legal nationality normally is already a manifestation of such a genuine
link. With other words: normally the general, legal nationality is only
attributed, if a genuine link exists between the person involved and
the State in question.

The expressions ‘genuine link’ or ‘genuine connection’ refer implic-
itly to the Nottebohm decision of the International Court of Justice
(ICJ Reports 1955, 4 (23)). The Court concluded in that case in respect
to the naturalisation of mr Nottebohm by the State of Liechtenstein:

“... a State cannot claim that the rules it has thus laid down are enti-
tled to recognition by another State unless it has acted in conformity with
this general aim of making the legal bond of nationality accord with the
individual’s genuine connection with the State which assumes the defence
of its citizens by means of protection as against other States.”

However, this decision does not deal with the validity of the con-
ferment of nationality in general, nor with the validity of the acquisi-
tion of nationality by naturalisation, but exclusively with the right of
a State to grant diplomatic protection to a national against another
State (Randelshofer 1985, 421). Therefore, a conferral of nationality
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From left to right: Professor De Groot (University
of Maastricht), Salomon Kalou (Ivory Coast /
Feyenoord Rotterdam) and Marco van Basten
(head coach of the Dutch national football team)

without genuine link as such is valid. As a consequence, it may hap-
pen that a person possesses a nationality, which is not a manifestation
of a genuine link between this person and the State involved.

5. Intermezzo: national autonomy

Thus far no general agreement on the rules relating to the acquisition
and loss of nationality exist. The fixing of such rules is within the
competence of each State.

Art. 1 of the Hague Convention on certain questions relating to the
conflict of nationality laws (1930) underpins: ‘It is for each State to
determine under its own law who are its nationals. This law shall be
recognised by other States in so far as it is consistent with internation-
al conventions, international custom, and the principles of law gener-
ally recognised with regard to nationality.’

This principal autonomy in nationality matters was already earlier
recognised by the Permanent Court of International Justice in 1923 in
the decision on the Nationality decrees in Tunis and Morocco. The
Court concluded that nationality questions ‘belong according to the cur-
rent status of international law’ to the ‘domaine réservé of national States.

The principle of autonomy in nationality matters is repeated in
Art. 3 of the European Convention on Nationality (1997) and is also
recognised by the European Court of Justice in the decision in re
Micheletti (7-7-1992; ECR 1992, 1-4258) (cf., de Groot 2003b, 18-20).

A consequence of the autonomy of States in matters of nationality
is the possibility of statelessness or dual/multiple nationality. It may
happen that no State attributes a nationality to a certain person,
whereas another person may possess simultaneously the nationality of
two or more States (Makarov 1962, 291-322).

The national autonomy in nationality matters is nowadays restrict-
ed by several bilateral and multilateral treaties. Bilateral nationality
treaties are frequently concluded after the transfer of territory from one
State to another and in cases of State succession (Makarov 1962, 128-
140). An example is the Agreement concerning the assignment of citi-
zens between the Kingdom of the Netherlands and the Republic of
Surinam (1975) (Overeenkomst betreffende de roescheiding van staats-
burgers tussen her Koninkrijk der Nederlanden en de Republick
Suriname).

In the past 75 years several multilateral treaties were concluded with
relevance for nationality law (see on those treaties de Groot/Doeswijk
2004, 58-84).

The autonomy of States in nationality mactters is also limited by
general principles of international law. However, it is not easy to iden-
tify the content of those principles. In the 1997 European Convention
on Nationality an attempt is made to codify the state of the art in
respect of these general principles of international law which limit the
autonomy of States in nationality matters. Art. 4 states:
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“The rules on nationality of each State Party shall be based on the
following principles:

a. everyone has the right to a nationality;

b. statelessness shall be avoided;

c. no one shall be arbitrarily deprived of his or her nationality;

d. neither marriage nor the dissolution of a marriage between a
national of a State Party and an alien, nor the change of nationali-
ty by one of the spouses during marriage, shall automatically affect
the nationality of the other spouse.’

However, these general principles are rather vague. Art. 4 (a) does not
indicate to which nationality a person should have a right; Art. 4 (b)
lacks to mention in which ways statelessness should be avoided; and
Art. 4 (c) does not provide criteria in order to establish that a depri-
vation of nationality was arbitrary. Exclusively Art. 4 (d) is concrete
enough to apply directly (de Groot 2000, 123-128).

Art. 5 of the European Convention on Nationality 1997 gives two
additional rules which could develop into general principles of inter-
national law regarding nationality. Art. 5 (1) prescribes that the rules
of a State on nationality shall not contain distinctions or include any
practice which amount to discrimination on the grounds of sex, reli-
gion, race, colour or national or ethnic origin. However, in practice it
is extremely difficult to establish when, e.g., a preferential access to
the nationality of a State based on ethnic origin constitutes a discrim-
ination in the sense of this provision (see, e.g., Par. 7 German nation-
ality act and Art. 116 (1) German constitution; Art. 5 Greek national-
ity Act; Art. 22 (1) Spanish civil code (sefardic jews)) (de Groot/ Does-
wijk 2004, 89, 90).

Art. 5 (2) obliges States to ‘be guided by the principle of non-dis-
crimination between its nationals, whether they are nationals at birth
or have acquired its nationality subsequently.” This obligation is also
extremely vague. Furthermore, in a comparative perspective, one can
observe that many States do not observe this rule.

As was mentioned already above, no concrete limitation of the
autonomy can be concluded from the ruling of the International
Court of Justice in re Nottebohm.

In view of these facts, one has to answer the question whether
many restrictions of the autonomy of States in nationality matters are
caused by international conventions, customary international law and
the principles of law generally recognised with regard to nationality,
in the negative. The most important general restriction is that the
grounds for acquisition and loss should not violate human rights (e.g.
no discrimination on racial grounds)

The consequence is, that an enormous variety of grounds for acqui-
sition and grounds for loss of nationality exists.

An indirect consequence of this fact for sports is an unequal com-
petition for States with respect to excellent sporting (wo)men and
shocking inequalities between athletes.

6. Grounds for acquisition of nationality: main categories

6.1 General grounds for acquisition

Although some international treaties aim to harmonise certain
grounds for acquisition of nationality, one can still observe a huge
variety of grounds for acquisition ex Jege. The most current ways of
acquisition of nationality by birth are acquisition 7ure sanguinis (by
birth as a child of a national) and acquisition zure soli (by birth on the
territory of a State).

Originally, all States which provided for an acquisition of national-
ity fure sanguinis nearly exclusively applied ius sanguinis a patre (in the
paternal line); only in exceptional circumstances ius sanguinis a matre
(the maternal line) was relevant (e.g. in case of a child born out of
wedlock and not recognised by a man) (Gonset 1977). In practice,
however, most children had the same nationality as father and moth-
er, because women lost their own nationality at the moment of their
marriage and at that moment acquired the nationality of their hus-
band. This system was labelled by Dutoit (1973) as systéme unitaire.
During the 20™ century this system was gradually replaced by the so-
called systéme dualiste which allowed married women to possess an
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own independent nationality (Dutoit 1973-1980; Dutoit/Masmejan
1991; Dutoit/ Blackie 1993; Dutoit/ Affolter 1998; de Groot 1977).

Most countries now apply a ius sanguinis a matre et a patre: a child
acquires the nationality if father or mother possesses this nationality
(de Groot 2002a, 124). However, some countries provide for excep-
tions. In the first place, some countries exclude children born out of
wedlock as a child of a foreign mother and a father who is a national
(de Groot 2002a, 131-135) (see Art. 6 (1) (a) (2) European convention
on nationality 1997). Secondly, several countries restrict acquisition of
nationality if not both parents possess the nationality of the country
involved (de Groot 2002a, 128). In the third place, many countries
restrict the transmission of the nationality of a parent to a child born
abroad to the first or second generation born outside the country
involved (de Groot 2002a, 125-129) (see Art. 6 (1) (a) (1) European
Convention on Nationality 1997).

The United Kingdom and Ireland traditionally applied 7us soli; so
did traditional immigration countries like the United States, most
countries of Latin America (see Moosmayer 1963), Australia, New
Zealand and South Africa. Increasingly, these countries do not apply
a strict ius soli (birth on territory entitles to nationality), but prescribe
additionally that at least one parent meets certain residence require-
ments (UK since 1983; Ireland since 2005).

Nowadays, most countries do not apply either us sanguinis or ius
soli, but a combination of both principles. Classical 7us soli countries
provide in case of birth abroad of a child of a national for an acquisi-
tion Zure sanguinis, but often limit the transmission of nationality in
this way to the first or second generation. At the other side, classical
ius sanguinis countries have in the recent past introduced some ele-
ments of ius soli in order to reduce cases of statelessness or to stimu-
late the integration of the descendants of foreign families residing per-
manently on their territory (de Groot 2002a, 137-139).

Children born in wedlock have in principle at the moment of birth
a family relationship with both father and mother: this family rela-
tionship is frequently the legal basis for the acquisition of nationality
iure sanguinis. If a child is born out of wedlock, the family relation-
ship with the father can be established later on by, e.g., recognition,
legitimation or judicial establishment of paternity. Many legal systems
provide that in this case the child acquires the nationality of the
father, although several countries provide for additional requirements
(de Groot 2002a, 131-133)

Many countries mention adoption as a ground for acquisition of
nationality ex Jege. Most of these countries require that the adoption
involved was realized during the minority of the child. However, in
some countries the age limit is lower (de Groot 2002a, 135, 136);
Hecker 1985). Some countries only provide for nationality conse-
quences of adoption when the adoption order was made by a court or
by authorities of the country involved. However, an increasing num-
ber of nationality codes provide for the possibility that a foreign adop-
tion order has nationality consequences if this foreign adoption order
is recognized because of rules of private international law. In some
countries, a special reference is made to the Hague Adoption
Convention of 29 May 1993. In respect of adoption, one has to real-
ize that many countries only know full adoption, which replaces com-
pletely the pre-existing legal family ties of the child with the original
parents by a family relationship with the adoptive parents. Some
countries provide (in most cases as an alternative: so e.g. France and
Portugal) for a weak adoption (also called ‘simple adoption’), which
creates a family relationship with the adoptive parents, but does not
disrupt all legal ties with the original parents. This so-called ‘weak’
adoption often lacks nationality consequences, whereas the full adop-
tion has these consequences.

Most countries provide that, under certain conditions, children of a
person who acquires the nationality of the country also acquire this
nationality if they are still minors. A large variety of conditions for an
extension of acquisition can be observed (de Groot/ Vrinds 2004) Next
to these frequently occurring grounds for acquisition of nationality ex
Jege some States provide for other grounds for automatic acquisition of
nationality. Some examples: Children born in France to foreign par-
ents born abroad acquire French nationality ex /ege when they reach
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the age of majority.According to Austrian nationality law, an alien may
acquire ex Jege Austrian nationality by accepting an appointment as an
ordinary professor at an Austrian university. Compare also in this con-
text the legislation of the Vatican. French nationality can, if certain
conditions are fulfilled, be acquired by a person born in France who
enters the French army. In Spain the possession and continuous use of
Spanish nationality for 10 years in good faith and based on a title reg-
istered in the civil register is cause for consolidation of the nationality
if the title for the acquisition involved is annulled. In other words, con-
tinuous treatment as a national is, in case of good faith of the person
involved, a ground for acquisition of nationality.

6.2 Option rights

In several countries certain persons can acquire, under certain condi-
tions, the nationality of the country involved by lodging a declaration
of option (de Groot 2002a, 144-154; Meessen 1966). The details of the
conditions can not be elaborated here nor will the precise option pro-
cedure be described. However, it is important to stress that there are
at least two distinct types of options. According to the law of some
countries, a declaration of option can be made orally without any for-
mality. Of course the declaration has to reach the competent author-
ities. Normally these authorities will make an official document,
which will be signed in order to prove the declaration, but if such a
document does not exist, the declaration can be proved by any other
means. If a declaration was made, but not all the conditions giving a
right to opt were fulfilled, the nationality is not acquired. If all con-
ditions were fulfilled and the declaration can be proved, although no
document exists, the nationality is nevertheless acquired. The author-
ities do not have the possibility to avoid the acquisition of nationali-
ty because of, for example, reasons of public policy or state security.

In some other countries, a person who uses his right of option must
make a written declaration. The authorities control whether all the
conditions are fulfilled, but they are also able to reject the option for
reasons of public security or lack of integration. It is obvious that this
kind of option is much weaker than the first category mentioned. It
is therefore not surprising that, generally speaking, countries which
have this second type of option rights often grant this right to consid-
erably more persons than countries where the first type of option
rights exists. One could also describe the second type of option rights
as a quick naturalization procedure where the discretion of the
authorities to refuse the acquisition of nationality is limited.

Some countries do not use the term ‘option rights’, but provide for
the possibility to register as a citizen if certain requirements are met.
If the authorities do not have any discretion in respect of the registra-
tion, such a right to register as a citizen is in fact an option right of
the first mentioned category. If there is a discretion of the authorities,
it can be classified as an option right of the second category.

In this context it also has to be mentioned that a couple of countries
use the construction of a legal entitlement to naturalization: if certain
conditions are fulfilled naturalization has to be granted on the applica-
tion of the person involved. The authorities’ discretion is reduced to
zero. Such an entitlement comes close to the option rights of the first
mentioned category. If the naturalization can still be refused for rea-
sons of public policy or similar general reasons, the entitlement can be
compared with the option rights of the second category.

6.3 Naturalisation

All countries provide for the possibility of acquisition of nationality
by naturalisation, i.e. by a discretionary decision of competent
authorities. In some countries a naturalisation has to be granted by act
of parliament (e.g. Belgium, Denmark). In most other countries the
power to grant naturalisation is given to the head of State, to the gov-
ernment or to a particular Minister. Treaty provisions which aim to
harmonise the conditions of naturalisation are rare. Some treaties pre-
scribe the facilitation of some categories of persons (like stateless per-
sons or refugees), but only the European Convention on Nationality
(1997) tries to take influence on one certain requirement for natural-
isation: the length of residence, which should according to this
Convention not exceed 10 years (although, at the occasion of the rat-
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ification of this Convention Macedonia stipulatedfor the right to
require nationality a residence of 15 years).

Comparative studies (de Groot 1989, 237-270; Walmsley 2001; Wil
2001, 17-35) learn that the variety of requirements for naturalisation is
huge. Walmsley (2001) concluded correctly, that few countries have
the same requirements for naturalisation or refer to them in the same
terms as other States.’

The following requirements are frequent:

Full age: in most countries, this implies having reached the age of

18 years. Nearly all countries provide for the possibility of a waiver

of this condition.

Residence (continuous residence creates a genuine link) but

- the required length varies considerably. The period of residence
required for naturalisation is for example

- 3 years in Belgium

- 4 years in Ireland

- syears in the Czech Republic, Estonia, France, The Netherlands,

Slovakia, Sweden, UK
- 6 years in Finland
- 7 years in Norway
- 8 years in Cyprus, Germany, Hungary
- 9 years in Denmark
- 10 years in Austria, Greece, Italy, Luxembourg, Portugal, Spain
- 12 years in Switzerland
- 15 years in the Former Yugoslav Republic Macedonia.
Moreover, many countries do not require simple residence, but
legal residence or even entitlement to reside permanently. In sever-
al countries the required period of residence must be uninterrupt-
ed. Therefore, also the way of calculation of this condition for nat-
uralisation varies considerably from country to country.
Immigration status: nearly all countries require that the applicant
resides legally in the country at the moment of application for nat-
uralisation. However, - as already mentioned - several countries
prescribe that the whole required period of residence must be legal.
Moreover, some countries require that the applicant must possess
an entitlement to reside permanently in the country.

Integration or even assimilation: in several countries the applicant
has to successfully do an integration examination.

Command of (one of) the national language(s): the degree of
knowledge of a State’s language which is required varies again. In
some States a basic oral command is enough, some other States also
require command to write the language.

No danger for the security of the State. The concrete application of
this requirement varies again from country to country. Several
States influenced by the United Kingdom refer to this requirement
by the condition that the applicant must be of ‘good character’.
Ability to support oneself: although this condition is frequently ‘hid-
den’ behind the condition with respect to the immigration status.
Renunciation of a previous nationality: whether this condition is
required depends on the general attitude of a State regarding cases
of dual or multiple nationality.

* Qath of fidelity.

Payment of a naturalisation fee. In some countries naturalisation is
free of charge (Belgium, Luxembourg); other countries provide for
a fee in order to cover the costs of the naturalisation authorities;
again other countries require really high fees (some cantons in
Switzerland).

Less frequent are, e.g., the following requirements:
* Health certificate (France).

* No intensive relation to another State (Austria).
* Benefit to the country.

6.4 Waiver or reduction of conditions for naturalisation
All States allow for a waiver of (most/all) requirements for regular nat-
uralisation (de Groot 1989, 270, 271). Whether this exception is used
for sports(wo)men differs considerably.

Moreover, all countries reduce the requirements for naturalisation
for some specific groups of applicants, e.g. spouses of nationals, for-
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mer nationals, refugees, stateless persons and sometimes also for
nationals of specific other States.

Spain for example requires only a residence of 2 years for nationals
of Latin American countries, Philippines, Andorra, Portugal,
Equatorial Guinea and Sephardic Jews. Denmark and Sweden allow
the naturalisation of nationals of other Nordic countries after a resi-
dence of 2 years (see de Groot, 2002b). Italy facilitates the naturalisa-
tion of nationals of other Member States of the European Union after
a residence of 4 years.

The conditions for a facilitated acquisition of nationality for for-
eign spouses of nationals differs again enormously (de Groot 2005). In
the past most States provided for an automatic acquisition of nation-
ality by a foreign wife of a national (de Groot, 1989, 311, 312).
Incidentally, this ground for acquisition still exists. Now, most States
give married women an independent nationality status. However, in
some countries the foreign wife of a national can acquire nationality
without any residence requirement by lodging a declaration of option.
The far majority of States facilitate the naturalisation of foreign
spouses independent of there sex, but the precise requirements differ
again enormously. For example: Italy allows the acquisition of Italian
nationality by the foreign spouse after 6 month residence or 3 years
marriage. The Netherlands allows an application for naturalisation
after 3 years marriage (no residence required). Spain allows the natu-
ralisation of the foreign spouse after 1 year residence.

1. Comparison of grounds for acquisition and the relevancy of com-
pensation mechanisms

If one wants to compare the grounds of acquisition of nationality of
several countries in order to get an impression of the unequal compe-
tition of the States involved regarding excellent athletes, one should
not compare isolated grounds for acquisition, but should take into
account all grounds for acquisition and all grounds for loss. For exam-
ple, differences regarding naturalisation have to be evaluated and
assessed in the perspective of the differences regarding other ways of
acquisition of nationality. The same applies for differences regarding
possibilities of acquisition by registration as a national or by declara-
tion of option.

It is important to realise, that already the choice for a certain appli-
cation of ius soli/ ius sanguinis implies an unequal competition of
States in respect of sports(wo)men and unequal opportunities for ath-
letes. The largest number of nationals (and therefore the biggest
chance to find excellent athletes which could represent the country in
international competitions) has a country which applies cumulative
ius soli and an unlimited ius sanguinis a matre et patre. The smallest
number of nationals (and thus the smallest chance to find excellent
athletes which could represent the country) has a country which
applies exclusively ius sanguinis a patre with limitation in case of birth
abroad.

But in fact, if States do not apply ius soli or make exceptions
regarding ius sanguinis this is often to some extent compensated by
facilitated access to the nationality. A country which does not apply
ius soli, may provide for the automatic acquisition of the nationality
at the 18th anniversary by persons born on the territory of the State
(e.g. France) (de Groot 2002a, 141) or by acquisition of nationality by
lodging a declaration of option by a person born on the territory of
the State (e.g. Netherlands, Portugal) (de Groot 2002a, 145, 146)

A country which provides for a limitation of the acquisition of
nationality iure sanguinis in case of birth, may compensate this by
creating the possibility of registration as a national for children of
nationals born abroad (sometimes: if certain conditions are met)
(Belgium, Germany, Portugal, United Kingdom) (de Groot, 2002a,
148,149). And a non-acquisition of nationality iure sanguinis a patre
by children born out of wedlock may also be compensated by a pos-
sibility of registration as a national for the children involved (some-
times: if certain conditions are met) (de Groot, 2002a, 148, 149).

These compensation mechanisms have as a result that the compe-
tition between States regarding excellent sports(wo)men gets again
more equal. The introduction of an additional residence requirement
for sports(wo)men after the acquisition of a nationality by one of
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these compensation mechanisms would therefore not be acceptable,
because it would cause new inequalities.

Some specific rules of international sport federations are problem-
atic in this comparative perspective. Art. 3.3.3 of the FIBA 2002
Regulations states, that a team:

‘may only have one player who has acquired the legal nationality of
that country by naturalisation or by any other means after the age of
16’ (van den Bogaert, 350, 351).

This rule causes inequalities. A person born on the territory of a ius
soli country will always possess the nationality of the country of birth,
often next to a nationality acquired iure sanguinis. A person born on
the territory of the Netherlands as a child of foreign parents will only
be able to get Netherlands nationality by a declaration of option after
the 18t anniversary. It is essential to take into account this fact, if a
federation wants to formulate nationality restrictions.

8. Naturalisation and an additional residence requirement

The most obvious unequal competition in respect to athletes can be
observed in the different attitude and practices of States regarding the
quick naturalisation of athletes. The question has to be raised and
answered, whereas these differences regarding naturalisation should
be compensated by the introduction of an additional requirement,
which has to be fulfilled before the naturalised athletes may represent
their new country in international sporting competitions. The con-
tent of the additional requirement should guarantee that the new
nationality is a manifestation of an appropriate, genuine link with the
State involved. In that perspective an additional residence require-
ment could prove to be useful: a naturalised athlete should - in prin-
ciple - only be entitled to represent his new country in international
sporting competitions, if he had his habitual residence for a certain
uninterrupted period - before or after the naturalisation - in the new
country.

However, such an additional residence requirement is not reason-
able if already for other reasons a genuine link exists between the nat-
uralised person and the State involved, but the person involved did
until his naturalisation not acquire the nationality due to the choices
which the State involved made in the field of nationality law.
Sports(wo)men should not suffer disadvantages because of technical
choices of States in respect of nationality law. I would like to submit,
that a relevant genuine link between a person and a State always
exists:

- in case of birth on the territory of the State

- for children of a national, both natural and adopted children’

- in case of the naturalisation of former nationals

If persons born on the territory of a State or children of a national of
the State are naturalised by the State involved or acquire the nation-
ality involved by registration, declaration of option or even by opera-
tion of law when they reach a certain age, this acquisition of nation-
ality has to be considered as a compensation of the non (or partial)
application of ius soli or ius sanguinis. An additional residence
requirement would then not be fair.

The reintegration (re-naturalisation) of former nationals has to be
considered as a compensation for differences between the States
regarding the provisions on the loss of nationality. Some States follow
the principle of perpetual allegiance and do not provide for any pos-
sibility to loose the nationality, whereas other States provide for a wide
range of grounds for loss.

There is an enormous variety of grounds for loss of nationality. The
1961 Convention on the Reduction of Statelessness takes, inter alia,
influence on the grounds for loss of nationality by rules which forbid
loss of nationality if this would cause statelessness for the person
involved, but the Convention also provides for many exceptions to
this main rule. A very important development is manifested by Arts.
7 and 8 of the European Convention on Nationality 1997 which give

1 Insofar I have difficulties with the deci-
sion taken by the FIFA-Emergency

terium that the biological father or

mother was born in the territory of the
Committee in 2004 in reaction to the relevant association. See on that decision
plans of Quatar to naturalise Brazilian Van den Bogaert, 359.

football players, which i.a. uses as a cri-
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an exhaustive list of acceptable grounds for loss of nationality. The

grounds mentioned in these articles are:

- voluntary acquisition of another nationality ;

- acquisition of the nationality of the State Party by means of fraudu-
lent conduct, false information or concealment of any relevant fact
attributable to the applicant;

- voluntary service in a foreign military force;

- conduct seriously prejudicial to the vital interests of the State Party;

- lack of a genuine link between the State Party and a national habit-
ually residing abroad;

- where it is established during the minority of a child that the pre-
conditions laid down by internal law which led to the ex lege acqui-
sition of the nationality of the State Party are no longer fulfilled;

- adoption of a child if the child acquires or possesses the foreign
nationality of one or both of the adoptive parents ;

- the renunciation of his/her nationality by the person concerned,
under the condition that this person does not thereby become
stateless.

Furthermore Art. 7 (2) allows, that a State provides for the loss of its
nationality by children whose parents lose that nationality except in
case of loss because of foreign military service or because of conduct
seriously prejudicial to the vital interests of the State. However, chil-
dren shall not lose their nationality if one of their parents retains it.

According to Art. 7 (3) loss of nationality may not cause stateless-
ness with the exception of deprivation of nationality because of fraud.

Many countries provide for the loss of their nationality on several
of these grounds (de Groot 2003a). Some countries only provide for
the loss of nationality by renunciation on the initiative of the person
involved (e.g. Poland, Portugal). On the other hand, not all countries
recognise the right that a person may renounce his nationality provid-
ed that no statelessness is caused (e.g. Morocco).

In a comparative perspective, numerous other grounds for loss can
be observed, which are not covered by the list of Arts. 7 and 8 of the
European Convention on Nationality: Some examples:

- Foreign public service (e.g. France, Italy);

- General criminal behaviour (e.g. Spain, United Kingdom);
- Refusal to fulfil military service (e.g. Turkey);

- Using a foreign passport (e.g. Indonesia, Mexico).

It is necessary to take into account all these differences regarding the
loss of nationality. The consequence has to be, that in case of reinte-
gration of a former national, never an additional requirement should
be imposed.

A difficult question is, whether an additional residence require-
ment should also apply in cases, where the nationality is acquired after
marriage (automatically/ by declaration of option/ after a very short
period of marriage)? On the one hand, comparative law shows that
many States facilitate the access to nationality for the foreign spouse
of a national immediately after the marriage or after only a short peri-
od. These States obviously consider the marriage as a manifestation of
a genuine link with the State involved. On the other hand, not to
require an additional residence requirement may cause sham mar-
riages by athletes. A possible compromise could be to require - in
principle - not only an additional residence of two years, but to pro-
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vide also that the time of marriage and residence are added. Such an
addition of the time of marriage and the period of residence happens
in e.g. Austria and Denmark in order to determine whether the for-
eign spouse qualifies for facilitated naturalisation (de Groot 2005)

In all cases where a genuine link is lacking, an additional residence
requirement is reasonable. The next question is of course, how long
the additional residence requirement should be. I submit that the
required period of habitual residence should be shorter than the low-
est residence requirement for regular naturalisation, which is in
Belgium 3 years. It is therefore - in my opinion - attractive to require
a habitual residence of two years of continuous residence immediate-
ly before naturalisation.? If at the moment of naturalisation this con-
dition is not fulfilled, the naturalised athlete only qualifies to repre-
sent his new country, after he has resided two years in the new coun-
try (the period of residence directly before the naturalisation and after
the naturalisation should be added up). If this condition is not ful-
filled at the moment of naturalisation, the naturalised athlete only
should be eligible to represent his new country after he fulfilled the
two years requirement. A residence period of two years immediately
before naturalisation should not be required, if the naturalised person
had in the past a continuous and uninterrupted residence of five years
in the country involved. Such an uninterrupted period of residence in
the past guarantees already the existence of a genuine link of the ath-
lete involved and the country of the new acquired nationality. In such
a case there is no need anymore to require an uninterrupted habitual
residence of two years immediately preceding the acquisition of
nationality. Furthermore, this additional rule is realistic in view of the
fact that young athletes frequently get part of there sporting education
and make part of their sporting career in another country than the
one where they grew up.

The remarks made above concentrated very much on inequalities
caused by the different attitudes of States in respect of quick natural-
isation. The introduction of an additional residence requirement
would prevent that an athlete qualifies to represent a country in inter-
national competition without having a genuine link with the country
involved.

In the perspective of the comparative analysis given above, we also
can imagine cases where an athlete moved from his country of origin
to another country and wants to represent that other country in inter-
national competition, but is not able to do that, because that other
country has very severe conditions for naturalisation (e.g. a residence
requirement of 10 years or more). It would be wise to study also that
type of unequal opportunities for athletes. The question has to be
raised, whether it should be made possible for athletes to apply for
being eligible to represent their country of residence, after they had
their habitual residence in that country for e.g. five years. The cre-
ation of such a possibility would also compensate disadvantages
which are caused by the differences between the rules and practice of

States in the field of naturalisation. BT

2 To require a residence period of two nationals in Spain and Scandinavian

years fits also with the facilitated natu- countries.
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Baseball’s Doping Crisis and New
Anti-Doping Program

by James A.R. Nafziger*

The first World Baseball Classic confirmed that baseball is no longer
simply the national pastime of a single country, the United States." It
is thoroughly international. The sport has become a national pastime
in several other countries, including Japan, Taiwan, Korea, the
Dominican Republic, Mexico, Nicaragua, Panama, Cuba, and
Venezuela. (It is clear from this list that international politics is irrel-
evant.) Major League Baseball (MLB) rosters in North America are
replete with foreign nationals. Foreign teams regularly win the Little
League World Series for young people and other international com-
petitions. Latin Americans make up 37% of all players under contracts
with MLB clubs. In 2006 Venezuela won a Caribbean World Series
and Japan won the first World Baseball Classic.

To be sure, the globalization of baseball has been uneven.
Sometimes the process has been two steps forward and one step back-
ward. For example, the demise of the Montreal Expos in 2004* left
MLB with only one Canadian franchise, the Toronto Blue Jays, and
in 2005 the International Olympic Committee (IOC) dropped base-
ball as an Olympic sport beginning after the 2008 Games.? The
process of globalization nevertheless continues apace, as the MLB’s
new anti-doping program demonstrates.

|. Baseball’s Doping Crisis
The most significant issue confronting professional baseball has been
the use by players of performance-enhancing drugs.* The widespread
use of steroids, in particular, led to a doping crisis in the sport and
irresistible pressures for reform emanating from congressional hear-
ings in the United States on the crisis. As a result, MLB first accept-
ed minimum testing procedures and sanctions against doping in 2002
and then, under continuing public and congressional pressures, rap-
idly instituted a respectable program of testing and sanctions in 200s.
Frontier issues involving difficult-to-detect and undetectable drugs
remain to be resolved in the future.S What may be particularly signif-
icant about baseball’s new program is not simply its rapid develop-
ment under pressure but its growing conformity with the standards
and procedures of international sports law-a significant development,
given the independent role of player contracts and collective bargain-
ing in professional baseball. This study first summarizes baseball’s
doping crisis, then discusses MLB’s response to it and the significance
of the response in the context of international sports law and the glob-
alizing process.

It is not entirely clear why the IOC decided to drop baseball as an
Olympic sport so soon after it had been added in 1992. The sport’s lack

of a popular following in many countries may have been a factor.®
Many other Olympic sports, however, also would fail that test-for
example, curling, skeleton, the pentathlon, synchronized swimming,
the biathlon, and Greco-Roman wrestling. Moreover, in reducing the
breadth and complexity of international competition, the International
Olympic Committee (IOC) and international federations (IFs)7 are
divided over the issue of whether to eliminate entire sports or, rather,
excessive or redundant events within a particular sport.

Instead, it is likely that baseball’s demise as an Olympic sport was
attributable to two other factors: the unwillingness of the players,
especially the superstars, to participate in the Olympics and other
sanctioned competition; and baseball’s reputation in the past for turn-
ing a blind eye to its doping problem, which involves a widespread
use of performance-enhancing steroids. It is true, of course, that other
sports such as cycling, swimming, and track and field have been seri-
ously tainted by doping, but their respective sports federations have
taken substantial measures to respond to the problem-generally in
conformity with international sports law. Unfortunately, the
International Baseball Federation, headquartered in Switzerland, has
been ineffective in establishing MLB anti-doping measures. In any
event it is reasonable to infer from the IOC decision a direct link
between MLB noncompliance in the past with international anti-
doping standards and baseball’s demise in Olympic and related com-
petitions.

Professional baseball’s doping crisis came to a head only in the late
1990s. Although the first claims of steroid use date back to the late
1980s,> MLB’s concerns about substance abuse in that decade centered
on criminally prohibited (so-called recreational) drugs, especially
cocaine.?

In 1983, after four Kansas City Royals players had received jail sen-
tences on cocaine convictions, MLB first proposed comprehensive
drug testing. The following year players and franchise owners reached
agreement on for-cause testing whereby a player could be tested if a
club claimed to have reasonable cause to believe the player was using
drugs. Unfortunately the agreement died in 1985 because the Major
League Baseball Players Association, the players union, refused to
cooperate in implementing it. During the same year, however, MLB
Commissioner Peter Ueberroth announced his intention to establish
a mandatory testing program for all minor league players and major
league officials.

In 1986 a second scandal resulted from the conviction of a
Pittsburgh cocaine dealer who had found a market among players on

* Thomas B. Stoel Professor of Law and
Director of International Programs,
Willamette University College of Law
(U.S.A.). Professor Nafziger is President
of the International Association of Sports
Law.

1 The first World Baseball Classic, which
was intended to be a sort of World Cup
in the sport, took place in March 2006.
See Tom Verducci, Global Warming,
SPORTS ILLUS., Mar. 6, 2006, at 56. It
is debatable whether baseball is the
national pastime of the United States,
but there is no doubt that it is 2 national
pastime. For example, when John
Roberts appeared before the Judiciary
Committee of the United States Senate
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first prominent baseball player to be pub-
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baseball, as follows in this text, is prima-
rily drawn).
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the Pittsburgh Pirates, the local MLB franchise team. The bad pub-
licity generated by this scandal led Commissioner Ueberroth to sus-
pend eleven team members conditionally for cocaine use. The inci-
dent also prompted the Commissioner to propose a program under
which major league players would be tested up to four times a year for
cocaine, heroin, marijuana, and morphine, without a penalty for a
first-time positive test. Implementation was stalled, however, when an
arbitrator struck down clauses in players’ contracts that provided for
random drug testing because they had not been negotiated in the
process of collective bargaining between MLB and the players union.
It had again delayed efforts to respond to baseball’s growing drug
problem. The scourge of drug abuse continued unabated.

During the next decade the use of anabolic steroids, which had bare-
ly been apparent in baseball, began to grow. Some of these synthetic
agents, which mimic testosterone and other hormones, have the meta-
bolic effect of boosting the production of muscle mass and thereby the
strength of batters.” As the problem emerged full-blown in the mid-
1990s, MLB took no action to test players for the use of steroids or to
impose sanctions against their use. By contrast, the IOC and several
professional sports organizations not directly governed by IOC rules
have prohibited their use, based on five principles.” These principles
are the “unnaturalness” of steroids, their unfairness to competing ath-
letes who do not choose to use them, the consequential unevenness of
the playing field or competitive balance on it, the uncertain long-term
effects of steroids on the health of athletes, and their questionable
effect on the role of athletes as models for youth.

In the mid-1990s the Federal Bureau of Investigation (FBI) of the
United States Department of Justice notified MLB of the growing use
of steroids among players.” In 1998 home-run king Mark McGuire
admitting using a testosterone-boosting supplement, androstenedione
(andro).” Although the IOC, IFs, and several professional sports
organizations such as the National Football League (NFL) had
banned the agent, MLB did not. MLB Commissioner Bud Selig
responded to the controversy, however, by initiating a study of andro
that was later published, undertaking to educate players with a pam-
phlet on the known dangers of performance-enhancing agents and
hiring medical expertise to advise MLB on doping.* In 2004
Congress amended the Anabolic Steroid Control Act of 1990 so as to
ban the sale of andro.” As of the new millennium, however, MLB still
had no testing program or mandatory sanctions against doping.

Further reports of rampant doping among players contributed to a
crisis in baseball, but there was still no effective response to the prob-
lem. In 2002 the players union and owners finally agreed to a steroid-
testing program after Ken Caminiti, MLB’s Most Valuable Player in
1996, admitted that he had used steroids, claiming that the majority
of players did so, t00.1®

In summary, “[f]rom 1986 until 2002, about the only way a team
could take recourse [against doping] was if a player was arrested on
drug charges.”” In retrospect, what explains MLB sluggishness in
responding to a serious and growing problem of which it was clearly
aware? Several likely explanations include the concerns of the players
union about breaches of personal privacy, the confidentiality of physi-
cian-player relationships, and MLB’s confidence in the ability of the
owners to control doping without outside intervention.’® Perhaps the
most likely explanation, at least until recently, was public tolerance, if
not encouragement, of steroids whenever their use might help the

10 See generally Steven Shapin, Hitters, NEW
YORKER, Apr. 18, 2005, at 191. Stasinos
Stavrianeas, who kindly read a draft of this
article, pointed out to me that other types
of steroids accelerate recovery between
activities, increase aggressiveness, and per-
form various other functions.

14 See Zimbalist, supra note 12.

15 See Jenkins et al., supra note 9, at 6.

16 See Tom Verducci, Caminiti Comes
Clean, SPORTS ILLUS., May 28, 2002.

17 Jenkins et al., supra note 9.

18 See Zimbalist, supra note 12.

19 Jenkins et al., supra note 9, at 6.

11 Id. at 191-92, 194. Subsequently, within a year, the incidence

12 See Andrew Zimbalist, Stamping Out
Steroids Takes Time, N.Y. TIMES, Mar.
6, 2005, at SP 7.

13 See, e.g., William C. Rhoden, Baseball’s
Pandora’s Box Cracks Open, N.Y. TIMES,
Aug. 25, 1998, at C1.

of doping dropped dramatically to about
1.7%. See Curry, infra note 37.

20 See generally Jere Longman & Liz
Robbins, Top U.S. Sprinter Barred as
Drug Scandal Grows, N.Y. TIMES, May

20, 2004, at I.
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superstars set new records on the baseball diamond. The public loves
big hitters. By 2002, however, public tolerance had waned, putting
new pressure on Congress to conduct investigations, on the MLB to
take effective action, and on the players union to cooperate in efforts

to address the doping problem.

Il. Major League Baseball's Response to the Crisis and Its
Significance

A. MLB’s Response

1. The 2002 Program

MLB’s first step in 2002 toward an effective anti-doping program ini-
tiated a year of anonymous, random testing. According to the pro-
gram, if more than five percent of the tests proved to be positive,
mandatory testing and sanctions would follow. The sanctions includ-
ed suspension of players and disclosure of their names, along a scale
calibrated according to the number of offenses. First-time offenders
would remain anonymous and be subjected only to mandatory treat-
ment. In late 2003 the stricter program went into effect after a deter-
mination that the five-percent threshold of use had been reached.”

Despite growing skepticism about the efficacy of MLB’s
minimal 2002 program, it was at least a first step. On the other hand,
it might not have led very soon to more effective measures had it not
been for the BALCO controversy.2® In 2003 a police raid on the Bay
Area Laboratory Cooperative (BALCO) in Burlingame, California,
brought to light documents that indicated BALCO’s widespread dis-
tribution of performance-enhancing drugs to leading athletes. As the
ensuing cause célebre developed in the Olympic year of 2004, much
of the public attention was focused on track-and-field superstars.
Several baseball stars, notably Barry Bonds, Jason Giambi, and Gary
Sheffield,? however, were also linked to BALCO and testified before
grand juries. Barry Bonds™ stature as a home-run king brought him
sharply into the public limelight following media reports of his
admission before a grand jury that he had used two kinds of steroids:
“the clear” (taken orally) and “the cream” (rubbed on the skin).?* He
attracted further attention when his trainer was indicted on BALCO-
derived evidence in early 2004.% Bonds, however, publicly denied
using steroids.

Suffice it to say here that the BALCO controversy led to an
expression of concern by President Bush in his 2004 State of the
Union address,** to an investigation by Congress the same year,” and
eventually, in 2005, to another congressional inquiry into the report-
edly widespread use of performance-enhancing agents in baseball.2¢

2. Public Opinion
The 2005 congressional inquiry took place against a background of
public disenchantment concerning baseball’s sorry record in combat-
ing doping. Opinion polls showed that 86% of the public agreed that
steroid use was at least a serious problem, if not a threat to the future
of the sport. Some 69% doubted that MLB had done enough to pre-
vent steroid use, and 59% agreed that the records of players who had
used performance-enhancing agents should not remain in the record
books.?”

In interpreting these statistics, however, a few notes of caution are
in order. First, at bottom, the public has become used to perform-
ance-enhancement and the use of dietary supplements, some of which

21 See Jenkins et al., supra note 9, at 6.

22 See Mark Sappenfield, Yield on Bonds
and Baseball: Dropping?, CHRIST. SCI.
MONITOR, Dec. 6, 2004, at 2. See
generally MARK FAINARU-WADA &
LANCE WILLIAMS, GAME OF SHAD-
OWS (2006).

23 Id.

24 See State of the Union: The President’s
Address, N.Y. TIMES, Jan. 21, 2004, at
A4, Ass.

25 The congressional inquiry centered on a
hearing before the United States Senate
Commerce, Science and Transportation

committee featuring baseball
Commissioner Bud Selig and Donald
Behr, Executive Director of the MLB
Players Association. See STATESMAN-
JOURNAL (Salem, Or.), Mar. 28, 2004,
at 6B.

26 See Anne E. Kornblut, Now Batting:
Hearings in Congress on Steroids, N.Y.
TIMES, Mar. 13, 2005, § 8, at 8.

27 See Harry Bruinius, Will steroids alter
baseball records, too?, CHRIST. SCI.
MONITOR, Mar. 24, 2005, at 11.
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are at the margins of prohibited performance-enhancing drugs. The
growing use of prescription drugs and the general acceptance of
chemically enhanced activity have desensitized people to the use of
steroids and other so-called enhancers. Moreover, the public perceives
that the social impact of such products pales by comparison to that of
street drugs such as cocaine and heroin. Second, it must be noted that
younger people-some 41% of all people under the age of 30-expressed
no concern at all about the problem of doping.*® One can reasonably
conclude from this finding that the younger generation, which is
more inured to the use of street drugs and doping of athletes, may be
less inclined to adopt strict programs of control in the future.

Third, despite the statistics, sports that rely on the use of steroids
for effect, such as televised professional wrestling in the United States,
are more popular than ever. It may be, of course, that such sports
attract only a distinct minority of the population, whereas baseball is
still more of a national pastime, thereby generating higher public
expectations about the ethical behavior of the players. In other words,
the sport may still symbolize the best in American sports to a substan-
tial majority of the population, even persons who do not participate
in it or watch it. On the other hand, to sound a fourth cautionary
note about the public’s intolerance of doping, one poll revealed that,
whatever the sport, 48.7% of the Americans acknowledged that they
themselves would take steroids if doing so would boost their income
into the millions of dollars.?® One should be cautious, therefore in
reaching conclusions derived from anything as volatile as the aggre-
gate opinion of a spectator public easily excited by brute strength and
record-setting.

Despite this evidence of cynicism, public opinion strongly favored
some kind of response in Washington to the doping crisis. The con-
gressional inquiry in 2005 was also conducted against the background
of a published exposé by superstar José Canseco, naming many
names, about the rampant steroid juicing of players in the MLB.*
Although Congress was criticized for yet another self-indulgence in its
own pastime of investigating baseball,?* the inquiry appears to have
prompted MLB’s replacement of its initial 2002 program with a
tougher regime of drug testing and sanctions. The Canseco book, for
its part, appears to have prompted additional testing, leading quickly
to the revelation that yet another superstar, first baseman Rafael
Palmeiro, had tested positive.3*

3. The 2005 Program

Whatever may have been the pressures on MLB, the industry took a
second step, effective during spring training 200s. For the first time,
the players union agreed to reopen an agreement with MLB in order
to strengthen its anti-doping clause. Under the new program,’ each
player had to undergo at least one random test between the beginning
of spring training and the end of the regular season. Players also had
to submit to additional testing based on reasonable cause to believe
prohibited activity may have occurred, as well as random testing ini-
tiated by the Commissioner. The program was extended to the off-
season and could be conducted outside the United States. It also
established elaborate provisions for protecting the confidentiality of
tests and the identity of tested players, as well as a procedure for
appealing administrative decisions. Only when a player is actually sus-
pended, however, may his identity be disclosed.

“Positive” test results, with clinical and administrative conse-
quences, included not only meeting biological levels set forth in
annexed testing protocols but also refusals by players to cooperate in
the program and attempts by players to alter tests. All players on entry
into the program were to be put on a clinical track, which might
involve treatment for some of them. Players might be moved from the
clinical to the administrative track, involving the possibility of sanc-
tions, after testing positive for other violations of the law (for exam-
ple, the use or sale of a prohibited substance) or for failure to cooper-
ate in initial evaluations or in the course of required treatment.

This second step in the development of an effective anti-doping
program defined “prohibited substances” as both drugs of abuse
(cocaine, LSD, marijuana, opiates, and so on) and performance-
enhancing agents. The program broadened the list of banned sub-
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stances to include not only steroids but also steroid precursors,
designer steroids, ephedra, human growth hormone, masking agents,
and diuretics (but not stimulants), but imposed specific penalties only
against the use of steroids. The penalties fell short of stiffer ones pro-
posed by MLB but nevertheless moved professional baseball another
step closer to compliance with the established standards of interna-
tional sports law and practice.?*

Then, in November 2005, continuing pressure from Congress and
MLB Commissioner Selig’s invigorated leadership led MLB to take a
third step. It reopened the existing collective-bargaining agreements
for the second time in ten months, resulting in tougher penalties,
increased frequency of testing, and a first-ever prohibition of the use
of amphetamines.’

The revised sanctions substantially lengthened penalties for steroid
offenses, as follows: a so-day suspension for a first offense, a 100-day
suspension for a second offense, and a lifetime suspension for a third
offense with a right to seek reinstatement after two years. This third
set of reforms also eliminated alternative fines as well as tolerance of a
positive test after a third one. The new program increased the fre-
quency of testing from once during the training and regular season,
with additional random testing, to once each during spring training
physicals and the regular season, with additional random testing.
Players continue to be subject to off-season testing as well. The new
penalties for presence of amphetamines are as follows: mandatory fol-
low-up testing for a first positive test, a 25-game suspension for a sec-
ond positive test, an 8o-game suspension for a third positive test, and,
for a fourth positive test, a penalty at the Baseball Commissioner’s dis-
cretion, including the possibility of a lifetime ban from MLB.

Besides MLB’s stricter program, the congressional inquiries
generated several bills that called for more frequent, random drug
testing, made reference to international standards, and largely adopt-
ed World Anti-Doping Code sanctions against violations, as imple-
mented by the World Anti-Doping Agency (WADA). Although the
players union raised broad objections to the bills, baseball
Commissioner Selig raised little objection to their substance and
embraced the idea of stricter penalties.?® The globalization of the
MLB was apparent from the influence, if only indirect, of the World
Anti-Doping Code.

B. The Significance of MLB's Response in the Process of
Globalization

It is too early to judge the effectiveness of MLB’s initiatives in the
revised 2005 program to control doping. A reported 8% drop in home
runs during the 2005 season may indicate that the more modest ini-

27 See Harry Bruinius, Will steroids alter
baseball records, too?, CHRIST. SCI.
MONITOR, Mar. 24, 2005, at II.

28 See Jere Longman, Revelations Only
Confirm Suspicions About Drugs, N.Y.
TIMES, Dec. 5, 2004, § 8, at 1.

29 See Sappenfield, supra note 22.

30 CANSECO, supra note 8.

31 Historically, hearings about baseball’s

conduct has been a popular congression-

al pastime. Since the early 1990s there
have been as many as two dozen
inquiries into various baseball topics in
at least six committees and subcommit-
tees. Kornblut, supra note 26.

32 See Hal Bodley, Palmeiro, baseball won't
fight Congress, USA TODAY, Aug. 4,
2005, at 1C; Mike Todd, Experts:

Stanozolol Tough to Mask, USA TODAY,
Aug. 4, 2005, at 6C; Mike Todd & Dick

Patrick, Critics: Palmeiro case exposes
flawed policy, Aug. 3, 2005, at 6C.
Palmeiro had denied using steroids in
his testimony at a March 2005 congres-
sional hearing, but after being confront-
ed with evidence to the contrary, he
admitted using them, but denied using
them knowingly. Instead, he speculated

that the presence of stanozolol in his
body resulted from his taking a contami-
nated nutritive supplement. See also a
later sensational exposé about super-
slugger Barry Bonds. FAINARU-WADA
& WILLIAMS, supra note 22.

For commentary on the summary of this
2005 agreement (the first of two) that
follows in the text, see MAJOR
LEAGUE BASEBALL, MAJOR
LEAGUE BASEBALLS JOINT DRUG
PREVENTION AND TREATMENT
PROGRAM r11-12 (2005). For a compari-
son of suspensions, as between the 2002
and the first 2005 MLB testing pro-
grams, see Bruinius, supra note 27, at 12.

34 See George Vecsey, Baseball Union Comes

35

a Long Way, N.Y. TIMES, Sept. 28,
2005, at C22.

See Jack Curry, Baseball Backs Stiffer
Penalties for Steroid Use, N.Y. TIMES,
Nov. 16, 2005, at A1.

36 See letter from Bud Selig to Donald

Fehr, Apr. 25, 2005, available at
www.businessofbaseball.com/seligletter_
2005JDA.htm (last visited Nov. 2, 2005).
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tial program in 2005 deterred would-be violators because of either the
lost protection of their anonymity or longer suspensions,’” but it
would be foolish to jump to conclusions based on that statistic alone.

What is clear is that before 2002 MLB moved extraordinarily slow-
ly in response to the huge problem of doping among players until sev-
eral important developments put it in high gear. MLB’s first step in
2002, when the players union finally agreed to a threshold program,
was a milestone. Between 2002 and 2005, Congress put continued
pressure on the MLB to take further steps.® The MLB’s program still
fell short of longer-established programs in professional sports such as
that of professional football, as well as the standards set by the World
Anti-Doping Code within the framework of international sports
law.? The current program, established in November 2005, was influ-
enced by the Code and approximates it, even though it still falls short
of full compliance with the Code’s requirements.

It is ironic that the IOC decided to drop baseball after the 2008
Games just as the MLB, under public and congressional pressure, was
substantially strengthening the sport’s anti-doping program. Very
likely, MLB’s failure until November 2005 to impose strong penalties
for doping helped explain why baseball’s appeal as an Olympic sport
faded, and why baseball became the first castoff by the IOC in near-
ly seventy years. Another plausible explanation for the IOC decision
was that the IOC concluded that many of the best players were not
competing in the Olympic Games. Baseball has never fielded any-
thing resembling professional basketball’s Dream Team in the Games.
To the contrary, many of the best MLB players have largely avoided
the kind of international competition that would enhance the visibil-
ity and global stature of the sport. That may be due to the scheduling
of the Olympic Games during the peak season of baseball. In any
event, MLB has provided little encouragement to players who may
wish to take time off from prescribed league schedules to join nation-
al teams in open international competition at the Games or elsewhere.

In other sports, however, the effect of open competition in the

Olympics and other sanctioned international events has been pro-
found. The tough requirements of international sports law and the Jex
sportiva,*® including the globalizing World Anti-Doping Code, have
governed many professional athletes preparing for and participating
in open competition, if only sporadically and temporarily. One effect
of those requirements has been to discourage professional players
from doping even long after such competition. Another effect has
been to encourage professional sports bodies-for example, the
European football (soccer) leagues-to move toward the tougher inter-
national standards and procedures of international sports law.+
Professional sports bodies therefore have been gradually adopting
standards, procedures, and sanctions consonant with international
sports law. Baseball, too, finally seems to be moving in that direction.
The international framework has great merit to players and sports bod-
ies alike. It is both effective and uniform, thereby overcoming the
unfairness to players of radically different standards, procedures, and
sanctions from one sort to another. Baseball and other professional
sports may continue to be governed by player contracts and collective
bargaining, but that need not affect the adoption by players and own-
ers of adequate, uniform procedures and sanctions, as major league

The Ineruaionsl Sports.

baseball in North America has finally been pressured to do. iz

37 Jack Curry, Fall in Home Runs Raises
Some Doubts, INT’L HERALD TRIB.,
Aug. 18, 2005, at 18.

38 See, e.g., Richard Pound, The New
Testing Policy Does Not Begin to Solve the
Drug Problem, N.Y. TIMES, Mar. 20,
2005, at 10. Mr. Pound, a former Vice
President of the IOC, is Chairman of
the World Anti-Doping Agency
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39 See Nafziger, supra note 4, at 161-64. See
also Klaus Vieweg, The Definition of

Doping and The Proof of a Doping
Offense (an Anti-Doping Rule Violation)
Under Special Consideration of the
German Legal Position, 15 MARQ.
SPORTS L. REV. 37 (2004).

40 “Lex sportiva” refers to a growing
jurisprudence of the Court of
Arbitration for Sport. See James
Nafziger, Lex Sportiva, INT’L SPORTS
L.J., 2004-1/2, at 3.

41 See generally Nafziger, supra note 4, at
132-35, 163.

Public Viewing in Germany

Infront Guidelines and the German

Copyright Act

by Wiebke Baars*

l. Introduction
The World Cup 2006 will be, next to the Winter Olympic Games,
the world’s greatest sporting event in 2006. Nearly 10 million football
fans are expected to join the World Cup in Germany, but only 3,2
million of them have tickets to visit the games.” Fans without tickets
will be able to enjoy the games in a communal live atmosphere by
watching them on one of the big screens that will be found in nearly
every city. Not only fans but also marketing divisions are looking for-
ward to these so called public viewing events. They offer the chance
to enjoy the economic fruits of the Football World Cup without being
an official sponsor.

These public viewing events are linked to the World Cup broad-
casting rights. These have been acquired by Infront Sports & Media

* Dr. Wiebke Baars, Partner, Taylor
Wessing.

2 See press release dated 20 January 2005,
www.infrontsports.com/webautor-data/
6/ 200501202006FIFAWorldCup

1 Deutsche Bahn Press release dated 26 PublicViewing-DE.pdf

January 2006.
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AG. Infront not only markets the transmission rights - assigned in
Germany to broadcasting organisations ARD, ZDF, RTL and
Premiere - but also licenses the public viewing rights.

Infront and FIFA have agreed on guidelines concerning commer-
cial as well as non-commercial public viewing events.

II. The Infront / FIFA Guidelines

The Public Viewing Guidelines, as announced in a press release by
Infront on January 2005 , apply to both commercial and non-com-
mercial public viewing events in Germany. They state that the organ-
iser of each public viewing event is responsible for the technical
organisation of the event as well as obtaining any necessary permis-
sions from third parties, which Infront cannot grant (e.g. from
Collecting Societies or for the use of public ground). The television
signals must not be altered and there are additional rules with respect
to the sale of food, drinks and other goods during the show, stating
that it must be avoided to give the impression that the seller is in any
way officially linked to FIFA. It is especially stressed that no logos or
trademarks of FIFA must be used in connection with the events.
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Consequently, Infront requires all organisers of a public viewing event
to contact them in order to arrange the formalities and to assure
adherence to the guidelines. The public viewing enquiry form can be
downloaded from the Infront homepage.?

The most controversial aspect of these guidelines is the circum-
stances under which the organiser of a public viewing event needs to
acquire a Licence from Infront with costs. According to the guidelines
only commercial public events need to be licensed. Commercial events
are considered to be events where an entrance fee is charged and/or
which is sponsored by third parties. The assessment of a fee for com-
mercial public events will be determined on a case by case basis
dependent on the size of the event.

11l. Legal Context

The question in dispute is whether the definition of a commercial
public viewing event, for which a licence needs to be obtained accord-
ing to the Infront / FIFA guidelines, is compatible with German
Copyright Law.

According to Sec. 87 Para. 1 No. 3 Copyright Act (Urbeberrechts-
gesetz) a so called ancillary copyright (neighbouring right) is granted
to the broadcasting organization. Thereby the broadcasting organisa-
tion has the exclusive right to make its broadcast perceivable to the
public in places only accessible to the public on payment of an
entrance fee. It is generally acknowledged that the term “entrance fee”
has to be extensively interpreted.# The precise scope of this provision
however has not yet been established and the question is whether
Infront’s approach, to equate public viewing events for which an
entrance fee is charged with events which are sponsored, complies
with Sec. 87 Para. 1 No. 3 Copyright Act.

The scope of this regulation can only be defined by taking into
account its historical development. Protection for the broadcasting
organisations was granted by German Unfair Competition Law before
the entry into force of the Copyright Act. Against this background the
German Federal Court ruled in its AKI judgement that making a
broadcast perceivable to the public without the permission of the
broadcasting organization within a professional scope is prohibited by
competition law.s The German Federal Court pointed out that the use
of broadcasting rights without permission is a case of the exploitation
of other’s accomplishments (passing off), because the use assures a
position in competition that the organiser would not otherwise obtain
without using the broadcast signals.®

Sec. 87 Para. 1 No. 3 Copyright Act is based on this judgement of
the Federal Court.” Therefore it can be argued that it is not only the
entrance fee that is covered by the prohibitive terms of this regulation,
but also all activities that constitute an exploitation of other’s accom-
plishments. Due to the high organisational and technical effort it is
necessary to protect the broadcasting organisation against every eco-
nomic utilisation.® Thus it is already acknowledged that every kind of
contribution towards expenses as a condition of entrance is caught by
the prohibition. Therefore obligations of minimum consumption or
increased prices for beverages and food are covered.?

It has been argued that an event where no such contribution

towards expenses is made but which is sponsored by external firms is
not covered by Sec. 87 Para. 1 No. 3 Copyright Act.™® Although the
organiser benefits from the sponsoring amount it is concluded that
this is unlikely to be the situation envisaged by the regulation, espe-
cially as not everybody interested in obtaining tickets for the World
Cup was successful, so that the organisers do not face a financial loss
despite the investment they made.” However it should be taken into
account that the sponsor is only able to participate in the event
because of his sponsoring and therefore the sponsoring amount can be
viewed as his entrance fee."* Furthermore the organiser of the public
viewing event gains the sponsoring amounts as an additional fee only
based on the opportunity of public viewing. Bearing in mind that the
protection of Sec. 87 Para. 1 No. 3 covers every economic utilisation
no difference can be seen between an entrance fee and sponsoring. In
both cases the use of broadcast signals assures a position in competi-
tion which the organiser would not obtain without making the broad-
cast perceivable to the public.

IV. Conclusion

Due to the considerations above, it must be held that every econom-
ic utilisation without the permission of the broadcast organisation is
prohibited by Sec. 87 Para. 1 No. 3 Copyright Act.

Thus the Infront guidelines only specify the regulation when point-
ing out that commercial events are constituted as those where an
entrance fee is charged and/or sponsorship and the like are included.

Therefore the question mentioned above can be answered:
Commercial public viewing events cannot be held without a licence
from Infront. In this respect, the Infront/FIFA guidelines only reflect
legal requirements established by Sec. 87 Para. 1 No. 3 Copyright Act.
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One Size Fits All? Challenging the
Notion of a Uniform EC Sports Law

by Simon Boyes*

“Bosman should not be seen as a bible.”*

The name of one journeyman Belgian footballer, Jean-Marc Bosman,
has become considered synonymous with the revolution that has
taken place in association football. During each summer, between the
end of one football season and the start of the next, the media is full
of Bosman’s name. This is not because of great sporting achievements
or of field heroism, but because of the implications of the case that
Bosman brought against football’s regulations and governing bodies.
What might otherwise have been referred to as a ‘free’ or ‘out of con-
tract’ transfer has indelibly become the ‘Bosman’. This case - and the
modifications imposed upon the football transfer system subsequent-
ly* - have had implications not confined to that particular sport. In
fact any professional sport operating in the European Union will
almost certainly have had to review its practices in the light of the
judgment.

The details of the case are well known, and will not be considered
in great depth. Nevertheless, it is worthwhile briefly outlining the two
main issues in the case.

Bosman and its impact

In Union Royale Belge des Sociétés de Football Association ASBL v. Jean-
Marc Bosman3 (Bosman) the European Court of Justice (EC]) out-
lawed the imposition of transfer fees upon the expiry of a footballer’s
playing contract. The second element of the Bosman judgment was
the prohibition of player quotas based on nationality, having the
effect of preventing EU nationals from obtaining employment with
professional teams abroad.

One immediate consequence of the judgment in Bosman was that
the significance of holding the passport of an EU Member State grew
immensely for professional sportsmen as this represents the key to
freedom of movement within the European Union. This came about
because of the relatively simplistic response of many sports governing
bodies to the judgment; where sports had previously placed quantita-
tive limitations on non-domestic nationals there were now limits
placed on non-EU or EEA nationals participating in professional
sport. Acquisition of this status effectively allows a third state nation-
al to sidestep the nationality requirements imposed by sporting feder-
ations, as well as any onerous immigration or work permit require-
ments which states may impose on incoming workers. Indeed some
players and agents were driven to deception and forgery in order to
secure access to the freedoms afforded under the Treaty of Rome.* A
recent example of the importance of obtaining EU ‘citizenship’ is pro-
vided by Brazilian striker Julio Baptista, a transfer target for Arsenal,
who declined the opportunity to move to the English club in favour
of staying in Spain with Real Madrid. His choice was partly premised
on the basis that he would then satisfy the qualifying period for
Spanish citizenship and the corresponding capacity to freely obtain
employment within the Community.

Extending Bosman

Access to Community law rights of free movement has been
extended by the decision of the ECJ in the case of Deutscher
Handballbund v Maros Kolpak.’ Kolpak, a Slovakian handball player,
was employed as a professional by a German team. As a Slovak, a
national of a State not then a member of the EU, Kolpak was not con-
sidered subject to the non-discrimination provisions emanating from
Bosman. The Handballbund limited the number of non-EEA nation-
als teams could field in professional fixtures. Kolpak considered that
an association agreement between Slovakia and the European Union
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entitled him to be treated in the same way as an EEA national in rela-
tion to treatment once in employment. The European Court of
Justice agreed that the relevant part of the association agreement was
capable of direct effect, that is being applied by a EEA Member State
court, and thus sporting bodies could not discriminate against Kolpak
once in legal employment within an EEA Member State.® The EU has
a small number of association agreements with other European
nations, many of which have since joined the EU. However, the
‘Cotonou Agreement has given the ruling the potential for a signifi-
cantly greater impact. The Cotonou Agreement is an international
agreement signed between the EU and nations from the ACP (Africa,
Carribean, Pacific) Group, which now includes more than 70 nations.
Article 13(3) of the Cotonou Agreement includes similar provisions to
those applied in Kolpak, potentially expanding the reach of the
Kolpak decision to 100 states.” Although conc