










This paper was presented at the International Institute for the Sociology
of Law’s Workshop in Law and Popular Culture, Onati, in May 2008. It
was written in the North of Scotland immediately after completing the
last in a series of interviews that are concerned with Scottish adventure
activities providers’ perceptions of the legal and regulatory framework that
applies to their activities. These interviews represent the first stage of a
much larger comparative project into adventure activities regulation in
Scotland and South Africa, funded in part by the Carnegie Trust and in
part by Commonwealth Universities/British Academy collaborative
research programme, with the South Africa element being carried out in
collaboration with Steve Cornelius at the University of Johannesburg. The
paper hasn’t undergone many changes since the train left Aviemore
(although I have got rid of the spelling mistakes) and ordinarily I would-
n’t consider sharing it with others, but I’m keen to offer it for peoples’ con-
sideration because I think it (inadvertently) shows some insight into the
thought processes that can lie behind empirical research. As (academic)
sports  lawyers we don’t do enough of empirical work, which is to the
detriment of both the discipline as a whole and our personal understand-
ing of how law and policy issues actually impact upon sport and recre-
ational activities.

The Mountain Cafe, Aviemore, April 28
This is just an initial reflection on a series of interviews carried out the
past couple of months. It’s too early in the piece for it to amount to
more than a collection of first impressions, ideas for future directions,
pleas for help and general jottings at the moment; and while it con-
cerns a project I’ve got quite excited about and I’ve loved doing the
fieldwork for, I really should just mull it over for a few months in
order to decide where it’s going and decide what use I can make, if
any, of the data gathered thus far. I probably shouldn’t be even trying
to turn it into a paper right now, but I don’t think it’s entirely with-
out merit and hopefully it will stimulate some discussion.

At the moment, the project’s not progressed beyond this series of
preliminary interviews that have been concerned with establishing
what issues there are, if any, and thus trying to determine how to take
the research forward. That initial part has been funded by the
Carnegie Trust, a wonderfully arcane Scottish funding body (they just
send a cheque, no questions asked) which kindly provided the sum of
£770 - which has been enough to cover my expenses in carrying out
seven unstructured interviews with the people who own or manage
adventure activities centres in the far North of Scotland. None of the
interview sites have been further south than Aviemore, some of them
have been out on the islands and, on occasion, it’s taken two days to
get there and back for the purpose of doing a one-hour interview.
Actually, make that three days in the case of one of the island trips,
when Caledonian MacBrayne decided to cancel the ferry services
because of a wee bit breeze. That was when I decided it was time to
buy a laptop, so having finally embraced all the modern technology
that the new millennium has to offer, I’m typing this in a cafe in

Aviemore (“the best panini’s in the Highands”) after finishing one last
interview in the Cairngorms and cycling back in the snow to await the
afternoon train. 

The remoteness of the locations - both here and in South Africa -
has been a key aspect of the funding bids and underpins the thinking
behind the whole enterprise. These are the places where, to quote one
of the interviewees, “our strength is our location, and our weakness is
our location”. The strength, of course, is in the beauty of the land-
scape and the challenges presented by an environment that attracts
climbers, walkers, mountain bikers and sundry outdoor enthusiasts of
all standards from the world over - people whose contribution to the
economy of the region is so important because there’s not many ways
of earning a living up here beyond tourism. The drawback is that you
can’t get here from the big population centres of central Scotland, par-
ticipate for a reasonable period in an activity and then travel back in
the same day, which is a particular consideration when your main
market lies in schools groups - a sector where both the time and the
money to take part in outdoor activities are increasingly scarce thanks
to every-declining education budgets and an ever-expanding curricu-
lum. Apparently there are secondary schools in Scotland where the
children spend an average of less than one minute a week in off-site
activities. In Orkney it’s nearly five hours a week. Now, there are all
sorts of reasons for that, and given that not all of these centres offer
accommodation (most of them are non-residential both by preference
and by necessity), their attractiveness to schools and other groups
from anywhere south of Perth is decidedly limited. So, these places
operate on very narrow profit margins and are highly reliant on a few
busy periods (May and June) with their work coming predominantly
from private schools or the wealthier parents in the state sector who
can afford either the accommodation that is available on site or that
which is available nearby - usually the Youth Hostel Association or
similar lower-end accommodation. Outwith those times and those
people there’s not much work around, and a wet summer has the
potential to stretch the smaller centres beyond breaking-point, so in
order to remain economically viable they make extensive use of free-
lance instructors who support the one or two permanent staff that run
the business on a daily basis (and who take some of the sessions when
the need or the opportunity arises). Sometimes, instructors are
employed on short fixed-term contracts, especially at the larger cen-
tres in the busier periods. 

Usually, the freelancers, fixed-term workers and the permanent
staff are multi-qualified - because instructors who are able to offer one
or two activities aren’t much use to a multi-activity provider, whereas
somebody who can offer several disciplines can have a group for a
week and do different activities with them each day. Most of the cen-
tres just operate with their permanent staff during the winter months,
if they operate at all, and the freelancers and those who work on fixed-
term contracts go off to do other things. Some of the younger ones go
work in the Alps; one of them is a stamp dealer; one is a practising
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artist (dreadful watercolours of roaring stags etc but the tourists love
it); a few pick up work as ski instructors closer to home while others
work in retail/catering in Aviemore, Inverness, Fort William.

But what was the idea behind this research? Why have I spent far
too many hours being cold, wet, dirty and generally prone to abuse
by ScotRail and the hoteliers of this bucolic jewel in the septic isle?
Well, first of all it’s important to note that in the first week of 2008
sixteen people died on Scotland’s roads - the same number as were
killed during the first week in 2007 - that’s always a worthwhile retort
to colleagues who like to tell me how nasty London is -  and this year,
once again, at least sixty people will die on the roads in Aberdeenshire
alone. In contrast, I’m fairly sure that nobody has died during an activ-
ity run by a Scottish outdoor activity centre since the Cairngorms dis-
aster in 1971 (when seven young people out of Edinburgh Council’s
flagship Lagganlia Centre died in an avalanche). In 2007 a 14 year-
old girl died during an army cadet expedition in the Western Isles, in
an escapade that bore a chilling similarity to the Lyme Bay disaster
in its macho stupidity and breathtaking incompetence (the poor girl
had been provided with a completely inappropriate lifejacket and
after her boat capsized more than ninety minutes elapsed before any-
one even realised she was missing), but people are far more at risk in
their journey to and from the centre than in anything they undertake
once they arrive. I was, and remain, confident that whatever issues
and concerns this research might ultimately reveal about adventure
activities in Scotland, the safety of the participants won’t be among
them. 

Beyond that, there wasn’t any particular motivating factor at all. It’s
a project I’ve wanted to do since I moved to Scotland six years ago,
and I guess it comes out of some personal injury research I’ve been
doing with Mark James, plus my previous minor excursions into the
role of Adventure Activities Licensing Association (AALA, the regula-
tory body). There were issues that I expected the activity providers
would identify as relevant - child protection obviously; accommodat-
ing kids with special needs; various employment law, personal injury
and health and safety matters - but I didn’t have any particular ques-
tions I ‘wanted answers to’. This project isn’t about what I think is
interesting or important, because I’m very much the outsider in this
context and what might strike me as of great import may be quite
immaterial to those who work in these environments on a daily basis. 

Accordingly, the first two interviews were completely unstructured,
the initial question simply being ‘tell me about the centre and how
you got involved with it’, and then seeing what direction that took us
in. Sitting with a Dictaphone in front of a complete stranger with no
preconceptions and no comfort blanket of questions to fall back on if
the conversation ran dry was difficult, and I guess I was relying on
what I’d discovered with my previous qualitative research projects -
that people will happily talk for hours about themselves and their
jobs. Fortunately, both my first two interviewees were quite talkative,
although that wasn’t always the case.

Over the summer, I’ll go through the data and see which issues
have consistently been raised, and which ones have only arisen a few
times. Then I need to decide how to structure the next stage, which
will involve teasing out the similarities and differences with the regu-
latory framework in South Africa. At this early stage it seems the sub-
stantive legal issues that cause most concern in this jurisdiction are
indeed concerned with child protection issues; and, less expectedly,
the provisions dealing with who can drive minibuses. It seems the rel-
evant Regulations were changed in 1997 and it’s a lot harder to get the
licence now - I think it used to be the case that if you were over 21 and
had a driver’s licence, you were OK. Other issues that are related to
who can drive and for how long have also arisen. There does seem to
be some confusion about what the Regulations require so I will have
a go at clearing that up, but of course people’s perceptions of the juridi-
cal field are no less important than what is actually required. There,
three pages before alluding to Bourdieu or any other dead French the-
orist.

Other oft-raised issues have centred on what appears to be the
declining opportunities for children to participate in a whole range of
outdoor adventure activites. According to the respondents, responsi-

bility for same lies variously with fearful parents and scaredy-cat local
education authorities, under-resourced schools, the putative national
malaise (“my biggest competitor isn’t another activity provider, it’s the
play-stations”), an overcrowded curriculum especially at secondary
level, schools’ fears of litigation and our being a country so obsessed
with football that anything else is simply too uncool to contemplate,
especially if it lends itself to periods of quiet contemplation and
requires the ability to think for yourself. A closely-allied theme con-
cerns the declining opportunities for children to undertake the Duke
of Edinburgh award scheme - many of the centres want to offer DofE
activities and there are schools and plenty of kids who want to do
them, but all except the wealthiest state schools and those in the pri-
vate sector are budgeting around £25 per child per day for DofE and
the centres are saying they can’t do it for less than £300 a day as a min-
imum, due in part to AALA/local education authority requirements
about ratios (1 highly qualified instructor for every eight clients) and
the cost of freelance staff:

“We don’t do Duke of Edinburgh; it doesn’t pay and we’re not set
up for it. Occasionally people will ask if we can (run an activity) and
I think about what I need to do, risk assessment, instructors and so
on, and I’ll say ‘OK we can do it for £600‘ and the group is, like, ‘err,
no, it’s only three kids for one night. Can’t you do it for about
£100...?’”

The schools that want to bring DofE groups can usually do so only
at a time when the centres are busy anyway - May and June - and
when, consequently, most well-established centres are full and the
freelancers with the necessary qualifications to take those groups are
already turning work away at that time.

So, we have the broad issue of declining participation opportuni-
ties and a small nuber of substantive legal issues that have arisen fre-
quently. Beyond that, another important, recurring theme concerns
the consequences of what is regarded as excessive regulation. AALA,
the local education authorities, sports governing bodies, VisitScotland
(which deals with various tourism-related issues) and sundry other
organisations have provisions that the centres need to comply with
before they can gain accreditation - and the relationship between
AALA, the governing bodies and the local education authorities
means that if you don’t have the accreditation required by all of them
you can’t work with particular groups such as unaccompanied chil-
dren. Consequently, some providers are wondering if they can survive
by not working at all with unaccompanied children (which would
spare them the hassle and expense of complying with the AALA/LEA
frameworks) and rely instead on adult groups, families and the hiring
out of equipment. AALA itself is well-regarded, and I’ve heard noth-
ing but praise for the two fellas up here who actually carry out the
inspections, but there is a view that it is unnecessarily expensive,
duplicates what is done by the other regulators in terms of licensing
and was an over-the-top reaction to the activities of a single rogue
operator: to quote one participant, “setting up AALA was using a
sledgehammer to crack a nut, and it was the wrong nut.” Rightly or
wrongly, AALA, the national governing bodies and VisitScotland are
perceived as using outdoor activity providers as an income stream,
charging too much and offering too little in return:

It’s really, really, really important to understand that awarding
awards is a money-making business, without a doubt. The rich (gov-
erning bodies) must turn over close to a million pounds through
course provision alone, and being membership organisations can
encourage people to upgrade through the 4 or 5 different levels, and
to cross-qualify. So somebody who wants to be a top-level ski-instruc-
tor and a medium-level snowboarder can end up doing 6 or 7 cours-
es, and they don’t come cheap. There are plenty of instructors who
make a very nice living by doing nothing other than getting people
through those courses, getting them from zero to hero very quickly.

So at this early stage it appears that the focus of the research is
going to be on a handful of specific legal issues that have repeatedly
arisen, together with concerns about the regulatory framework and
the impact of those issues on participation opportunities especially for
children who are not frm particularly privileged backgrounds (both in
terms of parental income and the attitudes of the Schools and educa-



Introductory: The Commercialisation of Sport
Sport is now big business accounting for more than 3% of world
trade. In the European Union, sport has developed into a discrete
business worth more than 2% of the combined GNP of the twenty-
seven Member States. Indeed, according to Sepp Blatter, the President
of FIFA, the World Governing Body of Football, and I would entire-
ly agree with him, sport is now a ‘product’ in its own right, and there
is much to play for not only on but also off the field of play. Whether
this is a good thing as far as the integrity of sport is concerned is, of
course, another matter!

For example, licensing and merchandising rights in relation to
major sports events, such as the FIFA World Cup and the Olympic
Games, are ‘hot properties’, commanding high returns for the rights
owners (‘licensors’) and concessionaires (‘licensees’) alike. See
Chapters 10 & 11 by Ian Blackshaw in ‘Sports Law‘ by Gardiner et al,
2006 Third Edition, Cavendish Publishing, London, ISBN 10: 1-
85941-894-5.

Again, the commercial exploitation of the image rights of famous
sports persons, such as David Beckham and Tiger Woods, is also big
business. See ‘Sports Image Rights in Europe‘, Ian S. Blackshaw &
Robert C. R. Siekmann, 2005 TMC Asser Press, The Hague, The
Netherlands, ISBN 90-6704-195-5.

Likewise, sports broadcasting and new media rights are also
money-spinners. For example, the English FA Premier League has
sold its broadcasting rights for the 2007-2010 seasons for a record sum
of £1.7 billion! 

Underpinning all this commercialization of sport are the correspon-
ding IP Rights, especially trademarks and copyright, since under
English Law there is no legally recognized right in a sporting event per

se. See Victoria Park Racing and Recreation Grounds Co Ltd v Taylor
and Others [1937] 58 CLR 479. In that case, Latham CJ held that: 

“A spectacle cannot be ‘owned’ in any ordinary sense of that word.” 

Likewise, under English Law, there is no right of personality per se. So,
sports ‘stars’ have to rely on a ‘rag bag’ of rights, including trademarks,
copyright and ‘passing off ’ to protect their images and capitalise on them. 

Other IP Rights, such as Patents, for example, are of limited appli-
cation and importance in sports law, although they do figure - to a
certain extent - for example, in connection with the commercialisa-
tion of sports equipment and so-called ‘sports movements’ such as the
‘Fosbury flop‘.

Sports Event Marks
Perhaps the most distinctive and recognized sports event mark in the
world are the five interconnected rings in blue, yellow, black, green
and red symbolizing the world-wide reach of the Olympic Movement
and the Olympic Games - often referred to as the ‘greatest sporting
show on Earth!’. The Olympic Rings enjoy special legal protection at
the international and national levels around the world. At the inter-
national level, they are protected by the so-called ‘Nairobi Agreement’
- the Agreement on the Protection of the Olympic Symbol of 1981. At
the national level in the UK, the Rings are protected under the provi-
sions of the London Olympic Games and Paralympic Games Act of
2006. This Act also protects the use of the Olympic Motto and the
use of such expressions as ‘the Games‘, ‘Olympians‘, and ‘Olympiad‘, as
well as ‘strap lines’ in advertisements, such as ‘Come to London in 2012‘
and ‘Watch the games here this Summer‘. All these measures are
designed to provide Olympic brand protection and combat various
forms of so-called ‘Ambush Marketing‘ for the benefit of the Official
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tion authorities). While the outdoor activities field is clearly subject to
various regulatory structures, it also remains resistant to change for
various legitimate and less legitimate reasons. Cairngorm and Lyme
Bay were obviously important in changing how these centres operate,
but does this regulatory framework truly use a sledgehammer to crack
the proverbial nut?; Is too much being charged for too little by the
regulatory agencies?; Is there unnecessary duplication in what they
do?; Have we greated a framework that serves to restrict access toout-
door activities rather than encouraging it? No less importantly, how
do we reconcile those concerns with the entirely proper demands for
effective regulation that gets rid of the cowboy operators and ensures
proper consideration of the risks that one reasonably ought to antici-

pate? If that framework is regarded, rightly or wrongly, as facilitating
a money-making enterprise, and if these centres do decide to bail out
of AALA and their relationships with local education authorities as a
consequence, what impact is that going to have on the provision of
safe, well-run activities for school-age participants, in particular those
from less privileged backgrounds? While it’s too early to answer those
questions, there are clearly issues and interests at stake here that I did-
n’t anticipate two months ago. But that’s why empirical research is
important, and why we need to do more of it. Sure, you get cold and
wet occasionally; but you also come across important issues that you’d
never uncover otherwise.

❖
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The Importance of IP Rights in Sport
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Sponsors of the Games, who pay mega bucks for a package of ‘top
line’ sponsorship rights, against those who, in the advertising and pro-
motion of their products and services, falsely and unfairly claim an
association or affiliation with the Games. However, these measures
have been described by the UK Advertising Industry as “draconian”
and threatening the right of free speech, which includes advertising
speech!

As regards trademark protection, which is probably, in practice, the
most important form of legal protection of sports events, sports bod-
ies and organisations and sports persons, the UK Trade Marks Act of
1994 defines a trademark in section 1(1) as:

“... any sign capable of being represented graphically which is capable
of distinguishing goods or services of one undertaking from those of
other undertakings. A trade mark may, in particular, consist of words
(including personal names0, designs, letters, numerals or the shape of
goods or their packaging.”

This is a wide definition and so a trade mark may be granted in respect
of, for example, distinctive sounds, as in the case of the Australian
Football League, which has registered the sound of a football siren for
football and associated services.

Thus, provided the basic legal requirement of distinctiveness is sat-
isfied, it is possible to register the names and associated logos of sports
events as trademarks. However, the name ‘Euro 2000‘ failed the dis-
tinctiveness requirement and could not be registered as a trademark
per se. But, prima facie, combined with a distinctive logo, this event
name could be registrable as a trademark. Likewise, an attempt in
1998 to register the name ‘World Cup’ also failed through lack of dis-
tinctiveness. Again, combined with a distinctive and original logo,
such a mark can be protected as a trademark and also enjoys copyright
protection as an ‘artistic work’. Under section 4 (1)(a) of the UK
Copyright Designs and Patents Act of 1988, “a graphic work, ..... irre-
spective of artistic quality“ qualifies for legal protection as an ‘artistic
work’ under the Act. 

Sports event ‘mascots’ may also qualify, in principle, for registration
as trademarks, again subject to their being distinctive.

Although not an event mark, it would perhaps be remiss not to
mention the ADIDAS ‘three stripes’ trademark case, in which the
long-awaited Preliminary Ruling by the Court of First Instance of the
European Court of Justice (ECJ) (C-102/07) was rendered on 10
April, 2008. This case, which well illustrates the need for trademark
protection in the sporting arena generally, concerned the extent of the
legal protection under Trademark Law within the European Union
afforded to the three vertical stripes on sports and leisure goods pro-
duced and sold by Adidas. The facts of this case are as follows:

The Parent Company of the Adidas Group, Adidas AG, is the pro-
prietor of a figurative trademark composed of three vertical, parallel
stripes of equal width that feature on the sides of sports and leisure
garments in a colour which contrasts with the basic colour of those
garments. Its Subsidiary Company, Adidas Benelux BV, holds an
exclusive licence, granted by Adidas AG, to use this mark on garments
marketed in the Benelux countries. 

Marca Mode, C&A, H&M and Vendex are competitors of Adidas,
who also market sports garments featuring two parallel stripes, the
colour of which contrasts with the basic colour of those garments. 

Adidas took the competitors to Court in The Netherlands claiming
the right to prohibit the use by any third party of an identical or sim-
ilar sign which would cause confusion in the market place. Marca
Mode and the other defendants to these proceedings, however,
claimed that they are free to place two stripes on their sports and
leisure garments for decorative purposes. Their defence was based on
the so-called requirement of availability, namely that stripes and sim-
ple stripe motifs are signs which must remain available to all and,
therefore, they did not need the consent of Adidas to use the two-
stripe motif on their garments. 

Adidas won at first instance; were overruled on appeal; and the case
finally came, on a point of law, before The Supreme Court of the
Netherlands (Hoge Raad der Nederlanden), which sought clarification
from the ECJ on the main point at issue, namely, whether the require-

ment of availability is an assessment criterion for the purposes of
defining the scope of the exclusive rights enjoyed by the owner of a
particular trademark. 

The ECJ ruled, first, that the requirement of availability of certain
signs is not one of the relevant factors to be taken into account in the
assessment of the likelihood of confusion. The answer to the question
as to whether there is that likelihood must be based on the public’s
perception of the goods covered by the mark of the proprietor on the
one hand and the goods covered by the sign used by the third party
on the other. The national court must determine whether the average
consumer may be mistaken as to the origin of sports and leisure gar-
ments featuring stripe motifs in the same places and with the same
characteristics as the stripes motif of Adidas, except for the fact that
the competitors’ motif consists of two rather than three stripes.

Secondly, the ECJ turned its attention to the specific protection
granted to trademarks with a reputation. It noted that the implemen-
tation of that protection does not require the existence of a likelihood
of confusion between the sign and the mark. The mere fact that the
relevant section of the public establishes a link between the two is suf-
ficient. Since the requirement of availability is extraneous both to the
assessment of the degree of similarity between the mark with a repu-
tation and the sign used by the third party and to the link which may
be made by the relevant public between that mark and the sign, it
cannot constitute a relevant factor for determining whether the use of
the sign takes unfair advantage of the repute of the mark. 

Finally, the Court stated that, even though the proprietor of a trade-
mark cannot prohibit a third party from using descriptive indications
in accordance with honest practices, the requirement of availability
does not constitute, in any circumstances, an independent limitation
on the effects of the trademark. In order for a third party to be able
to plead the limitations of the effects of a trademark contained in the
EU Directive on Trademarks (First Council Directive 89/104/EEC, 21
December, 1988) and to rely on the requirement of availability, the
indication used by it must relate to one of the characteristics of the
goods. The purely decorative nature of the two-stripe sign pleaded by
the defendants does not give any indication concerning one of the
characteristics of the goods, such as kind, quality, quantity, intended
purpose, geographical origin, size and price. 

In the light of the ECJ Preliminary Ruling, it is now up to The
Netherlands Supreme Court to finally decide the case. In view of the
final point made by the ECJ as noted above, which recognises and
attempts to reconcile the apparent conflict between the exclusivity of
trademarks rights and the freedom of movement of goods within a
single European market, it looks as though it is a case of two stripes
and you are out and ADIDAS will ultimately triumph in these pro-
tracted legal proceedings! 

The full text of the ECJ Preliminary Ruling can be found on the
European Court of Justice Internet site at: curia.europa.eu/jurisp/
cgibin/form.pl?lang=EN&Submit=rechercher&numaff=C-102/07.

In relation to the commercialisation of sports events, it is essential to
have trademark, copyright or other legal protection of event marks
and logos as otherwise there is nothing that an event organiser can
exploit for sponsorship and merchandising purposes, which provide a
lucrative source of income for sport in general and sports events in
particular.

Sports Image Rights
As previously mentioned, under English law nobody owns their own
image - the law does not grant such a right. However, for tax purpos-
es, image rights are recognised in the UK as a species of intangible
property - as an asset. See Sports Club plc v Inspector of Taxes [2000]
STC (SCD) 443, in which Arsenal Football Club succeeded in having
payments made to off-shore companies in respect of the Club’s com-
mercial exploitation of the image rights of their players, David Platt
and Dennis Bergkamp, classified, for tax purposes, as capital sums



and, therefore, non-taxable. Likewise, these sums do not attract social
security payments either!

In other words, in the UK, apart from the tax exception, there is no
right of personality per se, as there is generally in Continental Europe
protected under written Constitutional legal provisions. See the case
of Oliver Kahn v. EA-Sports (Hamburg District Court, 25 April,
2003)) in which the famous German goalkeeper’s image/likeness
which was used without authorization in an official FIFA computer
game was protected under the provisions of articles 1 and 2 of the
German Constitution. It is interesting to note, en passant, that in
Continental Europe, Constitutional protection of a personality right
not only applies to ‘celebrities’ but also to ordinary persons!

Likewise in many of the States of the United States of America, espe-
cially California, due to the influence of ‘Hollywood’, image rights,
known as ‘rights of publicity’, are also legally protected. But there are
some limitations. See the case of ETW Corporation v. Jireh Publishing,
Inc. (2003 U.S. App. LEXIS 12488, 20 June, 2003), in which a paint-
ing entitled ‘The Masters of Augusta’ commemorating Tiger Woods’
1997 victory, produced and sold by Jireh without Woods’ consent, was
held by the Court not to infringe his ‘right of publicity’. 

Image is a word with more than one meaning - photograph, percep-
tion or physical appearance are three of the options. Nicknames, voice
and caricatures are others. A typical ‘grant of rights‘ clause in a sports
image licensing agreement defines ‘image rights’ in rather broad terms
as follows:
‘Access to the services of the personality for the purpose of filming, televi-
sion (both live and recorded), broadcasting (both live and recorded),
audio recording; motion pictures, video and electronic pictures (including
but limited to the production of computer-generated images; still photo-
graphs; personal appearances; product endorsement and advertising in all
media; as well as the right to use the personality’s name, likeness, auto-
graph, story and accomplishments (including copyright and other intellec-
tual property rights), for promotional or commercial purposes including,
but without limitation, the personality’s actual or simulated likeness,
voice, photograph, performances, personal characteristics and other per-
sonal identification.’ 

Image, in whatever form, may be protected if it is registered as a trade
mark. However, in order to be registered as a trade mark an image has
to conform to the requirements of the relevant trademark legislation
and, in particular, it must not fall foul of the absolute and relative
grounds for refusing an application for registration. Anyone can apply
to register a trade mark using the name of a famous person, not just
the famous person him/herself, and that application may be granted,
unless there is an objection that shows that the application is made in
bad faith - that is, the mark is being registered to deceive the public. 

There are two aspects to image rights’ protection. There are those who
wish to control the use made of their image as a form of privacy. There
are others, sportsmen and women with a high reputation, who wish to
control the use made of their image as it affects their income. If an indi-
vidual’s reputation is threatened, action may be taken either through a
‘passing off ’ action or through the law of defamation. Particular images,
such as an individual’s photograph, will be the property of the owner of
the copyright in that image (usually the photographer) and protected
by copyright law. Personal information about someone may be protect-
ed by Data Protection law. Lastly, the UK Human Rights Act of 1998
provides that everyone has a right to respect for his private and family
life. See article 8 of the European Convention on Human Rights
(ECHR); and see also the right to private property protected under arti-
cle 1 of the First Protocol of the ECHR.

Reference here should also be made to the landmark decision in the
UK involving the former Formula One racing driver, Eddie Irvine, in
the case of Edmund Irvine v. Talksport Ltd., [2002] EWHC 367 (Ch),
in which the Court protected Irvine against the use of his image/like-

ness in a false and misleading endorsement of ‘Talksport’ radio, devel-
oping and extending the English Common Law Doctrine of ‘Passing
Off.’

Less litigious routes to protection may lie through the UK Media
Regulator, OfCom, and the Advertising Standards Authority for
broadcast and print media respectively. See the decision of OfCom
upholding the complaint by David Bedford, the British athlete,
against ‘The Number’ over the advertising of their ‘118-118‘ directory
service, in which Bedford’s image had been caricatured without his
consent. The decision can be found at ‘www.ofcom.org.uk/bulletins/
adv comp/content_board/?a=87101‘. The Office of Fair Trading also
has, as part of its remit, the power to prosecute those guilty of mis-
leading advertising under relevant Legislation, although this will not
provide compensation for the person whose image is used in the
advertisement, as the remedies lie in the criminal law only.

Similarly as to trade marks, sports personalities may also register a
domain name (the electronic equivalent of a trademark), in order to
establish an individual internet site and also protect this ‘property’
pursuant to the provisions of the ICANN Uniform Domain Name
Dispute Resolution Policy under corresponding administrative pro-
ceedings conducted through the Arbitration and Mediation Center of
the World Intellectual Property Organization, which is a specialised
Agency of the UN based in Geneva, Switzerland. See, for example,
WIPO Case No. D2000-1673 involving the domain name ‘venusand-
serenawilliams.com’. This Domain Name Decision is accessible
through the WIPO official website at ‘www.wipo.int’.
Image right exploitation can be enhanced and facilitated by the pro-
vision of promotional services, including appearances at functions,
autographed merchandise, photo-opportunities and so on. Once pro-
tected, image rights are best used by way of association with the sports
person concerned, rather than by that individual exercising the right
to prevent others from using that image. In other words, it is not a
question of ensuring privacy, but getting paid to appear in public and
commercially exploit those opportunities. 

Sports Licensing and Merchandising
The licensing and sale of official merchandise relating to sporting
events or sports teams, such as football ‘trips’, bearing the logos of the
events or the teams also provide event organisers and promoters with
very valuable income, which helps to defray the costs of staging the
sporting events concerned.

In order to take advantage of such commercial opportunities, the
event organisers and the teams need to have some ‘intellectual prop-
erty’ to exploit. As mentioned above, trademark rights and copyright
protection are essential. Otherwise, the licensors and licensees are not
able to protect their interests against infringers, ‘ambush marketers’
and counterfeiters, of which there are always many! All wanting to
jump on the ‘sports marketing bandwagon’ and make a fast buck or
two! In such an event, there need to be clear contractual provisions on
the reporting and handling of trademark infringements and counter-
feiting. 

Sports Licensing and Merchandising is, thus, a vast and complex sub-
ject and would merit an entire Conference being devoted to it. The
clauses in the corresponding Agreements need to be carefully drafted
and reflect the particular circumstances and dynamics of the sporting
events to which they relate. Where trademarks are involved, in partic-
ular, there need to be ‘quality control’ provisions to protect the
integrity and value of the ‘brand’. Thus, the quality and content of all
advertising and promotion of the ‘licensed products’ needs to be care-
fully controlled, as well as the ‘distribution channels’. All such matters
being aimed at preserving and indeed enhancing the value of the
sporting marks and the corresponding goodwill in them.

Where Sports Personality Licensing is involved, the Agreements also
need to contain a so-called ‘Morality Clause‘ to guard against and deal
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with all kinds of foreseeable contingencies affecting the value of the
association with the sports person concerned. In particular, against
any doping offences or loss of form or performance. 

Such a Clause may be couched in the following terms:

“The Sports Personality shall, at all times, during the term of this
Agreement act and conduct himself/herself in accordance with the highest
standards of disciplined and professional sporting and personal behaviour
and shall not do or say anything or authorize there to be done or said any-
thing which, in the reasonable opinion of the Licensor is or could be detri-
mental, whether directly or by association, to the reputation, image or good-
will of the Licensor or any of its associated companies. The Sports
Personality shall not, during the term of this Agreement, act or conduct
himself/herself in a manner that, in the reasonable opinion of the Licensor,
offends against decency, morality or professionalism or causes the Licensor,
or any of its associated companies, to be held in public ridicule, disrepute or
contempt, nor shall the Sports Personality be involved in any public scan-
dal.”

Any breach of the provisions of this Clause may trigger termination
of the Licensing/Merchandising Agreement.

Also, rights of exclusivity and options to renew, especially combined
with so-called ‘matching options’ need to be carefully worded to
ensure that they don not fall foul of National or European
Competition Rules.

Furthermore, attention also needs to be paid to the financial and fis-
cal provisions of the Agreement, especially where the Sports
Licensing/Merchandising Programme is an International one tran-
scending several national boundaries.

Finally, it is advisable to include a ‘Dispute Resolution Clause’ refer-
ring disputes to arbitration or mediation, as sports bodies and sports
persons prefer not to ‘wash their dirty sports linen in public’ but set-
tle their disputes privately, quickly, inexpensively and effectively. The
Court of Arbitration for Sport and the WIPO Arbitration and
Mediation Center, provide such alternative dispute resolution servic-
es, especially the latter in relation to IP-related sports disputes, which
are on the increase. This is also an important topic and is the subject
of a forthcoming Book, entitled ‘Settling Sports Disputes Through
WIPO‘, written by the author of this Paper and due to be published
by the Asser Press in The Hague, later this year. Further information
may be obtained by logging onto ‘www.asserpress.nl‘.

Sports Broadcasting and New Media Rights
Again, this is a vast and, in many respects, complex and technical sub-
ject, and, in the confines of this Conference, it is only possible, there-
fore, to merely scratch the surface of it in this Paper. In any case, this
important money-spinner for sports bodies, sports teams, sports per-
sons and sports promoters and marketers, as well as public and com-
mercial broadcasters themselves, not to mention mobile phone com-
panies and the transmission of sports events through the Internet, is
the subject of a forthcoming Book, of which I am one of the authors,
on ‘Sports TV Rights‘ to be published later this year by the Asser Press
in The Hague. For more information, log onto ‘www.asserpress.nl‘. 

Of the sports marketing mix, which includes sports sponsorship, mer-
chandising, endorsement of products and services, and corporate hos-
pitality, perhaps the most important and lucrative one is the sale and
exploitation of sports broadcasting rights around the world, which
contribute mega sums to many sports and sports events, including the
Summer and Winter Olympic Games and the FIFA World Cup.
Indeed, it is fair to say that, without the sums generated by sports
broadcasting, such major events - and, in fact, many others - could
not take place and consequently sport - and sports fans - would be the
losers. In this respect, the commercialisation of sports broadcasting
rights may be considered as the ‘oxygen of sport’. There is a ‘symbiot-

ic relationship’ between sport and TV broadcasting. 
For example, the English Premier Football League, the richest in the
world, as already mentioned above, has sold its principal broadcast
rights to its matches for the next three seasons, beginning in August
2007 and ending in 2010, for a record sum of US$3.1bn (£1.7bn).
Again, the lion’s share of these rights, namely 92 live matches per sea-
son, have been sold to the satellite broadcaster, BSkyB, which will be
shown as part of its Sky Sports package on a subscription basis. The
deal means that BSkyB is paying about £4.8m per game. The Irish
pay-TV firm, Setanta, has won the right to show 46 matches per sea-
son at a cost of about £2.8m per game. BSkyB is owned by the
Australian media magnate, Rupert Murdoch, through his Group,
News International, who, incidentally, considers “sports as a battering
ram and a lead offering” in all his pay television operations around the
world. Other broadcast rights packages to the Premier League, com-
prising overseas rights, highlights packages and mobile phone and
internet rights, have been sold separately to other companies. 

It may be added that the exploitation of broadcasting rights in foot-
ball are so valuable and important that many leading football clubs,
such as the English Club Manchester United, now operate their own
television channels for the benefit of their fans and also their commer-
cial sponsors, made possible with the advent of digital TV.

But football is not the only sport to benefit from the television phe-
nomenon. The International Olympic Committee, for instance, has
sold the broadcast rights for the 2008 Beijing Summer Olympic
Games for mega bucks too! 
Among the legal issues raised in the commercialisation and exploita-
tion of sports broadcasting rights are the following:

- the ownership of sports broadcasting rights, including the position
of individual sports persons, teams, clubs, venue owners;

- the different methods of protecting them, including copyright;
- the different methods of exploiting them, including collective sell-

ing and buying, as well as ‘pay per view’ and ‘free to view’ arrange-
ments;

- the so-called new media rights, including the ‘streaming’ of sports
broadcasts on the Internet (so-called ‘webcasts’) and on the so-
called ‘third generation’ mobile phones; and last but by no means
least

- the impact of the EU and National Competition Rules on the
broadcasting of sports events.

As to the impact of EU Competition Rules on sports broadcasting
rights, the vexed legal questions of the collective selling and collective
buying of those rights - whether on an exclusive or non-exclusive basis
- also come into play. In particular, the leading 2003 Decision of the
Commission involving the collective selling of the broadcasting rights
to the UEFA European Champions League, which has been used as
kind of ‘template’ in subsequent sports broadcasting cases at the
national level, and also the unresolved legal questions regarding the
matter of the so-called ‘organisational solidarity’ in sport -considered
to be legally and politically sensitive - are of crucial importance too. 

In line with the approach taken in the UK, based on the case of
Victoria Park Racing and Recreation Grounds Co Ltd v Taylor and
Others [1937] 58 CLR 479, mentioned above, the BBC lost their case
against Talksport, who were broadcasting ‘live’ commentary of a
‘Euro 2000‘ Football Championship on their radio station using ‘live’
pictures from BBC television to enable them to do so. Such ‘off tube’
radio broadcasts do not infringe any property rights in the live televi-
sion broadcast, and so the Court refused to grant the BBC an injunc-
tion to stop such broadcasts by Talksport. See British Broadcasting
Corporation v. Talksport Limited (official transcript no HC 00002692;
[2000] TLR).

Likewise, in the UK, a sports game is not a “dramatic” work, and thus
not entitled to copyright protection under the UK Copyright Designs
and Patents Act of 1988.  The question arises, therefore, what rights



Introductory Remarks
Unfair competition - in a business and an economic sense - takes
many forms. Perhaps one of its more common and traditional forms
is so-called ‘Passing Off ’ where one trader or business organisation
‘passes off ’ its goods and services as those of another rival trader or
business organisation. In other words, tries to take unfair advantage
of and cash in on the rival’s fame, reputation and goodwill that it has
established in the market place. 

‘Passing Off ’ under English law is a doctrine which has been estab-
lished and refined over the years in the Courts through the applica-
tion of the Common Law principle of judicial precedent (stare deci-
sis), whereby, generally speaking, decisions rendered in previous cases
tend to be followed in similar cases (in consimili casu) in the future,
unless they can be ‘distinguished’, in which case they are not followed.
The whole system procedures under the legal fiction that Judges do
not create new law but merely interpret and apply existing law!

By contrast, under the European Continental Civil Law system,
judicial precedent, generally speaking, is only one of the ‘sources of
the law’ - and not necessarily an important one at that! However, a
separate ‘tort’- civil wrong - of ‘Unfair Competition’ has grown up

and, as such, this tends to provide more legal certainty than under the
Common Law system, where, again generally speaking, there is more
room for interpretation and less rigidity.

In this Paper, we will examine and compare the two legal approach-
es using some sports personality rights examples.1 Before doing so, we
will define the concept of ‘Passing Off ’ under English Common Law,
which also applies in the so-called Anglo-Saxon jurisdictions, such as
the United States of America and other former English colonies.

The Common Law Doctrine of ‘Passing Off’
(i) Concept
As mentioned, ‘Passing Off ’ has as its objective the protection of the
‘goodwill’ that the claimant has built up in his field of business, and
the resulting reputation enjoyed in the market place. And ‘goodwill’
has been defined as “the attractive force which brings in custom“.2

Goodwill is an intangible property right, whose legal nature has
been judicially described as follows:

“A man who engages in commercial activities may acquire a valuable
reputation in respect of the goods in which he deals, or the services
which he performs, or of his business as an entity. The law regards rep-
utation as an incorporeal piece of property, the integrity o which the
owner is entitled to protect.”3

The claimant must show that there has been misrepresentation and
the public has been deceived into believing that the goods or services
of the trader or business organization are those of the claimant.
Damage as a result of the ‘Passing Off ’ must also be established.4

150 2008/3-4

* Ian Blackshaw is an international Sports
Lawyer and Honorary Fellow of the
ASSER International Sports Law Centre,
the Hague, The Netherlands.

1 See generally on this subject: Blackshaw,
Ian S, and Siekmann, Robert C R (Eds),

‘Sports Image Rights in Europe’ 2005,
TMC Asser Press: The Hague, The
Netherlands.

2 See IRC v Muller & Co’s Margarine Ltd
[1901] AC 217.

3 Per Buckley, LJ in Bulmer Ltd v
Bollinger SA [1978] RPC 79.

exist in a sports event and how may they be commercially exploited,
if, as noted above, English law does not recognise any proprietary
right per se in the event itself?

The sports event organiser and/or promoter clearly own the event;
for example, Aintree Racecourse owns the goodwill in the annual
“Grand National” steeplechase horse race.  This goodwill would enti-
tle Aintree to restrain a third party from attempting to stage a race and
passing it off as a “Grand National”.  Whilst there is no specific tort
of unfair competition as exists in many Civil Law jurisdictions which
would help, there may well be registered or unregistered trade marks,
or copyright logos or other material, which belongs to Aintree, and
which might be infringed in such circumstances.  However, mere
ownership of the goodwill in the event does not automatically extend
to the “broadcasting rights” unless it is underpinned in various ways.
The two primary elements of such underpinning are: the control of
the arena rights where the sporting event takes place; and restrictions
placed on spectators who attend the event.  The “broadcasting rights”
are thus created and may be reinforced principally using the law of
contract and special contractual arrangements between the parties
concerned. These Sports Broadcasting Agreements, including such
documents as Host Broadcaster Agreements, are complex and beyond
the scope of this Paper.

Mention should also be made of the legal position of the partici-
pants in sporting events - players and officials - and the spectators
attending them.  Players are excluded from the definition of those
accorded statutory performers’ rights - they are not engaged in a copy-
rightable performance.  Most will be employed, like the officials.
Normally, their contracts of employment will require them to play in

televised events and will stipulate that such performances and/or pub-
lic training may be filmed and televised as their employers may organ-
ise.  The contractual terms of employment may also extend to the
players giving certain interviews.  Spectators similarly consent to
being filmed while attending sporting events, either expressly in the
terms and conditions of issue of the tickets, or impliedly by attending
in the knowledge that the events are being televised. In other words,
neither sports participants nor spectators are entitled to claim any
“broadcasting rights” in sporting events in which they are ‘involved’.

As mentioned at the outset, sports broadcasting rights and their
corresponding contractual arrangements are a very complex and tech-
nical subject!

Conclusion
It will be clear from the above comments and remarks that the role
played by Intellectual Property Rights in connection with the organ-
ization and promotion of sporting events and the commercial
exploitation of sports persons and teams is a crucial and significant
one and is not be underestimated. Indeed, without the creative use of
such Rights, many major sports events could not be staged - as there
would be nothing that could be commercialised and exploited and,
therefore, no financial returns available for defraying the costs. 

As with the granting and commercial exploitation of all Intellectual
Property Rights, attention to detail is key to their success; as also is a
holistic approach, especially one that reflects and respects the special
characteristics and dynamics of sport. Something to be overlooked at
one’s peril!

❖
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These three elements required to constitute a case of ‘Passing Off ’,
namely:
1 reputation or goodwill acquired by the claimant in his goods, serv-

ices, name or mark;
2 misrepresentation by the defendant leading to confusion (or decep-

tion); causing
3 damage to the claimant

have been well described as “the classical trinity“.5 In other words:
three in one and one in three!

It should be noted, however, that there is no legal requirement for
the misrepresentation to be intentional or deliberate. In other words,
innocence is no defence to a claim of ‘Passing Off ’.6

(ii) Some Examples
As mentioned above, ‘Passing Off ’ provides a rather limited - and, to
a certain extent, rather technical - form of legal protection and the
extent will depend upon the facts and circumstances of each particu-
lar case. Very much a matter, to use the old adage, of ‘circumstances
altering cases‘!

For example, to take an early case7, a children’s radio personality,
‘Uncle Mac’, was unable to stop a cereal manufacturer from using his
name on their product, because there was no ‘common field of activ-
ity’ between the claimant and the manufacturer. ‘Uncle Mac’ was not
in the business of manufacturing and selling cereals; he was purely a
radio presenter. So there was no risk of confusion to consumers.
Likewise, in a more recent case8, the former ‘Spice Girl’, Geri
Halliwell, suffered the same fate when she tried to sue in ‘Passing Off ’
the Italian company, Panini, the manufacturer of stickers bearing her
name and likeness. She was an entertainer and not in the business of
manufacturing, selling or endorsing stickers. Again, there was no
‘common field of activity’. And so consumers would not be misled!
Incidentally, Panini were not successful in a later case brought against
them by the English Premier League in respect of an unofficial and
unauthorized sticker album and collection which included Premier
League players bearing the logos of their Clubs and also the League.9

Again, in the well-known case of the street trader Matthew Reed,
which went to the European Court of Justice and back to the English
High Court and on to the Court of Appeal, selling ‘unauthorised’
football souvenirs bearing the registered trademarks of the Arsenal
Football Club outside their ground, Arsenal failed in their claim of
‘Passing Off ’ because Reed’s stall contained a ‘disclaimer’ notice that
the goods were not official Arsenal merchandise, or endorsed by
them. Thus, Arsenal fans would not be misled by Reed’s activities -
one of the key requirements for establishing ‘Passing Off ’. However,
the Court of Appeal did uphold Arsenal’s other claim that Reed had
infringed their registered trademarks, even though Reed claimed -
quite persuasively, I would add - that they were being used “as a badge
of support loyalty or affiliation to those to whom they were directed“.10

That is, Arsenal’s fans and supporters! The Court of Appeal held that,
whilst being considered ‘badges of allegiance’, all the evidence sug-
gests that the trademarks also designate origin of the goods to a sub-
stantial number of consumers. And that is the primary function of a
trademark - a badge of origin!

However, the rather strict line taken by the English Courts in such
cases as ‘Uncle Mac’ and Geri Halliwell, has been softened in the sub-
sequent High Court decision in the case of Irvine v Talksport
Limited11- generally regarded as representing a ‘breakthrough’ in the

field. In that case, the Court unequivocally recognised - for the first
time - that a well-known sports personality, Eddie Irvine, the former
Formula One driver, can prevent third parties from exploiting their
name or image in circumstances where members of the public will be
confused into thinking the sports personality concerned has endorsed
or in some way authorised/licensed such use by that party, when such
was not, in fact, the case. And the Court also assumed that, because
Irvine was a ‘celebrity’, he was in the habit of exploiting his notoriety
by licensing his name, likeness and image, from time to time, in
respect of various goods and services, but not necessarily in the radio
field. In paragraph 6 of his judgement, Mr Justice Laddie ditched the
idea of the hitherto ‘common field of activity’ requirement in ‘Passing
Off ’ cases in the following terms:

“6. I should make it clear that I am only considering a case in which
the Claimants are in the business of endorsing products. As I explained
in my judgment, Mr Irvine was, at the time of the events of which
complaint was made, probably the premier Formula One racing driv-
er from Britain. He made a significant part of his income from endors-
ing products. He was, therefore, in a real sense in the business of giv-
ing endorsements. It is not suggested that he has ever given an endorse-
ment for a radio station or done anything similar to that, but never-
theless in general terms he was in the business of using his fame as a
basis for earning money through endorsements. Although that was an
important source of income for him, it is not suggested that the activi-
ties of the defendant deterred anybody else from seeking Mr Irvine’s
endorsement, whether for a radio station or anything else.” 

Again, in certain Commonwealth jurisdictions, such as Australia, the
Courts are more relaxed in making the connection between the per-
sonality and the unauthorized products. Thus, in the case of Hogan v
Pacific Dunlop,12 the actor, Paul Hogan, who played ‘Crocodile
Dundee’, successfully sued the defendants in ‘Passing Off ’ for using
the ‘knife scene’ from the film ‘Crocodile Dundee‘ to advertise their
shoes. The Court held that there was a misrepresentation because the
‘Dundee’ character was seen sponsoring the shoes even though no
authorization to do so had, in fact, been given by him.

The European Civil Law Doctrine of ‘Unfair Competition’
(i) Concept
Under European Continental Civil Law, these kinds of cases and
claims are, relatively speaking, easier to resolve, because there is a gen-
eral ‘tort’ of Unfair Competition, which protects claimants, especial-
ly in relation to trademarks - whether registered or unregistered. This
general legal protection supplements the legal protections afforded by
trademarks for goods and services and also for individuals. This is part
of a general Civil Law principle that anyone who inflicts harm on
another must make good that harm.

In certain jurisdictions, the principles of Unfair Competition have
been codified in the country’s Civil Code or in separate Unfair
Competition Acts. For example, in Greece, there is an Unfair
Competition Law13, article 1 of which (in translation) provides as fol-
lows:

“Any act which is contrary to good morals and which is made with the
purpose of competition in the commercial, industrial or agricultural
business is forbidden.”

The concept of ‘good morals’ (‘bonos mores‘) also figures in the Austrian
Unfair Competition Act, which in a so-called ‘blanket provision’ pro-
tects good practice in trade and secures the functioning of competi-
tion.14 Of course, what constitutes ‘good morals’ is a matter for inter-
pretation.

Again, in Switzerland, article 28 of the Swiss Civil Code provides
(in translation) as follows:

“1. When anyone is injured in his person by an illegal act, he can apply
to the judge for his protection from any person who takes an active part
in effecting the injury.
2. Any injury is illegal where it is not justified by the injured person’s
consent, by a predominantly private or public interest or by the law.”

4 See the judgement of Lord Oliver in
Reckitt & Coleman Products v Borden
Inc [1990] RPC 341, at p. 406.

5 Per Nourse LJ in the Parma Ham case:
[1991] RPC 351, at p. 368.

6 Parker-Knoll v Knoll International Ltd
[1962] RPC 265.

7 McCullogh v May [1946] 65 RPC 58.
8 Halliwell & Ors v Pannini & Ors, 6

June, 1997 (unreported).
9 FA Premier League Ltd & Ors v Panini

UK Ltd, Times Law Reports, 17 July,
2003 (Court of Appeal).

10 Arsenal Football Club plc v Matthew
Reed (Case C-206/01) [2003] 3 ALL ER
865.

11 [2002] 1 WLR 2355.
12 [1989] 21 IPR 225.
13 Law 146/1914.
14 Section 1 of the Austrian UWG (Gesetz

gegen den unlauteren Wettbewerb).



What exactly is sports law? 
Many have asked the author this question before in his capacity as a
“sports lawyer” researching and lecturing at the university. The answer
varies depending on the context in which sports law is being considered.
The following is an approach to the problem from the perspective of the
law, sports economics and legal education at the University of Bayreuth,
the Department of Civil Law, Commercial and Economic Law,
Comparative Law and Sports Law (Civil Law VI) and ultimately from the
personal viewpoint of the author as chair of the department and co-pub-
lisher of the journal “Causa Sport”, concerned with issues of sports law
(www.causasport.ch). 

Sports law in general
Sports law rests on two pillars. First of all, it incorporates the entire body
of government law including its references to European law inasmuch as
sports are concerned. Today, practically all sectors in law can be applied
to any occurrence in sports. Based on an example in public law, we
could discuss the law of sports sponsoring, building law, social law, and
the law concerning respective interests of neighbours or (association) tax
laws, and continuing on to European Law, the basic freedoms. In civil
law one can find points of contact to sports in law on associations, con-

In Italy, article 10 of the Italian Civil Code establishes the general
principle that, if an image is displayed or published except where per-
mitted by law, or its display causes prejudice to the dignity and the
reputation of the persons concerned, the Italian Courts may issue a
cease and desist order and also award damages.

(ii) Some Examples
A good example of how intellectual property rights are protected con-
cerned the case of the German National Team goalkeeper, Oliver
Kahn, whose name, likeness and image was used in a computer game
without his specific consent. The International Professional Players’
Association, Fifpro, had given consent, but this was not sufficient.
The Hamburg District Court held that his personality right, which is
protected under German law, including articles 1(1) and 2(1) of the
German Constitution (Grundgesetz), had been infringed and award-
ed him damages accordingly.15 The German Law does not require the
claimant to prove a ‘common field of activity’ or a ‘valuable reputa-
tion or goodwill in his name, goods, services or mark’ as is generally
required under the English doctrine of ‘Passing Off ’.

Again, in France, Eric Cantona, the well-known former profession-
al French footballer, was awarded damages for the unauthorized pub-
lication of his name and image in a special edition of the French
Magazine ‘BUT’ entitled ‘Special Cantona’.16 The Court held that
Cantona had suffered “moral harm” through the use of his name and
image in such circumstances as were comparable to a commercial deal
in which the public might believe he had voluntarily taken part,
which was not, in fact, the case. Shades of the English case of Tolley
v Fry.17 In that case, Tolley, an amateur golfer, was depicted in an
advertisement for Fry’s chocolate with a bar of chocolate sticking out
of his pocket. This advertisement, the Court held, implied that Tolley
had endorsed the product and compromised his amateur sportsman
status.18

In the Netherlands, the case of Bovenlander en Leomill BV v Denor
Sportfashion BV19 provides an interesting example of unfair competi-
tion. The Leomill Company launched a hockey shoe under the name
of ‘Bovenlander’; the shoe being named after Floris Jan Bovenlander,
a very well-known hockey international. Leomill’s competitor, Denor,
subsequently brought out a new hockey shoe under the trademark,
Cruyff Sports, and advertised with the slogan ‘Floris Johan Cruyff ’.
Bovenlander began an action because he took the view that the use of

his first name was unlawful and harmful to himself and Leomill, to
whom he was under contract. The Court ruled that Bovenlander had
not consented to the use of his first name. Nevertheless by using this
first name in the advertisements, the impression was wrongly created
that Bovenlander had given his cooperation to the product. As this
was not, in fact, the case, the Court ruled this to be unlawful and a
cease and desist order and damages were awarded.

Conclusions
The English Common Law Doctrine of ‘Passing Off ’ and the European
Continental Civil Law Doctrine of ‘Unfair Competition’ are similar in
concept and nature - not least in the elements of misrepresentation and
lack of consent - but different in the practice. The latter being more user
friendly than the former.

For some time, IP legal practitioners have had to grapple with the
vagaries of the English Common Law Doctrine of ‘Passing Off ’ with
- at times - hit and miss results for their clients. So, it is probably high
time that this concept were give a decent burial and replaced with a
general statutory right of unfair competition similar to the law and
practice in the rest of Europe. 

When it comes to protecting the images and privacy of ‘celebrities’,
there is also a need for a statutory right of personality, as well as a right
of privacy, which the English Courts have got close to recognizing but
have not yet created - that being a matter for Parliament.20

Of course, with other legal issues competing for Parliamentary time
in the UK, such measures are not likely to be high on the political
agenda of the present or any foreseeable future British Government!
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15 Oliver Kahan v EA-Sports, 25 April,
2003.

16 Judgement of the Court of Nanterre of 6
April, 1994.

17 [1931] AC 333.
18 See also the case of an Australian foot-

baller, who was photographed naked in
the shower and such photograph was
published in the Press without his con-
sent: Ettingshausen v Australian
Consolidated Press [1991] 23 NSWLR

443. In that case, the footballer success-
fully argued that the taking and publica-
tion of the photograph in a magazine
would lead ordinary members of the
public into thinking less of him if they
thought that he was the kind of person
who do that sort of thing!

19 Den Bosch District Court, 18 November,
1997, KG 1997, 390.

20 See Douglas and others v Hello! Ltd,
[2001] FSR 732.
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tract law and law on compensation, but also in wide segments of com-
mercial law. Unfortunately, sports is also not spared from having to
review relevant factual circumstances from the perspective of criminal
law, as can be seen in more recent times in the examples in relation to
the manipulation of referees or in doping cases. Furthermore, sports law
includes the laws pertaining to sports associations governing the right to
self-government of sports associations as protected by constitutional law.
In bylaws, bodies of rules, implementation procedures, etc. of sports
associations and clubs, on the one hand this law governs the rights and
obligations of members and any other person subject to the power of the
association and on the other hand the enforcement of obligations by the
bodies of the respective associations and generally speaking the (associa-
tion relevant) practice of the sport itself.

Sports law in the context of an education in sports management
Since the 1980s, sports law is considered one of the three pillars of a
course in studies in sports management at the University of Bayreuth.
Alongside the growing commercialisation of sports, any legal problems
that accompany the topic have gained in significance. An education in
sports management involves achieving the objective of teaching students
basic knowledge of the laws based on Civil Code as well as those found
in business and commercial law. Once that is achieved, in another lec-
ture, building on the needs for practical application at a later date, the
discussion is delved into more deeply with regard to topics concerning
sports law with references primarily in business administration law. The
goal for the students of the University of Bayreuth in the course of studies
in sports management is to develop a feel for dealing with the problems
relating to (sports) law in their future professional function so that if neces-
sary they can take suitable countermeasures at an early stage. But the
Department also offers law students various opportunities to address
issues of sports law, from an in-depth lecture on sports law for students of
jurisprudence, via seminars on sports law - many in cooperation with
lawyers from important sports associations (previous guest speakers from
the German Football League, German Football Association and Bavarian
Football Association) or clubs (FB Bayern Munich) and specialist sports
lawyers from various practices - to student dissertations or doctoral theses
related to sports law.

Research in sports law in the Department of Civil Law VI
The course of studies in law at the University of Bayreuth is geared
strongly towards business administration law. This also applies to
research activities that the Department of Civil Law VI undertakes inas-
much as sports law is concerned. As examples here one can list the legal
problems that have been the subject of scientific analysis, expert law
reports or other departmental activities over the last four years:
- The extent to which purely sporting association rules can be excluded

from the scope of state law is particularly significant here. In recent
years anti-trust law, whose influence on the field of sport was discern-
able even before the European Court of Justice decisions in the Meca
Medina and MOTOE cases, has assumed increasing relevance for the
practice of sports law and thus for the department’s research activities
too. The anti-trust developments play(ed) a central role in the following
cases: ban on the one-piece kits (shirts and shorts sewn together at the
waistband) developed by sports goods manufacturer Puma and worn
by the Cameroon national squad, banned by FIFA; ban on the use of
the “3 stripes” typical of sports goods manufacturer adidas on
Olympians’ sportswear during the Turin 2006 Winter Olympics and
the summer Games in Beijing 2008 and - at least temporarily - on the
sports clothes of professional tennis players. In the near future the
author intends to make the tense relationship between sport and anti-
trust law the subject of a comprehensive scientific study.  

- Research activities also extended to the question of liability in connec-
tion with manipulation of referees in German football (Hoyzer affair)
and to licensing procedures in League sport under association law. A
significantly more comprehensive, illuminating scientific study of the
problem of liability entitled “Das Haftungsrecht im Sport” [The Law of
Liability in Sport] was completed in summer 2008 and will be pub-
lished in early 2009. Other research projects are strongly linked to
European and anti-trust law, such as the ban on majority holdings in

German football limited companies (known as the 50%+1 clause) or
central marketing of TV, radio and Internet rights to sporting events by
sports associations.

- One subject that was focused on was - not only in the run-up to the
FIFA Football World Cup 2006 and EURO 2008 - a problem concern-
ing what is being called ambush marketing. This issue deals with the
misleading (because based on a legal pre-judgement) method used in
advertising that is referred to as “freeloading”. Typically, companies
that do not belong to the circle of official sponsors and supporters,
take advantage of the good reputation of a renowned sporting event
in their ads (e.g. by selling “world cup rolls” or by using the name
“football world cup” or “world cup 2006”). The legal question, which
is both complicated as well as it is fascinating, is in how far this
method in advertising should be subject to legal limitations.

- Sponsoring agreements play an important role in sports and thus also
within the range of the department’s research activities. What effect
does the decision by the German Federal Constitutional Court relating
to the government sports betting monopoly dated 28 March 2006
have on sponsoring agreements with private (e.g. bwin) and govern-
ment suppliers (e.g. ODDSET)? These legal questions still have not
received conclusive answers. In 2007 the author was deeply involved
with contract law issues connected with a sponsorship contract - not
merely academically this time, but as a member of an arbitration
panel. Did the German Football League prematurely extend its supply
contract with long-term partner Adidas to equip its national team, after
national players had for the first time been given the option of wearing
boots made by other sports goods manufacturers, instead of football
boots with the characteristic “3 stripes” used for decades? Or could
the GFA consequently still have accepted the allegedly much more eco-
nomically attractive offer made to it at the end of October 2006 by
sports goods manufacturer Nike? The underlying dispute was settled
amicably during arbitration proceedings in August 2007. 

- At the same time the exploitation of the athletes’ personality rights by
their employers in league sports or by sports associations during inter-
national matches with regard to team sports still raises a number of dif-
ferent legal misgivings, which simply demand to be reviewed in a
scholarly fashion. 

- Finally, the boundaries between issues with regard to sports law and
sports policy demands are becoming increasingly more muddled. At
this time, there is a discussion in the “Independent Sports Review
2006” (the so-called Arnaut report) having to do with bringing about a
legal special standing in sports within the medium or long term on a
European level. In December 2006, a legal expert report
“Performance protection laws for sporting events organisers?” was
published on behalf of German sports associations (among others DFB,
DFL, DOSB) with the intention of convincing national lawmakers of the
necessity of giving special legal treatment to sporting events organis-
ers.  The Commission of the European Communities Sport White Paper
of 11-7-2007, whose influence on further developments remains to be
seen, should, of course, also be mentioned in this context. These
processes are also reviewed by the Department of Civil Law VI as a
part of its research activities. 

- Additional information on the legal problems that were mentioned
above and further subjects of discussion in sports law that have been
discussed over the last few years in special publications, doctorates,
diploma and seminar papers can be found on the department’s web-
site (hhtp://www.uni-bayreuth.de/departments/rw/lehrstuehle/zr6/)
or at the online sports law portal run by the department
(http://www.sportrecht.org).

So, now what is sports law exactly?
Even if one were to limit this question - as the author has done - to the
scope of research involving the business and commercial law aspects of
sports, sports law still represents a multifaceted as well as up-to-date and
lively legal subject matter. One is regularly faced with new legal chal-
lenges. This is already to be seen when taking a closer look at the sports
section in the newspaper, which today has become a must-read for sports
lawyers not only as a means to satisfy their own personal enthusiasm
for sports. 



The Olympics have often been billed as ‘the greatest sporting show on
earth’. The origins of the Games go back to Ancient Greece. In the
meantime, over the centuries having fallen into desuetude, in 1894, a
French aristocrat, Baron Pierre de Coubertin, revived the idea of the
Games and, in 1896, the First Olympics of the modern era returned
to their roots and were held in Athens. And so, as a result of the noble
Baron’s initiative, modern Olympism was born.

Nowadays, the Games cost mega dollars to organise and stage and
involve thousands of athletes, officials and volunteers. The 2008
Beijing Summer Games involved 302 events, 10,178 athletes; a further
6,000 or so officials; and some 70,000 volunteers. All having to be
housed and fed, apart from the costs of getting there. Beijing cost bil-

lions of dollars and lasted for 16 days. The next edition of the Summer
Games will take place in London in 2012, and already the budget for
organising them amounts to £9.3 billion, and this cost is escalating.
Some commentators expect the cost to rise to over £12 billion by the
time the Games are held!

The Olympics are administered by the International Olympic
Committee (IOC), based in Lausanne, Switzerland, under the provi-
sions of the Olympic Charter, the present version of which dates from
7 July, 2007. For each edition of the Games, pursuant to article 46.1
of the Charter, the IOC establishes the so-called Olympic
Programme. In other words, the sports that will be included in the
Games. Under article 46.2 of the Charter, the decision to include a

British Formula One racing driver, Lewis Hamilton, received a 25-sec-
ond time penalty for cutting a chicane during this year’s Belgian
Grand Prix at Spa. As a result Hamilton, who drives for McLaren and
was winning - and would have won - was demoted into third place,
and Felipe Massa, who drives for Ferrari, won the event. Thus,
Hamilton’s lost four points and leads the drivers’ standings now by
only one point from Massa, with four races remaining in the 2008
Formula One season. Hamilton appealed against this penalty to the
Court of Appeal of the Federation Internationale de l’Automobile
(FIA), the sport’s governing body, which is based in Paris. 

His appeal was dismissed. In fact, the five Judges of the FIA Appeal
Court held that the appeal was inadmissible, pursuant to Article 152
of the International Sporting Code, which provides that drive-
through penalties are “not susceptible to appeal“.

The Judges had to decide two points:
- whether McLaren’s appeal was admissible, as Formula One rules do

not allow teams to appeal against drive-through penalties; and the
penalty imposed on Hamilton by the race Stewards was technical-
ly a drive-through penalty; and 

- whether Hamilton sufficiently surrendered the advantage he had
gained when cutting the chicane.

On the first point, McLaren’s legal counsel argued that, because the
penalty was awarded retrospectively, no actual drive-through took
place, and, therefore, the appeal should be admitted and considered. 

As regards the second point, the facts were as follows. Hamilton
was battling with Massa’s team-mate, Kimi Raikkonen, when he cut
the ‘Bus Stop’ chicane, resulting in his overtaking the Finnish driver.
Despite allowing Raikkonen to immediately reclaim the lead,
Hamilton then overtook the Ferrari driver at the next corner to go
back in front. Video footage of the incident was shown, and
Hamilton told the Court that he was trying to avoid crashing into
Raikkonen. “We had a great battle and there was no need to take stupid
risks, so I had to cut the chicane,” he said. And added: “I’ve since stud-
ied the footage about 10 times and I can remember it vividly like it was
yesterday. I believe I then gave the advantage back. I honestly, hand on
heart, feel I did so.” 

However, the FIA Appeal Court, sitting in Paris, held on 23
September, 2008 that the penalty was a so-called ‘drive-through’ one
and, under the Rules, Hamilton’s Appeal was inadmissible and, there-
fore, must be dismissed.

The Hamilton Appeal case is a very good illustration of the general
rule in Sports Law that on-field - in the case of Formula One, on-
track - decisions by referees are not appealable before the ‘courts’/’tri-
bunals’ of sports bodies. The only exceptions to this rule are where the
decisions were wrong in law or there was malice on the part of the ref-
eree. The rationale for this general rule is that a ‘court’ is not in a posi-
tion to adjudicate after the event has taken place on the application of
technical rules of a sport made by officials at the time of competition.
In other words, to ‘second-guess’ the experts’ rulings is not on! It is a
harsh rule and its application at times - as in the Hamilton case - may
seem, to some observers at least, to be unfair and lead to injustice.
However, without such a rule, apart from doping cases, there would
never be a definite winner in any sport! The rule is akin to the ‘strict
liability’ rule in doping cases, which also has its critics.

This principle is well-established and has been consistently fol-
lowed in CAS Appeals. For example, in the case of M v Association
Internationale de Boxe Amateur ((1996) 1 Digest of CAS Awards 413),
the Appellant sought to challenge his disqualification for a ‘below-
the-belt’ punch in a preliminary bout. This was during the Atlanta
Olympics and he asked the CAS Ad Hoc Division (AHD), which,
incidentally, was in session for the first time, to review the video
footage of the fight, which, he claimed, showed that the relevant
punch was delivered to the liver region of his opponent, and did not
deserve disqualification. The CAS AHD ruling acknowledged that
the AHD was far less well placed to decide on the applicability of
technical rules of a sport than the officials who made the particular
decision. There was no suggestion by the athlete that there was an
error of law; nor that a wrong or malicious act had been committed
against him by the technical judges in reaching their decision to dis-
qualify him. As such, the AHD refused to become involved and adju-
dicate on the matter.

As was pointed out in the Hamilton Appeal, no-one wants to win
Grand Prix races in court! However, in view of the fierce rivalry
between the Ferrari and McLaren Formula One teams, whether there
was malice on the part of the FIA stewards in favour of Ferrari over
McLaren - as previous history may seem to suggest, although flatly
denied by the FIA - is another matter entirely and, of course, in any
case, one that is very difficult to prove!
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discipline or event in the Programme falls within the competence of
the IOC Executive Board - the so-called IOC ‘Cabinet’: a very pow-
erful and influential body indeed within the Olympic Movement as
well as in world sport! There are currently 25 so-called ‘core’ sports
and 3 additional sports in the Programme. 

These sports include such ‘sports’ as beach volleyball, tennis, asso-
ciation football, basketball and various disciplines of cycling, includ-
ing BMX cycling. They also include the more traditional sports, such
as the marathon, the long jump and the javelin, which, in the opin-
ion of the author, more fully reflect the ancient Games, which com-
prised running, jumping and throwing.

By any and all accounts, the 2008 Beijing Summer Games were the
most successful Games ever - but then every IOC President so pro-
nounces and describes each of the Games! They were also remarkable
for their spectacular and lavish Opening and Closing Ceremonies!
Not least the pyrotechnics, for which the Chinese are world
renowned. So, London has a hard act to follow. A correspondent writ-
ing in ‘The Times‘ newspaper following the end of the Beijing Games,
suggested that London should not try to emulate these ceremonies,
but that the Mayor of London, Boris Johnson, a larger than life and
colourful character, should cut a ribbon to declare the London Games
open; and to close them merely hand over the Olympic flag to a rep-
resentative of the Host City of the 2016 Summer Games, yet to be
decided, without any further ceremonies! Low key, but cost-effective!

For some time, within and outside the Olympic Movement, many
have thought that the Olympics had become too big and unmanage-
able. And that the number of sports and events should be scaled
down. Amongst them, is the present IOC President, Dr Jacques
Rogge, who described the 2008 Beijing Olympics as being the end of

an era. In other words coded language that future Games should be
on a smaller scale.

I would entirely agree with him and would suggest that the Games
go back to their roots and include only the original running, jumping
and throwing sports of Ancient Greece. Apart from the fact and the
farce that the Olympics are supposed to be for amateur sportsmen
and women. How tennis qualifies and the likes of Venus Williams,
who is a professional tennis player is able to participate and, more-
over, win a gold medal, defeats logic and credulity! After all, as the
Preamble to the Olympic Charter declares sport is a human right and
every individual should have the opportunity of practising it. Not just
multi-millionaires. What a farce!

However, such calls for scaling down the Games will almost cer-
tainly meet with opposition from several quarters - not least the
‘TOP’ Olympic Sponsors, the likes of VISA and COCA-COLA, who
pay some US$100 million for the privilege; sports marketers and com-
mercial and public broadcasters; as well as powerful political forces
and players in international sport, such as the likes of Sepp Blatter,
who runs the world’s most popular and indeed most lucrative game -
association football! They would not like, I am sure, to see their power
and influence eroded.

Call me old-fashioned and a crank, if you like, but, if it is not too
late, we should inject more sanity into sport and its organisation and
protect and safeguard its essential integrity - not only for the benefit
of the present generation of sportspersons, particularly at the grass
roots, and fans alike, but also for the benefit of the generations to
come. Baron de Coubertin must be turning in his grave at the pres-
ent state of affairs!

The decision on 18 July, 2008 by the English High Court (Mr Justice
Mackay) not to overturn the British Olympic Committee (BOA) life-
time Olympics ban imposed on the British sprinter, Dwain
Chambers, for a doping offence and allow him to compete in the
Beijing Olympics, on the grounds that it is not an unreasonable
restraint of trade is, in my opinion, a travesty of justice and a sad day
for the widely held principle of the rehabilitation of offenders.

On the restraint of trade point, one argument before the Court was
that the lifetime ban does not prevent Chambers from working but, I
would counter that by saying that it does prevent him from partici-
pating in the Olympics - the dream of every athlete - and, as such,
gaining other lucrative work from being an Olympian and possibly a
gold medallist in his event. The BOA lifetime ban, in my opinion, is
an unreasonable restraint of trade, because it goes further than is rea-
sonably necessary to achieve its objective, namely, drug-free sport. In
other words, it is disproportionate; the punishment does not fit the
‘crime’. It was also argued on behalf of Chambers that the lifetime ban
was contrary to UK and EU Competition Law, with which I would
entirely agree, for the same legal reasons, namely disproportionality
and the limits on the so-called ‘sporting exception’ in Competition
Law matters.

On the rehabilitation point, in other walks of life, there is a clear
policy to rehabilitate offenders, who have committed offences, so why
should sport be different? He has served his time - his two years’ ban
imposed in 2003 - and paid his debt to the sporting world and wider
society. So he should be allowed to compete, if he has met the sport-
ing criteria, which he has, by qualifying - quite fairly - for the 100
metres event in a time of 10 seconds! In any case, the two year ban
imposed on Chambers is in accordance with the sanctions imposed by
the World Anti Doping Agency, to which the entire Olympic

Movement, including the BOA, is subject. So, why should the BOA
be grossly out of line with such a world body dedicated to driving
drugs out of sport? 

Under other circumstances - in the present case, Chambers was
seeking a preliminary injunction, which, under English law, being an
Equitable remedy, is always in the discretion of the Court and, there-
fore, problematic - and, hopefully, in a future legal challenge by some
other British athlete facing a similar Olympic ban for doping, I am
sure that the BOA lifetime ban will be held by the Court to be an
unreasonable restraint of trade; and also not in the public interest,
which supports the widely held opinion that everybody, including
sports persons, should be allowed a second chance. 

As to the effect on other athletes, especially British ones, of allow-
ing Chambers to compete in the Beijing Olympics, a particular rea-
son given by Mr Justice Mackay for refusing the injunction, there will
be many other athletes competing in Beijing, who have tested positive
for banned substances and served their penalties, but whose National
Olympic Committees, of which there are more than two hundred
worldwide, do not impose a lifetime Olympics ban. So, that, in my
opinion is no argument at all!

Apart from all that, it seems strange that Chambers may not com-
pete in the Beijing Olympics, but may compete in other world sport-
ing events. Either he should be banned from all or allowed to com-
pete in all events, including the Olympics! This is only logical and, I
would add, fair!

So, let us hope that reason and common sense will ultimately pre-
vail. 

Dwain Chambers Loses High Court Challenge to
overturn his Lifetime Olympics Ban

by Ian Blackshaw
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When, in the course of their activities, sports associations come into
conflict with Community law and/or European antitrust law - as has
happened increasingly in recent years - a specimen argument is
sketched out to justify the claimed breach of the law. The sports asso-
ciations regularly stress the sport’s -actual or alleged - special features
and derive legal consequences from this which, in the event of the
facts of the matter being uncontested, range from non-applicability of
the legal provisions in question to postulation of a modified applica-
tion of standards. And when from their perspective the sports associ-
ations concerned feel that their association’s autonomy as guaranteed
by Art. 11 European Convention for the Protection of Human Rights
and Fundamental Freedoms risks being too greatly restricted by the
EC Convention’s regulations, this is often followed by a call for the
legislator, as occurred most recently during the Arnaut Report
(Independent European Sport Review, 2006). On 11 July 2007, the
EU Commission, which is at the leading edge of the problems in
question, published a “Sports White Paper” (COM (2007) 391 final)
as a reaction to the various political interventions. 

Compared with other legal entities, sports associations doubtless
exhibit special features. Frankly, the extent to which these special fea-
tures extend into the law of fundamental European freedoms and EC
antitrust law and necessitate modifications in the event of application
of the relevant standards is dubious. It is at this very point in their far-
(but certainly not too far) reaching study completed in late summer
2007 that Parrish and Miettinen, both members of the Centre for
Sports Law Research at the University of Edge Hill in the United
Kingdom, start. Their work “The Sporting Exception in European
Union Law” fills a gap that has long existed in English-language sci-
entific literature and which can regrettably be lamented still in the
German-speaking legal sphere.

In Chapter I the authors address the question of the extent to which
sports associations can claim the sport’s special features with regard to
the activities it carries out, rules it specifies and structures it creates. In
the process they take a brief, but absolutely worthwhile look at the
application of American antitrust law in the field of sports (p. 22 et
seq.), inasmuch as many of the legal problems that have arisen in recent
years have been the subject of scientific discussion in the USA for
decades. Chapter 2 is devoted to the politics of European sport. In addi-
tion to well-known documents, critical light is cast on the “Sports
White Paper” published just a few weeks before completion of the work
under discussion (pp. 42-46). In the process the White Paper’s signifi-
cance as a reflection of the status quo in the decision-making of the
Directorate-General for Competition, the Court of First Instance of the
European Communities (CFI) and the European Court of Justice
(ECJ), and as a point of reference for the other Directorates-General
and EU institutions is accurately described. The White Paper’s criticism
of individual sports associations and functionaries is sometimes clearly
dismissed. Chapter 3 takes as its subject the scope of the sport’s special
features when applying the EC Convention’s fundamental freedoms in
ECJ case law and ultimately that of the CFI. In Chapter 4 Parrish and
Miettinen investigate how the sport’s special features have been taken into
consideration in individual decisions, using the ECJ judgements in the
“Walrave”, “Donà”, “Bosman”, “Deliège”, “Lehtonen”, “Kolpak” and
“Simutenkov” cases and in the “Meca-Medina” case. In this context case
law’s trends are traced in detail. In so doing particular attention is paid to
what is known as purely sporting rules. Inasmuch as they represent a part
of economic life within the terms of Art. 2 of the EC Convention,
according to the current prevailing case-law view these basically fall
within the scope of the EC Convention, without the regulations on the
fundamental freedoms or Art. 81, 82 EC Convention applying to them.
In Chapter 5 the authors then knowledgeably explain application to the
facts of EC antitrust where sport is concerned. The ECJ’s “Meca-
Medina” judgement of 2006, in which the Court expressed an opinion

for the first time on the interesting legal question of the tense relation-
ship between sport and antitrust law, is highlighted. The legal knowl-
edge gleaned up to this point is subsequently used in explaining other
problem areas: sports media law in Community law (Chapter 6), pro-
fessional sportsmen and women in the European employment market
(Chapter 7) and other legal questions with regard to the regulatory
power of the sports associations (Chapter 8). The study closes with care-
fully balanced conclusions (Chapter 9).

Although there may already be monographs on the individual topic
areas, the particular attraction of Parrish and Miettinen’s thorough
investigation not only lies in it setting out the different legal develop-
ments in parallel, but drawing connecting lines. This approach ulti-
mately leads to some new insights fully worthy of consideration that
cannot be reviewed in detail here. The legal considerations do not
remain general and abstract; instead the authors also shed light on a
variety of sometimes highly topical problems in sport with reference
to the fundamental freedoms and EC antitrust law. This can be illus-
trated by three examples:
- It may be difficult to believe that the work on what is known as the

“Webster case”, on which the Court of Arbitration for Sport (CAS)
first ruled on 10/01/2008 (CAS 2007/A/1298, 1299 and 1300) and
thus after conclusion of the proceedings, offers a well-founded
opinion (p. 185). 

- The authors express their scepticism regarding the “6+5 rule” most
recently repeated by FIFA and others (p. 197 et seq.). 

- And the detailed description of what is known as the “G14 case” with
regard to the duty to release national team players for international
matches, which was settled out of court at the start of 2008 (p. 224
et seq.) is impressive proof of the work’s currency. At this point
Parrish/Miettinen do not voice their opinions, but in this respect refer
with cautious approval to a critical legal assessment of previous prac-
tice by Weatherill (International Sports Law Journal 2005, 6). 

Reading this sensibly, clearly structured and fluently written work is
unreservedly recommended for anyone interested in, or even concerned
with, the question of the impact of sport’s special features on the appli-
cation of the fundamental freedoms and EC antitrust law. Even if one
does not necessarily concur with all of the authors’ legal evaluations, by
skilful inclusion of countless practical examples they deliver a more
than solid dogmatic basis for the root problem. It is easy for the reader
to get his or her bearings, not least because of evaluating summaries at
the end of each section. This applies even if one dips directly into a spe-
cific chapter using the detailed layout or subject index. 

Parrish and Miettinen have placed a shining star in the firmament of
sports literature. The concluding suggestions should not, therefore, be
taken for criticism, but rather as suggestions for subsequent editions.

It is noticeable that the authors have - apparently very thoroughly
- assessed English literature only (even if the authors are German, c.f.
footnote 666). (Unfortunately the same problem is wide-spread in
German-language sports law publications, admittedly under reversed
circumstances, although the reviewer has no room to talk!). German
scientific literature might, however, have been able to provide a rele-
vant contribution to the initial topic. The work ultimately offers a
unique opportunity, though, to obtain a comprehensive overview of
the status of opinion in English-language, specifically in British, liter-
ature and utilise it for one’s own work.

As ECJ and CFI cases might suggest where the initial problem is
concerned, sport’s increasing commercialisation affects not only the
sports associations’ relationships with their members, i.e. the sports-
men in particular and possibly third parties such as players’ agents
(ECJ, Judgement of 26/01/2005, Mn. T-193/02 - “Laurent Piau”, c.f.
in particular p. 227 et seq.) or investors in football corporations
(Commission dec. of 25/06/2002, COMP/37.806 - “ENIC/UEFA”,
c.f. in this regard p. 217 et seq.). Unfortunately, the work under dis-
cussion largely omits the relationship between the sports associations
and the sporting goods industry, i.e. those who equip the sportsmen,
although English law at least has a pertinent and explosive decision to
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offer in the form of the Strike Out case (High Court of Justice, dec. of
7/6/2006, Case No. HC 06C01465, Neutral Citation Number:
[2006] EWHC 1318 (Ch) -”adidas/ITF et al.”).

In conclusion, “The Sporting Exception in European Union Law”
by Parrish and Miettinen is a must for all legal practitioners working
in the field of European sports law.

Peter W. Heermann
The original German-language version of this review was published in
Causa Sport (CaS) 2008 at pp. 78-79.
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By Jean-Loup Chappelet and Brenda Kubler-Mabbott, Routledge,

London and New York, 2008, pp. 208 + XVI, ISBN 978-0-415-43168-2,

Price: GBP 14.99 (softback)

What is the International Olympic Committee (IOC)?  How is it
organised, governed and regulated? And what does it actually do? The
IOC is easy to describe, but difficult to define from a juridical point of
view. This useful monograph is the twenty-fourth volume in a series of
publications on Global Institutions, edited by Professor Thomas G.
Weiss of the CUNY Graduate Center, New York, USA, the aim of
which is to shed light on the history, structure and activities of key
international organisations. Previous volumes have covered various
United Nations Organs and Specialised Agencies, such as the Security
Council and the World Intellectual Property Organisation, and other
International Bodies, such as the World Trade Organisation, the World
Bank and the European Union, to mention but a few. Within its short
compass, this publication on the IOC adequately answers the above
often asked questions about the IOC in a clear, concise and very read-
able way. And also provides, in a concluding Chapter, some food for
further thought on the future organisation and governance of the
IOC, founded in 1894 by Baron Pierre de Coubertin and some influ-
ential friends, for its survival in the Twenty-First Century, especially in
view of the challenges facing international sport, including corruption,
doping and violence on and off the field of play. 

The IOC is often described as a private members’ club consisting
mainly of high profile gentlemen and also a few ladies from some 70
nationalities. In other words, the international great and the good - the
likes of Princess Anne of the United Kingdom and Prince Albert of
Monaco. Legally speaking, the IOC is an NGO - a Non-Governmental
Organisation - established as a legal Association under Swiss Law under
articles 60 -79 of the Swiss Civil Code. As the authors, Dr Jean-Loup
Chappelet, Professor of Public Management at the Swiss Graduate
School of Administration, and Brenda Kubler-Mabbott, an editor and
translator for various international organisations, including the IOC
itself, point out, the IOC is an informal civil institution - rather than a
formal political one. But how is it regulated both internally and exter-
nally, bearing in mind particularly the billion dollar budget that it com-
mands and oversees for organising, staging and safeguarding the
Olympic Games - the greatest sporting show on earth - and their values
enshrined in the esoteric and arcane ideal of Olympism?

This publication explains the functions of the IOC and the
National Olympic Committees (NOCs); the relationship between the
IOC and the International Sports Federations (ISFs), in particular,
the criteria for them and their sports to be accepted into the Olympic
Movement and thus participate in the Olympic Games; the
Organising Committees of the Olympic Games, who are entrusted
with them; the importance and increasing relationship between the
IOC and Governments around the world, not least that of its host
country, Switzerland; and the role played by the regulators underpin-
ning the Olympic system: the Court of Arbitration for Sport, the
World Anti Doping Agency and the IOC Ethics Commission. 

Regarding the legal status of the IOC in Switzerland, the Swiss
Government (the Swiss Federal Council), after several requests from
the IOC during the 1970s, issued a Decree on 17 September 1981 con-
firming that the IOC had “the specific character of an international
institution“ and also confirming two important privileges that the
IOC had acquired many years before, namely: exemption from direct
tax on its revenues; and the appointment of members of its adminis-

trative staff without any limitations on their nationality. This latter
privilege is an important one in a country like Switzerland, where,
generally speaking, it is still difficult for foreigners to obtain work and
residency permits. In the same year (1981), the IOC gained interna-
tional recognition and legal protection of its most famous symbol -
the five interconnected rings - under the Nairobi Treaty.

The IOC also enjoys a special relationship with the United Nations
Organisation. After intensive lobbying by the IOC, the 48th UN
General Assembly in 1994 passed two significant Resolutions, which
have put the IOC firmly on the world stage and have underscored its
recognition as an international organisation. These Resolutions, which
were adopted unanimously, were: the proposal of an Olympic Truce in
connection with the 1994 Lillehammer Games; and the designation of
the year 1994 - the centenary of the founding of the IOC - as the
International Year of Sport and the Olympic Ideal. The idea of an
Olympic Truce, which revives an ancient Greek custom requiring all UN
Member Sates to cease all warlike acts during the 15 days of the Olympic
Games, continues to the present day in respect of each Olympiad. As the
authors point out: “During ancient times, the Olympic Truce (Ekecheiria)
protected those travelling to Olympia to take part in the Games, which were
considered to be a sacred festival. The Greek city-states were supposed to guar-
antee them free passage despite their incessant wars.” The Olympic Truce is
more of a symbolic gesture towards promoting world peace than a real-
ity, although it may be noted that the United States did not bomb Iraq
during the 1998 Nagano Games; but the Olympic Truce did not stop the
Italian troops’ operations in Iraq continuing during the 2006 Turin
Games! In addition, the IOC has signed a number of co-operation
agreements with specialised agencies of the UN, including the United
Nations Environment Programme (UNEP) in 1992, promoting the idea
of ‘green’ Games. It is also interesting to note that a former Swiss Federal
President, Dr Adolf Ogi, was instrumental in setting up the first Office
for Sport for Development and Peace at the UN headquarters in New
York. Thus, the IOC has been and continues to be very active political-
ly at the global level promoting good causes, not least the idea of peace
through sport, which is also enshrined in the Olympic Charter that gov-
erns the Olympic Movement. Much of these initiatives came from the
former IOC President, Juan Antonio Samaranch. In fact, if your review-
er may be permitted an aside, Samaranch and his well placed ‘friends’ in
high places in the international community and organisations, have lob-
bied hard - but without success - for Samaranch to be awarded the Nobel
Prize for Peace!

On the other hand, the IOC has what can only be described as an
uneasy relationship with the European Union (EU) and a thorn in its
side, in view of the EU’s intervention in sport in such European
Court of Justice landmark cases as Bosman and, more recently, Meca-
Medina. The issue for the IOC and other leading international sports
bodies, such as FIFA, is the autonomy of the Olympic movement and
sport in general. The sports bodies prefer to be left alone to regulate
their own affairs.

This slim volume is a fascinating and useful mine of information
and lifts the lid on the IOC and the Olympic Movement (hitherto
rather secretive and opaque) and the challenges they face in the next
100 years. It is well researched and includes a helpful Select
Bibliography. It is also a very welcome addition to the literature on
International Sports Bodies and the place they occupy in the ever
evolving field of International Sports Law, and one that your review-
er can thoroughly recommend.

Ian Blackshaw

The International Olympic Committee and the Olympic System





On Thursday, I had the unique opportunity of guest lecturing in The
Hague, The Netherlands at a seminar hosted by the Asser
International Sports Law Centre of the T.M.C. Asser Institute, which
is a center for research and postgraduate education in the field of
international and European law. The center publishes numerous
books, including an international sports law series, and for those
interested in how sports agents are regulated around the globe I high-
ly recommend their recent publication on the subject, Players Agents
Worldwide: Legal Aspects. The seminar provided a great opportunity
to engage in a comparative approach to agent regulation, and there
are glaring differences between the systems in the U.S. and Europe.

In Europe, FIFA has been very proactive recently in unilaterally
adopting strict rules and regulations that govern the certification and
activities of agents, including in the areas of exam requirements, com-
pulsory insurance, charging of fees and conflicts of interests (to name
just a few). The first question from the perspective of an American
familiar with agent regulation in the U.S. is obviously, why should
FIFA have any say whatsoever in how agents conduct their business

with players? That would be like the NFL dictating to players and
agents how their relationship should operate. In the U.S., although
we like to think that agent regulation is very complex with all of the
various union agent regulations, state laws (UAAA), federal law
(SPARTA), NCAA rules, and common law agency and fiduciary duty
principles, agent regulation is much more complicated in Europe for
a variety of reasons.

First, public regulation of agents via national law oftentimes express-
ly contradicts FIFA’s agent regulations (which bind its member asso-
ciations that are also bound by national law). For example, national
law may prohibit intermediaries from receiving any compensation
from workers and only permit compensation to be paid by the
employer (which obviously prohibits a player from compensating his
agent as permitted by FIFA). To make it more complicated, national
law takes precedent over regulations of private associations such as
FIFA. However, in the U.S., for the most part, state laws governing
agents do not contradict union regulations. State law just adds anoth-
er layer of certification and fee requirements, and in many respects
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union regulations are actually more stringent on agents than state and
federal law. Also, in the U.S., public regulators basically defer to the
unions to monitor and regulate agent misconduct. As I discussed at
the seminar, although players unions in the U.S. are private associa-
tions (like FIFA), the unions are essentially “quasi-public” regulators
of agent activity involving both amateur and professional players
because federal labor law affords them the status of “exclusive” repre-
sentative of the players, which even exempts union agent regulations
from antitrust law. While the FIFA regulations have been challenged
before under the Treaty of Rome’s restraint on trade laws in the
Laurent Piau case (in the Court of First Instance), without the bene-
fit of an exemption, the regulations will most likely be challenged
again on the same grounds as FIFA continues to make them more
strict on agents.

Another glaring difference between the U.S. and Europe is the
characterization of the agent’s role. In Europe, it is common practice
for an agent - referred to as a “broker” - to represent both players and
teams (and FIFA even permits it). Although prohibited by the FIFA
regulations, clubs sometimes pay the agent’s commission on behalf of
the player and some club owners and agents even have ownership
interests in players’ transfer rights. These practices would simply be
unheard of in the U.S., because the agent’s role is clearly defined as a
“fiduciary” role on behalf of the player and the agent is required to
serve the best interest of the player and avoid conflicts of interest.
Ambiguity over the agent’s role in Europe leads to ambiguity regard-
ing what constitutes “agent misconduct”. But even exclusively within
the U.S. where the agent’s role is clearly defined, there is disagreement
about what constitutes agent misconduct in certain situations. As an

example, is it a conflict of interest for an agent to represent both
coaches and players? The NBPA regulations prohibit it (and the
union has indicated that it is going to start enforcing that provision)
and the NFLPA regulations don’t prohibit it. What should the agent
certification process entail? And how aggressively should the regula-
tions be enforced against agents? Most importantly, who gets to
decide the answers to all of these questions? In the U.S., the labor laws
clarify that the union is the proper entity to make these decisions,
and, in theory, the players are the ones that should be making these
decisions. In Europe, it is not at all clear who is the appropriate enti-
ty to regulate and determine the “industry norms.”

While it is an industry norm in Europe for agents to work on
behalf of both players and clubs, it is most certainly questionable
whether FIFA should be unilaterally dictating to players and agents
how to operate their relationship. Perhaps a more sensible and practi-
cal regulatory approach in Europe would be to bifurcate the club-
agent relationship and the player-agent relationship. In other words,
maybe FIFA (via its member associations) should only regulate the
club-agent relationship, and leave it to the players and agents to fig-
ure out the industry norms within their relationship as well as how to
regulate it. Such a bifurcation by FIFA would also have a better
chance of withstanding future claims by agents that the regulations
constitute an illegal restraint on trade. 

Rick Karcher 
Professor and Director, 
Center for Law and Sports, 
Florida Coastal School of Law, USA
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