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tion test and was suspended for 12 months by a UK Athletics discipli-
nary committee. The impact of the suspension was greater still as anoth-
er consequence was a lifetime Olympic ban. Her appeal was upheld on
the basis of ‘significant mitigating circumstances’. It was held that it was
irrelevant that Ohurugu had no intention to engage in doping activi-
ties or that no notice was given of the test (indeed the Committee upheld
the surprise element is an important weapon against dopers). They did
however concede that there was insufficient training and instruction
available to athletes at the time (now rectified by the UK Anti-doping
Advice Card 2010™®). The Committee, conscious of opening the flood-
gates, did add that with improved education for athletes, such a ground
of appeal would be likely to fail in future. Strong and logical arguments
are put forward for the necessity of such a regime, however important
issues remain around the validity of a draconian out-of competition
testing regime not least the right to privacy and a family life. With all
due respect to sports’ anti-doping aspirations, these rights, enshrined in
the European Convention on Human Rights, are of rather greater impor-
tance. It remains the task of sports regulators to ensure that out-of-com-
petition test regulations exhibit due deference to such principles®.

Strict Liability

The WADA Code 2009 retains the system of strict liability introduced
in 2003. This means a positive test remains sufficient in itself to estab-
lish liability. The governing body would not have to show that the com-
petitor or another person transmitted into the competitor’s body a
banned substance with the aim of achieving an increase in performance
nor that the substance did actually increase performance.

A rule that a positive test leads to an automatic ban is attractive in its
clarity and simplicity but denies what many would view as the funda-
mental right of an opportunity to show a lack of fault, knowledge or
intent. In practice this means that even if an athlete could prove that
the consumption of the drug was accidental or a result of malice on the
part of another, she would still be in breach. Strict liability may appear
to be a draconian provision but as the Court of Arbitration for Sport
stated in their decision in Quigley v UI'T:

It is true that a strict liability test is likely in some sense to be unfair

in an individual case, such as that of Q, where the Athlete may have

taken medication as the result of mislabeling or faulty advice for which
he or she is not responsible - particularly in the circumstances of sud-
den illness in a foreign country. But it is also in some sense ‘unfair’
for an Athlete to get food poisoning on the eve of an important com-
petition. Yet in neither case will the rules of the competition be altered
to undo the unfairness. Just as the competition will not be postponed
to await the Athlete’s recovery, so the prohibition of banned sub-
stances will not be lifted in recognition of its accidental absorption.

The vicissitudes of competition, like those of life generally, may cre-

ate many types of unfairness, whether by accident or the negligence

of unaccountable Persons, which the law cannot repair.

Furthermore, it appears to be a laudable policy objective not to repair
an accidental unfairness to an individual by creating an intentional
unfairness to the whole body of other competitors. This is what would
happen if banned performance-enhancing substances were tolerated
when absorbed inadvertently. Moreover, it is likely that even intention-
al abuse would in many cases escape sanction for lack of proof of guilty
intent. And it is certain that a requirement of intent would invite cost-
ly litigation that may well cripple federations - particularly those run
on modest budgets - in their fight against doping?®.

The maintenance of the strict liability standard in the 2009 Code is
clearly a pragmatic decision. The only problem arises when sport is faced
with a set of circumstances where to find fault would be unconscionable;
how strict then would strict liability be? Greg Rusedski tested positive
for nandrolone that, it was established, derived from supplements given
to him by his governing body, the Association of Tennis Professionals
(ATP). In the light of these exceptional circumstances, Rusedski was
exonerated. Although this appears a humane decision but as Charlish
comments:

‘However, what this decision has done is add an unnecessary layer of
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uncertainty to an already difficult area. There must be clarity when deal-
ing with this issue, and the principle of strict liability brought such clar-
ity. The decision of the tribunal, in disregarding the principle of strict
liability, and erring on the side of morality and justice rather than clar-
ity and certainty may well have been a satisfactory result for Greg
Rusedski, but it is one which individuals such as Dwain Chambers will
look upon with a certain amount of anger. Tennis has, by this verdict,
left itself open to charges of incompetence at best or cover-up and cor-
ruption at worst. It is a course of action that they may come to regret.’”

Proof of Doping

The standards of proof in establishing a doping infraction are prescribed
in Article 3.1. of the 2009 Code. This appears to mirror the provisions
contained in the 2003 Code:

‘The Anti-Doping Organization shall have the burden of establish-
ing that an anti-doping rule violation has occurred. The standard of
proof shall be whether the Anti-Doping Organization has established
an anti-doping rule violation to the comfortable satisfaction of the hear-
ing panel bearing in mind the seriousness of the allegation which is
made. This standard of proof in all cases is greater than a mere balance
of probability but less than proof beyond a reasonable doubt. Where
the Code places the burden of proof upon the Athlete or other Person
alleged to have committed an anti-doping rule violation to rebut a pre-
sumption or establish specified facts or circumstances, the standard of
proof shall be by a balance of probability, except as provided in Articles
10.4 and 10.6 where the Athlete must satisfy a higher burden of proof.’

This Article needs to be read in conjunction with Art 3.2.1, which
establishes a rebuttable presumption that the accredited laboratory con-
ducted the analysis correctly. The effect is that once a positive finding
had been made by the laboratory, the athlete faces an uphill task to dis-
prove the allegations. The idea that the standard of proof is pitched
somewhere between balance of probability and reasonable doubt might
seem like a reasonable position in that the standard on governing bod-
ies is higher than that required in a civil case but lower than the crimi-
nal standard of proof. In practice, however this definition may prove
difficult to apply: does the balance lie exactly in the middle of the two
standards? How, in practical terms, is this concept to be elucidated?

In addition to what are commonly known as the ‘analytical findings’
provision contained in the 2003 Code, the 2009 code also enhances
important non-analytical methods by which a doping violation might
be established**. Irrebuttable proof of doping may be ‘established by a
decision of a court or professional disciplinary tribunal of competent
jurisdiction’ and that an adverse inference may be drawn from ‘the
Athlete’s or other Person’s refusal, after a request made in a reasonable
time in advance of the hearing, to appear at the hearing (either in per-
son or telephonically as directed by the hearing panel) and to answer
questions from the hearing panel or the Anti-Doping Organization
asserting the anti-doping rule violation'>*. Non-analytical methods move
away from a scientifically verifiable standard. This would allow use of
such evidence that emerged from a 2002 US Federal Government’s inves-
tigation following the BALCO revelations.>

18 To be found at the time of publishing at
http://www.ukad.org.uk/documents/uk-
anti-doping-advice-card-2010/

19 Editorial BOA Appeals Panel: Christine
Oburuogu v BOA 1.S.L.R. 2008, 2/3,
SLRu13. See also Soek J. The athlete\s
right to respect for his private life and his
home. 1.8.L.]. 2008, 3/4, 3-13. Horvath P.
& Lording P. WADA’s International
Standard for Testing: privacy issues
W.S.L.R. 2009, 7(2), 14-16.; Nicholson
G. Anti-doping and the World Anti-
Doping Code: does one size fit all and is

21 L.S.L.R. 2004, 3(Aug), 65-68; Taylor J.
The strict liability test in tennis after
Rusedski. W.S.L.R. 2004, 2(3), 3-7;
Blackshaw I, Why Strict Liability is
Essential in Policing Doping W.S.L.R.
2006, 4(11), 4-5. Ruskin B., Leader ] &
Sarinsky M. NFL defends anti-doping
policy against state employment law chal-
lenge S.L.A. & P. 2009, Aug, 7-9

22 Roberts H. BALCO and beyond: the
changing landscape in the fight against
doping in Sport S.L.A. & P. 2007,
Aug, 1-7.

23 Art.3.2.3

24 Art 3.2.4.; Morgan M. Doping: sample
collection - failure to submit to doping
control W.S.L.R. 2009, 7(11),

the whereabouts system fair, reasonable
and efficient? S.L.A. & P. 2009, Apr, 8-11.

20 This logic was affirmed byBlackburne J
in Gasser v Stinson Lexisnexis, 15 June
1988
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Banned substances

In order for a governing body to regulate doping in sport it is necessary
that it is able to identify accurately those substances which are not per-
mitted. The WADA banned list is exhaustive; giving not only a list of
substances outlawed but also their metabolites (further substances pres-
ent as a result of the body converting banned substances) and other
‘related’ substances. In most cases this prevents the athlete’s representa-
tives from distinguishing the substances discovered from those specified
in the schedules.

The WADA Anti-Doping Code gives criteria for a substance’s inclu-
sion on the list. Although some may favour an attempt to justify logi-
cally why certain substances are on the list, others will see Art 4 as an
attempt to justify the unjustifiable. Inclusion on the banned list is
dependent on satisfying two of the three categories for inclusion. As the
Code states:

WADA shall consider the following criteria in deciding whether to
include a substance or method on the Prohibited List.

4.3.1 A substance or method shall be considered for inclusion on the
Prohibited List if WADA determines that the substance or method
meets any two of the following three criteria:

4.3.1.1 Medical or other scientific evidence, pharmacological effect or
experience that the substance or method, alone or in combination
with other substances or methods, has the potential to enhance or
enhances sport performance;

4.3.1. Medical or other scientific evidence, pharmacological effect or
experience that the Use of the substance or method represents an
actual or potential health risk to the Achlete;

4.3.1.3 WADA's determination that the Use of the substance or method
violates the spirit of sport described in the Introduction to the Code.
4.3.2 A substance or method shall also be included on the Prohibited
List if WADA determines there is medical or other scientific evidence,
pharmacological effect or experience that the substance or method
has the potential to mask the Use of other Prohibited Substances or
Prohibited Methods.

It is very difficult to define the ‘spirit of sport’; a concept that seems
inherently subjective. Some cynics may conclude its violation encom-
passes any unacceptable conduct not caught by the other two categories.
On the basis of Article 4.3, it is unlikely that the CAS will be of assis-
tance in it clarifying its boundaries. Such nebulous phrases do little to
enhance the credibility of the code. On the other hand, the concepts of
unfair advantage and risk to health are well rehearsed.

Enbancing Sport Performance

On a philosophical level it is argued that taking drugs will give the taker
an advantage over a competitor who has not taken drugs and therefore
constitutes cheating.?” Therefore, there are two grounds on which the
prohibition of performance enhancing drugs may be justified. First,
they give some athletes an unfair advantage over other athletes.?®
Secondly, they give the athlete an unfair advantage over the sport.
Governing bodies run the risk that the image and validity of their sport
would be undermined by a belief that their sport was conducted on an
uneven playing field; this knowledge would lead to a damaging loss in

popularity.

Whilst we may concur with these sentiments, eradicating all the unfair
advantages that one participant may have over another may not only be
impossible but also undesirable. Competitive sport is all about one ath-
lete being better than another and therefore it is beneficial to have phys-
iological and psychological differences between the participants®.
There are many advantages inherent in, for example, the nationali-
ty of an athlete. The skier raised in Austria or Switzerland has an
advantage over one raised in Belgium; the runner living at altitude
over the runner at sea level; the height advantage of the average
American basketball player over the average oriental player; or the
technological, training and dietary advantages of the rich nation over
the impoverished third world county. All of these factors are advan-
tages and may be considered unfair in terms of sporting equality.
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An alternative argument is that, rather than cheating fellow competi-
tors, the drug taker is cheating ‘the sport’ itself. Clearly the essence of a
sport would be compromised by certain breaches of the rules. It would
be totally unacceptable for Usain Bolt to be beaten in an Olympic 100
metres final by a competitor riding a horse or for Tiger Woods to lose
the Masters to a player with a radio controlled golf ball. As Gardner has
questioned, ‘would allowing unrestricted use of steroids in the 100 metres
be somewhat like providing the participants with motorcycles?’3°

There are two problems with an affirmative answer. First, not all tac-
tical or technical deviations from the norm are prohibited. Indeed there
is a lack of uniformity in the equipment used in many sports (boots,
racquets, bats etc). Secondly, the question presumes that performance
enhancing drugs are an extrinsic aid unrelated to the skills and physi-
cal condition of the athlete. However, as their name would suggest, these
drugs enhance performance, that is, they allow the athlete to reach their
full potential; and so parallels with motorcyclists are difficult to sustain.

Can a competitor truly claim victory if it is achieved with the assis-
tance of drugs? Victory is inextricably linked to rules. It is questionable
whether the drug taking athlete has competed in the first place. Successtul
athletes are afforded a unique place in society. Sporting heroes are soci-
ety’s heroes. By heralding the success of a drugs-assisted athlete we are
in danger of undermining society itself.>"

Health Risks

There is no doubt that doping can damage your health. To some sport-
ing participants the side effects of these drugs outweigh the advantages
of taking them. At the highest level, however, the competitive instincts
of many participants may blind them to the dangers.

How justified are governing bodies in taking a paternalist approach to
protect the welfare of sporting participants?® Traditional paternalist
jurisprudence would argue that such approach is only valid if the effect
of the prohibition is to protect those unable to make an informed and
rational judgment for themselves or to prevent harm to others. An obvi-
ous example of the former would be a ban on the taking of perform-
ance enhancing drugs by children and junior athletes, yet the extension
of the ban beyond this point is more difficult to justify. If the govern-
ing bodies genuinely wished to protect the health of sportsmen and
women would they not introduce a provision which forbade a competi-
tor competing whilst injured? Women’s gymnastics would also need to
be reviewed bearing in mind the incidence of arthritis and other dis-
eases of the joints suffered by competitors in later life. There are also a
number of contact sports which, by the nature of the activity, are like-
ly to cause injury. No doubt the governing bodies of sport would argue
that the risks of injury in certain sports are well known and that com-
petitors are in some way consenting to the possibility of harm. The dif-
ficulty with this argument is that it could apply equally to doping.

It can be argued that drugs are not taken freely. Athletes are coerced
into taking them by a belief that without them they would have little

25 See USADA v Montgomery CAS
2004/0/64s,

26 Article 4.3

27 Simon, RL, Fair Play: Sports, Values and
Society (1991), Boulder: Westview Press,
Chapter 4. 30 Ibid.

28 Gardner, R, ‘On performance enhancing 31 Ibid, p 68.
substances and the unfair advantage argu- 32 Although what is debatable is the quanti-
ment (1989) XVI Journal of the
Philosophy of Sport 59; Brown, WM,

formance enhancement. Wolbring G.
Oscar Pistorius and the future nature of
Olympic, Paralympic and other sports.
SCRIPT-ed 2008, 5(1), Internet. FOR
MORE ANLAYSIS SEE PAGES XX-XX.

ties needed to do so.
33 Simon, RL, ‘Good competition and drug-

‘Drugs, ethics and sport’ (1980) VII
Journal of the Philosophy of Sport 1s;
Brown, WM, ‘Fraleigh performance
enhancing drugs in sport’ (1985) XI
Journal of the Philosophy of Sport 23;
Brown, WM, ‘Comments on Simon and
Fraleigh’ (1984) XI Journal of the
Philosophy of Sport, 14.

29 Oscar Pistorius, a disabled runner bid-

ding to run against able-bodied athletes
with the aid of prosthetic legs raised
interesting issues of inclusivity and per-

enhanced performance’ (1984) XI Journal
of the Philosophy of Sport 6; Brown,
WM, ‘Paternalism, drugs and the nature
of sports’ (1984) XI Journal of the
Philosophy of Sport 14; Lavin, M, ‘Sports
and drugs: are the current bans justified?’
(1987) XIV Journal of the Philosophy of
Sport 34; and Fairchild, D, ‘Sport abjec-
tion: steroids and the uglification of the
athlete’ (1987) XIV Journal of the
Philosophy of Sport 74.
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chance of sporting success.?* However, there are many training regimes
which athletes can and do reject on the basis that they may cause long
term physiological damage: if injury is the mischief, it is difficult to
understand why drug taking should be treated differently. On what basis
then can society be justified in favouring the prohibition of perform-
ance enhancing drugs when intervention in an athlete’s life can amount
to a greater wrong than the risk of illness voluntarily accepted?

As the BALCO Enquiry has shown, no matter how comprehensive the
list of banned substances, however, there is always the danger that the
chemist will be one step ahead, altering the chemical structure of com-
pounds so as to distinguish the drug from those encompassed by the
regulations. An alternative to the ever-increasing list system would be
to look generally for abnormalities in samples. This proposition, although
clearly attractive in many ways, is fundamentally flawed. An athlete
could argue that it becomes impossible to act within the rules of the
governing body if it is unclear exactly what those rules are until they are
broken. Whilst it is accepted that the introduction of such a system
would enable WADA to ensnare the ‘cheats’, it may be at the expense
of many innocent athletes.

Equally, the list contains some substances that would appear to have
nothing but a negative effect on sporting performance - the so-called
‘recreational drugs’ typify this anomaly. For example, former Bath and
England Rugby Union prop, Matt Stevens, can return to the game in
2011 following a two-year ban for testing positive for a substance alleged
to be cocaine

Sanctions

It is in the area of sanctions that the 2009 Code has redeveloped anti-

doping most significantly. Under Article 9 of the Code, a doping vio-

lation detected at a specific sport event results in the disqualification of

the athlete from that event. However
If the Athlete establishes that he or she bears No Fault or Negligence
for the violation, the Athlete’s individual results in the other
Competitions shall not be disqualified unless the Athlete’s results in
Competitions other than the Competition in which the antidoping
rule violation occurred were likely to have been affected by the
Athlete’s antidoping rule violation.’s

Article 10 deals with sanctions above and beyond the immediate event
disqualification. The regulations covering sanctions represent the most
complex part of the WADA Code as they attempt to deal with a num-
ber of variables distinguishing between teams and individuals, differ-
ent types of doping infractions and the various degrees of culpability.
The 2009 Code has built greater flexibility into the system of sanctions,
the compromise for which is an even greater degree of complexity: It
states:
The period of Ineligibility imposed for a violation of Article 2.1
(Presence of Prohibited Substance or its Metabolites or Markers),
Article 2.2 (Use or Attempted Use of Prohibited Substance or
Prohibited Method) or Article 2.6 (Possession of Prohibited
Substances and Prohibited Methods) shall be as follows, unless the
conditions for eliminating or reducing the period of Ineligibility, as
provided in Articles 10.4 and 10.5, or the conditions for increasing
the period of Ineligibility, as provided in Article 10.6, are met:
First violation: Two (2) years Ineligibility.3®

The period of Ineligibility for anti-doping rule violations other than
as provided in Article 10.2 shall be as follows:

10.3.1 For violations of Article 2.3 (Refusing or Failing to Submit to
Sample Collection) or Article 2.5 (Tampering with Doping Control),
the Ineligibility period shall be two (2) years unless the conditions
provided in Article 10.5, or the conditions provided in Article 10.6,
are met. 10.3.2 For violations of Articles 2.7 (Trafficking or Attempted
Trafficking) or 2.8 (Administration or Attempted Administration of
Prohibited Substance or Prohibited Method), the period of
Ineligibility imposed shall be a minimum of four (4) years up to life-
time Ineligibility unless the conditions provided in Article 10.5 are
met. An anti-doping rule violation involving a Minor shall be con-
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sidered a particularly serious violation and, if committed by Athlete
Support Personnel for violations other than Specified Substances ref-
erenced in Article 4.2.2, shall result in lifetime Ineligibility for Athlete
Support Personnel. In addition, significant violations of Articles 2.7
or 2.8 which may also violate non-sporting laws and regulations, shall
be reported to the competent administrative, professional or judicial
authorities.

10.3.3 For violations of Article 2.4 (Whereabouts Filing Failures and/or
Missed Tests), the period of Ineligibility shall be at a minimum one
(1) year and at a maximum two (2) years based on the Athlete’s degree
of fault.”

The Code allows athletes to argue mitigation in respect of the above
sanctions depending on the degree of culpability. Sanctions can be
reviewed on the grounds that: a specified substance gave the athlete no
advantage?®; where there was no fault or negligence on the part of the
athlete such as when an athlete’s drinks bottle is contaminated by a rival
competitor’?; or when the there is no significant fault on the part of the
athlete*°. The Code states specifically that the use of mislabelled or con-
taminated substances; the administration of banned substances by the
athlete’s trainer or doctor without the athlete’s knowledge; or sabotage
by one of the athletes circle of associates (including the athlete’s spouse)
may not be invoked under Art.10.5.1. It is less clear whether these expla-
nations will find favour under Art 10.5.2. as being a good explanation
for departing from the expected standard of behaviour. Article 10.5.3
introduces more complex whistle-blowing mitigation:
An Anti-Doping Organization with results management responsi-
bility for an anti-doping rule violation may, prior to a final appellate
decision under Article 13 or the expiration of the time to appeal, sus-
pend a part of the period of Ineligibility imposed in an individual
case where the Athlete or other Person has provided Substantial
Assistance to an Anti- Doping Organization, criminal authority or
professional disciplinary body which results in the Anti-Doping
Organization discovering or establishing an anti-doping rule viola-
tion by another Person or which results in a criminal or disciplinary
body discovering or establishing a criminal offense or the breach of
professional rules by another Person. After a final appellate decision
under Article 13 or the expiration of time to appeal, an Anti-Doping
Organization may only suspend a part of the otherwise applicable
period of Ineligibility with the approval of WADA and the applica-
ble International Federation. The extent to which the otherwise appli-
cable period of Ineligibility may be suspended shall be based on the
seriousness of the anti-doping rule violation committed by the Athlete
or other Person and the significance of the Substantial Assistance pro-
vided by the Athlete or other Person to the effort to eliminate dop-
ing in sport. No more than three-quarters of the otherwise applica-
ble period of Ineligibility may be suspended. If the otherwise appli-
cable period of Ineligibility is a lifetime, the non-suspended period
under this section must be no less than eight (8) years. If the Anti-
Doping Organization suspends any part of the otherwise applicable
period of Ineligibility under this Article, the Anti-Doping Organi-
zation shall promptly provide a written justification for its decision
to each Anti-Doping Organization having a right to appeal the deci-
sion. If the Anti-Doping Organization subsequently reinstates any
part of the suspended period of Ineligibility because the Athlete or
other Person has failed to provide the Substantial Assistance which
was anticipated, the Athlete or other Person may appeal the reinstate-
ment pursuant to Article 13.2.#"

Article 10.5.4 rewards co-operation:
Where an Athlete or other Person voluntarily admits the commis-
sion of an anti-doping rule violation before having received notice of
a Sample collection which could establish an anti-doping rule viola-

34 Thomas, CE, Sport in a Philosophic 36 ART 10.2
Context (1983), Philidelphia: Lea & 37 Art 10.3
Febiger; Wertheimer, A, Coercion (1989), 38 ART.10.4
Princeton: Princeton UP. 39 ART 10.5.1

35 ART.10.1.1 40ART.10.5.2
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tion (ot in the case of an anti-doping rule violation other than Article
2.1, before receiving first notice of the admitted violation pursuant
to Article 7) and that admission is the only reliable evidence of the
violation at the time of admission, then the period of Ineligibility
may be reduced, but not below one-half of the period of Ineligibility
otherwise applicable.+

The sanctions above are also subject to increase on the grounds of aggra-
vating circumstances®. Overall, the system of sanction reflects more
intelligently the range of circumstances that anti-doping institutions
might face and gives those institutions greater flexibility in matching
the appropriate violation with the appropriate sanction. WADA should
be applauded for this development. Any system of regulation however
must be clear and understandable in order that athletes and other par-
ties might abide by them. The complexity in circumstances where there
might be more that one offence either concurrently or consecutively or
more that one head of mitigation is frightening. WADA deal with these
scenarios with accompanying notes and tables but, no matter how eru-
dite, they illustrate the difficulties in drafting law or regulations that are
both just and simple#.

The sanctions described above are drafted with the intention of ensur-
ing a consistency of duration. They are not however, drafted to provide
a consistency of sanction. A two year ban for athletes in some sports
where the sporting career is short, gymnastics for example, is akin to a
life ban. In other sports noted for the longevity of a competitor’s career,
equestrianism for example, the sanction merely interrupts a career. This
is particularly so in individual competition where there is nothing to
prevent the competitor from practicing and refining their skills during
whilst banned:
During Ineligibility No Athlete or other Person who has been declared
Ineligible may, during the period of Ineligibility, participate in any
capacity in a Competition or activity (other than authorized anti-
doping education or rehabilitation programs) authorized or organ-
ized by any Signatory, Signatory’s member organization, or a club or
other member organization of a Signatory’s member organization, or
in Competitions authorized or organized by any professional league
or any international- or national-level Event organization. An Athlete
or other Person subject to a period of Ineligibility longer than four
(4) years may, after completing four (4) years of the period of
Ineligibility, participate in local sport events in a sport other than the
sport in which the Athlete or other Person committed the anti-dop-
ing rule violation, but only so long as the local sport event is not at
a level that could otherwise qualify such Athlete or other Person direct-
ly or indirectly to compete in (or accumulate points toward) a nation-
al championship or International Event.#

The word ‘activity’ makes it clear that, as well as being banned for com-
peting in competitions in that particular sport, the ban extends to other
involvement such as coaching, and to other sports.# It is interesting to
note that the 2009 Code acknowledges that to deprive an athlete banned
for more that four years from undertaking another organised sport for
recreational purpose is draconian beyond the point of necessity. Article
11.2 deals with team sanctions:

If more than two members of a team in a Team Sport are found to
have committed an anti-doping rule violation during an Event Period,
the ruling body of the Event shall impose an appropriate sanction on
the team (e.g., loss of points, Disqualification from a Competition or
Event, or other sanction) in addition to any Consequences imposed
upon the individual Athletes committing the anti-doping rule viola-
tion.

The Future of Anti-Doping

It is clear from Meca-Medina v Commission of the European
Communities that the law is prepared to play an active part in adjudi-
cating on the lawfulness of anti-doping regulations. It is also clear how-
ever that the WADA code has been given the green light by the courts.
Legal challenges by athletes on the basis of the codes substantive provi-
sions are unlikely to succeed therefore. Challenges will remain possible
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if the body or bodies charged with giving effect to the code fail to do
s0. These will be broadly procedural:

WADAs effort might be seen by some as the latest attempt of the
sports world to immunise sports from state control. The situation is
more complex, however. The adoption of a Code, which complies with
the fundamental rights of athletes, was only made possible thanks to a
broad consultation of all stakeholders. Indeed, as a result of such con-
sultation, the concerns about fundamental rights were duly taken into
account in the course of the drafting process. This represents a major
step forward as opposed to an approach that ignores fundamental rights
requirements and, thus, leaves the enforcement of such rights to the
courts. In that situation, the only rights protected are those of the indi-
vidual athlete who has access to a court willing to interfere in sports
matters and who can afford legal proceedings. By contrast, all the ath-
letes will benefit from the fundamental rights protection incorporated
into the Code.#”

It is difficult to understand why it appears that only ‘fundamental
rights’ are at issue. Why shouldn’t a broader raft of rights, such as the
right to be treated reasonably, fairly and equitably, be considered? The
above authors claim that the code is not designed to immunise against
the intervention of law but then justify the Code only in terms of iden-
tifiable legal rights. Certainly, in its preamble WADA does not attempt
to promote the Code as a document protecting athletes’ rights. Indeed,
the only fundamental right’ that the Code acknowledges athletes deserve
is to ‘participate in doping-free sport and thus promote health, fairness
and equality for ‘Achletes worldwide’.

Nevertheless, on balance, the 2009 Code is an improvement on the 2003
model, although there may be some interesting legal issues surround-
ing the imposition of a sanctions regime the complexity of which is
daunting. Athletes may still seek legal redress as a matter of principle
because an athlete who tests positive but is shown to be entirely with-
out fault has still committed a doping violation (no fault does not vin-
dicate the athlete - it merely goes to the severity of sanction). In any
anti-doping code there will always be a degree of irreconcilability between
the rights of athletes to compete freely and the rights of sport to regu-
late competition. The 2009 Code makes a much better attempt at bal-
ancing these tensions than the Code of 2003.

Anti-doping is far from a settled legal landscape however. New unre-
solved legal issues will emerge to ensure anti-doping remains a vibrant
and interesting legal area. Some of these issues revolve around the ambit
of anti-doping regulation; others relate to the increasing political influ-
ence over anti-doping matters. There is still some ambiguity about the
culpability of trainers, doctors and other support staff and the degree
to which the Code is lawfully binding on their activities®® There may
well be further judicial activity surrounding the termination of a con-
tract of employment following a positive test and the quantum of dam-
ages owed by the athlete to the employer as a consequence. The CAS
confirmed Chelsea Football Club’s right to claim compensation from
Adrian Mutu who was dismissed by the club following a positive test
for cocaine in 2004.%° There are also interesting legal issues surround-
ing privacy’, free speech and a right to a home life. Given the nature
of out-of competition testing which requires athletes to notify the rel-
evant doping control of their whereabouts there are legal questions as
to whether the Code complies with the right to privacy in the European
Convention on Human Rights 1950 art.85 There might also be judicial

41 10.5.3 Doping Code’ ISLR 2003, 3(AUG),
42Art 4.5.4 39-67.
43 ART.10.6 48 Finlay A. Trainers, negligence and anti-

44 Celli A., Valloni L., & Pentsov D.
Sanctions for anti-doping rule violations
in the revised version of the World Anti-
Doping Code I.S.L.]J. 2008, 3/4, 36-42

45 10.10.1

46 As long as that other sport is a signatory
to the Code.

47 Antonio Rigozzi, A, Kaufmann-Kohler,
G, Malinverni, ‘Doping and fundamen-
tal rights of athletes: comments in the
wake of the adoption of the World Anti-

doping rules W.S.L.R. 2010, 8(1), 6-7;
O’Leary ] & Wood R. Doping, doctors
and athletes: the evolving legal paradigm
1.S.L.J. 2006, 3/4, 62-66

49 Mutu v Chelsea Football Club Ltd
Unreported July 31, 2009 (CAS) L.S.L.R.
2009, 4, 138-158

5o Verroken M. WADA’s International
Standard for the Protection of Privacy
D.PL. & P. 2008, 5(6), 9-11
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activity relating to the retrospective impact of revelations of doping
impropriety by retired athletes such as in autobiographies® Such is the
negative public profile of athletes involved in doping such an allegation
is likely to lower them in the eyes of right-thinking people. Actions for
defamation may well result on a more regular bases as athletes attempt
to defend their reputation (and indeed their future commercial prospects)

st Horvath P. & Lording P. WADAs Ellesmere and Others [1932] 2 K.B. 431;
International Standard for Testing; priva- Cooke J. Doping and free speech E. &
cy issues W.S.L.R. 2009, 7(2), 14-16; Soek S.L.J. 2007, 5(2)
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vate life and his home 1.S.L.J. 2008, 3/4, Ltd, David Walsh, Alan English [2005]
3-13; Nicholson G. Anti-doping and the EWCA Civ 1007

World Anti-Doping Code: does one size 55 See for example Halgreen L. The Danish
fit all and is the whereabouts system fair, Elite Sports Act I.S.L.R. 2005, 3(Aug),
reasonable and efficient? S.L.A. & P. 74-75; Hufschmid D. & Giesser T.

2009, Apr, 8-11 Switzerland: Stricter rules against doping

52 Grove S. & Parks J. Sanctioning ex-ath-
letes for autobiographical revelations
W.S.L.R. 2010, 8(1), 4-5

53 See Reynolds v Times Newspapers Ltd
[2001] 2 AC 127; Chapman v Lord

abuse in Swiss legislation project .S.L.R.
2010, 1, 25-27; Ndlovu P. Anti-doping law
in South Africa - the challenges of the
World Anti-Doping Code I.S.L.J. 2006,
1/2, 60-63

in the face of media allegations reported on the basis of public inter-
est’. Such an action was brought successfully by Lance Armstrong in
the Court of Appeal against the Times Newspaper following allegations
that Armstrong had used doping substances’.

Perhaps the most significant anticipated development however is the
continued politicisation of doping activities. Symbolised by the Helsinki
Report on Sport, one might expect greater political engagement with
anti-doping which will result in calls for greater criminalisation of dop-
ing. The result to date is that many nations have enacted laws which
specifically criminalise doping in sport.55. There are obvious difficulties
in reconciling the WADA code with principles of criminal law at a nation-
al level not least the differing standards and burdens of proof and the
notion of criminalising activities carried out in sport which would not
necessarily be criminal in the non-sporting context. Nevertheless, the
movement has already resulted in the increased involvement in anti-dop-
ing of international policing bodies such as Interpol and cross-border co-
operation on anti-doping. This development, which on the face of it
might seem to enhance the harmonisation of anti-doping policies might
prove to be divisive in the long-term as countries with more liberal drug
laws resist the establishment of global anti-doping crimes. i

Criminalization of trade and trafficking in
doping substances in the European Union

by Magdelena Kedzoir

Introduction
Although the answer to the question whether criminal or administra-
tive sanctions shall be applied against trade and trafficking in doping
substances, especially for personal use, remains a matter of political and
personal approach’, there have been clear regulatory steps taken on
European level towards criminalization. In the White Book on Sport
(2007), under point 2.2., the European Commission clearly called mem-
ber states to treat trade and trafficking in doping substances as illegal,
same like trade and trafficking in illicit drugs.> When holding EU pres-
idency Slovenian sport Minister Miran Zwer announced very clearly:
“We need to develop one rule for the whole of the EU, so every country treats
the issue the same. It cannot be illegal in one country and then not in anoth-
er because the offenders are clever and exploir this”. On the European
Council summit in Athens in May 2009 the Commission once again
called member states (which have not done it so far) to criminalize trade
and trafficking in doping substances. What is more, the Commission
urged member states to criminalize the possession of doping substances
with the intention to spread them on the market.# Such intention rais-
es crucial questions about EU competence in the field of harmoniza-
tion and criminalization of trade and trafficking in doping as well as
regards the possible legal grounds for common action of the European
Union in this field.

These abstract attempts to deliver answers to the question whether

1 More on this subject Chr. McKenzie, The Lambert Academic Publishing 2009, pp.

the process of criminalization of trade and trafficking in doping sub-
stances on the EU level is legally feasible and if so, to what extent. It
depicts reasons for the EU involvement in the area of trade and traffick-
ing in doping and analyses the position of the EU Commission on the
problem of trade and trafficking in doping substances. Moreover, it
shows the outline of legal situation in the different member states of the
EU. Finally respective Treaty provisions will be shortly analyzed in order
to find possible legal grounds for criminalization of trade and traffick-
ing in doping on the EU level. It is argued that such a common approach
is currently possible only in certain aspects of the aforementioned prob-
lem.

Reasons for the EU interference

One may wonder why the EU shall interfere with the question of trade
and trafficking in doping substances if some international organizations
such as Council of Europe or UNESCO have already been involved.
Numerous overlaps between the problem of drug trafficking for dop-
ing purposes and EU policies shall be mentioned in this context.

The general use and accessibility of drugs enhancing performance in
recreational sports create a serious public health threat, especially to
younger sportsmen (a subject of the EU policy laid down in article 168
of the Treaty on the Functioning of the EU - consolidated version).
Anabolic steroids and other doping substances are relatively easy and

3 In the area of general drug abuse the http://ec.europa.eu/justice/anti-drugs/

use of criminal justice mechanisms to
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August 2007, available at http://epublica-
tions.bond.edu.au/slej/ 4, [Accessed:
12.9.2011]; Further on the use of criminal
law and approach to enforcement of anti-
doping and anti-drug policy A. Ammos,
Anti-Doping Policy: Rationale or
Rationalization? The development of
Anti-Doping Policy since the 1920s,
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This happens after the years of denial of
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doping, see An Vermeersch, The
European Union and the fight against
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sidelines?, Entertainment and Sports Law
Journal [online], April 2006, available at
http://go.warwick.ac.uk/eslj/issues/
volume4/number1/vermeersch/,
[Accessed: 13.10.2011].

European Pact on international drug traf-
ficking adopted by the Council on 3 June
2010, and the European Pact against syn-
thetic drugs initiated by the Polish
Presidency constitute the recent initiatives
launched to clamp down on drug traffick-
ing. European Commission, Brussels,
COM(2011) 689/2, Communication from
the Commission to the European
Parliament and the Council, Towards a
stronger European response to drugs

files/com2011-6892_en.pdf, [Accessed:
11.10.2011]

EU Conference on Anti-Doping,
Organized by the European Commission,
Athens, Greece, 13 - 15 May 2009
Conclusions of the Conference, available
at http://ec.europa.eu/sport/news/
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version_en.pdf, [Accessed: 11.10.2011].
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cheap to obtain. In this context, the following figures are more than
expressive: As much as 51% of Polish 17 years-olds claim that it is easy
to purchase anabolic steroids (the most frequently used doping sub-
stance) and 39 % of them think, they could buy them if they only wished
so. In France the same is claimed by 10% of teenagers and in Italy by 16
%. Once on the market, performance enhancing drugs are used in both
professional and recreational sport.S The 2011 Eurobarometer shows that
young people can easily obtain even most harmful drugs within 24
hours.®

Moreover, trade, production and trafficking of illicit drugs represent
(in some countries) forms of organized crime (also a subject of EU pol-
icy - article 67 TFEU), which the international community doesn’t seem
to have under control. The past few years have brought significant
changes: the rapid emergence of new drugs as well as innovative distri-
bution channels. Interpol believes that the traffic in performance-enhanc-
ing drugs, such as anabolic steroids, is bigger than that of marijuana,
heroin and cocaine combined.” Interestingly the routes doping sub-
stances are being trafficked from seem to follow these of “normal” drugs.?
Already in its Hardop (Harmonization of Methods and Measurements in
the Fight against Doping) research project, in 1999, the European
Commission identified these challenges in the combat of doping; one
of them explicitly, was the lack of cooperation between different bod-
ies: e.g. medical/laboratorial and prosecutorial.? Such need for cooper-
ation was confirmed, meanwhile, in the Commission’s Communication
to the European Parliament and the Council (2011).

Finally trade and trafficking in doping affects the common market
of the European Union where the principle of free movement of goods
and services is applied. Goods once placed on the market can circulate
freely between all 27 member states of the EU. And in spite of the fact
that the EU as a whole must be seen on a worldwide scale as an importer
and consumer rather than as an exporter of doping substances it has
apparently not developed - until now - a common strategy on the lim-
itation of imports of substances that have a performance enhancing
effect in sport.

The other overlaps between anti-doping policy and the EU law - like
the fact that doping contravenes the principle of fairness in sport (anoth-
er subject of the EU policy), will not be analyzed further here, as it goes
beyond the scope of this abstract.

Position of the EU Commission on trade and trafficking in doping
substances

In the light of the described phenomena, the EC Commission, urged
by the European Parliament, published on the 11th July, 2007 a White
Book on Sport, and its accompanying document, Pierre du Cubertin
Action Plan," setting more concrete goals in EU anti-doping policy.

The Commission proposed - under Sec. 2.2 - to join forces in the fight
against doping, precising the role of the EU itself in this process and the
means to be undertaken on the EU level.

First of all it must be stressed that the European Commission is not
striving for criminalization of the use of doping by an athlete himself/her-
self. Also the problem of possession for the personal use is not the sub-
ject of interest for the Commission. Therefore the Commission focus-
es on the criminalization of acts prevailing to the doping use, like pro-
duction, distribution and the widely understood traffic.

What is more, the European Commission assumes that the problem
of doping in sport must be treated in a way similar to regular drug
abuse.” Limitation of supply in forbidden substances can be achieved
through several means. One of them is, according to the White Book
provisions, strengthening of collaboration between law enforcement
agencies: border guards, customs, national and local police etc. on nation-
al and international level for the purpose of exchanging information on
trade and trafficking in doping.” This kind of collaboration is legally
regulated only in some countries, like Spain, Italy, and France but on
international level there is a significant lack of any kind of such regula-
tion. In the Communication published in October 2011 the European
Commission pointed out that drug trafficking was one of the biggest
cross-border law enforcement challenges in the EU.™

In order to fill this gap, the EC Commission proposed to involve
Interpol for cross-border doping cases. Such involvement should rely
on the collection and analysis of existing information on anabolic agents
abuse and trafficking. Interpol, the oldest International Police Office,
has signed, already 2006, an agreement of cooperation with WADA
(World Anti Doping Agency) in this regard.” There is also an agree-
ment signed between Europol and Interpol on November s, 2001. The
European Parliament in its Resolution on the White Paper on Sport of
14.4.2008 mentioned Europol’s proposed involvement in the fight against
illicit-drugs trafficking. The European Parliament stressed, quite right-
ly, that before developing new partnerships (between Interpol and the
EU) in the fight against doping, already existing networks (EU - Europol)
should be reinforced.®® The legal possibilities of the Europol involve-
ment will be depicted further in the abstract.

The demand for substances having enhancing effects in sport may
be adequately diminished on the EU level by several means. One of
them is better education and information for athletes, delivered in the
form of special preventive programs, on the health risks connected with
the use of doping (White Paper on Sport Accompanying Document to
2.2)."7 Not every athlete is conscious that the use of certain drugs may
even lead to death. There is a need to increase the accessibility and effec-
tiveness of such preventive campaigns. In particular special attention
should be paid to young athletes who are most at risk. Also better train-
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ing for doctors on doping substances and methods is necessary, so that
they may better understand the effects of doping on the human body.
In this context the educational strategies of the EU may, and should be
coordinated on the legal basis, which will be discussed later.

Other means the European Commission declares in the White Book
on Sport that should be undertaken is support to the network of National
Anti Doping Organizations (NADOs). Such support may surely have
the form of financial and organizational help. It should be stressed that
NADOs have been established in the EU member states after year 2000,
as it turned out that the combat of doping within the private club sys-
tem cannot succeed.”® The declared goal of building up the network
was, in particular, to improve information-sharing and the coordina-
tion of the NADOs regarding EU-related issues. Coordination meas-
ures shall concern activities such as EU-wide campaigns in the field of
anti-doping during European championships, and other preventive
measures, such as educational campaigns in the Member States, and
research.

The building up of the network of National Anti Doping
Organizations shall serve one more goal indicated in the White Book.
It will enable to develop a more coordinated approach to anti-doping
policy on the EU level and therefore strengthen the role of the EU with-
in World Anti Doping Agency structures.

The problem of trade and trafficking in doping in national
legislations

Over the past two decades a number of West European countries have
criminalized and penalized trade and traffic in doping substances and
introduced - separate from narcotics and pharmaceutical laws - special
legal acts which take into account the specificity of doping in sport.”

Already a superficial analysis of national legislations depicts that crim-
inalization trends refer to actions such as: illegal production and distri-
bution of doping substances (Sweden, Denmark) administration of dop-
ing substances to an athlete by athlete’s related personnel (Spain), pos-
session of doping substances in significant amounts (Germany, Spain).
It must be stressed however, that there are remarkable regulatory differ-
ences within European national legal systems as far as the scope of crim-
inalized acts and the severity of sanctions are concerned.

On the one hand there are Nordic countries with traditionally severe
and detailed laws on trade and trafficking with doping. Legally forbid-
den acts are there i.a.: production (Denmark and Finland), import and
export (Denmark), storage (Norway), offering for sale (Sweden), dis-
tribution, purchase and even simple possession of doping substances
(Denmark and Sweden). In this aspect Danish and Swedish anti-dop-
ing laws have been since the 1990-ties comparable to antinarcotics law.

Traditionally strict criminal laws on trade and traffic in doping are
in force in Italy and France as well. Both systems sanction the illegal
trade and traffic with doping products with the imprisonment (Italy:
from 3 months to 3 years, France: up to five years) or with a relevant
penal fine, however for aggravating circumstances - as the participation
in an organized crime group for the purpose of doping trade more severe
sanctions are foreseen.

The tendency to criminalize trade and trafficking in doping sub-

stances has recently been confirmed e.g. though changes in Spanish and
German legislations. Spanish law of 20052° prohibits e.g. the possession
of doping substances in order to release them to the market. In 2006
article 361 bis of the Spanish Penal Code introduced the criminal liabil-
ity of athlete’s related personnel for facilitation to use, offering for use
and administration of doping substance to an athlete. The time of impris-
onment ranges from 6 months to 2 years.” German anti-doping law?*
prohibits, in article 2.3, the possession of 7oz small amounts of doping
substances with the purpose to apply it to humans. The doping offences
are subject to sanctions ranging from one to three years of imprison-
ment.”? Additionally, similarly to French and Italian systems, Spanish
law introduced developed rules for the collaboration of different law
enforcement agencies in doping cases.

The polish Sports Law Act (2010)** does not set any special criminal
rules on manufacturing of doping products.® According to art. 43 pos-
session of a doping substance (art. 43 sec. 3) and administration of it to
an athlete in the context of sporting competition (art. 43.sec. 4.) as well
as placing a doping product on the market and participation in traffick-
ing of prohibited doping substances (art. 43. sec. 6) constitute a doping
offence subject to administrative sanction only. The Polish /iberal leg-
islator limited the criminalization of trade and trafficking in doping just
to two cases: when doping is applied - in the context of a sporting com-
petition or in the process of preparing to it - to minors (art. 50 sec. 1)
and to those who are unconscious of the fact of being doped (art. 50 sec.
2). Sanctions to be imposed range from penal fine to limitation of free-
dom and imprisonment up to two years. Still in comparison to the other
European countries the envisaged criminalization of trade and traffick-
ing in doping in Poland must be evaluated as partial and limited.

The application of Lisbon Treaty provisions on trade and trafficking
in doping substances
Different areas of the EU law provide legal grounds for the Union’s action
in the area covered by the White Book on Sport in the field of anti-dop-
ing. The study should be started with the Lisbon Treaty provisions on
Sport. Article 165 (ex article 149 EC Treaty) of the Treaty on the
Functioning of the European Union (TFEU), precised the role of the
EU in the fight against doping in sports.2® In Section 2 it stipulates that
“Union action (in sport policy) shall be aimed at: (...) - developing the
European dimension in sport, by promoting fairness and openness in sport-
ing competitions and cooperation between bodies responsible for sports, and
by protecting the physical and moral integrity of sportsmen and sportswomen,
especially the youngest sportsmen and sportswomen...”. Notwithstanding
the acknowledgement of EU competence as regards to anti-doping pol-
icy; art. 165 of the Treaty does not provide the EU with a mandate to act
in any binding way towards the member states. In other words, the role
of the EU stays clearly supportive and coordinative, completing meas-
ures taken on national or international level. Moreover, any harmoniza-
tion of laws and regulations of a member state is explicitly excluded as
the only legal instrument stipulated by art. 165 is the Council’s recom-
mendation. Consequently it cannot be treated as a possible legal basis
for future criminalization of trade and trafficking with doping.

In spite of its general nature, art. 165 TFEU may have some practical

18 NADA Germany was founded in 2002;
Spanish AFA (Agencia Estatal de
Antidopaje) in 2006. NADOs are inde-
pendent bodies, responsible in general for
anti-doping preventive policies, out of
competition controls, and representative
functions on international level. Though
in some countries - like Poland - there are
still governmental authorities designated
to perform these tasks.

19 K. Vieweg, R. Siekmann, Legal
Comparison and Harmonization of
Doping Rules, Pilot Study for the
European Commission, Berlin 2007, pp.
108 et seq.

20 Public General Act on the protection of
health and the fight against doping in
sport 2006/7, of 21st November, available

24

2012/1-2

at http://www.boe.es/boe/dias/2006/
11/22/pdfs/A40859-40879.pdf, [Accessed:
30.10.2011] provides an area of criminal
protection for public health in activities
related to doping in sport. A new section
361 bis has also been introduced into the
Spanish Penal Code, Ley Orgdnica
10/1995, de 23 de noviembre, del Cédigo
Penal [available at:
http://noticias.juridicas.com/base_datos/
Penal/lo10-199s5.12t17.html, Accessed:
30.10.2011] whose aim is to punish the
environment of the sports person and pre-
serve public health, seriously threatened
by the uncontrolled selling and dispens-
ing, without any guarantee, of products
that are harmful to health.

21 Higher penalties are foreseen for the

application of doping to minors or to the
sportsmen who are unconscious of the fact
of being doped. Apart from criminal
sanctions Spanish law provides profes-
sional bans for persons employed in a
public health sector, in case of being
accused of the doping use in sport.

22 Gesetz zur Verbesserung der Bekimpfung
des Dopings im Sport of Oktober 24,
2007 is applied strictly to doping use in
sport. Before the general provisions of
medicines law were used in this context.
See Bundesgesetzblatt 2007, Teil I, Nr 54,
p. 2510.

23 Higher penalties may be imposed when
trading activity is aimed at achieving a sig-
nificant economic profit, creates threat to
life/health of significant amount of peo-

ple, involves an action within an organ-
ized, criminal group etc.

24 Official Journal, DzU nr. 127, poz. 857.

25 In this aspect provisions of the Bill on the
Combat of the Drugs Misuse (2005) and
the Bill on Pharmaceuticals (2001) apply,
however they do not refer explicitly to the
drugs misused for doping purposes.

26 The Treaty establishing the European
Community (TEC, Rome), has been
renamed by the Treaty of Lisbon - signed
13.12.2007 - into Treaty on the
Functioning of the European Union
(TFEU). The European Union Treaty
(EUT) stayed in force as the second legal
basis for the functioning of the EU.
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importance for the development of EU anti-doping policy. It consti-
tutes a legal basis for the subsidiary role which the EU should play in
this area. Accordingly, recommendations issued on the basis of art. 165
may suggest to law enforcement agencies operating in the member states
adesired course of action in anti-doping policy. Programs aimed at net-
working, training courses for law enforcement officers, and EU-wide
anti-doping preventive-measures campaigns, may coordinate efforts
taken by the member states. It seems that the sharing of information,
the exchange of resources and best practices between different bodies
involved in anti-doping, may be achieved by legally non-binding acts
like recommendations or resolutions. For instance, also in the field of
general drug abuse, the cooperation between customs and police is reg-
ulated on EU level by the Council Resolution of 29 November 1996.*7

Another legal basis which must be analyzed as regards criminaliza-
tion of trade and trafficking in doping is article 168 TFEU (former arti-
cle 152 EC Treaty), according to which Community action is directed
towards improving public health and obviating sources of danger to
health. According to article 168 TFEU a high level of human health pro-
tection shall be ensured in the definition and implementation of all
Union policies and activities. The Community complements member
states’ action in reducing drugs-related health damage, including infor-
mation and prevention as well as by adopting incentive measures for
cooperation between member states. It should be noted in this context
that Union’s legislative competence set out in art. 168 sec. 4 ¢ excludes
for now any harmonization of national laws in the member states. The
legal measures introduced on this basis include mostly decisions aimed
at establishing programs on protection and improvement of human
health.?® The establishment of liability for actions such as possession
of doping substance or administration of it to an athlete, in a legally
binding act (decision) issued on the basis of art. 168 cannot be exclud-
ed entirely, however, it remains questionable as no such action has been
performed so far. Moreover, in the field of public health the Council
may also adopt recommendations for the purposes set like the sharing
of information between relevant law enforcement agencies and sports
entities on doping. As doping in sport poses a threat to public health,
special programs may also be included in the Union’s Public Health pro-
tection policy.

As next, provisions which regulate the functioning of the internal mar-
ket in the EU should be taken into account as future legal basis for the
regulation on trade and trafficking in doping. According to article 114
TFEU (former Art. 95 EC Treaty) the Council adopts measures for the
approximation of provisions laid down by law, regulation or adminis-
trative action in member states which have as their object the establish-
ment and functioning of the internal market. Like in the field of nar-
cotics, trade and trafficking in doping substances affect the internal mar-
ket. The harmonization of measures for controlling the manufacturing
and placing on the market of certain chemical substances frequently
used in the production of illicit doping drugs is therefore possible on
the basis of article 114 of the Treaty. As for secondary EC law, relevant

27 Official Journal C 375 of 12.12.1996.
28 P. Saganek, Ochrona zdrowia (in:) J.
Barcz (edit.), Prawo Unii Europejskiej.

Zagadnienia systemowe, prawo materi-

down minimum provisions on the con-
stituent elements of criminal acts and
penalties in the field of illicit drug traf-
ficking OJ L 335 of 11.11.04.

alne i polityki, Warszawa 2005, pp. 292 et 33 Already in the Resolution 97/C 10/02 of

seq.; M. Kondrat, Zdrowie Publiczne
(in:) K. Kowalik-Banczyk i M. Szwarc-
Kuczer (edit.) Traktat ustanawiaj cy
Wspdlnoty Europejskie, Warszawa 2009,
Pp- 1130 et seq.

29 Official Journal L 074 of 18.02.2004.

30 Official Journal L 22 of 26.01.2005.

31 According to art. 83 TFEU “The
European Parliament and the Council
may, by means of directives adopted in
accordance with the ordinary legislative
procedure, establish minimum rules con-
cerning the definition of criminal offences
and sanctions in the areas of particularly
serious crime.

32 Council’s Framework decision laying
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20 December 1996 on sentencing for seri-
ous drug-trafficking the Council called
member states to ensure that their
national laws provide for the possibility
of custodial sentences for serious illicit
trafficking in drugs that are within the
range of the most severe custodial penal-
ties imposed by their respective criminal
law for crimes of comparable gravity.

34 COM (2009), 669 and SEC (2009) 1661.
35 Commission’ s Proposal for the

Framework Decision 2004/757/JAl
Com/2001/0259 final - CNS2001/0114,
Official Journal C 304E of 30 October
2001, pp. O172-0175.

questions are raised by the narcotics Council Regulation 273/2004 of
11.02.2004.% It contains rules on licensing, labelling and customer dec-
laration on the use of the purchased substances which are listed in the
annex. Similarly, external aspects of the imports of the drug precursors
are covered by Council Regulation 111/2005 of 22.12.2004, laying down
rules for the monitoring of trade between the Community and third
countries.’ The Regulation requires all importers of drug precursors to
be licensed and to label and properly document the import of these sub-
stances. The member states have been committed to bring legal pro-
ceedings against anyone infringing rules laid down in the Councils reg-
ulation. Relevant legal action in relation to substances having a perform-
ance-enhancing effect in sport, which may conditionally be found in
legal trade but do not belong to the group covered by the afore men-
tioned regulations of the Council, seems possible and desired.
Regarding criminal aspects of drug trafficking, attention should be
paid to art. 83 et sqq. of the European Union Treaty. According to the
Treaty (art. 29) one of the EU objectives is the combat of illicit drug
trafficking through approximation, where necessary, of rules on crimi-
nal matters in the member states. The Lisbon Treaty defines drug traf-
ficking as one of the “particularly serious crimes with a cross border
dimension”, which justify the adoption of directives establishing min-
imum rules. The currently applicable secondary legal act is the Council
Framework Decision 2004/757/JADB? of 25th October 2004, on the estab-
lishment of minimum rules relating to drug trafficking.? The purpose
of this Framework Decision was to combat drug trafficking so as to limit
the supply and consumption of drugs. It laid down minimum rules to
be observed by member states. The text begins with a list of punishable
acts relating to drug trafficking. It obliged member states to take meas-
ures against natural persons involved in such trafficking. Finally, it laid
down minimum penalties for acts linked to drug trafficking, including
production, manufacture, extraction, sale, transport, importation and
exportation. Possession and purchase with a view to engage in activities
linked with drug trafficking were also taken into account. Nevertheless
the Commission’s assessment of the implementation of the Framework
Decision has shown that this instrument has scarcely led to any approx-
imation of national measures in the fight against drug trafficking.>*

With regard to the subject of this paper it should be noted that the
Commission’s Communication proposing the Framework Decision
2004/757/JAl made a clear distinction between the transfer of drugs for
profit which would constitute drug trafficking, and the transfer of drugs
other than for profit, which would be treated in the same way as action
deemed to constitute personal consumption.? The scope of the frame-
work decision should exclude (i) simple users who illegally produce,
acquire and/or possess narcotics for personal use and (ii) users who sell
narcotics without the intention of making a profit (for example, some-
one who passes on narcotics to their friends without making a profit).
It can be assumed that the new EU legislation on this subject shall main-
tain the aforementioned principles.

Coming back to the question of fighting doping in sport, the next step
is to decide whether legally binding action in this field - similar to the
action taken by the EU in relation to narcotics - is possible on the basis
of the reformed TFEU. Trade with substances having a doping effect is,
however, not mentioned in article 83 TFEU - just general illicit drugs
trafficking. In order to include trafficking in doping substances into the
scope of EU legal responsibility, the Council would apparently have to
adopt a decision identifying those areas of crime. It shall, according to
art. 83, act unanimously after obtaining the consent of the European
Parliament. If so, on a European level, the trading and trafficking in for-
bidden doping substances might be combated by issuing binding acts
harmonizing criminal sanctions.

The changes introduced by the TFEU (new Title V - Article 67) may
facilitate the combat of trade and trafficking of doping substances by
giving the European police greater competence in this area. According
to Art. 88 TFEU Europol’s mission has been to facilitate the coopera-
tion between police forces from different member states in combating
particular serious crime. For now however, as we may assume, trade and
trafficking in doping is explicitly not included in the list of serious crimes

2on2/2 25



falling into the competence of Europol. Only trade with narcoticsis ~ ment of the domestic law, as it has been done in relation to narcotics.

mentioned. So only if the Council adopts unanimously an appropriate Furthermore the EU may take advantage of its competences in the
regulation extending the competence of Europol relevant action would  field of protection of public health and issue legally binding act obligat-
be possible. ing its member states to prohibit and sanction trafficking offences and

Conclusions acts preparatory to the illicit drug use in sport. If countries are allowed

As shown, the increased problem of trade and trafficking in doping  to determine the type of penalty the approximation of laws has only a
substances has entailed the criminalization trends in some member states  partial character, so that the prohibition to issue harmonization meas-
of the EU and lead to emergence of the political will to tackle this phe-  ures on the basis of article 168 TFEU could be avoided.
nomenon on a common basis within the EU. The commitments laid Establishment of minimum rules (sanctions) relating to offences in
down in the White Book on Sport by European Commission; seem to  trafficking of doping substances on EU level within the Chapter VI of
show the direction taken by the EU. However, as the already cited  the European Union Treaty (art. 83 TFEU) seems to be much more com-
Slovenian Minister of Sport stated: “a lot more work had to be done”.  plex, as it would require the legal acknowledgement of trafficking in
The approximation of laws in the member states can be, in the context  doping as criminal offence on EU level. This would further enable the
of the trade and trafficking in doping substances, achieved in several  criminalization and harmonization of laws proposed by the European
aspects. Bearing in mind that there are no legal instruments in European ~ Commission and cause the existing differences between member states
Union law enabling criminalization of doping act as such, what exact-  to diminish.
ly, on the basis of the commitments made by the European Commission, Much more likely for the time being is that the European Commission,
and within the available legal framework of the treaty, can be expected?  using the opportunities provided by the Lisbon Treaty, will present

In the areas concerning internal market - like production, trade and  stronger and more effective legislative proposals referring to general illic-

trafficking with doping substances and its precursors which can be avail- it drug trafficking. This would apply to significant amount of illicit drugs
able in controlled trade - member states can be obliged by a EU legal ~ which are in the same time banned as substances having performance
act to provide internal administrative provisions regulating the market  enhancing effect in sport. — T

(e.g. by licensing) and to adequately establish sanctions for infringe-
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\What Role for the International Olympic Committee?
The Unrepresentative and Discriminatory
Governance Structure Of Cycling

by Lloyd Freeburn

1. Introduction

The Union Cycliste Internationale (UCI) is the international sporting
federation (IF) recognised by the International Olympic Committee
(IOC) for the sport of cycling." The UCI governs world cycling and will
administer the four forms of cycling that will feature in the 2012 London
Olympics - track, road, mountain bike and BMX.2 It is contended that
in doing so, the UCI will be operating under a structure that is flawed
in being both unrepresentative and discriminatory in that it favours its
European members to the prejudice of all other members of the organ-
isation. These arrangements lack any objective justification and are in
conflict with anti-discrimination provisions in the UCI’s Constitution’
and Rules of good governance.* The UCT’s organisational structure is also
unlike the arrangements made by any of the other IFs involved in the
2012 London Olympic Games or those of other major world sports.
Significantly, it is also in conflict with the provisions of the Olympic
Charter’

This article examines the UCI’s organisational arrangements begin-
ning with a description of the anti-discrimination provisions that apply.
It then examines the justifications for those arrangements, compares the
arrangements of the UCI with those of other IFs and explores possible
avenues for challenges to the provisions of the UCI Constitution that
are argued to be discriminatory. Finally, it is suggested that the IOC has
a significant role to play in addressing the situation in cycling as part of
its role in securing compliance with the Olympic Charter.

2. ANTI-DISCRIMINATION REQUIREMENTS

2.1 Olympic Charter

The Olympic Charter sets out the Fundamental Principles of Olympism.
In addition to codifying the Fundamental Principles, the Olympic Charter
also establishes the other rules that together are to ‘govern the organi-
sation, action and operation of the Olympic Movement.” As one of the
three main constituents of the Olympic Movement, International Sports
Federations (IFs)® such as the UCI are required to comply with the
Olympic Charter and with decisions of the IOC.?

One of the Fundamental Principles of Olympism is that ‘Any form of
discrimination with regard to a country or a person on grounds of race,
religion, politics, gender or otherwise is incompatible with belonging
to the Olympic Movement.™

Another of the Fundamental Principles of Olympism provides a level
of autonomy to IF:

‘Recognising that sport occurs within the framework of society, sports

organisations within the Olympic Movement shall have the rights

1 International Olympic Committee,
http://www.olympic.org/uci-cycling-bmx

http://www.olympic.org/Documents/

13 UCI Constitution, Note 3 above.
CACHE_DUVIE=397c96170be16dd88ef6 14 UCI, UCI Rules of good governance, Note

and obligations of autonomy, which include freely establishing and
controlling the rules of sport, determining the structure and gover-
nance of their organisations, enjoying the right of elections free from
any outside influence and the responsibility for ensuring that prin-
ciples of good governance be applied.”™

This autonomy for the constituents of the Olympic Movement in deter-
mining their structure and governance is limited. It is confined by the
requirement of the Charter for ‘the statutes, practice and activities of
the IFs within the Olympic Movement [to] be in conformity with the
Olympic Charter’.™ When read together, the Olympic Charter allows
the UCI, as an IF recognised by the IOC, the freedom to determine its
own structure and constitutional arrangements. It must however ensure
that its structure and Constitution are not discriminatory.

2.2 The Uci Constitution

Similar to the requirements of Principle 6 of the Fundamental Principles
of Olympism, Article 3 of the UCI Constitution requires the UCI to carry
out its activities in compliance with the principle of ‘equality between
all the members ... without racial, political, religious, or other discrim-
ination’.’* The UCI also claims to elect ‘its bodies with the strictest
respect for the principle of democracy, enabling equal representation of
all those involved in the cycling world’.™ As will be seen, this claim is
not reflected in the organisation’s arrangements.

3. Organisational Arrangements of the UCI

3.1 Structure Of UCI

In common with other major IFs,’s the UCI Constitution establishes a
tiered structure for the administration and governance of the organisa-
tion. The members of the UCI are the national cycling federations from
each country admitted as members.’® One federation per country may
be admitted” with the UCI comprising approximately 180 members.’
The highest authority within the UCI is the Congress which is the gen-
eral meeting of members.” Congresses are held annually.?° Its princi-
pal functions are to elect the members of the UCI Management
Committee, to receive reports from the Management Committee, to
admit and expel Members, and to amend the Constitution.?

An annual meeting is obviously inadequate to manage an interna-
tional sporting federation. Accordingly, the UCI is actually managed
by its Management Committee, ‘under the authority of the Congress’.2*
The powers of the Management Committee include organising and exe-
cuting the decisions of the Congress, making up the budgets of the

18 The precise number varies as Member
Federations are added under Article 10

accessed 24 February 2012.

2 London 2012,
http://www.london2or2.com/sport
accessed at 21 February 2012.

3 UCI, UCI Constitution, 1 October 2010,
http://www.uci.ch/Modules/BUILTIN/ge
tObject.asp?Menuld=MTkzNg&ObjType
Code=FILE&type=FILE&id=34040&Lan
gld=1 accessed 7 March 20r12.

4 UCI, UCI Rules of good governance
hetp:/fwww.uci.ch/Modules/BUILTIN/getO
bject.asp?Menuld=MTkzNgrObj TipeCod
e=FILE&type=FILE&id=MzQxMDkeLa
ngld=1, accessed 28 February 2012.

s International Olympic Committee,
Olympic Charter, 8 July 2011,
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295624602a4c/olympic_charter_en.pdf
accessed 24 February 2012.

6 Ibid, at 10-1.

7 Ibid, Introduction to the Olympic
Charter, page 8.

8 The other two are the International Olympic
Committee (IOC) and National Olympic
Committees (NOCs): Ibid, Rule 1.2...

9 Ibid, Rule 1.4. Principle 7 of the
Fund [ Principles of Olympism also
provides that ‘belonging to the Olympic
Movement requires compliance with the
Olympic Charter’.

10 Ibid, Principle 6.

11 Ibid, Principle s.

12 Ibid, Rule 25.

4 above, Rule 3. A principle of equality
between members could reasonably be
presumed to require equal voting rights
for the member National Federations
within the UCI. Further support for this
proposition is found in Rule 2 in which
the UCI claims to guarantee ‘to respect
the equality of all parties placed under its
authority, without racial, political, reli-
gious, or any other discrimination’.

15 The UCI’s tiered structure is generally

consistent with structure adopted by the
IFs listed in Appendix A although it dif-
fers in significant other respects.

16 Article 4, UCI Constitution, Note 3 above.
17 Article s, UCI Constitution, ibid.

and removed under Articles 19 and 21 of
the UCI Constitution. Different sources
have been accessed to determine the num-
ber of UCI Members and these sources
may vary according to the timeframe to
which they relate. The slight differences
in numbers from time to time are not
material for the purposes of the discussion
in this paper.

19 Article 27, UCI Constitution, Note 3

above.

20 Article 28.1. ibid. Extraordinary

Congresses may also be convened: Article
28.2.

21 Article 29, ibid.
22 Article 45, ibid.
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Column 1 Column 2 Column 3 Column 4

UCI Continental Confederation | Member Federations UCI Congress Votes ;2;;:;(;:::"}0“ valve' vofing
Asian Cycling Confederation | 41 nations34 9 delegates 10 delegates

European Cycling Union 48 nations®® 14 delegates 11 delegates
ggr?g;;::‘m(i:gﬁ“ng 4 nations3¢ 3 delegates 1 delegate

E%Zé::r?;g; Cycling 45 nations®” 9 delegates 10 delegates

African Cycling Confederation |43 nations3® 7 delegates 10 delegates

Total 18139 42 42

Table 1

organisation for submission to Congress, contracting with third par-
ties, engaging staff, establishing regulations for cycling and establishing
subcommittees necessary for the functioning of the UCI.» There is also
a smaller Executive Committee which is responsible for managing the
‘routine and/or urgent business of the UCD’.>4

The other significant internal bodies of note within the UCI are the
five Continental Confederations. Federations from the same continent
are grouped together in a Continental Confederation as ‘an adminis-
trative unit and integral part of the UCI’.* The role of Continental
Confederations is to ‘promote the development of cycling in their respec-
tive continents’.** While responsible for submitting proposals for cycling
activities to the Management Committee,?” they are not required to
meet more than once every four years.?*

3.2 The Allocation of Voting Power Within the UCI

The UCI inaccurately claims that its Congress is ‘made up of delega-
tions from National Federations, who vote through their voting dele-
gates’.? In fact, the members of the UCI are not provided with voting
rights - equal or otherwise.

It is true that the UCI is an association of NFs.3° These NFs are legal
entities that are separate from the UCL3" But unlike the NFs’, the UCI’s
Continental Confederations have no independent existence. They are
merely the collection of UCI members located in each relevant geo-
graphic area for the administrative purposes of the UCL3* The role of
the organisation is to represent the NFs, not the Continental
Confederations. Yet, none of the members get the right to directly vote
on any matter. Voting is allocated to the Continental Confederations
instead of each member of the UCL* There are only 42 Congress votes
and these votes are allocated to the Continental Confederations as shown
in Table 1.

If each member of the UCI is to be regarded as equal, then through
a ‘one member, one vote/value’ approach, the distribution of votes

between Continental Confederations would proportionally reflect the
number of UCI members within that Confederation. A comparison of
the actual number of votes allocated to Confederations (Column 3) with
what they should be according to equal voting rights for members
(Column 4) shows that the Asian, Pan American and African
Confederations all receive less votes that they should on this approach.
On the other hand, the European and Oceania Confederations receive
more votes than they should.

Perhaps more significantly, under this arrangement, a member of the
UCl is never guaranteed that its view will be reflected in any vote with-
in the UCI - unless those views are in line with the votes cast by its
Continental Confederation. This is because for the purpose of voting,
the voting delegates from the Continental Confederations are the
Confederation’s delegates, not the delegates of the NF to whom the del-
egate belongs. For example, the 14 Delegates to the UCI Congress from
the European Continental Confederation (UEC) are the delegates of
the UEC, not the particular NF that they represent within the UEC.
As such, these delegates are required to ‘respect the decisions of the UEC
General Assembly’.+° These delegates would therefore be required to
vote as directed by the UEC General Assembly regardless of their own
views or the views of any other member of the UEC.

The inequality and disenfranchisement of members established by
the method of allocation of voting power to Continental Confederations
within the UCI is then compounded by the way in which the
Management Committee is selected.

3.3 The Uci Management Committee

The principal decisions within cycling are made by the UCI
Management Committee. Congress meets only once a year and large-
ly determines membership issues, elects the President and the
Management Committee and otherwise receives reports from the
Management Committee.# It is the Management Committee that makes

23 Article 46, ibid.

24 Article 58, ibid.

25 Article 23, ibid.

26 Article 24. ibid.

27 Article 24.2, ibid.

28 Article 25.2(a), ibid.

29 UCI, UCI Rules of good governance, Rule
3, Note 4 above. The Rules of good gover-
nance are further misleading in claiming
that its members ‘have the right to vote’:
Rule 4.

30 UCI Constitution, Article 1.1, Note 3
above; UCI, UCI Rules of good gover-
nance, Rule 1, Note 4 above.

28 on/2

31 They are required to apply for member-

February 2012.

ship of the organisation and detailed regu- 35 The European Cycling Union,

lations regarding the recognition of NFs
are established by the UCI Constitution,
Chapter II, ibid.

32 Chapter III, UCI Constitution, Note 3
above.

33 Ibid, Article 36. The Continental
Confederations are required to establish a
procedure for the allocation of the votes
exercisable by the Confederation at the
UCI Congtess: Article 25.2(c).

34 Asian Cycling Confederation,
http://asiancycling.com/ accessed at 7

http://uec-federation.eu/ accessed at 7
February 2012.

36 Alain Siegrist, Financial Director, UCI
Financial Report 2010,
http:/Iwww.uci.ch/Modules/ BUILTIN/
getObject.asp?Menuld=8&ObjTypeCode=
FILE&type=FILE&id=NzMiMDE&Lan

gld=1, page 2, accessed at 7 February 2012.

This report indicates that at 31 December
2010 there were 176 UCI Member
Federations.

37 Pan American Cycling Confederation,

http://www.copaci.co.cu/index.php?optio
n=com_content&view=article&id=24&It
emid=75 accessed at 7 February 2012.
This number varies from the 40 Members
ascribed to the Americas in the UCI
Financial Report 2010 in Note 34 above
and may apply to a different timeframe.

38 Alain Siegrist, UCI Financial Report
2010, Note 36 above.

39 See Note 18 above.

40Article 13.1 of the Statutes of the UEC,
http:/luec-federation.eulimg/2/
Statutes_of_the_European_Cycling Union
.pdf accessed 29 February 2012.
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decisions such as determining race calendars, determining anti-doping
regulations, regulating rider agents, allocating the location of world
championships, establishing an athletes’ commission, appointing the
staff of the UCI, and the organisation of the Congress itself.#* In addi-
tion to not providing for voting rights for members at the Congress, the
UCI Constitution explicitly requires the control of the Management
Committee to be exercised by its European members.

There are 15 members on the Management Committee: the President
and nine others who are all elected by the Congress, and the five
Presidents of the five Continental Confederations, one of whom will,
of course, be European.® The Constitution of the UCI requires that at
least seven of the 10 Management Committee members who are elect-
ed by Congtess to be European.# Accordingly, a controlling majority
of at least eight of the 15 Management Committee members will be
European.®

The Constitution goes further and entrenches this preferential sta-
tus for European nations. While the UCI Congress is given power to
amend the Constitution,*® unlike other amendments that can be passed
with a two thirds majority, the pro-European bias can only be removed
by a majority of three quarters of Congress votes cast.” As there are 42
total votes within the Congress and the UEC controls one third of these
(14), an amendment to remove the privileged status of the European
nations could only succeed in the unlikely event that the delegates of
the European Continental Confederation voted in favour of reducing
their own power. Because of the way that the Continental Confede-
rations operate, this means that a majority of the members of the UEC
would need to support an amendment.#® The three quarter majority
prerequisite is an effective requirement for unanimity.

4. JUSTIFICATION
4.1 The UCT’s Justification of its Pro-European Constitution
Despite these structural inequities, the President of the UCI, Pat
McQuaid maintains that the organisation does recognise ‘a principle of
equality between its members’.4

The UCI argues that the operation of its Constitution ‘is not dis-
criminatory in favour of European nations as the allocation and balance
of powers within the association reflects the consensus within the cycling
family and the global situation of cycling’. The UCT’s position is that
all ‘continents were represented’ in the process leading to the drafting
of the Constitution in 1992.5° These stakeholders recognised ‘that Europe
was the most important continent for cycling and that cycling had a
different position in each of the other continents.” Broadly, the UCI
argues that the Constitution reflects a structure that the members of the
UCI have chosen for themselves. Significantly, in the view of Pat
McQuaid, the strength of cycling in Europe as compared with other
continents justifies the privileged position of the European nations. To
illustrate this, the UCI notes that in 2010, 82 percent of international
cycling events were held in Europe.”"

As a further justification of its structure, the UCI also points to the

41 Article 29, UCI Constitution, Note 3 regarding the operation of its

above. Constitution as discussed in this article.
421bid, Article 46.1.
43 Ibid, Article 47.

"441bid, Article 47.1. Under this arrange-

50 Ibid. For reasons discussed below (see
Note 70 and accompanying text), it is sig-
nificant that the ‘continents’ and not the

importance of Congress as the most powerful body within the UCL. It
claims that the Congress, where the non-European continents have a
two thirds majority, could ‘revoke the Management Committee’.5>

4.2 UCI Constitution History

It first needs to be noted that the current structure of the UCI is not the
legacy of a long history or tradition. From its foundation in 1900, voting
power within the organisation was not distributed on the basis of conti-
nental location but instead according to the number of cycling velodromes
claimed by each member nation.’? A different structure was adopted in
1965 with separate subsidiary amateur and professional federations being
established by the UCI.5* These separate organisations were merged in
1992 when the current Constitution was adopted with its Continental
Confederation basis.”s This history shows that the structure of the UCI
in allocating voting power amongst continental groupings and confer-
ring greater status upon its European Members has not been considered
necessary for the sport of cycling until relatively recently.

4.3 No Objective Criteria

Pat McQuaid’s justification of the differential treatment of nations under
the UCI Constitution relies upon the ‘cycling strength of Europe’. Ever
if this was the original rationale for preferential treatment of Europe, in
fact, the Constitution is completely silent on how the allocation of the
voting power within the UCI is determined. The Constizution does not
make voting power dependent upon the relative importance of cycling
amongst the continents, or indeed by reference to any other objective
factor.

4.3.1 The cycling strength of ‘Europe’

It can be readily conceded that particular European countries are pre-
eminent in international cycling.’® Despite this being the justification
for the unequal distribution of organisational status within the UCI,
the distribution of votes amongst the UCI Continental Confederations
is not actually reflective of any particular metric of cycling strength. The
UCI President in effect concedes this by claiming that Europeans are
in fact under-represented within the UCI.57 It is also clear that the pro-
vision of the Constitution, which guarantees European control of the
UCI Management Committee, is unrelated to cycling strength and has
no purpose other than to provide for European control. It is complete-
ly silent on the relative position of the UCI’s Continental
Confederations.

Nor does it follow from the cycling strength of some European coun-
tries that the UCI is therefore justified in treating all European NFs as
a more privileged class than the rest of its members. There is substan-
tial variance in cycling strength as between the 48 national federations
who form the UEC.®® ‘European cycling strength’ is not a universal char-
acteristic shared by all European nations. Yet, under the UCI
Constitution, all European members, regardless of the importance or
strength of cycling in the relevant country and, by virtue only of being

the European majority on the
Management Committee ‘is smaller than
could be justified by the importance of
cycling in Europe’.

58 The UCI’s national ranking systems for

percent of international events are held in
Europe : see Note 49 above and accompa-
nying text. Other statistics support this:
across all disciplines of cycling in 2010,
1,052 0f 1,369 events were staged in

ment, the European UCI members receive
70% of the Management Committee rep-
resentatives while having only 48 of the
181 national federations (less than 27%)
that make up the UCI Congress.

45 Decisions are made by a simple majority
vote within the Management Committee,
with the President having a casting vote in
the case of a tie: Article 55.5.

46 Ibid, Article 29.1(a).

47 Ibid, Article 38.3.

48 See Note 40 above and accompanying
text.

49 Pat McQuaid, UCI President, 9 January
2012, correspondence to Lloyd Freeburn.
This correspondence was sent in response
to a number of questions put to the UCI

The International Sports
QAW Journal

‘members’ were represented.

st Ibid.

52 Ibid.

53 Bill Mills, The Bicycle, 1942, p6.

54 UCI, History, www.uci.ch/ accessed at 14
February 2012.

5s Pat McQuaid, Note 49 above. The provi-
sions of the Constitution which are
argued to be discriminatory date from this
time. The recognition of the UCI as an IF
by the IOC predates the current
Constitution. Accordingly, it would
appear that the IOC has not been called
upon to consider the application of the
Fundamental Principle of Olymp
(Note 6 above) to the UCI Constitution.

56 To evidence this, the UCI notes that 82

Europe. At a distant second place, the
continent with the next highest number
was the Americas with 177 events: Alain
Siegrist, UCI Financial Report 2010, Note
36 above; Similarly, a significant majority
of the 18 “World Tour’ teams, those profes-
sional teams that compete at the highest
level of road cycling, and the riders of those
teams, are of European nationality: UCI,
UCI World Tour, www.uciprotour.com/
templates/UCI/UCI2/layout.asp?Menuld
=MTYzMDE&Langld=1 accessed 1
March 2012.

57 Pat McQuaid, Note 49 above: President
McQuaid states that ‘Europe has only one
third of the votes [at Congress] although
cycling is predominantly European’; and

cycling both individual riders and nations
illustrates this: UCI, Results and
Rankings,
http://www.uci.ch/templates/UCI/UCI2/
layout.asp?Menuld=MTI1ODU&Langld
=1 accessed at 8 February 2012. A coun-
try’s ranking is determined by the per-
formance of riders of that nationality in a
particular year: See UCI, Points Scale -
UCI WorldTour Ranking, http://www.uci-
worldtour.com/Modules/BUILTIN/getO
bject.asp?Menuld=MTYwNzk&ObjType
Code=FILE&type=FILE&id=NjYoNTM
&Langld=1 accessed at 8 February 2012.
These rankings determine how many rid-
ers a nation may enter in Olympics: UCI,
Qualification System - Games of the XXX
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European, secure a privileged position within the UCI when compared
with members from the rest of the world.

The inequity in the UCT’s structure for strong cycling UCI members
such as Australia and the United States is obvious. But it is also equal-
ly inequitable for all other, non-European members. Why for example
should a ‘cycling weak’ European nation enjoy a higher status within
the UCI than a similar performing member from Africa, Asia or any
other Continental Confederation? Further, in an apparently cynical
application of a double standard, within Europe, UCI members are
treated equally regardless of cycling strength.5?

Finally, it is nonsensical for the UCI to rely upon the power of the
Congress to ‘revoke the Management Committee’ as a justification for
the constitutionally entrenched European dominance.® Even if a ‘revo-
cation’ was legally defensible, the revoked European dominated
Management Committee would merely be replaced by another European
dominated Committee.

4.4 Should ‘Cycling Strength’ Determine Voting Rights Within the
UCr?

It could be argued that within the scope of its independence under the
Olympic Charter, the UCI should be free to allocate the distribution of
power within the organisation in whatever manner it chooses subject
to the proviso that this is done according to an objective criterion such
as the relative strength of its membership. It has already been noted that
the UCI Constitution contains no such criterion and that ‘cycling
strength’ is not reflected in the UCI’s organisational structure. But even
ifit did, there is then a fundamental policy question for the UCI: should
‘cycling strength’ be a determining factor in the allocation of represen-
tative rights and power within the IF?

Even if a metric for measuring relative strength between members
could be determined,® the appropriateness of using such a criterion
needs to be considered in light of the role of the UCI as an IE. The pur-
poses of the UCI include ‘to direct, develop, regulate, control and dis-
cipline cycling under all forms worldwide’, ‘to promote cycling in all
the countries of the world at all levels’ and ‘to encourage friendship
between all members of the cycling world’. In addition, its role is ‘to
represent the sport of cycling and defend its interests before the
International Olympic Committee and all national and international
authorities’.®> None of these purposes, or any of the UCI's other pur-
poses, provide support for the proposition that ‘strength in cycling’
should be a basis for preferring one group of members over any other
within the structure of the organisation.

To the contrary, it could reasonably be argued that the role of the
UClI as an IF is to govern its sport for the benefit of all of its members;
regardless of their relative strength in the sport and that a governance
structure that favours those who are strong in the sport is inconsistent
with the purposes of the organisation.

5. A COMPARISON OF THE UCI WITH OTHER INTERNATIONAL
SPORTING FEDERATIONS

A comparison has been made of the organisational arrangements of
the UCI with those of the international federations representing all 26
sports on the event calendar for the 2012 London Olympics. ¢3 This
comparison was also extended to include the IFs of six other major inter-
national sports - baseball, cricket, golf, motorsports, rugby and skiing, 5+
Specifically, a comparison was made of three things: whether these 32
IFs apply the equivalent of the principle of ‘one vote, one value’ in allo-
cating voting rights amongst members; whether any differential treat-
ment of the voting power of continental or regional groupings of mem-
bers is applied; and the extent of any constitutional entrenchment of
the power to amend each organisations’ constitution.

This examination has shown that in comparison with every one of the
31 other IFs, the organisational structure of the UCI is unique. None of
the other organisations are structured so as to confer privileged status upon
the members of one continent over the members from the rest of the world.

5.1 One Member, One Value

In 22 of the 32 IF’s, a one member, one vote or one value system is applied
as between members. In eight of the remaining 1o IFs, votes are allocat-
ed according to specified objective criteria such as the number of affil-
iated players or clubs of the sport in the relevant country, the relative
status of the sport,% or length of membership of the IE7 The sport of
rugby allocates greater voting rights to its eight founding members.®
The UCl is the only organisation that does not provide for its members
to vote directly and directs all of its members’ rights to vote through
continental groupings.

Because of this, it may also be the case that if the UCI members from
rest of the world are required to pay the same membership fees as
European members, they effectively financially subsidise the privileged
position of the European members. To coin a slogan, there may be equal
taxation, but unequal representation

The distinctions between the rules of the UCI and other IFs contin-
ue in how the IFs treat continental or regional groupings within their
governance structures.

Olympiad, http:/fwww.uci.ch/Modules/
BUILTIN/getObject.asp?Menuld=&0bj Ty
peCode=FILEGtype=FILEchid=NjkzODE
&Langld=1 accessed at 8 February 2012,
and World Championships: See UCI,
Qualification System for the 2011 World
Championships Men Elite Road Race,
http://www.uci.ch/Modules/BUILTIN/ge
tObject.asp?Menuld=MTkzNg&ObjType
Code=FILE&type=FILE&id=NjY20Tc&
Langld=1 accessed at 8 February 2012. In
2011, riders from 37 countries scored rank-
ings points. Of the top 20 nations, 17
were European. The others were Australia
(4th with 1082 points), the United States
(8th with ss1 points) and Kazakhstan (15th
with 234 points). The 20th nation, the
Czech Republic, scored 136 points, less
than one tenth of the points of the top
ranked nation, Spain (1427 points):
Cycling Coverage, UCI World Tour
Ranking 2011, http:/[www.cyclingcover-
age.com/rankings/world.php?year=2011
accessed 29 February 2012. However, at
least 18 European nations scored no
points. The number of European nations
that scored no points may have been high-
er. This minimum number is derived
from a brief and non-exhaustive analysis
in which it has been assumed that all of

32 o062

the 35 nations that scored points other
than Australia, the United States,
Kazakhstan, New Zealand, Japan,
Argentina and Colombia (who all had rid-
ers that scored some points) were
European and subtracting this from the
number of European UCI members (48).

59 Within the European Continental
Confederation, each member of the UEC
has equal rights under the Statutes of the
European Cycling Union (UEC), Article
8.7, Note 40 above. Unlike the UCI, the
UEC gives full effect to the requirement
in its constitution to base its activities on
the principle of ‘respect for the equality of
all member federations’: Article 3.1(a),
Statutes of the European Cycling Union
(UEC).

60 This justification was advanced by Pat
McQuaid: Note 49 above.

61 How is relative strength in the sport to be
measured? What factors are taken into
account - is it one or a combination the
number of a nation’s of registered riders or
races, the performance of a nation’s
cyclists in international events, revenue
generated by cycling events or historical
factors? Is only road racing considered?
What about other disciplines of the sport?
‘What of women’s racing? How is a metric

of relative strength or importance to be
derived?

62 Article 2, UCI Constitution, Note 3 above.

63 London 2012,
http://www.london2012.com/sport
accessed at 21 February 2012.

64 Appendix A lists all of the IFs involved in
the comparison.

65 See for example in Badminton World
Federation, Constitution of the World
Badminton Federation, 28 May 2011,
http://www.bwfbadminton.org/file_down
load.aspx?id=41039 accessed at 21
February 2012, Article 17.18; Federation
Internationale de Ski, Federation
Internationale de Ski Statutes, 2008,
http://www.fis-ski.com/data/
document/fis-statutes-2008.pdf accessed
28 February 2012, Article 17; and
International Taekwon-do Federation,
International Tackwon-do Federation By
Laws, 24 October 2003, tkd-itf.org/
pub_web/ver_eng/index.html accessed 28
February 2012, By Law 4.1.

66 See for example International Cricket
Council, Constitution of ICC, 277 August
1997, http://static.icc-
cricket.yahoo.net/ugc/documents/ CACH
E_DUVIE=65fbeeboear7co6fs4dsfaccoao
2061b/DOC_oDE4A511BFC4D86810C33

3CA12DBECFE_1288260213828_45.pdf
accessed 28 February 2012, Article 2.2;
Federation Internationale de
Gymnastique, Federation Internationale
de Gymnastique Statutes, 1 January 2011,
http://www.fig-
gymnastics.com/vsite/vnavsite/page/direc
tory/0,10853,5187-188050-205272-nav-
list,00.html accessed 28 February 2012,
Atrticle 11.17.2; Federation Internationale
de CAutomobile, FIA Statutes,
http://www.fia.com/en-GB/the-
fia/statutes/Pages/FIAStatutesContents.as
px accessed 28 February 2012, Article 113
and International Federation of Rowing
Associations, FISA Statutes and Related
Bye-Laws, http://www.worldrowing-
magazine.com/fisarulebook/2011#pg6
accessed at 22 February 2012, Article 35.

67 See for example International Tennis

Federation, The Constitution of ITF
Limited 2012, http://beta.itftennis.com/
medial108826/CACHE_DUVIE=6a3bc7
809a6dc2d4eadd15970393bdab/108826.
pdfaccessed 28 February 2012, Articles 11,
3(c) and 3(f).

68 See International Rugby Board, IRB Bye-

Laws, http://www.irb.com/aboutirb/consti-
tution/index.html accessed 28 February
2012, Article 9.
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5.2 Continental Or Regional Groupings

All but two of the 32 IFs establish continental or regional groupings of
members for particular purposes.”® While many IFs require these geo-
graphic groupings to be treated equally,”* some make differential
allowances or establish quotas for the election of members to the equiv-
alent of management committees.”* In some cases the objective criteria
for this quota allocation is specified.”?

Again, the Continental Confederation structure within the UCI is
unique. No other IF channels all voting of members through continen-
tal or regional groupings or allocates quotas in such a way as to create a
controlling interest in any one group. No other IF requires any partic-
ular continental or regional group to receive a majority on any internal

body.

5.3 Constitutional Amendments

The final subject compared between the UCI and other IFs was the
process adopted within each IF for amendments to be made to the organ-
isations’ constitutions. Most of the IFs provide for a special majority
(usually two thirds) rather than a mere absolute majority for the approval
of constitutional amendments. However, apart from the UCI, the gov-
erning body of rugby, the IRB, is the only other organisation in which
one group of members can exercise control over the constitutional
amendment process.”* In that case, the eight founding members of the
IRB is not a class defined by mere geography.

It is also unusual for different levels of support to be required for par-
ticular constitutional amendments as in the UCI Constitution.”s What
is additionally comparatively striking about the UCI’s arrangements is
the importance allocated by the Constitution to different types of con-
stitutional amendments. The only decisions that are required to secure
a majority of three quarters are decisions that would alter the provisions
that guarantee European control over the organisation.”® In contrast,
other arguably more significant issues such as the expulsion of a mem-
ber?7 and even the dissolution of the organisation’®only require a two
third majority approval.

6. DISCRIMINATION

Turning now to the possible recourse available to a disadvantaged non-
European member of the UCI, potential complaints could be made
about the unrepresentative nature of the organisation and in relation to

its discriminatory structure. While a lack of democracy does not gen-
erally give rise to legal causes of action, discrimination does.

There are three possible nationality based discriminatory aspects to
the Constitution. The most obvious and significant is the requirement
for at least 8 of the members of the Management Committee to be
European. This appears to be directly discriminatory against the non-
European members of the Federation and without objective justifica-
tion. Second, the allocation of votes to Continental Confederations by
Article 36.2 which is unique to the UCI could be regarded as indirect-
ly discriminatory. It generally has the effect of imposing a lower value
on the votes of non-European members as compared with European
members of the organisation and is also lacking in objective justifica-
tion. Third, particular decisions of the Management Committee could
be open to challenge as evidencing a discriminatory bias in favour of
Europeans as compared with the rest of the world if unable to be
explained by objective reasons.”®

6.1 Pursuing the Issue Within the UCI

The recent position of the UCI in defending the European dominance
of its structure indicates that a complaint about the issue from a mem-
ber would be unfavourably received by the organisation.® Regardless,
there is limited scope for any formal mechanism within the UCT itself
to be utilised.® If the internal dispute processes are exhausted,®* what
should a non-European member do to seek to remedy the discrimina-
tory constitutional provisions?

6.2 Bringing a Complaint of Discrimination Against the UCI

The jurisdictional difficulties associated with bringing an internation-
al sports body before a domestic court are well known, even in the case
of decisions that are discriminatory under the relevant domestic law.%
The rules of the UCI raise some particular complicating factors when
considering how the organisation could be brought within the legal reg-
ulation of an external body.

6.2.1 CAS

The UCI Constitution grants ‘the Court of Arbitration for Sport in
Lausanne, Switzerland” jurisdiction over two types of dispute. First, it
‘is the sole competent authority to deal with and judge appeals, in cases
stipulated by the Management Committee, against sporting, discipli-

69 While not clear, it does not appear that
the UCI’s income is derived principally
from Europe. In 2010, the UCI’s principal
income sources were income from World
Championships and World Cup events
and ‘Affiliations and calendar’.
Presumably 73% of the Affiliation income
comes from non-European nations. In
addition, in 2010, the largest World
Championship event, the World Road
Cycling Championships, was held in, and
therefore the income associated with this
event derived from, Australia: Alain
Siegrist, Note 34 above.

70 The IFs of tennis and skiing do not estab-
lish continental or regional groupings.

71 See for example the IFs of athletics, base-
ball, equestrian, handball, hockey, judo,
modern pentathlon, rowing, shooting,
triathlon, volleyball, weightlifting and
wrestling.

72 See for example the IFs of basketball, box-
ing, canoeing, gymnastics, swimming,
and volleyball.

73 See for example the IFs of gymnastics, ski-
ing, table tennis all of whose quotas are
determined according to the number of
members in each continent.

74 See IRB Bye-Laws, Article 9.9, Note 68
above.

75 Apart from the UCI, the gymnastics IF
provides for different majorities for differ-
ent types of decision: Article 11.17.6, Note
66 above.
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76 UCI, Constitution, Article 38.3, Note 3
above.

77 Ibid, Article 38.3(a).

78 Ibid, Articles 38.3(b) and 86.4.

79 For example, it could be alleged that the
Management Committee has adopted a
practice of favouring the appointment of
Europeans to bodies established by the
UCI. Europeans comprise the majority in
14 of the 18 Commissions; they make up
50% of the members in three others and
are in minority on only 1 of the 18
Commissions. On a global basis, over 81%
of UCI Management Committee appoint-
ments to the 18 UCI Commissions have
been Europeans.UCI, Commissions,
http:/fwww.uci.chltemplatesstUCI/UCI1/la
yout.asp?Menuld=MTI20DU¢& Langld=1
accessed at 10 January 2012. Similarly,
every member of the UCI ProTour
Council/Professional Cycling Council
appointed by the UCI Management
Committee (5 of 5) is European. Another
example that may be open to challenge as
evidencing a discriminatory practice is the
allocation by the UCI Management
Committee of world road cycling champi-
onships outside Europe no more than
once every s to 7 years. The
Championships have only been held out-
side Europe in 1986 (USA), 2003
(Canada), and 2010 (Australia) with the
2015 Championships to be held in the
United States in 2015. The practice

appears to be that non-European nations
wishing to host a World Road Cycling
Championships must compete in the UCI
bidding process with each other for the
event in the year that the UCI allows the
Championships to be held outside
Europe. The allocation of all other World
Road Cycling Championships is compet-
ed for only by European nations.

8o Indeed, the UCI has indicated that the
status of its European Members under its
Constitution in both the Congress and on
the Executive Committee is in fact less
than what it should be: Pat McQuaid,
UCI President, Notes 49 and 57 above.

81 The UCI’s Arbitral Board may have juris-
diction over a dispute between a member
of the UCI and the UCI Management
Committee or even the organisation itself.
However, this jurisdiction is limited to
disputes over the application and interpre-
tation of the Constitution, not objections
to the terms of the statute itself on the
basis that it is discriminatory: UCI, UCI
Cycling Regulations 12.3.001 and 12.3.008.
The UCI Rules of good governance also
state that ‘Disputes concerning the appli-
cation and interpretation of the UCI
Constitution and Regulations are submit-
ted to the Disciplinary Commission’.
Appeals may be made to the Appeals
Board: UCI, UCI Rules of good gover-
nance, Note 4 above. A complaint about
the nature of the Constitution would not

fall within this process as it would be a
complaint about the terms of the
Constitution, not its application or inter-
pretation. The Congress is the only body
with power to amend the Constitution.
The difficulty in securing a constitutional
amendment to remove the pro-European
provisions from Congress has already been
noted.

82 Which must be done before a remedy is

sought from a court: UCI, UCI Cycling
Regulation 12.3.006.

83 Reynolds v. IAAF, 968 F.2d 1216 (6th

Cir.1992). For commentary on this issue
see for example: Migai Akech, “The
Maurice Odumbe Investigation and
Judicial Review of the Power of
International Sport Organizations,”
Entertainment Sport Law Journal, 6, no.
2: http://www2.warwick.ac.uk/fac/soc/
law/elj/eslj/issues/volume6/numberz/
akech/akech.pdf; Alec Van Vaerenbergh,
“Regulatory features and administrative
law dimensions of the Olympic
Movement’s anti- doping regime,” IIL]
Working Paper 11/2005, 1-42 at 22: http://
www.iilj.org/papers/documents/200s.
1ivaerenbergh.pdf.; Andrej Lang, Global
Administrative Law in Domestic Courts:
Holding Global Administrative Bodies
Accountable, (2008), 1: www.iilj.org/
GAL/documents/Lang.pdf.

84 Sagen v. Vancouver Organizing Committee

Jfor the 2010 Olympic and Paralympic
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nary and administrative decisions taken in accordance with UCI rules.’s
This conferral of power is limited by its terms to cases stipulated by the
Management Committee and to disputes over decisions taken in accor-
dance with UCI rules, not challenges to the rules themselves.

The second head of power granted to CAS makes it the ‘sole compe-
tent authority, with the exclusion of state courts, to deal with and judge
disputes between UCI bodies, including continental confederations, and
disputes between Federations’.3¢ Arguably, this provision makes CAS the
relevant tribunal and perhaps the sole tribunal, to which a dispute about
the nature of the UCI Constitution could be brought by a UCI member.

In proceedings before CAS it would be open to a UCI member to
argue that CAS should bring the statute of the UCI into conformity
with the Olympic Charter. The UCT’s Constitution provides some sup-
port for this approach as it requires the organisation to carry out its
activities in compliance not only with the principle of equality, but also
in ‘compliance with the Olympic Charter in everything to do with the
participation of cyclists in the Olympic Games’.8” CAS has affirmed the
supremacy of the Olympic Charter in a number of cases.®

However, the likely approach of CAS to its jurisdiction in a dispute
concerning the discriminatory aspects of the UCI Constitution is diffi-
cult to predict.® On the one hand, CAS has held that it will intervene
to ensure decisions of sports bodies are made in good faith and meet
minimum standards of fairness.?° On the other hand, CAS has expressed
reluctance to rewrite or amend the rules of a sports body seeing this role
as inconsistent with its role as an arbitrator.9" In the case of the UCI,
this is exactly what CAS would be called upon to do.

6.2.2 Swiss law

Complicating an assessment of the possible approach by CAS is a pro-
vision of the UCI Constitution which may be interpreted as limiting
the scope of CAS’s authority to review the terms of the Constitution.
Under the Constitution, in the absence of a choice of applicable law by
the parties, the CAS is to apply Swiss law.9> Accordingly, the extent of
CAS’s jurisdiction may be limited to remedies relating to discriminato-
ry treatment that may be available under Swiss law.

Unfortunately for a would-be complainant, Swiss law provides no
protection against discrimination on the basis of nationality that would
be applicable in the case of a dispute between the UCI and a non-resi-
dent, non-European member of the UCI. Article 8 of the Constitution
of the Swiss Federation requires equality of treatment and prohibits dis-
crimination. It does not apply in disputes between individuals but only
against the State.? Article 2 of the Bilateral Agreements which harmonise
some law as between the Swiss state and the European Community (EC)
protects against discrimination on grounds of nationality but it applies
only in relation to EC citizens resident in Switzerland.*# No other rem-
edy appears available under Swiss law.%

7. THE ROLE OF THE 10C AND SECURING COMPLIANCE WITH THE
OLYMPIC CHARTER

This then leads to a consideration of the role of the IOC and the Ofymypic
Charter. 1f the UCI Constitution is viewed as being undemocratic and
discriminatory by one of the members of the organisation, what can be
done under the Charter?

Under the Charter, part of the role of the IOCY¢ is ‘to encourage and
support the promotion of ethics and good governance in sport’.” More
relevantly, it is the role of the IOC ‘to act against any form of discrim-
ination affecting the Olympic Movement’.9® Accordingly, there is a
strong argument that the IOCs role requires it to inquire into and act
upon the breach of the Charter of the Olympic Movement posed by the
discrimination inherent in the UCI Constitution.

There is an established process for this: the IOC may conduct an
inquiry into possible violations of the Olympic Charter.? Prior to apply-
ing any measure or sanction, a warning may be issued.’ If a breach is
found, sanctions available to the IOC for violations by IFs include with-
drawal of a sport, a discipline or an event from the programme of the
Olympic Games and withdrawal of the recognition of the IE™"

There has been limited exercise of this jurisdiction by the IOC.™?
Nevertheless, the case of the UCI Constitution does possess all of the
characteristics of an appropriate case for the IOC to pursue. A failure
by the IOC to act would raise questions as to how ‘fundamental’ the
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Fundamental Principles actually are within the Olympic Movement. Of
course, all of this would be dependent upon a member of the UCI actu-
ally making a complaint to the IOC in the first place.

8. CONCLUSION

There are significant issues of representative democracy and nationali-
ty discrimination within an IF recognised by the IOC. These are fun-
damental issues of principle for the governance arrangements of the
sport of cycling. They affect the credibility of the UCI to advocate on
behalf of its sport and pose real questions as to its legitimacy as a world
governing body.'®?

It is also a fundamental issue of principle for the Olympic Movement.
The legal recourses outside the Olympic Movement that are available
to members of the IOC who may wish to take issue with the structure
of the organisation appear limited. This factor should increase the imper-
ative on the IOC to act to ensure that the Constitution of the UCI com-

plies with the Olympic Charter. Art a time when the UCI is purporting
to be pursuing the globalisation of its sport,’** when the structure of pro-
fessional road cycling is being challenged by potential ‘breakaway
leagues’,' and on the eve of the biggest international sporting event in
the world in London 2012, a failure to address these issues would be an
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Legal regulation of organization and holding of
the Olympic Games in the Russian Federation

By M.A.Prokopets* and D.M.Zhubrin**

The issues of legal regulation of the Olympic Games are currently of
extreme importance and urgency for the Russian Federation, since the
XXII Winter Olympic Games and the XI Paralympic Games will be
held in the city of Sochi in 2014.

1. General provisions on the Olympic Movement in the Russian
Federation
The Federal Law No. 329-FZ “On physical culture and sports in the
Russian Federation” dated 04.12.2007 (hereinafter - the Sports Law) is
the fundamental legal act, which governs the civil relations in the area
of professional and amateur sports in the Russian Federation.

The Sports Law fixes the basis for the Russian Olympic movement.

According to part 1 of Article 11 of the Sports Law, the Russian
Olympic movement is an integral part of the international Olympic
movement. The latter is aimed at the popularization and implementa-
tion of the Olympic movement principles, promotion of physical cul-
ture and sports, consolidation of international sports cooperation, par-
ticipation in the Olympic Games and other international sports events
held under the auspices of the International Olympic Committee.

Pursuant to part 2 of Article 11 of the Sports Law, the Olympic move-
ment of Russia is headed by the Olympic Committee of Russia - an all-
Russian public institution acting in accordance with the legislation of
the Russian Federation, with the Olympic Charter and on the basis of
recognition by the International Olympic Committee, and also - with
its own charter. The State acknowledges and supports the Olympic
movement of Russia and renders full support to the Olympic Committee
of Russia in the realization of its charter objectives.

The Olympic Committee of Russia:

* Popularizes the principles of Olympic movement in Russia, promotes
the development of sports of the highest achievements and mass
sports;

* Represents the Russian Federation at the Olympic Games in accor-
dance with the Olympic Charter;

* Approves the composition of the Olympic delegation of the Russian
Federation and sends it to participate in the Olympic Games;

* Provides the sports equipment, passage, residence and insurance of
the members of the Olympic delegation of the Russian Federation at
the Olympic Games;

* Approves the official sportswear and sports equipment of the Olympic
delegation of the Russian Federation;

* Takes part in the development and execution of measures aimed at
ensuring the level of training of the Russian sportsmen necessary for
participation in the Olympic Games;

* Determines the city of the Russian Federation which is entitled to
file with the International Olympic Committee the application to
stage the Olympic Games;

* Helps to prevent and to combat doping in sports and to counteract
any forms of discrimination and violence in sports;

* Exercises other rights in accordance with the Olympic Charter and
its own charter, including the right to take part in the preparation of
the Russian sportsmen for participation in the Olympic Games.

The Olympic Committee of Russia owns the exclusive right to use its
own brand and the official brand “The Olympic team of Russia”. The
Olympic Committee of Russia takes steps to protect the rights to use
the Olympic symbol, device, flag and hymn, brands “the Olympic
Games”, “the Olympics”, which are owned by the International Olympic
Committee, within the Russian Federation. The Olympic Committee

* Head of Sports Law Practice, Senior
Lawyer at the Law Firm “YUST”

** Lawyer at the Law Firm “YUST”
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of Russia owns the exclusive right to the Olympic emblem, device, flag
of the Olympic Committee of Russia and other Russian Olympic sym-
bols.

2. Special legal regulation of the organization and holding of XXII
Winter Olympic Games of 2014 in Sochi

The international experience of staging the Olympic Games has shown
that such a huge event cannot be held without a good legal base, which
would provide for resolution, within the legal framework, of the tasks
set before the receiving party and for the existence of a necessary bal-
ance between the regulation norms and the directive of the International
Olympic Committee and the national legislation.

When the Russian Federation received the right to host the XXII
Winter Olympic Games of 2014 in Sochi, it became necessary to intro-
duce numerous changes to the laws and by-laws in order to adapt the
Russian legal system to the staging of the Olympic Games.

The discussions resulted in the adoption of the Federal Law No. 310-
FZ “On the organization and holding of the XXII Winter Olympic
Games and the XI Paralympic Games of 2014 in the city of Sochi, on
the development of the mountain climatic resort of the city of Sochi
and on introduction of amendments to certain legal acts of the Russian
Federation” dated or.12.2007 (hereinafter - the Olympic Law). The
Olympic Law regulates an extensive range of issues directly or indirect-
ly related to the Olympic Games “Sochi 2014”.

A number of by-laws were adopted pursuant to the Olympic Law on
the procedure of conducting by foreign citizens of labour activity con-
nected with the Olympic objects and on the issues of safeguarding secu-
rity during the Olympic Games.

The Olympic Law has introduced several new concepts not known
to the Russian sports law before. This was mainly caused by the require-
ments of the International Sports Committee and by the necessity to
resolve the tasks which have never arisen before the organizers of the
sports events until now.

The structure of the Olympic Law is quite simple:

* General provisions which define the structure of the institutions respon-
sible for preparation and staging of the Olympic Games “Sochi 20147,
the procedure of interaction and coordination of their activity;

* Peculiarities of regulation of protection of competition and certain
types of activity during the staging of the Olympic Games “Sochi
2014, such types including advertising, distribution of goods (exe-
cution of works, rendering of services) connected with the Olympic
Games “Sochi 20147, labour activity (including volunteering), trans-
portation of cargo;

* Dealing with security issues;

* DPeculiarities of regulating city construction and land issues during
the preparation and staging of the Olympic Games “Sochi 20147;

* Amending the legislation of the Russian Federation. When the
Olympic Law was adopted, amendments were made to the tax, cus-
toms, land, city construction, residence, procedural, advertisement,
migration and intellectual property law.

Since no Olympic objects were ready in Russia as of the moment when
the right to host the Olympic Games “Sochi 2014” was received, it was
decided to create an organization which would exercise centralized con-
trol and management over all processes connected with the planning,
construction, reconstruction and use of Olympic objects.

Thus the State Corporation of Olympic objects construction and
development of the mountain climatic resort of the city of Sochi (here-
inafter - the Corporation) was created, its legal status and authority
defined by a special federal law".
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The creation of the Corporation raised many questions within the
legal community and the public, as the organizational and legal form
of the Corporation does not allow for an efficient control over the spend-
ing of funds granted by the State for the Olympic objects construction.
Moreover, the Corporation’s activity is not subject to control by the
Accounts Chamber of the Russian Federation.

3. Peculiarities of the Olympic Law

For the sake of simplicity and to avoid any repetitions, we will only speak
of the peculiarities of legal regulation of the Olympic Games “Sochi
2014”. However, it should be noted that the below provisions of the
Olympic Law also apply to the Paralympic Games “Sochi 2014” in equal
measure.

Advertising and marketing

The Olympic treats the relationships connected with advertising, mar-
keting and intellectual property with special care. This is explained by
the fact that the income received by the organizers from the sale of exclu-
sive rights to the use of the Olympic symbols, to TV broadcasts, to the
placement of the sponsors’ advertisements is huge. That is why the pro-
tection of those rights is among the foremost tasks during the holding
of any Olympic Games.

For example, the placing of advertising on the Olympic objects and
within 1000 meters of them, as well as on the sports equipment, is only
allowed upon execution of a respective agreement with the International
Olympic Committee, which excludes the possibility of advertising by
third parties (the so-called “parasitic marketing”).

Advertising which contains non-veridical information on the adver-
tiser’s involvement in the Olympic Games is ruled false and brings
administrative responsibility.

Also, the Olympic Law has introduced a new, and heretofore
unknown to the Russian legislation, term “marketing partners of the
International Olympic Commirttee”. This term includes all Russian and
foreign organizations which are official sponsors, suppliers, licensees of
the International Olympic Committee within the framework of organ-
ization and holding the Olympic Games “Sochi 2014” and the official
broadcasting companies.

Unfair competition

The Olympic Law forbids the use of the terms “Onumnuitcknir”,
“Onumnuaga”, “Coun 20147, “Olympic”, “Olympian”, “Olympiad”,
“Olympic Winter Games”, “Olympic Games”, “Sochi 2014” and words
and phrases derived from them, Olympic symbol, fire, torch, flag, hymn,
device, as well as the emblems, symbols and similar signs of the Olympic
Games and the preceding and subsequent Olympic games.

The use of Olympic symbols for designation of legal entities and indi-
vidual entrepreneurs, products of their fabrication, works done, servic-
es rendered by them (in brand names, commercial names, trademarks,
service marks, designations of the goods’ origins), as elements of domain
names and other use, if such use creates the impression that said per-
sons are involved in the Olympic Games, is only allowed upon execu-
tion of a respective agreement with the International Olympic
Committee or organizations authorized by it.

The use of Olympic symbols with violation of the requirements list-
ed above is illegal and brings civil and administrative responsibility,
which also reduces the opportunities for “parasitic marketing”.

The Olympic Law also introduces additional grounds for classifica-
tion of a person’s actions as unfair competition.

The Federal Law No. 135-FZ “On protection of competition” dated
26.07.2006 defines unfair competition as any actions by subjects of
economy aimed at gaining advantages during the business activity, which
contradict the legislation of the Russian Federation, business circula-

1 The Federal Law No. 238-FZ “On the
State Corporation of Olympic objects

2 Resolution No. 3255/11, dated 19.07.2011,

by the Board of the SCA of Russia on the
construction and development of the case 05-8003/2010
mountain climatic resort of the city of

Sochi” dated 30.10.2007.
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tion customs, requirements of good faith, reason and fairness, and cause
or may cause losses to the competitors or damage or may damage their
business reputation.
The Olympic Law expands the number of actions classified as unfair
competition and includes among them:
* Sale, exchange or other way of introduction into circulation of a prod-
uct with the illegal use of Olympic symbols;
* Misleading, including creation of false impression that the produc-
er of the goods, the advertiser are involved in the Olympic Games.

The Board of the Supreme Court of Arbitration of the Russian
Federation in its Resolution states that such actions are classified as unfair
competition even if they do not cause losses or damages to the competi-
tors®.

Therefore, placement of Olympic symbols on the products, their
introduction into circulation, indication of support of the Olympic
Games “Sochi 2014” when there is no agreement with the International
Olympic Committee is illegal and may cause bringing of the organiza-
tion and its officers to administrative responsibility, whether or not any
losses or damage have been caused. Such position of the highest court
instance undoubtedly improves the quality of protection of the
International Olympic Committee’s exclusive rights.

Pursuant to a direct provision of the Olympic Law, the unfair com-
petition norms do not apply to the organizers of the Olympic Games
“Sochi 2014”, sponsors and partners.

Ticket prices

The Olympic Law provides for state regulation of the prices of the
entrance tickets to sports events and ceremonies of the Olympic Games
“Sochi 2014” and of the value of hotel services.

Migration register, employment of foreign nationals

The Olympic Law fixes a preferential regime of attraction of the foreign
workforce for conducting the works related to the preparation and stag-
ing of the Olympic Games. Volunteers may conduct their activity with-
out employment permission.

During the Olympic Games “Sochi 2014”, foreign citizens who take
part in the preparation and staging of the Olympic Games “Sochi 2014”
or are competitors in the Olympic Games “Sochi 2014” enter the Russian
Federation without visas on the basis of identification documents and
Olympic identification and accreditation.

Security measures

The Olympic Law gives serious attention to the issues of security.

Pursuant to the decision of the President of the Russian Federation,

reinforced security measures may be adopted for the period of hosting

the Olympic Games “Sochi 2014”. Such measures will include:

1. Implementation of controlled and/or no admittance areas;

2. Restrictions imposed on the entrance and/or temporary permanence
and residence of citizens;

3. Restrictions on transport circulation;

4. Restrictions on aerial transport flights;

5. Restrictions on navigation;

6. Reinforced security of public order and objects;

7. Restrictions on holding public events not connected with the Olympic

Games;

. Suspension of dangerous industries’ activity;

9. Inspection of individuals and means of transport entering and leav-
ing the controlled areas;

10.Limitation or prohibition of sale of weapons, ammunition, explo-
sives, special devices and poisonous substances;

1. Imposition of a special regime of circulation of medicines, narcotics
and alcohol.

oo

When reinforced security measures are implemented, certain categories
of citizens, to whom such restrictions do not apply, may be defined.

Regulation of city construction and land relationships
Alarge portion of the Olympic Law provisions is dedicated to the details
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of construction of Olympic objects, alienation and allotment of land
for construction.

The problem of alienation of privately owned land plots was quite
serious, since some Olympic objects, according to the project, were to
be erected on the territories built over with residential quarters. Thus,
the lawmakers had to develop an efficient legal mechanism of alienation
of land plots, which would ensure the land owners’ rights to receive an
equivalent compensation, or another land plot, and which would per-
mit to complete the procedure within a short period of time, so that
construction could begin as soon as possible.

Tax benefits
Foreign organizers of the Olympic Games “Sochi 2014”, foreign mar-
keting partners and official broadcasting companies enjoy a number of
tax benefits. In particular, they are not recognized as payers of VAT,
income tax and organizations’ property tax.

This allows the organizers and their partners to receive larger profits
due to decreased tax expenses.

4. Court practice

The Russian courts in 2010 considered an interesting case connected
with the protection of exclusive rights to what was probably the most
famous talisman of the Olympic Games - the Olympic Bear?. Viktor
Chizhikov, the author of the sketch of the bear destined to become the
symbol of the XXII Summer Olympic Games of 1980 in Moscow, filed
with a court a claim to exact compensation from the TV Company for
demonstration of the Olympic Bear in a TV program without his per-
mission. The court dismissed the claim. One of the motives for such
dismissal was that the bear appearing in the TV program had a belt
emblazoned with Olympic rings, the rings being the Olympic symbol
and thus the exclusive property of the International Olympic
Committee. Therefore, the claimant had no exclusive rights to the
Olympic Bear, and there were no grounds for upholding the compen-
sation claim. The other motive for the dismissal was that the artist had
drawn the bear in two dimensions, and the TV program used a 3D image
created by another author by redrawing the claimant’s 2D sketch.
Redrawing f initial designs without the respective author’s consent was
allowed by the legislation in effect as of the time of creation of the Bear
(1977), and the author of the original work received no exclusive rights
to the second, redrawn, one.

In 2009, a court of arbitration considered the claim by “Abrau Durso”
CJSC, manufacturer of alcoholic beverages, to contest the resolution
according to which it had been brought to administrative responsibili-
ty for unfair competition*. The court found out that “Abrau Durso”
CJSC had solemnly initiated a brand of champagne with the use of
Olympic symbols’ elements: five rings device, a snowflake image, words
and phrase “Sochi 2014”, “Olimpiyskoe” champagne. The company
placed the information on the initiation of the “Olimpiyskoe” cham-
pagne brand on its website, the solemn ceremony was widely covered
by the mass media, photos and articles were published. Having consid-

4

ered the submitted evidence, the Court ruled that the company had
been legally brought to administrative responsibility for unfair compe-
tition, said unfair competition being the forming of false impression of
the Company’s involvement with the Olympic Games by the use of
Olympic symbols.

Yet another case. A court of arbitration ruled that an organization
had been legally brought to administrative responsibility for sale of
clothes (T-shirts) bearing the inscription “Sochi 2014™5. The Court point-
ed out that the sale of goods bearing Olympic symbols without the
respective agreement with the International Olympic Committee or
with an organization authorized by it was unfair competition.

The courts of the Russian Federation have currently adopted many
court acts on protection of intellectual property of the International
Olympic Committee from unfair competition and illegal use of trade-
marks. The absolute majority of said acts confirm the facts of violation
of laws and the legality of bringing the guilty persons to responsibility.

5. Main conclusions
The results of the analysis allow concluding that the Russian legislation
regulates the legal foundations of the Olympic movement in sufficient
detail, as well as the status of the Olympic Committee of Russia and the
peculiarities of protection of the intellectual property of the title hold-
ers to the Olympic symbols. A court practice has formed on many issues,
especially on those related to the intellectual property protection.

For the purposes of hosting Olympic and Paralympic Games “Sochi
2014” separate laws and by-laws were adopted regulating the peculiari-
ties of organization and holding said event only.

Even though there are some gaps in the legal regulation, one can say
that the Russian Olympic legislation is adequately formed and corre-
sponds to the modern reality.

Furthermore, adoption of legal acts aimed at the holding of the
Olympic Games is extremely useful for the development of the sports
law in general, because the lawmaker, by regulating relationships that
are completely new to the Russian sports, improves the implements of
the entire sector. Moreover, many top international sports events will
be held in the Russian Federation, like, for example, the Student Games
of 2013, or the FIFA World Football Championship of 2018, and in this
regard the Olympic Law experience is extremely important and indis-
pensable. Many provisions of the Law, for example, the ones on protec-
tion of the organizer’s rights and on combating the “parasitic market-
ing”, were employed during the preparation of the law on the World
Football Championship of 2018.
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3 Ruling, dated 26.08.2010, by the Moscow 5 Resolution by the Federal Antimonopoly
City Court on the case No. 33-26881
4 Resolution by the Federal Antimonopoly

Service of the North Caucasus District on
the case  32-13457/2008-66/228-54 -
Service of the North Caucasus District on 45/224-44 dated 16.06.2009
the case  32-20249/2008-19/322-32

dated 29.07.2009
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Treaty on the Functioning of the European Union - State Aid
and Sporting Legacy Facilities Within the European Union

By Steve Lawrence

State subsidy of private companies is incompatible with the
common market

The debacle over the legacy use of the London Olympic Stadium has
highlighted the difficulties which arise in respect of legacy use of large
scale publicly funded sports facilities following major international sports
events.

An issue arises for bidders and organisers because, beyond the life of
the events themselves, the facilities created will have a continuing func-
tion. That continuing function will, in some cases, involve use by pri-
vate undertakings in the context of their day-to-day operations in direct
competition with other European undertakings.

In particular, difficulties are now arising in respect of sporting events
organised by the IOC and FIFA within the European Union and espe-
cially in respect of the continuing use of stadia for football. Professional
football clubs are private undertakings.

In essence any legacy framework must be constructed in such a way
as to ensure that illegal state aid does not accrue to private businesses in
competition with other such businesses within the EU.

The Treaty on the Functioning of the European Union is clear on the
issue of state aid:

Under Article 107 it states:

Save as otherwise provided in this Treaty, any aid granted by a Member
State or through State resources in any form whatsoever which distorts
or threatens to distort competition by favouring certain undertakings or
the production of certain goods shall, in so far as it affects trade between
Member States, be incompatible with the common market.’

Exceptions
There are exceptions and clear guidance is given particularly to do with
infrastructure as follows:
‘Under certain conditions, support for infrastructure might not consti-
tute State aid within the meaning of Article 107 (1) TFEU.

General measures which do not favour certain undertakings or produc-
tions, but benefit the economy as a whole, are not considered State aid.
For the constructions of multifunctional stadiums etc. it would have to
be inter alia assessed whether the site is open to all users on non discrim-
inatory conditions. Sports infrastructures dedicated to or benefitting cer-
tain undertakings would not constitute a general measure. There might
not be an advantage in the meaning of Article 107 (1) TFEU if the user
of the infrastructure pays the market price for its use.’

Powers of redress

There is no mechanism for the imposition of punitive fines in cases where
illegal state aid does arise, instead the usual course of action would be for
the EU to request that the Member State ceases the subsidy and institutes
a process to recover all illegal aid paid along with accumulated interest.

There is a limitation period of 10 years for the recovery".
THE LONDON OLYMPIC STADIUM
The case of the London Olympic Games has highlighted the impor-
tance of understanding and planning for the requirements of European
competition law when it comes to major publicly funded sports facili-
ties. The particular case of the bidding process for the legacy use of
Olympic Stadium in London has become an interesting example.
The scale of the stadium project is large with a capital cost circa 0.5sbn
euro. The financial framework chosen by the organisers, prior to the
bid to the IOC, was for publicly funded construction of the infrastruc-
ture. The proposal also envisaged subsequent deconstruction and capac-
ity reduction to prioritise use for athletics in legacy.
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The intention at the time of the bid in 2005 was to proceed without
a major tenant in the form of a football club. A continuing use of the
stadium for athletics, funded by the state, would raise no concern in
respect of ‘illegal state aid’ because such use would be expected to fall
within the category of ‘General measures which do not favour certain
undertakings or productions, but benefits the economy as a whole.”

To encompass a spectrum of legacy outcomes an Act of Parliament
was passed in 2006 for the Olympic Games. Wide ranging powers were
enacted to cover most eventualities®. Amongst other things the author-
ities were empowered to:

4 (2) (b) dispose of land (and the Authority may, in particular, with

the consent

of the Secretary of State, dispose of land for a consideration less than

that which might be expected in a commercial transaction at armslength);

4 (2) (c) enter into other transactions relating to land, premises or
facilities;’

The Emergence of the State Aid Issue In Respect of the London
Stadium

A potential difficulty in the case of the London Olympic Stadium arose
because of the re-introduction, at a late stage, of a possible legacy use
for football by a top tier club.

Premier League and Football League football clubs are in competi-
tion with other European football clubs and any framework which would
allow a state resourced asset to be used to the benefit of such a football
club would run the risk of constituting ‘illegal state aid’ unless the user
of the asset were to pay the market price for its use’

The UK authorities began a bidding procedure for the Olympic
Stadium on 23 March 2010 by advertising a ‘soft market testing’ exer-
cise in the Official Journal of the European Union (OJEU). Thereafter,
no invitations to bid for the lease or sale of the stadium were advertised
in the OJEU, instead a negotiation in respect of a ‘bespoke’ agreement
with one of the interested parties was progressed to the point at which
it was possible to place an advertisement in the OJEU in 8 April 2011
for a £100m construction contract for the conversion of the stadium for
football.

The author’s concerns, communicated to the UK Department of
Culture Media and Sport and the Greater London Authority between
March and August 2011, in respect of the risk of illegal state aid arising,
culminated in the author’s complaint to the European Competition
Commissioner on 23 September 2011 on grounds as follows:

1. The stadium lease contract has not been advertised on a fair and open
market basis throughout the European Union.

2. There is the possibility of state subsidy accruing to private undertakings
as a result of beneficial terms for the stadium lease.

3. There is the possibility of state subsidy arising as a result of financial sup-
port on preferential terms by state actors to private undertakings.

The Commissioner communicated the complaint to the UK Authorities
on 4 October 2011 and a decision to abandon the tendering process was
announced by the UK Secretary of State for Sport on 11 October 2011.

Subsequently an explanation by the UK Authorities of their position,
along with the abandoning of the project in its proposed form, consti-

2 London Olympic Games and Paralympic
Games Act 2006, (Act of Parliament ,
United Kingdom of Great Britain and
Northern Ireland).

1 Details of the procedure can be found in
Articles 10-15 of Regulation (EC) No
659/1999 (O] L 83 of 27.3.1999, p 1).
http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=0]J:L:1999:083:0001:
0009:EN:PDF
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tuted a basis for the Commissioner to confirm closure of the file on the
case on 3 November 2011.

A new bidding process

The UK Authorities have since instigated a revised tender process® on
the basis of continuing public ownership of the Olympic Stadium with
open invitations being made to bid for certain concessions to provide
sporting, entertainment and/or cultural content citing minimum terms
of 5 years and maximum terms of 99 years.

It seems clear that such a basis will not constitute illegal state aid pro-
vided, of course, that each concessionaire, in so far as it is a private under-
taking in competition with other such undertakings in Europe, pays
the market price for its use’

IMPLICATIONS FOR FUTURE EUROPEAN BIDDERS FOR
MAJOR SPORTS PROJECTS

It is apparent that EU competition law is having an important bear-
ing on the way in which the legacy use of the London Olympic Stadium
is organised and the UK experience perhaps provides important guid-
ance for other European nations contemplating construction of large-
scale infrastructure, using state resources, as part of a bid for a major
sporting event.

Whilst a spectrum of possible procurement vehicles exists there are
four main generic categories for consideration with the state aid issue
in mind:

1. State financed and owned facilities retained for the sporting event
and subsequently sold or leased on a transparent open market basis.

2. State financed and owned facilities retained for the sporting event
and subsequently state managed with concessionary arrangements
monitored to ensure market prices.

3. Construction funded from private sources with funding predicated
on long-term legacy use and with temporary occupation rights for
the particular state sponsored event.

4. Public/private partnership with closely monitored and carefully agreed
risks and benefits.

(The initial London stadium proposals fell into category 1 whilst the
present proposals fall into category 2.)

The cost of these major sports projects has increased dramatically in
recent years, more than 1obn euro has been expended on the London
Olympics. In addition there are very long lead times with the
Netherlands, for example, presently contemplating a bid for the 2028
Olympics (16 years hence). It is therefore crucial that adequate resolu-
tion of the state aid issue, explicitly incorporating essential EU open
market characteristics, is woven into the fabric of any project from its
conception.

Finally, beyond the issues of state aid and the need for transparency and
fairness within the European Union, there is a question about trans-
parency and fairness when EU nations are in competition with non-
European nations. It could be argued that the stringencies of EU law
on state aid may, in certain circumstances, be disadvantaging European
bidders.

The FIFA decisions on both Russia and Qatar for the World Cup
competitions in 2018 and 2022 along with the recent refusal of the Italian
government to endorse Rome’s bid for the 2020 Olympics have creat-
ed a context for discussion on this subject.

It is important that European nations remain competitive on a glob-
al basis and some analysis of any asymmetries that may exist would seem
worthwhile with the intention of identifying relevant political, econom-
ic, legal and sporting issues for debate both within the EU and perhaps
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3 www.legacycompany.co.uk/stadium/

Doping And Olympic Games In ltaly

A comparative analysis between sports regulations and

Italian criminal law in the light of the events of Torino 2006

By Lucio Colantuoni* & Elisa Brigandi** with the cooperation of Edoardo Revello***

Introduction

The Olympic Games are nowadays of such a great importance that their
politic, economic and juridical relevance is increasingly shown during
the various editions (enough to think about the growing global atten-
tion from Barcelona ’92 to Beijing ’08).

Behind the idea of Pierre De Coubertin, there was the utopia of a
perfect world without distinctions on racial, sexual or religious basis. A
universe of equal opportunities, democracy and peace where the phys-
ical education could become a vehicle for the individual growth.

His vision was founded upon some crucial values such as respect,
brotherhood, fair play and sacrifice.

The Olympic spirit would have pervaded the entire world with the
ambition of making it better. Therefore, the reintroduction of the Games
should have been the means by which ethics and sport could be joined
in serving the community, beyond the motto “mens sana in corpore sano”.

According to such an idea, the athlete should embody these funda-
mental values during the sporting performance’.

In the light of the above, there is a general shared opinion that a severe
fight against doping should be conducted with increasingly rigid meas-
ures not only from a sporting point of view but also with the interven-
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tion of the criminal law. In fact, doping represents a plague which pol-
lutes and oppresses those values at the bottom of the Olympic spirit
itself. And some countries, like Italy, have enacted a specific anti dop-
ing criminal law.

Accordingly, this article has the aim of focusing and confronting the
sporting regulations and the Italian criminal law on doping, by means
also of the study of the disciplinary and judiciary cases on the matter
during the XX edition of the Winter Olympic Games, held in Turin in
2006.
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Therefore, the present study shall analyze the peculiarities of the
Italian fight against doping, which caused many concerns before the
Games, due to the fact that the government had qualified doping as a
criminal offence. As a matter of fact, it could have created some critical
issues towards the sports legal order, as well as deterrent effects in choos-
ing Italy as the host country of the Games.

Part | - Doping and ltalian Regulations
1. The Regulatory Framework On Doping.

LI Introduction: the global evolution of the fight against doping.

Alongside the restless work for the assignment of the XX edition of the
Games, the end of the 9os was characterized by the increasing diffusion
of doping, which made the world of sport aware of the connected risks.

Such an awareness forced many countries to quickly develop the first
global anti-doping program.

From the early 8os, the European Union (at that moment, the
European Economic Community) had noticed the problem and, there-
fore, had started enacting some recommendations (not binding for the
Member States) on the matter: particularly, the recommendation n.19,
on 25 September 1984, adopted the “European Charter against doping
in sports”, as established by the Ministers for Sport.

Then, in 1989, the Council of Europe decided at last to settle a bind-
ing document: on 16 November, the Anti-Doping Convention of
Strasburg was signed and, then, ratified by Italy with Law n.522/1995.2

However, the real fulcrum of the global anti-doping regulations is
constituted by the World Anti-Doping Code and by the policy of the
World Anti-Doping Agency (WADA)3.

As a matter of fact, on 4 February 1999, the first World Conference
of doping was held in Lausanne on the initiative of the IOC. The so-
called Lausanne Declaration was approved, according to which doping
violated the ethical principles of sport. All the parties agreed upon the
creation of a sole World Anti-doping Code and of a body with moni-
toring and repressing powers against doping for all the sporting disci-
plines.

Thus, the World Anti-Doping Agency (WADA) was created with the
aim of coordinating the global fight against doping and promoting the
values of fairness and impartiality through the coordination of the
national and international anti-doping programs*.

The Agency became fully operational in 2000, while the Code came
into force in January 2004 (the final version was approved by the World
Anti-Doping Conference of Copenhagen) in order to be effective for

1 A. Stelitano, “Il profilo di Pier de
Coubertin”, Centro Studi Coni, April

aspects of the World Anti-Doping
Program and they are: @) the List of pro-

2009. hibited substances and methods; 4) the
2 Published in Official Gazette n.287, 9 standards on the Therapeutic Use
December 1995. Exemption (TUE); ¢) the standards on the

3 L. Colantuoni, “Il doping e la tutela sani-
taria delle attiviti sportive”, in Diritto
Sportivo, Giappichelli 2009, p. 443 et seq.
Particularly, the WADA Statute provides
that Agency’s tasks are as follows: a) to
promote and coordinate the fight against
doping, at the international level, mainly
through tests during and out of the com-
petitions, with the full support of the
entire sports system; &) to adopt, modify
and update the list of prohibited methods

anti-doping controls mode; ) the stan-
dards on the anti-doping laboratories; ¢)
the standards on athletes’ privacy and
their personal data’s protection.

The Models of best praxis develop proceed-
ing models within several areas of doping.
According to such guidelines, the anti-
doping bodies, as well as the National
Sports Federation, take innovative solu-
tions on the matter (such as the where-
abouts information regarding the ath-
letes).

The WADA Code is worldwide applied in

any sector of sport, providing more than a
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and substances; c) to coordinate and sus-

=

tain the surprise controls during the com-

petitions with the cooperation of the pri-

vate and public authorities involved; ) to simple definition of doping. As a matter

elaborate, harmonize and unify the rules of fact, the Code harmonizes the rules and

and the scientific procedures of the analy- the procedures that previously were differ-
sis methods.

5 Published in Official Gazette n. 290, 14

December 2007.

ent depending on the country and the dis-
cipline. Some provisions are expressly con-
sidered as binding and, according to

6 The International Standards clarify the Art.23.2.2, they need a reproduction with-
provisions of the WADA Code by harmo- out any substantial change within the
nizing some operative and technical national regulations. On the contrary, the
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the Olympic Games of Athens. It could be a mere coincidence, but that
edition shall be remembered for the large number of positive athletes.

Therefore, the WADA Code represents the document which estab-
lished in writing the set of rules to be respected by the athletes and the
relative responsibilities in case of breach.

Meanwhile, in 2002, the Council of Europe of Warsaw allowed the
Member States to ratify the Additional Protocol to the aforementioned
Strasburg Convention of 1989.

Finally, on 19 October 2005, the XXXIIT UNESCO General Assembly
in Paris unanimously adopted the International Anti-doping Convention,
which was afterwards ratified by the Italian Government with Law
n.230/2007°.

Accordingly, such a Convention, as well as the 2002 Warsaw Protocol
and the WADA Program constitute the corner stone of the global fight
against doping.

As said above, the WADA Code has been often modified and updat-
ed over the years due to the need for more effectiveness (in 2005, 2007
and, ultimately, in 2008 after the III World Anti-Doping Conference
in Madrid). The last changes came into force in January 2009 and they
represent the current version. Therefore, the World Anti-Doping Program
is constituted by the International Standards®, the Models of best praxis’
and the WADA Code®.

In the light of the aforementioned regulations, it is clear how dop-
ing has become through the years a crucial issue to be fought at the inter-
national level.

In this context, Italy took a strong position against such a phenom-
enon by approving Law n.376/2000 (“Regulation of health standards in
sports activities and the fight against doping'®”), according to which dop-
ing is considered as a criminal offence (punished with imprisonment).

1.2 The regulatory framework in Italy and the enactment of Law n.
376/2000.

Before the analysis of Law n.376/2000, we will now briefly analyze the
former regulatory framework in Italy, which had mostly delegated to
the sporting regulations the fight against doping until the end of the
90s.

In July 1988, the Jtalian Olympic Committee (CONI) enacted a cir-
cular providing with uniform rules and a list of prohibited substances
as well. Accordingly, the National Sports Federations implemented them
and regulated the controls and the relative sanctions.

As said, until the introduction of Law n.376/2000, there was a sort
of legislative vacuum in Italy and doping was only countered by the set
of rules as enacted by CONI™.

All those theories endured within the sporting scenario until the year

others are more flexible and, notwith- Sports Regulations, including athletes’

standing their compulsoriness, they can tests, their results and the following disci-
be amended according to their general plinary proceedings. The 2011 edition of
such Regulations, as approved by CONI
in March, represent the implementing
document of the WADA World Anti-
ciplines have to deal with the policy of the Doping Program.

Ttalian Olympic Committee (CONI). In 10 Published in Official Gazette n. 294, 18
fact, the WADA Code expressly provides
that every sports legal order musthavea 11 A) First attempt: Law n.1099/1971
(“Health care of the sporting activities”) -
published in Official Gazette n.234, 23
December 1971. Law n.1099/1971 repre-
sents the first attempt of the Italian
Legislator to punish doping with criminal

principles.
On the other hand, at the national level,
we have to underline that the sporting dis-

December 2000.

national anti-doping organization (the so
called National Anti-Doping Organization
- NADO), as recognized by the WADA,
with the aim of fighting doping in accor-
dance with the WADA policy. In Italy,
CONI has also the functions of NADO:
consequently, its Statutes provides that
CONI ¢ the find, I prin-
ciples on sporting activities and athletes’
health in order to guarantee fair and regu-
lar competitions”. Furthermore, CONI a criminal offence. b) Second attempt:
“settles the principles in order to prevent Decree of the President of the Italian

and fight the use of probibited sub Republic n.309/1990 (Consolidated text
or methods, capable of modifying athletes’ on drugs) - published in Official Gazette
sporting performance”. Therefore, CONI- n. 255, 31 October 1990. In such a vacuum
NADO has the national body with the
exclusive competence with regard to the

sanctions. As a matter of fact, such regula-
tions provided that the assuming, the
administering and the possession of dop-
ing substances (“capable of modifying ath-

letes’ natural energies”) were considered as

AN

caused by the decriminalization of the
offence, some judges tried to fight doping

enacting and adoption of the Anti-Doping with other legislative tools. The most
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2000, when the Italian Legislator finally enacted a specific criminal law
on doping.

Under the new regulations, doping is considered again as a criminal
offence to be sanctioned with strong measures, namely imprisonment
from 3 months to 3 years (and even to 6 years in the most serious cases).

In the aftermath of the enacting the law, the doctrine started analyz-
ing the relation with the aforementioned Law n.401/1989 on sporting
fraud. The mainstream deemed that there was a complementary rela-
tionship: as a matter of fact, those cases not covered by the new set of
rules could be included within the previous law (such as, the use of a
prohibited substance out of the list in order to alter a match)™.

Particularly, from a structural point of view, the law is made by 10
articles in accordance with the principles and values set forth by the
Convention of Strasburg in 1989.

Accordingly, Art. 1 par. 1 states that: “the aim of sport is to promote
individual and collective health and thus sporting activities must be gov-
erned by the ethical principles and educational values set forth in the Anti-
Doping Convention, and relative appendix, opened in Strasbourg on 16
November 1989 and ratified pursuant to Law N° 522 of 29 November 1995.
Sporting activity shall therefore be monitored according to the provisions
established by the legislation in force regarding the protection of health and
the legality of competitions and may not be undertaken using rechniques,
methodologies or substances of any type which could present a risk to the psy-
cho-physical integrity of the athletes involved.

Therefore, not only does the law have the aim of prosecuting dan-
gerous conducts, but also those behaviors capable of modifying the psy-
cho-physical conditions of the organism, which are not actually harm-
fuls.

Consequently, this new set of rules provides with an abstract crime
of danger (“reato di pericolo astrarto”): otherwise, it would have been
nearly impossible for the judge to understand whether the result of the
competition would have been different if the athlete had not assumed
a doping substance (crime of damage - “reato di danno”)™.

The judge shall only evaluate whether the substance is capable of
modifying the performance and such a characteristic is simply proven
by its insertion within the list of prohibited substances as enacted by a
Ministerial Decree.

With specific regard to the prohibited conducts, Art.1 par. 2 states
that: “doping consists in the administration or taking of drugs or substances
which are biologically or pharmacologically active” as well as “the adop-
tion of - or the participation in - medical practices which are not justified
by pathological conditions and may change the psycho-physical or biologi-
cal conditions of the organism and thus alter the performance of the ath-
letes”.

Furthermore, Art.1 par. 3 establishes that: “For the purposes of this law,
the administration of drugs or substances which are biologically or phar-

macologically active, and the adoption of medical practices which are not
Justified by pathological conditions and which may - and indeed intend to
- modify the results of monitoring of the use of the drugs, substances and
practices mentioned in Subsection 2 here in above, shall also be deemed to
constitute doping”.

Then, Article 2 is specifically dedicated to the so called “classes of dop-
ing substances” which are revised on a regular basis through Ministerial
Decree: as a matter of fact, all drugs or substances (biologically or phar-
macologically active), as well as any medical practice (deemed to con-
stitute doping pursuant to Article 1), in accordance with the Convention
of Strasburg and the indications of the IOC, are classified into classes
of drugs, substances or medical practice.

The classification of drugs and substances is determined on the basis
of their respective chemical and pharmacological characteristics, while
the classification of medical practice on the basis of their physiological
effects.

Such a classification is generally approved by the Ministry of Health,
according to the proposal put forward by the Commission for the
Monitoring and Control of Doping and the Protection of Health in
Sports Activities of which in Article 3 (as distinct from the CONI Anti-
doping Commission)®.

This Commission represents the “watchdog” of the entire system and
the very first step in order to make the law operative.

Furthermore with regard to the controls, Article 4 specifically pro-
vides that the health controls on the sporting activities and competi-
tions shall be performed by those laboratories accredited by the IOC or
other international organization'®.

Then, this brief analysis has to focus on articles 6 and 9, to be con-
sidered as the most remarkable.

In fact, Article 6 provides the so-called “obligation for integration of
sports entities’ regulations”. Particularly, Par.1 states that: “CONI, sports
[federations, affiliated sports clubs, sporting associations and public and pri-
vate organizations for the promotion of sport shall adjust their regulations
to encompass the provisions of this law. They shall provide sanctions and
disciplinary procedures to regulate their members in the case of doping or
refusal to submit to testing”.

On the other side, Par. 2 adds that: “being legally recognized as
autonomous, the national sports federations may establish sanctions to dis-
cipline the administering or taking of drugs or of biologically or pharma-
cologically active substances and the adoption of - or participation in - med-
ical practices which are not justified by pathological conditions and may
change the psycho-physical or biological conditions of the organism and thus
alter performance of the athletes, regardless of whether such practices are
classified in the classes of which in Section 2, Subsection 1 or otherwise, on
condition that such drugs, substances or practices are considered as to con-
stitute doping by other international regulations in force”.

resounding attempt was constituted by
the application of the provisions of D.P.R.
n.390/1990, which disciplined the use of
prohibited substance. ) Third attempt:
Law n.401/1989 (Sporting fraud) - pub-
lished in Official Gazette n. 294,
December 1989. A part of the doctrine
believed that doping had to be fought
with Law n.401/1989 on the so-called
sporting fraud. In accordance with such
regulations, not only was “the offer of
money or of another utility to modify the
sporting result” considered as a criminal
offence, but also the generic performance
of “fraudulent acts aimed at the same pur-
pose” (Art.x). These authors deemed that
doping could be considered as a fraudu-
lent act aiming at modifying the sporting
result.

12 With the aim of showing the main differ-
ences amongst the two laws, we have to
underline that: a) Law n.376 provides a

criminal offence with a detailed analysis of

the forbidden conduct, while on the con-
trary Law n.401 provides an offence with
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an open structure; b) Law n.376 is applica-
ble to all the sports competitions, while
Law n.401 only to those activities organ-
ized by CONI and other Sports Bodies, as
recognized by the State; ¢) Law n.376 aims
at protecting athletes’ health as well as
fighting doping, while Law n.4o1 has the
purpose of guaranteeing the fairness of
the sports competitions. Ultimately, we
briefly point out a recent case law involv-
ing an Italian football team, FC Juventus,
which clearly shows the difficulties in
applying the correct provisions on the
matter. In November 2004, the Court of
Turin condemned the team doctor for the
crime of sporting fraud due to the admin-
istering of drugs aiming at enhancing ath-
letes’ performance by using their second-
ary effects (the so called “off label dop-
ing”). But the Court of Appeal overturned
the first ruling because there was no case
to answer. The judges could not use the
provisions as set forth by Law n.376/2000
due to the fact that the proceeding started
before its enacting.

13 A. Traversi, “Il diritto penale dello sport”,
Giuffre Milano 2001, pp. 109 et seq.

14 On the contrary, the judge has the only
task of discovering whether the athlete has
assumed doping, without paying atten-
tion to a concrete analysis on the fairness
of the competition. It is not, thus, neces-
sary that the competition has been effec-
tively distorted, neither that the psycho-
physical conditions have been really
altered.

15 The Commission undertakes the follow-
ing activities: #) establishing and revising
the classes; 5) determining the cases, crite-
ria and methodologies for anti-doping
control and identifying the competitions
and sporting activities for which health
checks shall be conducted by the laborato-
ries of which in Section 4 (no more
depending from CONI, but under the
responsibility of the Minister of Health -
cf. Article 3 of the French Anti-doping
Law n.432/1989); ¢) performing anti-dop-
ing controls and checks on the health of
the athletes during and outside competi-

tions, availing itself of the laboratories of
which in Section 4; d) preparing research
programs into drugs, substances and med-
ical practices; e) promoting information
campaigns for the protection of health in
sporting activities and the prevention of
doping.

16 The laboratories shall complete the fol-

lowing tasks: a) perform anti-doping con-
trols according to the rules approved by
the Commission; &) conduct research into
drugs, substances and medical practices
which may be used for the purpose of
doping in sporting activities; ¢) cooperate
with the Commission in defining the req-
uisites of which in Art.4 Par.3.
Furthermore, control of competitions and
sporting activities other than those identi-
fied pursuant to Article 3 shall be per-
formed by laboratories with the organiza-
tional and functional requisites set forth
in a Decree of the Minister of Health,
after consultancy with the Commission.
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Then, all the organizations involved “shall also prepare all the docu-
mentation necessary in order to comply with the rules governing the protec-
tion of health set forth in this law”.

Lastly, “athletes shall comply with the rules of which in Subsection 1 and
shall confirm their full awareness and acceptance of the terms and condi-
tions therein”.

On the other side, Article 9, as analyzed in the following paragraphs,
introduces the relevant sanctions in case of the commission of the
offence, as well as aggravating circumstances and specific additional
punishments.

2. A Comparative Analysis Amongst Sports Regulations and
Criminal Law.

2.1 The mutual autonomy of the Italian criminal proceeding and the anti-
doping sporting proceeding.

The relations amongst the sports legal order and Italian legal order are
regulated by Law n.280/2003"7 establishing the so-called principle of
autonomy. Autonomy is granted except for those subjective legal situ-
ations connected with the sports legal order, which could be relevant
for the national legal order.

Accordingly, there is an issue every time a conduct violates the crim-
inal law but not the sports regulations or vice versa. The sports provi-
sions and the criminal law, notwithstanding their mutual autonomy,
created over time coordination, according to which they reserve distinct
areas of application. For example, the sporting entities have to conform
their regulations to the anti-doping provisions, in accordance with the
aforementioned Article 6 of Law n.376/2000.

On the other side, the disciplinary proceeding does not provide many
of the principles characterizing the criminal proceeding.

Following these fundamental premises, we will now focus on the dif-
fering elements amongst the two proceedings concerned.

2.2 A critical, comparative analysis of the two systems: rules and sanctions.
With specific regard to their application, we have immediately to under-
line that the criminal law provides a close number of unlawful conducts,
while the sporting regulations settle more general conducts'®.

Accordingly, Law n.376/2000 describes in detail three types of offence
and the relative conducts, specifically with regard to article 9 paragraphs
1, 2, 7. The first hypothesis is constituted by the obtaining, the admin-
istering, the assumption or the encouraging of the use of doping sub-
stances, which are not justified by pathological conditions and may alter
the performance of the athletes (art. 9 par. 1). Then, the second hypoth-
esis is constituted by the adoption or the participation in forbidden
medical practices, which are not justified by pathological conditions
and may alter the performance of the athletes or modify the monitor-
ing of the use of such practices (art. 9 par. 2).

Both the conducts are punished, unless they constitute another and
more serious offence (such as, manslaughter) with the imprisonment
from 3 months to 3 years and with a sanction from €.582 to S1.645.

Aggravating measures are, then, provided according to paragraph 3
when: a) the health of any party is harmed by the criminal act; b) the

17 Published in Official Gazette n. 243,
October 2003.

18 L. Colantuoni, op. cit.; G. Manzi, op. cit.

19 The athlete has the duty to ensure “zhat
no prohibited substance enters his/her
body”. Accordingly, under the strict liabil-

fact, the strict liability principle set forth
in the Code “has been consequently upheld
in the decision of CAS”.

ed substance or method may be estab-
lished “by any reliable means”, such as

20 The use of the attempted use of a prohibit- 22 In appropriate circumstances, missed tests

criminal act is committed against a minor; c) the criminal act is com-
mitted by a member or employee of CONI or any national sports fed-
eration, club, association, or organization recognized by CONL. In case
of the latter, the guilty party is permanently banned from his/her office
as well. On the contrary, a professional figure in the health care sector
will only receive a temporary suspension from his/her profession.

The subjective element for both the abovementioned conducts is the
specific intent. As a matter of fact, in case of an involuntary assumption
the responsibility only lies on the person who administered the sub-
stance.

The third, and last, hypothesis is provided by article 9 par. 7: “whoso-
ever shall trade in the drugs and biologically or pharmacologically active
substances included in the classes [... ] other than through retail pharmacies
[-..Ishall be punished with imprisonment of between two and six years and
a fine of between Lit. 10 million and Lit. 150 million”. In this case, the
aggravating measures of the above cannot be applied and the specific
intent to alter the sporting performance is not necessary (in fact, the
Legislator is willing to punish the economic value of such illegal trade).

On the other side, the WADA Code contains a list of prohibited con-
ducts, that is more generic and not definite (as a matter of fact, some
circumstances are, here, relevant from a disciplinary point of view, but
not in the field of the criminal law: for example, the simple possession
is punished without taking into account the use of the substance).

Article 2 of the WADA Code determines the single hypothesis of
breach of the anti-doping regulations: @) Art. 2.1 - Presence of a prohib-
ited substance or its metabolites or markers in an athletes sample®; b) Art.
2.2 - use or attempted use by an athlete of a prohibited substance or a pro-
hibited method*®; ) Art. 2.3 - refusing or failing without compelling jus-
tification to submit to sample collection after notification as authorized in
applicable anti-doping rules, or otherwise evading sample collection™; d)
Art. 2.4 - violation of applicable requirements regarding athlete availabil-
ity for out-of-competition testing, including failure to file required where-
abouts information and missed tests which are declared based on rules which
comply with the International Standard for Testing. Any combination of
three missed tests and/or filing failures within an eighteen-month period as
determined by Anti-Doping Organizations with jurisdiction over the ath-
lete shall constitute an anti-doping rule violation**; €) Art. 2.5 - tamper-
ing or attempted tampering with any part of doping control3; f) Art. 2.6
- possession of probibited substances and prohibited methods**; g) Art. 2.7
- trafficking or attempted trafficking in any prohibited substance or prohib-
ited method; h) Art. 2.8 - administration or attempted administration to
any athlete in-competition, as well as out-of-competition, of any prohibit-
ed method or prohibited substance, or assisting, encouraging, aiding, abet-
ting, covering up or any other type of complicity involving an anti-doping
rule violation (or any attempr).

As specifically to the sanctions, Article 10.2 (in case of a breach of the
Code according to Articles 2.1, 2.2, 2.6) determines the ineligibility for
2 years for the first violation. In its new formulation, there is no refer-
ence to the second violation (which previously caused a permanent ban),
while a subsidiarity clause for the application of articles 10.4, 10.5, 10.6
(specifically dedicated to aggravating and extenuating circumstances,
capable of modifying the period of ineligibility>*) has been introduced.

based on either intentional or negligent 25 According to Art. 10.4, the period of ineli-

conduct of the athlete, while “evading” gibility can be reduced from a reprimand
contemplates an intentional conduct. to two years of suspension under specific
circumstances (such as, whether the pos-
or filing failures may also constitute an session was not intended to enhance the

anti-doping rule violation under Articles sport performance or mask the use of a

ity principle, an athlete is responsible
whenever a prohibited substance is found
in his/her sample. The violation occurs

“whether or not the athlete intentionally or
JA

lly used such or was
negligent or otherwise at fault’. However,
the athlete then has the possibility “zo
avoid or reduce sanctions” in accordance
with Articles 10.4 and 10.5 (as analyzed
below). Notwithstanding such general
principle, the imposition of a fixed period
of time is not automatic: as a matter of

46

2012/1-2

21

admission by the athlete, witness state-

2.3 0r 2.5.

ments, documentary evidence, conclusions 23 This article prohibits conducts “which

drawn from longitudinal profiling, or
other analytical information which “does
not otherwise satisfy all the requirements to
establish ‘presence’ under Art. 2.17.

The article expands the typical pre-Code
rule including “otherwise evading sample
collection”, as a prohibited conduct (such
as, if an athlete was hiding from a doping
control). A violation of refusing or failing
to submit to a sample collection may be

subverts the doping control process but
which would not otherwise be included in
the definiti

24 The article punishes the possession by an

Probibi

g »
of Pr Methods”.

athlete or by an athlete support personnel
in-competition, as well as out-of-competi-
tion, of any prohibited method or sub-
stance unless such a possession is pursuant
to a therapeutic use exemption (according
to Art. 4.4). See par. 3.4.

performance-enhancing substance). Then,
Art. 10.5 provides that the period of ineli-
gibility can be eliminated or reduced
under exceptional circumstances (namely,
when the athlete bears no fault or negli-
gence or no significant fault or negli-
gence). The following two paragraphs
state that the athlete shall receive a reduc-
tion: 2) in case of a substantial assistance
in discovering or establishing an anti-dop-
ing rule violation or &) in case of the
admission of the commission of the viola-
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Furthermore, Article 10.3 provides that: “the period of ineligibility for
anti-doping rule violations other than as provided in Article 10.2 shall be
as follows:10.3.1 - for violations of Article 2.3 or Article 2.5 the ineligi-
bility period shall be 2 years unless the conditions provided in Article
10.5, or the conditions provided in Article 10.6, are met. 10.3.2 - for vio-
lations of Articles 2.7 or 2.8 the period of Ineligibility imposed shall be
a minimum of 4 years up to lifetime ineligibility unless the conditions
provided in Article 0.5 are met”.

Moreover, Article 10.7 introduces a table in case of multiple violation
(“each anti-doping rule violation must take place within the same eight-
year period in order to be considered multiple violations™ - art. 10.7.5). In
addition, we have to underline that: “a third anti-doping rule violation
will always result in a lifetime period of ineligibility” (art. 10.7.3).

Lastly, Article 10.9.2 states that: “where the Athlete or other Person
promptly admits the anti-doping rule violation after being confronted with
the anti-doping rule violation by the Anti-Doping Organization, the peri-
od of Ineligibility may start as early as the date of sample collection or the
date on which another anti-doping rule violation last occurred”.

2.3 The classification of the doping substances: requirements for the appli-
cation of Law n.376/2000 and the disciplinary provisions.

After this brief analysis of the two regulatory systems, some crucial dif-
ferences immediately arise: firstly, under the Italian criminal law, the
doping substances are relevant only whether they are drugs and they fall
within the list of prohibited substances in accordance with the afore-
mentioned Article 2 of Law n.376/2000. There has been a long debate
on the nature of such a list, particularly on whether the classification
was exhaustive or, on the contrary, any substance capable of modifying
the sporting results could be considered doping as well (in accordance
with Art. 9)2°.

In 2006, the Joined Chambers of the Italian Court of Cassation®” dealt
with the matter stating that those criminal offences, as set forth by Art.
9 of Law n.376/2000, had to be applied even to those facts occurred
before the enacting of the Ministerial Decree (15 October 2002), which
had approved the list of prohibited substances and methods. As a mat-
ter of fact, such a Decree only had to classify the substances and meth-
ods concerned, without the task of identifying them from the outset.

On the other side, we observe that in a sports disciplinary proceed-
ing not only are those substances (as prohibited by the criminal law)
considered doping, but also some specific substances and/or medical
practices (not included within the Decrees of the Ministry of Health)
capable of modifying the sporting performance (for example, the so
called “off label” assumption of some substances, like caffeine).

2.4 The subjective and objective aspects on doping under the criminal law
and the disciplinary regulations.

According to Article 277 of the Italian Constitution, “criminal liability
is individual”: therefore, the Italian legal order shuns all the forms of
subjective imputation, since the material element of the crime (name-
ly, the conduct, the offensive event and a causal link amongst them) and
the subjective element (namely, negligence or criminal intent) are nec-
essary as well.

Under this light should Law n.376/2000 be read, providing different
types of intent (specific intent according to article 9 paragraphs 1 and
2, and generic intent according to article 9 par.7). In such cases, once
the material element has been proven, the authorities have also to demon-
strate the subjective element.

Therefore, every time such subjective element is not proven, the ath-
lete shall not be considered responsible under the criminal law (for exam-
ple, in case of the administration of a substance unknown to him/ her?8
or in case of a negligent assumption®).

On the contrary, with regard to the imputation, the WADA Code
has a heterogeneous nature’®. As a matter of fact, Article 2 of the Code
generally specifies that athletes shall be responsible for “4nowing what
constitutes an anti-doping rule violation and the substances and methods
which have been included” in the list.

Given the above, we have to underline a significant award issued by
the CAS in 2009 with regard to the so called “#issing theory”. The Panel
considered without fault the tennis player Richard Gasquet, tested pos-
itive for cocaine, since his defense demonstrated the alleged assumption
had occurred after some effusions with a girl who had previously taken
such a drug. Therefore, the decision was based upon a concrete balance
of probabilities on the “route of ingestion” of the prohibited substance’.

2.5 The disciplinary relevance of the refusal to submit to doping controls
and the absence of contradictory.

Furthermore, another remarkable difference is represented by the dif-
ferent consequences arising from the refusal to submit to a doping con-
trol.

In origin, Law n.1099/1971 expressly provided that those doctors des-
ignated for the visits were allowed to take samples of substances and the
refusal was equated with a positive result (with the same sanction, name-
ly a fine). Law n.376/2000 does not currently provide any sanction
against this kind of refusal. Since such controls are not mandatory, they
can be conducted by surprise but the athlete’s consent is always neces-
sary.

On the contrary, the WADA Code, according to the aforementioned
article 2.3, clearly states that such refusal consists in an anti doping rule
violation.

Ultimately, we have to underline another difference regarding the
methods of control. In fact, the criminal law does not allow the athlete
nor his/her defense to participate in the analysis of the sample by a reg-
ular contradictory. Furthermore, in case of a positive result, a re-exam-
ination is not provided. On the other side, the sports regulation express-
ly allows a second analysis on the sample, therefore ensuring the rights
of defense®.

PART II - Doping and Olympic Games in Italy: the cases during
Torino 2006

3. The Suspension Request of Law N.376/2000 in Occasion of
Torino 2006: The Position of the Italian Government and the so
Called “Storace” Decree.

The comparative analysis in the previous section enables us to under-

tion if such an admission is the only reli-
able evidence. On the other side, Art. 10.6
provides that under some aggravating cir-
cumstances (for example, when the viola-
tion is part of a doping plan or scheme)
the period of ineligibility shall be
increased up to a maximum of four years.
26 A broad interpretation would reduce the
risk of regulatory gaps, since there would
be a constant updating process made by
the jurisprudence. Accordingly, the Law
would have a stricter application, but, tak-
ing into consideration the wording of the
provision, the majority of the doctrine
deems that only those substances within
the list should be considered under the
criminal law. Within the sporting sce-
nario, CONI asked the CAS (the Court of
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Arbitration for Sport) for an advisory
opinion on the matter in April 2004. The
response was that “the assumption of dop-
ing is punished under the sports regulations
only if the substance is probibited by the
anti-doping rules or, in any case, if such a
substance is associated with those expressly
probibited’.

27 Sentence n.3089, 26 January 2006, in
Diritto Penale e Processo, n. 2/2007.

28 The criminal responsibility shall only lie
on the person(s) who administered the
substance (such as, trainers, coaches and
sports doctors).

29 According to Art. 42 of the Italian Criminal
Code, every criminal offence requires the
intent, as subjective element, unless other-
wise specified. Accordingly, every anti-dop-

ing rule violation needs the intent by the
person who commits the relevant fact.

30 M. Vigna, “Le condotte dell'articolo 2,8
del codice WADA e la valutazione dell’ ele-
mento soggettivo: ignorantia legis excusat?
(nota a Lodo Tas 2010/A/2184 Lazzaro e
lodo TAS 2010/A/ 2194 Giagio - non pub-
blicate)”, in Giustiziasportiva.it n.
2/2011; “L’elemento soggettivo nell’illecito

P de del TAS”,
report to the Conference “I° seminario di
aggiornamento sull arbitrato nello sport: il
TAS/CAS di Losanna”, Milan - 11 October
2011, as organized by the Sports Law
Research Center based in Milan, with the
cooperation of the Swiss Chamber of

ing e la giurispr

Commerce.

31 CAS 2009/A/1926 ITF v. Richard Gasquet

& CAS 2009/A/1930 WADA v. ITF &
Richard Gasquet. For a closer examination
see M. Vigna “Nuova linfa per lindivid-

sgement in ambito antidop
ing: la ‘kissing theory’ non ha colpe”, in

ual case

Giustiziasportiva.it n. 3/2010.

This Award clearly represents a point
break within the CAS jurisprudence, since
no Panel had previously granted a reduc-
tion of the suspension by taking into
account an unintentional assumption
(such as, contaminated cigarettes or
drinks, passive smoking, food using hor-
mones, manipulated drugs or supple-
ments). Once the Panel had verified the
factual elements, the presence of any ele-
ment of fault or negligence on the part of
the athlete were, then, analyzed.
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stand all the concerns following the enactment of Law n.376/2000 and
its impact on the Winter Olympics in Italy (7orino 2006). As a matter
of fact, when the Host City Contract* was signed in 1999, the Italian
legal framework was different, since doping was only considered as a
sporting fraud, in accordance with the CONI Anti-doping Regulations.

As a direct consequence, such new set of rules caused a lot of reactions
from foreign sports federations, which were worried about the fact that dop-
ing had to be punished with imprisonment (as well as with the sanctions
provided by the sports justice) and that a specific Monitoring Committee
had to coordinate the doping controls in order to verify any offence.

Furthermore, not only was imprisonment provided for the athletes,
but also for any other person who had supported the anti doping rule
violation (trainers, coaches, managers, etc.).

On the contrary, the Olympic Charter stated that the national sports
federations had only to adopt sporting sanctions, in accordance with
the supervening WADA Regulations.

Therefore, from one side the International sports federations were
concerned about the possibility that some police officers could have lic-
itly entered for inspections into the Olympic Village and about the con-
sequences for those athletes tested positive. On the other, the IOC was
afraid of the fact that many teams could have decided not to sign up for
the Winter Games, due to the concrete fear of the criminal sanctions
provided by the Italian law.

In such a tense atmosphere, the Italian Government refused the
hypothesis of decriminalizing the offence taking into strict considera-
tion the agreements previously signed at the international level®.
Therefore, on January sth 2006, the so-called “Storace” Decree was enact-
ed, establishing the aforementioned Monitoring Committee, in accor-
dance with Law n.376/2000%.

Consequently, CONI appealed against such a Decree before the
Administrative Court of Lazio, claiming for its suspension. The com-
mon desire to avoid diplomatic clashes led to the enactment of the
Decree of 27 January 2006 of the Ministry of Health. Such a provision
solved the controversy, by suspending the effectiveness of the “Storace”
Decree from February 1st to March 31st 2006 (i.e. when the Olympic
Games were scheduled to be held).

Ultimately, the Ministerial Decree of 20 April 2006 revoked the con-
troversial “Storace” Decree and determined the participation of the
President of the Monitoring Committee in the proceedings of those struc-
tures in charge of the anti doping controls during the international sport-
ing events in Italy. By means of such a provision, the Italian Government
tried to coordinate the functions provided by Law n.376/2000 with the
powers of the IOC and the International Sports Federations.

Under this agreement, not only was the Italian law correctly observed
(being binding the criminal sanctions against those athletes tested pos-
itive), but also the WADA Code (with regard to the list of prohibited
substances).

4. The Anti Doping Controls During Torino 2006.

In such a context, the TOROC (7orino Organizing Committee) devel-
oped an Anti Doping Action Plan aiming at protecting athletes’ health
as well as ensuring the fairness of competitions, according to the indi-
cation of the IOC, the WADA regulations and Law n.376/2000.

33 See Art. 18 of the Anti doping Sports
Regulations of the Italian Olympic

37 In practical terms, according to the Plan,
there were two kinds of control: a) tests

Committee. on the athletes by a random selection and

34 Once the City has been appointed as the b) tests at the end of any competition on
Host, the Host City Contract is duly the top five plus two other chosen at ran-
signed. Particularly, it consists in a non- dom.

negotiable contract document prepared 38 During the house search, the Italian

by the IOC to be signed by the successful
candidate city.

35 See Par. L.1.
36 The Commission was instituted at the

Ministry of Health with the specific com-
petence of implementing the controls
during the international sporting events
in Italy: accordingly, Torino 2006 repre-
sented the first occasion to test the entire
system.
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Authorities found a lot of suspicious
material (needles, used and new syringes,
vials of distilled water, drugs for asthma
even if none of them suffered of such an
illness, a small blood-testing machine,
and other equipment for preparing
drips), but no prohibited substance was
found. Furthermore, ten athletes were
subjected to doping controls by surprise,
but the results were all negative.

Furthermore, the Plan dealt with the modalities and the proceedings
to be followed for the collection of samples, their transfers and the rel-
ative analysis.

By a comparison with the previous edition of the Winter Olympic
Games in Salt Lake City, we notice that the analysis of blood samples
was introduced for the first time in the history of the Games and that
the number of urine controls increased by the 48%.

In fact, almost 1200 tests were conducted over the entire period of
Games, covering the four weeks from the opening of the Athlete Village
until the Closing Ceremony on 26 February 2006%7.

All phases of the controls (namely, athlete’s selection, custody and
transportation of samples, analysis) were organized in order to guaran-
tee athletes” privacy, as well as the integrity of samples and the confiden-
tiality of the relative results.

The anti doping regulations were included within the Rules and
Regulations Governing Doping Controls at the XX Olympic Winter Games,
Turin, expressly stating in the preamble that “the IOC has established
these [OC Anti-Doping Rules (Rules) in accordance with the Code, expect-
ing that, in the spirit of sport, it will contribute to the fight against doping
in the Olympic Movement. The Rules are complemented by other [OC doc-
uments and International Standards addressed throughout the Rules. Anti-
doping rules, like Competition rules, are sport rules governing the condi-
tions under which sport is played. All Participants (Athletes and Athlete
Support Personnel) accept these Rules as a condition of participation and
are presumed to have agreed to comply with the Rules”.

5. The Judicial and Disciplinary Cases on Doping During Torino
2006.

s.1 The facts.

Having completed a brief analysis on the general regulatory framework
on doping, as well as on the Italian criminal law and its relations with
the sports regulations, we can now review the major cases that occurred
during Torino 2006 in order to highlight differences and similarities
amongst the judicial and the disciplinary cases.

During the Games, the aforementioned set of strict rules produced
significant results in terms of athletes testing positive: the most impor-
tant cases concerned female biathlon and cross-country skiing.

With regard to biathlon, the Russian athlete Olga Pyleva, found pos-
itive after a control, represented the first case of doping during the
Games, thus being subject to a disciplinary and criminal proceedings
as well. On the other side, in the same days, twelve cross-country skiers
were suspended for five days due to incongruous blood levels. Nine of
them were later declared “clear” and, therefore, readmitted to the Games,
while the Belarus Sergei Dolidovich and the Russians Natalia Matveeva
and Nikolai Pankratov were suspended for other five days due to per-
sistent high level of hemoglobin.

However, the major doping case, due to the media hype that ensued
at the international level, involved the blitz conducted at late night by
the Italian police in the premises of the Austrian Cross Country and
Biathlon National Team?®.

The entire operation originated from a warning by the IOC (as pre-
viously informed by WADA) to the Public Prosecutor of Turin, report-
ing that Mr. Walter Mayer (former trainer of the Austrian Cross-Country
National Team) was a member of the athlete support personnel, notwith-
standing the permanent ban he had received during the Salt Lake City
edition of the Games, due to a case of blood transfusions.

5.2 The disciplinary proceedings: current status.

5.2.1 The case of Olga Pyleva.

The athlete was found positive to a stimulating substance for military
and aerospatial purposes, i.e. the Carfedon, which was prohibited by the
10C in 1998.

The IOC Medical Director, once he had verified the accuracy of the
procedure in accordance with articles 7.2.2 and 7.2.3 of the IOC Anti-
doping Regulations as applicable to the Winter Games, informed the
IOC President on the positive result.

On 15 February 2006, a Disciplinary Commission?® was estab-
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lished and the athlete was temporarily suspended pending the pro-
ceedings.

During the hearing of the following day, the athlete stated that she
took a medicine (Fenotropil) to relieve the pain as a consequence of an
injury occurred in January 2006, according to the prescription of her
doctor. Moreover, the doctor of the Russian Olympic Committee noticed
that Fenotropilwas a legal drug not mentioning the presence of Carfedon.
However, the Russian Olympic Committee, being aware of it, had asked
the producer to mention that substance in vain. Subsequently, the
Committee released a communication to all its athletes informing of
the presence of Carfedon. Even though the athlete had declared her
unawareness of such an official note, the Disciplinary Commission
ordered two years of suspension for the violation of Art. 2.1 of the anti
doping regulations, as well as the return of the Silver Medal and the sub-
sequent change of results of the competition.

5.2.2 The case of the Austrian Cross Country and Biathlon National
Team.

The disciplinary proceedings regarding the Austrian athletes are of great
interest since they concluded before the CAS, after a judgment by the
Austrian Ski Federation at first instance.

a) Eder vs Austrian Ski Federation & WADA vs Eder and Austrian Ski
Federation*

The Austrian athlete Johannes Eder was subject to a disciplinary pro-
ceedings since the Italian police had found some suspicious materi-
al in the occasion of late night blitz of the above.

On 18 February 2006, the day before the relay competition in the
discipline of cross-country skiing at the 2006 Winter Olympic Games
in Turin, the Austrian athlete Johannes Eder suffered from severe diar-
rhoea. Therefore, he tried to consult the responsible medical doctor
of his team but, due to some logistic problems, he could not show
up at the Austrian lodging.

Accordingly, Eder contacted his private medical doctor, who rec-
ommended him to inject himself a saline solution by infusion.

Shortly after the athlete had started the infusion, the Italian Police
arrived at the premises of the Austrian team with a search warrant,
searched the house and carried out body checks as well as doping tests
on the athletes.

In Eder’s bedroom, hidden under the bed, they found a used infu-
sion bottle with rests of a saline solution and a used infusion needle.
The doping test on Eder did provide no adverse analytical finding.

On 12 May 2006, Ski Austria’s Disciplinary Committee decided
for the sanction of one year of ineligibility for Eder for violation of
article 2 of the FIS (the International Ski Federation) Anti-Doping
Rule Violations* and Rule M2.b of the relevant Prohibited List**.

Accordingly, Eder and the WADA filed a Statement of Appeal
against such a decision: from one side, Eder said that Ski Austria
wrongly assessed the applied Anti-Doping Rules. As a matter of fact,
he submitted that the intravenous infusion was a “legitimate acute
medical treatment” and, therefore, not prohibited. Furthermore, if
the administration of the infusion should have been regarded as a
prohibited method, he bore no fault or negligence. Finally, he claimed

that such regulations were in contrast with some human rights of the
athletes (i.e. the right to choose the kind of therapy and to choose
the most effective treatment of an illness), as well as the principle of
proportionality under the Austrian Law.

On the other side, WADA appealed the decision claiming that the
athlete had to be suspended for at least 2 years, in accordance with
article 10.2% of FIS Antidoping Regulations.

Moreover, supporting the decision of the Disciplinary Committee,
the WADA contended that the behaviour of the athlete did not fall
within the scope of the exception provided for in Rule M2b, as a
“legitimate acute medical treatment” demands the supervision by qual-
ified medical personnel.

Indeed, WADA took the position that the mere fact that the Athlete
performed on himself an intravenous infusion excluded the existence
of a “legitimate acute medical treatment”. Such infusion had to be per-
formed by nurses or physicians in well-codified condition, mainly in
emergency situation and reanimation. It submitted that the Athlete
was not in an emergency situation: otherwise he should have visited
the policlinic in the Olympic village or called a doctor.

In this case the Panel had to decide if the Rule M2.b of the
Prohibited List 2006 was valid.

Taking into consideration Eder’s claims, the Panel saw no reason
why rule M2.b should have been incompatible with the mentioned
provisions of the Austrian Law. As a matter of fact, by voluntarily
acceding to the association, the athlete had accepted the application
of the disciplinary rules and its sanctions as well. Consequently, the
athlete’s personal right to choose the kind of therapy and to choose
a most effective treatment was not violated by Rule M2.b.

Afterwards, once the Panel was of the opinion that this Rule did
not contradict the principle of proportionality and was, therefore, in
compliance with bona mores according to Austrian Code*, it also
had to establish whether a doping offence had been committed.

For resolving this issue, the Panel used the criteria® identified in
the case “Walter Mayer et al. versus 10C4¢, by which the legitima-
cy of a medical treatment would be judged.

The Panel accepted that a saline solution was not a substance capa-
ble to enhance an athlete’s performance. However, the Panel found
that in this case the other elements of legitimate medical treatment
had not been met: a) the intravenous infusion was administered by
the Athlete himself, in his bedroom; b) the Athlete was not examined
by a medical doctor prior to the administering of the infusion; c)
there were no medical personnel present when the Athlete set him-
self the infusion and finally; d) no records of any kind were drawn.

The Panel concluded that the infusion of a saline solution admin-
istered by the Athlete on himself did not comply with the require-
ments for legitimate medical treatment and therefore had to be con-
sidered as a doping offence.

Regarding the sanction, the Panel had to examine whether the
proven circumstances were such that either “zo fault or negligence” or
“no significant fault or negligence”.

Ski Austria said that the Athlete was not without any fault or neg-
ligence when using the prohibited method. One might expect that
he had doubts whether he was allowed to do what he did. However,

39 According to article 7.1.2 of the IOC Anti-
doping Regulations as applicable to the
Winter Games, “any anti-doping rule vio-
lation arising upon the occasion of the
Olympic Games will be subject to the meas-
ures and sanctions set forth in Rule 23 of
the Olympic Charter and its Bye-law,
and)or Articles 10-12 of the Code”.
Particularly; art. 7.1.4 stated that “pur-
suant to Rule 23.2.2.4 of the Olympic
Charter, the IOC Executive Board has del-
egated to a Disciplinary Commission, as
established pursuant to Article 7.2.4 below
(the “Disciplinary Commission”) all its
powers”. Therefore, the institution of such
a committee was regulated by the
Olympic Charter, according to art.
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23.2.2.4 (“In the case of any violation of
the Olympic Charter, the World Anti-
Doping Code, or any other regulation, as
the case may be, the measures or sanctions
which may be taken by the Session, the
10C Executive Board or the disciplinary
commission referred to under 2.4 below
are: (omissis) the IOC Executive Board
may delegate its power to a disciplinary
commission”).

40 CAS Awards 2006/A/1102 & 2006/A/1146
- not published.

41 That says: “The following constitute anti-
doping rule violations:/....] 2.2 Use or
A 1p Jwe”fall’ hibitord A
a prohibited method”.

42 That provides under the heading

e or

“Chemical and Physical Manipulation”:
“Intravenous are prohibited, except as a
legitimate acute medical treatment’.

43 “The period of ineligibility imposed for a
violation of art. 2.2 [...] shall be: first vio-
lation - 2 years”.

44 The athlete, referring to Article 10.5.1
(burden of proof) and Article 10.5.2 of the
FIS Anti-Doping Rules said that: a) they
were disproportional with respect to prac-
tice bans in other areas of the Austrian
Law; b) they violate the presumption of
innocence; c) they provided an excessive
penalty; d) they were contra bonos mores
according to the Austrian Law.

45 A) the medical treatment must be neces-
sary to cure an illness or injury of the par-

ticular athlete; b) under the given circum-
stances, there is no valid alternative treat-
ment available, which would not fall
under the definition of doping; ¢) the
medical treatment is not capable of
enhancing the athlete’s performance; d)
the medical treatment is preceded by a
medical diagnosis of the athlete; e) the
medical treatment is diligently applied by
qualified medical personnel in an appro-
priate medical setting; f) adequate records
of the medical treatment are kept and are
available for inspection.

46 CAS Awards

2002/A/389/390/391/392/393.
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Ski Austria, taking into account the circumstances of the case, found
that the Athlete behaviour was only slightly negligent, since the sub-
jective elements of the doping offence were missing to a large extend.
Therefore, Ski Austria concluded that it had the disciplinary powers
of the exceptional circumstances provision in Article 10.5.2 of the FIS
Anti-Doping Rules.

The Panel agreed with Ski Austria’s assessment, taking into con-
sideration elements such as: a) the athlete tried in vain to get med-
ical assistance by his team doctor; b) he knew that the team doctor
considered to treat him by performing an infusion of a saline solu-
tion; ¢) the athlete could assume that the performing of such infu-
sion by the team doctor would not have been a doping offence; d)
his private medical doctor likewise was of the option that in his case
the infusion of a saline solution was indicated and recommended him
to perform on himself the solution.

The Panel, therefore, found it difficult to see a significant fault in
the athlete’s behaviour. In fact, it understood that the Athlete was in
distress and inclined to take the infusion as a “legitimate acute med-
ical treatment”.

Ultimately, with regard to the period of ineligibility, having Ski
Austria imposed the minimum sanction (one year), the Panel decid-
ed not to dissent and to confirm such a suspension.

In fact, the Athlete did not have the intention to wrongfully
enhance his performance or to mask prohibited substances or meth-
ods. He did not seek to gain advantage over his competitors and he
cooperated with the authorities since the beginning of the proceed-
ings.

b) Johannes Eder, Martin Tauber and Jiirgen Pinter, vs [OCY

The second remarkable case concerned three Austrian athletes (Tauber,
Pinter and Eder again) in a dispute against the IOC with regard to
some suspicious material found during the late night blitz of the
Italian police.

Accordingly, on 25 April 2007, the IOC Executive Board, having
considered the recommendations of the IOC Disciplinary Committee
that the three Austrian Olympic athletes were in violation of Articles
2.2 (only Eder), 2.6.1, 2.6.3 and 2.8 (all of them) of the IOC Anti-
Doping Rules applicable to the XX Olympic Winter Games in Torino
in 20064, decided to accept those recommendations: accordingly,
the athletes were ordered to be permanently ineligible for all future
Olympic Games in any capacity.

Such decision relied on the house search conducted by the Italian
Police on 18 February 2006 within the premises of the Austrian Cross-
Country Ski Team during the Winter Olympic Games in Turin, when
several suspicious items were found.

This case is very interesting since Tauber and Pinter submitted that
on proper construction, “possession of a Prohibited Method” means
that “an athlete possesses all and any devices, materials, substances etc
necessary to carry out, administer or use a Prohibited Method” and that
they did not possess, physically or constructively, the items found
with their fellow athletes or the support staff, and that in any event
no one possessed blood of any of them.

Furthermore, Tauber submitted that the use of the haemoglobin-
meter did not qualify as Possession of a Prohibited Method within
the meaning of Article 2.6.1 because, in light of his high hemoglobin
levels, he used the haemoglobinmeter to protect his health rather than
to enhance his performance.

Similarly, Pinter submits that his use of the haemoglobinmeter
does not qualify as Possession of a Prohibited Method within the
meaning of Article 2.6.1 because he used the haemoglobinmeter out
of “curiosity” rather than to enhance his performance.

Ultimately, Eder submitted that there is insufficient evidence to
demonstrate a violation of Article 2.2 and that in any event, it could
not be breached unless the athlete had a subjective intent to achieve
increased performance. Eder asserted that he had no intention to
achieve increased performance, but rather that he administered the
saline infusion because: a) he had been suffering from diarrhea and
abdominal pain, which he feared might result in dehydration and
cause a circulatory collapse in the competition; b) he had naturally
high haemoglobin levels and feared that a protective ban might be
imposed on him by FIS, causing him to be excluded from competi-
tion.

The respondent submitted that Eder’s saline infusion does not
qualify as “legitimate acute medical treatment,” particularly because
one of the conditions of this exemption is that the athlete be physi-
cally examined by a doctor®.

On the other side, the IOC - as the respondent - submitted also
that the evidence demonstrates that each of the appellants knew of
the existence of the items in the others’ possession and intended to
exercise control over those items to the extent required. The respon-
dent also submitted that the related materials and substances found
with the support staff were also within the appellants’ constructive
possession.

Consequently, the IOC submitted that each of the appellants vio-
lated Article 2.8 as a result of: a) his active participation in, and facil-
itation of, the blood doping practices of his fellow Appellants; b) his
utilization of the services of team support staff members in order to
commit his own doping violations; ¢) his facilitation of the breach
of the ban imposed against Walter Mayer through his continued
involvement with Mayer during the Torino Olympic Games®°.

Further to the above, the respondent submitted that there was a
high level of coordination within the cross-country ski team.

The Panel made a number of observations regarding the frequen-
cy of the coincidences upon which the appellants relied in support
of their respective cases. Other than the haemoglobinmeter, the appel-
lants had each claimed to have no knowledge of the items possessed
by his fellows or found with their trainer. The Panel had been asked
to view as mere coincidence the fact that the appellants each arrived
at the Torino Olympic Games with different part of a complete kit
for the manipulation of hemoglobin levels.

Furthermore, the athletes were unable to explain satisfactorily why
the Austrian cross-country team had chosen to stay in another lodg-
ing, rather than in the Athletes’ Village, where they would have been
subject to bag searches and a controlled environment that would have
made infusions or transfusions virtually impossible. In this respect,
the Panel noted that Mayer was credited with having chosen the
accommodations for the Austrian cross-country team and that he
was also accommodated in the same premises (a further coincidence
that the Panel was asked to accept).

And more, the appellants had each provided a different medical
justification for the items found in their physical possession during
the house search conducted by the Italian Police in February 2006.

Ultimately, the Panel found the combination of all such coinci-
dences highly unlikely in the circumstances of the case and was also

47 CAS Awards 2007/A/1286 ; 2007/A/1288 ;
2007/A/1289.

48 Art. 2.2: “Use or attempted use of a prohib-
ited sub or method j an

anti-doping violation”; Art. 2.6.1: “The

able justification”; Art. 2.6.3: “In relation
to possession, the following categories of
substances and methods are prohibited (for
the full list of prohibited substances and
methods, see the List of Prohibited
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[...] possession by an athlete at any time or
place of any probibited substance or pro-
hibited method, referred to in Article 2.6.3
below, unless the athlete establishes that the
possession is pursuant to a TUE
(Therapeutic Use Exemption) granted in
accordance with Article 4.3 or other accept-
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<l and Probibited Methods) [...]
Categories of prohibited methods: M -
Enhancement of oxygen transfer; Mz -

Chemical and physical manipulation”; Art.

2.8: “The following constitutes an anti-

doping rule violation: administration or
attempted administration of a probibited

b e or prohibited method to any ath-

lete, or assisting, encouraging, aiding, abet-
ting, covering up or any other type of com-
plicity involving an anti-doping rule viola-
tion or any attempted violation”.

49 For further details see the CAS case as pre-
viously analyzed in this paragraph.

5o In 2002 the IOC Board had sanctioned
‘Walter Mayer, as the trained and manager
for the Austrian Couss-Country Ski
Team, for his role in performing blood
transfusions on two Austrian skiers at the
Salt Lake City Winter Olympic Games.
Therefore, the Board had declared him to

be ineligible to participate in future
Olympic Games up to and including the
2010 Edition (the decision had been
upheld by a CAS arbitration panel in
2003). Despite the imposition of such a
sanction and in apparently wanton disre-
gard of it, during the 2006 Torino
Olympic Games, Mayer had decided to
accommodate in close vicinity to the
premises occupied by the appellants.
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disturbed by the level of inconsistency that was evident both within
the appellants’ own pleadings and also against the evidence before
the Panel.

After these general considerations, the Panel started to analyze the
possible use of a prohibited method by Eder. In light of his admis-
sion that he had been concerned about high hemoglobin levels and
the risks that he would have been subject to a FIS protective ban, it
was unnecessary for the Panel to make a finding on whether or not
Eder suffered from diarrhea. The administration by the athlete of
saline infusion in order to ensure that his hemoglobin levels were
within the FIS range was not “legitimate acute medical treatment”.
Therefore, the Panel found that Eder had committed a violation of
Article 2.2.

Subsequently, the Panel posed the question whether a breach of
Article 2.6.1 (with regard to prohibited methods) had been commit-
ted by the three athletes.

Firstly, the Panel agreed that “possession of a Prohibited Method”
was a difficult concept, requiring some interpretive guidance. Tauber
and Pinter argued that the term “possession of a Prohibited Method”
was unclear and that it had to be interpreted as requiring an athlete
to possess all of the materials necessary in order to perform that pro-
hibited method. In the case of intravenous infusions, this would have
required a butterfly needle, infusion tube and a liquid for infusion,
at a minimum. In the case of blood doping, this would have addi-
tionally required the possession of blood to be transfused.

The Panel was also of the view that it would not have been suffi-
cient to justify a charge under Article 2.6.1 if an athlete had been
merely in possession of, for example, one single syringe - even though
such an item would have been viewed suspiciously in the absence of
a reasonable explanation or a recognized therapeutic use exemption
(“TUE”).

At the other extreme, the Panel considered Tauber and Pinter’s
interpretation of “possession” to be unworkable and counter-produc-
tive to the fight against doping. The Panel was of the view that pos-
session of a prohibited method was proved where it could be shown
to the comfortable satisfaction of the Panel that, in all the circum-
stances, an athlete was in possession, either physical or constructive,
of items which would enable that athlete to engage in a prohibited
method. Accordingly, the Panel found that the appellants were indeed
each in possession of a prohibited method: namely, “intravenous infu-
sions” as specified in Article M(2)(b) of the WADA 2006 Prohibited
List.

Accordingly, the Panel rejected the argument that in addition to
establishing actual or constructive possession it was also necessary to
establish the intent to use the Prohibited Method. First, this anti-
doping violation was proved simply by possession. Secondly, the
necessity of proving intent would have rendered Article 2.6 nugato-
ry. In addition, the Panel believed that it was likely that the Appellants
were also in possession of an additional prohibited method: namely,
“blood doping” as specified in Article M(1)(a) of the WADA 2006
Prohibited List.

Although it was not necessary for the Panel to make a definitive
finding on this point, the Panel noted that the only element of “blood
doping” that was not found within the appellants’ physical or con-
structive possession was blood or blood bags containing their own
blood.

Then, bags containing blood of Austrian biathletes were found in
trainer’s quarters, along with blood-typing equipment. Moreover,
traces of blood were found in Pinter’s syringes, which could only be
propetly explained by the injection of blood using those vessels.

Then, the next question to be determined was whether or not any
of the appellants fell within either of the two exceptions outlined in
Article 2.6.1: i.e. the possession of the prohibited method pursuant
to a TUE or some “other acceptable justification”. Generally, the Panel
was of the view that any items related to a prohibited method that
were prescribed on the advice of a medical doctor should have been

Since none of the appellants applied in the case for such an exemp-
tion in relation to the medical equipment that was found in their
possession, the first exception could be immediately excluded.
Regarding the second one, the Panel found that none of the appel-
lants had an “acceptable justification” for the possession of a Prohibited
Method. Being unconvinced by the submission of the athletes, Panel
found that the appellants were in violation of Article 2.6.1.

Further, while the Panel was comfortably satisfied that it was suf-
ficient to show that each of the appellants had violated Article 2.8 by
his active of psychological assistance in his fellows’ possession viola-
tions, it had to be noted that the evidence in the case strongly indi-
cated that the athletes were not only in possession of a prohibited
method (i.e. intravenous infusion), but had also been engaging in
that method during the Torino Olympic Games.

The Panel was also of the view that there was a strong likelihood
that the appellants were in possession of an additional prohibited
method (blood doping). In this regard, the Panel found the follow-
ing facts particularly interesting; a) the saline infusion by Eder; b) the
traces of blood in the syringes and tubing of Pinter; ¢) the usage of
Tauber’s haemoglobinmeter; d) the involvement of Walter Mayer in
the training and his accommodation in close vicinity to appellants’
lodging; e) the blood-testing device found with athletes’ trainers.

Moreover, with regard to the complicity in anti-doping regulations
violation, as sanctioned by Article 2.8, the Panel had to consider
whether or not each of the appellants assisted, encouraged, aided,
abetted or covered up the possession violations of his fellows in such
a way as to contribute to causing his fellows’ possession violations.
The IOC had proven to the Panel’s comfortable satisfaction that each
of the athletes had met these standards. In fact, taking into account
some objective facts (as outlined in the award), a broad pattern of
cooperation and common activity with the other athletes and with
the coaches in the possession of prohibited method of blood doping
had been demonstrated.

Then, the athletes contended that there was “no significant fault
of negligence” in their possession of a prohibited method, according
to Article 10.5.1 of the WADA Code. Therefore, the period of ineli-
gibility had to be reduced by half, as provided by Article 10.5.2.

Due to a considerable CAS jurisprudence, the Panel found clear
that these exemptions were intended to protect an athlete who inno-
cently ingests a prohibited substance, while the circumstances of the
case clearly did not fall within this meaning. In fact, the fault shown
by all of the appellants in possessing the materials, and likely also by
engaging in a prohibited method, was substantial. Therefore, the ath-
letes could not qualify for a reduction in sanction.

Finally, with regard to the proportion of the sanctions applied, the
Panel found that the offences committed by the appellants were
extremely serious in the case. They could not pretend to be “merely
innocent bystanders” in this pattern of conduct within their team, being
responsible for their active complicity in the offences committed.

Elite athletes are constantly subject to intense pressure to succeed
in their disciplines. However, even in the face of such a pressure, they
must bear the responsibility of their choices and must understand
that their actions have a direct effect on their fellows.

Moreover, taking into consideration that the appellants had shown
an apparent lack of understanding of the wrongfulness of their con-
duct (as shown by their continued denials), the Panel found that the
athletes should not be afforded the possibility of participating in
future Olympic Games in any capacity (neither as coaches nor sup-
port staff).

On these grounds, the Panel ruled that: a) the appeals filed by the
athletes against the decisions rendered on 25 April 2007 by the IOC
Executive Board were dismissed; b) the decisions of the IOC Executive
Board of 25 April 2007 declaring each of the Appellants to be ineli-
gible permanently for all future Olympic Games in any capacity were

affirmed.

the subject of a TUE and the other acceptable justification was intend-
ed to cover situations in which emergency medical treatment was

required (so that there was no opportunity to apply for a TUE).

5.3 The criminal proceedings: current status.
As to the criminal proceedings carried out by the Prosecutor’s Office in
Turin regarding the doping cases occurred during the Winter Olympic
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Games, their specular nature, in comparison with the sports discipli-
nary proceedings, can be outlined.

Accordingly, the Italian authorities instituted legal proceedings towards
the Russian athlete Olga Pyleva, as well as towards some athletes and
support personnel of the Austrian National Team.

a) The case of Olga Pyleva

The Prosecutor Office of Turin, simultaneously to the sports pro-
ceeding, initiated an investigation regarding the case of Olga Pyleva,
afterwards pronouncing a writ of summons before the Criminal Court
of Turin.

The athlete, judged in her absence because in the meantime she
had gone back to Russia, was accused of the infringement of article
9 par. 1 and par. 2 of Law n.376/2000 (assumption of a prohibited
substance - Carfedone - during the Winter Olympic Games of Turin
2006, not justified by pathological conditions and capable of modi-
fying the athlete’s conditions with the aim to alter her sporting per-
formance).

Based on the results of the preliminary investigation, the Court
found the athlete responsible for the facts as charged. In fact, the ath-
lete assumed the substance without asking for the exception for ther-
apeutic purposes and in the absence of any traumatic episode. On
the contrary, she had admitted the assumption only after the posi-
tive result of the doping control.

The defendant tried to demonstrate her good faith and the aware-
ness of the presence of the prohibited substance in the drug she took,
but the Court stated that any athlete has a duty of self-information
on the kind of medicine assumed.

Therefore, the Court of Turin with ruling n.211 of December 14th
2009%" (exactly 9 years after the entry into force of Law n.376/2000!)
sentenced Olga Pyleva to 1 year imprisonment and a €4.000 fine
(together with the litigation costs)’.

Due to the fact that the punishment was within the time limit of
2 years and the athlete had no previous convictions, the Court sus-
pended the sentence.

b) The case of the Austrian Cross Country and Biathlon National Team.
Following the aforementioned blitz by night of the police authori-
ties, the Prosecutor Office of Turin, in December 2008, pronounced
a writ of summons towards the President of the Austrian Ski
Federation, Peter Schroecksnadel, the coaches of men’s team Markus
Gandler e Hoch Emile, the notorious Walter Mayer (banned from
the Olympic Games for a precedent episode of doping), the respon-
sible of the medical staff of the Austrian team Baumgartl Peter, the
former biathlon athletes Wolfgang Rottmann, Wolfgang Perner, the
former cross-country skiers Martin Tauber, Johannes Eder e Jiirgen
Pinter.

The Prosecutor’s Office supported the following charge: violation
of article 9 paragraphs 1, 2 of Law n.376/2000 with the decisive con-
tribution of the aforementioned support personnel, according to the
same clues as follows: a) the athletes chose to stay out of the Olympic
Village (and, consequently, away from the other athletes and the
Olympic personnel). Moreover, the athletes were accommodated in
buildings other than the ones for the medical staff, in order to dis-
tinguish their responsibility in case of doping offences committed by
the athletes; b) the personnel gave directions to deny access to ath-
lete’s buildings to doping control officials; ¢) they adopted a specific
waste collection system for all the tools aimed at doping practices; d)
they allowed Mr. Mayer to participate in the Winter Olympic Games,
notwithstanding his ban; ¢) they allowed the athletes to assume pro-
hibited substances and adopt prohibited medical practices in accor-
dance with Law n.376/2000.

At the time of publication, the proceeding is still in progress and,
therefore, we have to wait for the sentence for further comments.

Ultimately, the Prosecutor Office is currently acquiring more infor-
mation after the sensational statements by Arne Ljunqyvist as President
of the IOC Medical Commission. In fact, he would have stated that
there would be some evidence on the assumption of Cera (a prohib-
ited substance, become notorious after the positive results of some
Italian cyclists - i.e. Ricco, Sella, Piepoli - during the 2008 edition of
the Zour de France) already during 7orino 2006. Therefore, the
President announced that the IOC would start further analysis on
some samples taken during the Winter Olympic Games.

Such a decision is now possible due to a Protocol (since Athens
2004), which allows the blood-samples to be frozen and stored at the
I0C laboratories for further and following controls (taking into
account the advancement of scientific techniques).

Even if this new analysis after more than 6 years from 7orino 2006
(and 4 years after the discovery of Cerz) could be seen as anachronis-
tic, we have to remark that the WADA Code expressly provides a
statute of limitation of 8 years for the doping violations concerned.

Conclusions

In the light of the above, the fight against doping requires a long and
intense undertaking in order to protect the ethical and social values of
sport as well as the athletes’ health. Therefore, all the people involved
shall be actively committed without any compromise.

The present article has shown a changing reality, where the regulato-
ry and organizing framework is taking steps forward over the years.

The establishment of WADA, and consequently of the relative Anti
Doping Code, clearly represents the turning point in the fight against
doping. As a matter of fact, such a Code has been implemented by all
the International Sports Federations, finally leading to a harmonization
of the single anti doping policies as carried out by the States.

Furthermore, this new set of rules has been effective since its enact-
ment, since it is based upon strict principles and fair rules. Then, even
the CAS is duly playing its role, giving a solid interpretation of the anti
doping regulations.

As seen, in Italy the situation is quite peculiar and somewhat con-
cerning.

Concerns regarding the rules by those operators within the sporting
scenario who are afraid of possible criminal proceedings against athletes
who test positive in Italy (this does not, however, represent a unique
case in the global framework), are absolutely reasonable. However, tak-
ing into account the aim of such rules (i.e. the protection of athletes’
health), this can be deemed an imperative duty.

The first results of the criminal proceedings for the facts occurred
during 7o7ino 2006 can be seen as a starting point for a progressive har-
monization with the sports disciplinary regulations.

Of course, the outcomes are not yet established and definitive.

To this purpose, it will be of great interest to analyze the final deci-
sion (once issued by the Court) arising from of the criminal proceed-
ing involving the Austrian athletes, especially whether the so called “con-
structive” doping shall be deemed as a violation of the Law.

In such a case, the converging results would clearly demonstrate that
cohabitation amongst the two proceedings is possible, notwithstand-
ing their peculiarities in the fight against doping. B

s1 Exactly 9 years after the entry into force
of Law n.376/2000.
52 The Court deemed that, according to the

willingness of increasing her sporting
performance in the occasion of the
Olympic competition, therefore proving
elements gathered during the investiga- the subjective element.

tions, the athlete had clearly shown the

52

2012/1-2

The International Sports

QAW Journal



Specific Tax Exemption Regulations for Major Sports Events
: Example of London Olympic and Paralympic Games

By Alara E. Yazicioglu*

. Introduction

Major sports events are not only about gold medals, champions, world
records and unforgettable sporting competition. They are also about
enormous numbers of contracts concluded between service providers,
substantial tourism income, broadcasting rights that generate large
amounts of money and other important sources of revenue like spon-
soring fees. In other words, major sports events are also a considerable
source of income. For this reason, the taxation of sports events is of the
utmost importance.

Taxation of international sports events has always been an important
and problematic issue of international tax law. Participants to those
events come from different jurisdictions. Application of double taxa-
tion treaties (hereinafter DTT) can prevent excessive taxation to a cer-
tain extent. However, even if countries take particular care of having a
large network of DT'T, host country may not have concluded such agree-
ment with all participant States. Therefore, especially for a major sports
event, it is inevitable to be confronted with situations where there are
no specific international rules governing the taxation of the sportsper-
son / entity participating to the event.

Moreover, even if a DTT exists between two States, it is not always
sufficient to eliminate double taxation or heavy tax burden. This is espe-
cially the case for sportspersons'. In accordance with Article 17 of the
OECD Model Tax Convention on Income and on Capital (hereinafter
OECD Model)?, each country can tax income of a sportsperson deriv-
ing directly or indirectly from a sports performance that takes place on
its territory. In most cases, application of this rule results in an exces-
sive tax burden?, as Contracting States tend to interpret “income indi-
rectly related” to a performance quite extensively. Some countries, espe-
cially the United Kingdom, are known to tax sportspersons rather heav-
ily. In certain cases, taxation can even discourage sportspersons from
competing in a country. A recent example is Usain Bolt who declared
that he refuses to participate in tournaments, except the Olympic Games,
taking place in the United Kingdom, because of the tax burden.

Taxation may also represent a problem for organising associations,
service providers and other participating entities. With regards to cor-
porate tax, in most cases, a permanent establishment is created in the
Source State and income generated by it is taxed.* Depending on the
case and the DTT -if any- concluded, this taxation can constitute a con-
siderable charge.

Another important aspect is the value-added tax (hereinafter VAT).
The foreign entities need to take several measures in accordance with
the domestic law of the Host State. Finally, custom duties may also form
an important expenditure especially for import of sporting equipment.
It is important to underline that, taxes covered by a DTT is limited -in
general income and capital tax-. Therefore, DTTs governing VAT or
custom duties are very rare.

Therefore, the only way to prevent double taxation and / or give tax
relief to a certain extent is to make sure that the domestic law of the
State hosting the event provides for tax exemptions. For this reason, spe-
cific tax exemptions are more and more frequently a part of bidding
contracts. When a State officially becomes the Host State, it takes nec-
essary steps to fulfil this obligation. The measures taken can vary from
country to country. In most cases, a specific Act or Amendment will be
adopted.

Exemption regulations are mostly similar. However, as they depend
on the domestic law of host States, they have some discrepancies. In this
contribution, tax exemptions put in place for the London Olympic and
Paralympic Games will be examined.

Il. Obligations imposed by the Host City Contract
During the bidding procedure or when the final decision on the host
city is taken, a contract is signed between the international sports fed-
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eration organising the tournament and the Host State. This contract
enumerates the Host State’s obligations related to the sports event. These
requirements also include tax exemptions. It is important to bear in
mind that the scope of tax exemptions is thus determined by the con-
tract and the Host State does not have to provide any further tax relief.
During the Sydney 2010 Summer Olympic Games, the only guarantee
given by Australia was the International Olympic Committee’s 10C)
tax exemption.® Therefore, even if Australian government’s decision to
tax the Olympic athletes was taken as a bad surprise, there were no inter-
national legal restrictions put in place to prevent it.

The final decision on the host city of 2012 Summer Olympic Games
was taken during the 117th International Olympic Committee Session
in Singapore on July 6, 2005. On the same day, the City of London and
the British Olympic Association” signed the non-negotiable Host City
Contract (hereinafter HCC) prepared by the IOC.

Articles 13 and 49 of the HCC provide for tax exemptions.® According
to Article 13, all animals, equipment and supplies necessary for the
Olympic Games can enter the Host Country for this purpose, without
any duties, customs, taxes or similar charges.? Article 49 provides for
tax exemptions on payments to be received / made by the IOC or any
third party owned and/or controlled by it, on any financial or other
rewards received by the competitors as a result of their performance at
the Games and on revenues of all other persons who are temporarily in
the Host Country carrying out their Olympic-related business.” If nec-
essary exemptions are not put in place, the City and/or The London
Organising Committee of the Olympic Games Ltd (LOCOG) should
bear the tax burden.™

The UK has entered into DT Ts, which are based on the OECD
Model, with more than 100 countries.” Application of these treaties will
allow exempting some of the income resulting from the Games.
However, it is not possible to attain the objective set in Articles 13 and
49 HCC by merely applying DTTs. Thus, in order to fulfill the UK’s
commitments on tax policy and to ensure that taxation has only mini-
mal distortion effect on the Games, two major measures were taken.
The first measure is the adoption of Chapter 6 of the Finance Act 2006
(FA 2006).5 Clauses 65 to 68 contained in this Chapter regulate tax
exemptions granted to LOCOG, IOC, as well as competitors and staff.™#
Those provisions satisfy the requirements of Article 49 of the HCC.
The second important measure is the Temporary Admission Procedure

* PhD Candidate, Teaching and Research Artiste and Sportsman Taxation” and
Assistant in Tax Law, University of “Deduction of Expenses”.
Geneva, Switzerland. 4 Article s OECD Model.
“Host City Contract” for Olympic
Games, “Organising Association
Agreement” for FIFA World Cup.
tors” are used as synonyms. 6 http://fulltext.ausport.gov.au/
2 OECD Model Tax Convention on fulltext/2001/pmc/sydney_2000_
Income and on Capital’s aim is to provide games.asp#_Tocs15091136, Taxation.
a uniform basis of settlement of the most 7 UK’s National Olympic Committee.
Atrticle 13 Host City Contract “Entry

“

1 For the purposes of this contribution,
“athlete”, “sportspersons” and “competi-

=)

common problems arising in the field of
Formalities for Certain Personnel, Goods
and Animals”, Article 49 Host City
Contract “Taxes”. Both of the articles

international double taxation. Member

countries should confirm to the Model

when concluding or revising bilateral

conventions (OECD Commentary, July provide for tax exemptions.

2010, p. 7). Therefore, most of bilateral 9 Article 13 Host City Contract.

treaties are based on the OECD Model. It 10 Article 49 Host City Contract.

is important to underline that The 11 Article 49 Host City Contract.

United States, an OECD member, has its 12 www.hmrc.gov.uk/taxtreaties/dta.htm.

own Model Income Tax Convention. 13 Finance Act 2006, Part 3 “Income tax,
However, US Model Convention is also
largely based on the OECD Model.

3 D. Molenaar illustrates this excessive tax

corporation tax and capital gains tax”,
Chapter 6 “The London Olympic Games
and Paralympic Games”.

burden in its publications. See especially 14 Chapter 6 of Part 3, Finance Act 2006.
“Taxation of International Performing

Artistes”, “The Illusions of International
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that provides relief from customs charges on goods temporarily import-
ed for use from countries outside the EU. With this procedure, the
requirements set in Article 13 of the HCC are fulfilled.

First, the exemption of the LOCOG and I0OC will be briefly
described. Second, taxation of athletes and other persons earning Games-
related income will be examined. Since the ordinary tax regime in the
UK can have a significant impact on taxation of competitors and staff,
before analyzing the relevant tax Regulation for each category of per-
son, the important aspects of the UK domestic tax regime will be briefly
laid out. Third, the Olympic Games’ impact on customs duties and
value-added tax (VAT) will be considered. To conclude, a way of improv-
ing the existent practice of sports events tax exemptions will be briefly

described.

lll. Exemption of LOCOG
In general, local organising committees are tax-exempt™ and no specific
problem arises from their status. An interesting complication took place
during the Sydney 2010 Summer Olympic Games. Sydney Organising
Committee for the Olympic Games (SOCOG) was tax-exempt.
However, due to a decision rendered by the High Court, which did not
involve SOCOG, Australian Taxation Office considered that the defi-
nition of “public authority” was modified and removed SOCOGs sales
and income tax exemptions. As a remedy, the Australian Government
decided to reimburse SOCOG for its potential taxation costs. However,
this resulted in administrative difficulties and additional costs. Finally,
a separate bill was adopted to restore SOCOG’s tax-exempt status.'®
Concerning the London Olympics, no problem has arisen so far.
LOCOG is a private company limited by guarantee that was incorpo-
rated on October 22, 2004. As per Clause 65 (2) of the FA 2006 it is
exempt from corporation tax.”” By virtue of the same clause, withhold-
ing tax will not be levied on royalties and other annual payments made
to LOCOG. However, there is no exemption from VAT. As a trading
body, LOCOG is registered for VAT and will charge it on ticket and
merchandise sales. Like other VAT registered entities, it can recover the
input tax.

IV. Exemption of 10C

IOC is based in Lausanne, Switzerland. According to a circular letter of
the Swiss Federal Tax Administration'®, IOC is exempt from corporate
tax in Switzerland. IOC’s tax exemption in the Host State of Olympics
has never caused any controversies so far. Each Host State grants an
extensive tax relief for the international committee. As a result, IOC has
a rather insignificant overall tax burden.

With regards to the London Olympics, article 49 (a) and (b) of the HCC
provides for IOC tax exemptions.” UK issued a specific tax rule in order
to respect that requirement.?°According to Clause 67 of the FA 2006,
the IOC and any non-United Kingdom resident person owned or con-
trolled by it: (i) would not become liable to UK tax because of their
presence in the UK for the purpose of the London Olympic Games and
Paralympic Games, and (ii) no withholding tax would be levied on inter-
est, royalties and other annual payments made to them.? No further
specific provisions or regulations had been put in place concerning the
IOC’s tax exemption.

V. Income and Corporation Tax Exemptions of London 2012
competitors and staff

According to Article 49 (c) and (d) of the HCC, a tax exemption must
be provided for the period of the Games to non-resident competitors
and persons temporarily entering the UK to carry out Olympic-relat-

17 Clause 65 “London Organising
Committee”, Finance Act 2006.

18 Circular Letter of 12 December 2008,
“Exonération des fédérations interna-

15 In some countries local organising associa-
tions are not granted any tax relief. A
recent example is South African Football
Association that did not benefit from any
exemptions during the 2010 FIFA World
Cup.

tionales sportives”.
19 Article 49 Host City Contract.
20 Article 67 “International Olympic
Committee”, Finance Act 2006.
21 Article 67 “International Olympic

16 http://www.parliament.nsw.gov.au/
prod/parlment/hansart.nsf/V3Key/
LCr9971119005.
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ed business.?* Clause 68 of the FA 2006 empowers the Treasury to make
necessary regulations on this matter.”> Correspondingly, the London
Olympic Games and Paralympic Games Tax Regulations 2010 (here-
inafter “the 2010 Regulations”), which are providing exemptions of
income tax and corporation tax, were adopted. These Regulations came
into force on January 1st, 2011.

The 2010 Regulations provide for a temporary exemption. They apply
to all of the United Kingdom -and not just London-. The individuals
exempted are non-UK-resident individuals carrying out activities that
constitute “Olympic-related” business.**

Thus, in order to benefit from the exemption, the person should not
be resident or ordinarily resident in the UK in the tax year during which
the London 2012 activity is carried out. This means the 2012/2013 tax
year, or the 2011/2012 tax year, for the exemptions that apply after April
2011. The definition of “resident” in the UK domestic law is rather
unclear. This does not constitute a problem for individuals residing in
countries that have concluded a DTT with the UK, as these agreements
contain an article (in general article 4) dealing with residence matters.
However, it might be an issue for persons coming from non-treaty coun-
tries. These individuals must take particular care especially if they have
spent significant time in the build-up to the Games training in the UK
or making preparations for the Games.*

In most cases, the exemption is limited to “accredited individuals.
As per Regulation s, accredited individuals include those who:

1. have one or more of the London 2012 functions; and
2. have an accreditation card.

»26

The first condition is having a London 2012 function. These functions,
listed and defined in Regulation s, are; competitor, media worker, rep-
resentative of an Official Body, service technician, team official and tech-
nical official.?

The second condition is holding an Olympic / Paralympic Identity
& Accreditation Card issued and validated by the LOCOG. The “accred-
itation” process, which is conducted by the Home Office and LOCOG,
consists of background checks and issuance of a pass that enables the
individual to access the Olympic Venues and to attend the Games in an
official capacity.?®

In some cases, the individuals will not work on the site of the Games
and will not receive an accreditation card. They can still qualify for the
tax exemption because of the nature of the service they provide.

It is important to emphasize that the 2010 Regulations provide only
for a UK tax exemption and not an overall tax exemption of the income
earned from the Games. Thus, the taxation of the income will be deter-
mined by domestic laws of countries of residence of the participants.
Clearly, in certain circumstances, an overall tax exemption can arise.
This will be the case when a DTT concluded between the UK and the
individual’s state of residence prevents the country of residence from
taxing the income and grants exclusive taxing rights to the UK.

The exemptions scope is limited. Each case that does not fall with-
in the 2010 Regulations will be examined in the light of the UK domes-
tic tax regime. Therefore, before analyzing each London function and
its exemption in details, the ordinary UK tax regime applicable to that
group of persons will be briefly summarized.

A. Competitors / Ceremony Performers

1. Ordinary UK tax regime for non-resident entertainers? and sportspersons
The first specific tax rules concerning the taxation of non-resident enter-
tainers and sportsmen were introduced by the 1986 Finance Act, Section
44 and Schedule 11. These provisions were replaced by sections 555 to

Committee”, Finance Act 2006.

22 Article 49 Host City Contract.

23 Clause 68 “Competitors and staff”,
Finance Act 2006.

24 Explanatory Memorandum to the London
Olympic Games and Paralympic Games

Tax Exemptions in: Global Sports Law
and Taxation Reports, Issue 1, p. 27.

26 Explanatory Memorandum to the London
Olympic Games and Paralympic Games
Tax Regulations 2010, § 4.6.

27 Regulation s, the 2010 Regulations.

Tax Regulations 2010, § 4.5.

25 ANDERSEN D./ PERRY G., London

2010- Olympic Income and Corporation

28 http://www.direct.gov.uk/en/
Governmentcitizensandrights/
LivingintheUK/DG_199478.
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558 of the 1988 Income and Corporation Taxes Act (ICTA 1988).3°
Currently, taxation of this category of person is regulated by ICTA 1988
and the Entertainers and Sportsmen Regulations 1987.3' The 1987
Regulations were made under the Finance Act 1986. However, they con-
tinue to have effect as if made under ICTA 1988.

In a nutshell, under these provisions any payer,

¢ who makes a payment exceeding £ 1000;

* to any person;

* in connection with any activity performed by a non-UK resident
sportsperson in the UK in his character as sportsperson or in connec-
tion with a commercial occasion or event;

Must deduct tax at the basic rate from that payment (20% since 6 April
2008) and account for that tax to HM Revenue & Customs (HMRC).

Most countries have similar provisions. There are two fundamental
aspects of the UK’s regime that need to be pointed out. The first one is
the look-through approach regulated in 556 (2) ICTA 1988. According
to this clause, when the requirements listed in Article 7(2) of the 1987
Regulations are met?, even if the payment is not received by the sports-
man but by another person, it will still be attributed to the sportsman
and will be taxed accordingly.

The second important aspect is the revenue covered by these provi-
sions. Any income directly linked to the performance (e.g. prize monies),
sponsorship or endorsement income and payments received for other
activities that are related to the performance (e.g. TV appearances), fall
within the scope of application of these specific rules.

As illustrated by the Agassi Case,? the UK’s taxation of sponsorship
and endorsement income is rather far-reaching. According to this deci-
sion, a proportion of the worldwide sponsorship / endorsement income
of sportsmen is taxed in the UK, even if sponsors neither reside nor carry
on any trade in the United Kingdom. The taxable proportion is calcu-
lated by applying a ratio of UK performance days to worldwide per-
formance days. For example, a golfer who earns £ 5 million in sponsor-
ship income spends in total 10 weeks competing worldwide. If he spends
one of those weeks in the UK, the taxable amount will be calculated as
follows: 1/10 x £5 million = £o.5 million.

If a DTT has been concluded between the UK and the country of
residence of the athlete, UK provisions on sportsmen will only be appli-
cable if the double tax treaty grants the right to tax to the UK. As DT Ts
concluded by the UK are based on the OECD Model, it will generally
be the case. In fact, according to Article 17 of the OECD Model, per-
formances of sportspersons are taxed in the country of performance.
Thus, the performances of athletes competing during the Olympic
Games are covered by the provisions of ICTA 1988 and the 1987
Regulations.

For the purposes of the Olympic Games, these domestic law provi-
sions will be applicable to each case that is not covered by the specific
exemptions regulated in the London Olympic Games and Paralympic
Games Tax Regulations.

2. The 2010 Regulations

i. Competitors

According to Regulation 5 (3) a competitor is an individual who has
been entered by a National Olympic or Paralympic Committee to per-
form in a sporting event that forms part of London 2012.34 The exemp-
tion will apply to a competitor performing in a sporting event or tak-
ing part in an activity primarily to support or promote London 2012,
the Olympic and Paralympic Movement.s There is no clear definition
of an “activity primarily to support or promote” the Olympics. Therefore,
the exact scope of this type of activity depends on the interpretation of
authorities. In our opinion, given the UK’s tax policy, the activities falling
into the scope of the exemption will be defined rather narrowly.

To benefit from the exemption, the contract of the competitor must
have been concluded before July 25, 2012 (two days before the begin-
ning of the Games). Income received on the basis of any contract entered
or any amendments done to an existing contract after this date will not
be tax exempt.
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The exemption covers any financial or other reward earned by the
competitor between March 30, 2012, and November 8, 2012, “wholly
and exclusively” as a result of one of the above-mentioned activities.3
Payments made to a third party instead of the competitor are also cov-
ered. The obligation on the payer to withhold the tax is lifted during
the exemption period for payments covered by the exemption.3”

The extent of exemptions will depend on the individual’s contract.
HMRC enumerates the following examples of exempt income:

1. Any payment or bonus, from an existing endorsement / sponsoring
contract that is specifically related to the Games. The exemption takes
place by excluding both the number of UK and worldwide perform-
ance days when calculating the ratio (see Section V A 1).

2. Trackside interviews that does not cover any commercial issues. If an
athlete is eliminated from competition and joins a media body as a
commentator, the income received for commenting on the Games
would be exempt.

3. Appearance in an advertisement or personal appearances in order to
promote London 2012.3

In contrast, payments or bonuses from an existing endorsement / spon-
soring contract that is not specifically related to the Games, income
received for participation to a radio or television show that the content
is not related to the Games, payments to endorse a commercial prod-
uct as an Olympic and Paralympic Games winner and advertisement of
products are not considered as Games-related. Therefore, those incomes
will not be exempt. Consequently, activities conducted by Olympic ath-
letes are not completely free from tax. The scope of activities “not specifi-
cally related” to the Games remains to be interpreted by the authorities.
Thus, to a certain extent, taxable income will be determined according
to UK’s domestic law. In the author’s opinion, the most significant excep-
tion is income derived from an existing endorsement and sponsoring
contract not related to the Games. As mentioned above,? sponsorship
and endorsement income linked to sports events are interpreted large-
ly by the United Kingdom.*® Moreover, according to the ratio used, the
more time spent in the UK the greater is the amount of tax due on the
endorsement and sponsorship income. For these reasons, the exception
made for income “not specifically related to the Games” can result in a
rather heavy tax burden for athletes. In the author’s opinion, it would
have been preferable to simply exempt athletes’ income during the
Games.

ii. Critical Analysis of Competitors’ Tax Exemptions

In the author’s opinion, even if it is highly important to exempt enti-
ties providing services, organising committees and participating asso-
ciations; it is more crucial to make clear regulations concerning sportsper-
sons. Due to rather ambiguous international rules*' and high rates of

29 The regime applicable to entertainers and
sportspersons is identical. In this section,
in order to avoid repetition, the reference
will only be made to “sportspersons”.

30 Income and Corporation Taxes Act 1988,
Part XIII “Miscellaneous Special
Provisions”, Chapter III “Entertainers
and Sportsmen”.

31 The Income Tax (Entertainers and
Sportsmen) Regulations 1987.

32 For the look-through approach to be
applicable, the following conditions
should be fulfilled: the person receiving
the payment must be (a) under the con-
trol of the sportsperson, (b) non-UK resi-
dent and not subject to tax outside the
UK on such income at a rate exceeding
25% (c) the trustee of a trust of which the
sportsperson is the settlor, or (d) any per-
son who receives any connected payment
whether directly or indirectly, in respect
of a time when there is in force between
that person and the athlete concerned a
contract or an arrangement under which
it is reasonable to suppose that the

sportsman is, will or may become, enti-
tled to receive amounts, whether by way
of cash or other value not substantially
less than the appropriate amount of prof-
its or gains arising from the connected
payment. (The 1987 Regulations, Article
7 (2)).

33 Andre Agassi v. Robinson House of Lords
[2006] UKHL 23.

34 Regulation 5 (3), the 2010 Regulations.

35 Regulation 4 (2)(a), the 2010
Regulations.

36 Regulation 4 (3), the 2010 Regulations.

37 http://www.hmrc.gov.uk/2012games/tax-
exemptions/competitors.htm.

38 http://www.hmrc.gov.uk/2012games/tax-
exemptions/competitors.htm.

39 Section VA 1.

40 The interpretation of “income linked” to
a sports event varies from country to
country. For example, in contrast to the
United Kingdom, Switzerland has a nar-
row approach as illustrated in the recent
Federal Supreme Court Decision
2C_276/2007.
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withholding tax in Source States, sportspersons are the most vulnera-
ble and heavily taxed participants to major sports events.

The United Kingdom’s exemptions regarding competitors have the
merit of being quite clear and extensive compared to other Host State’s
tax exemptions. For example, China’s tax exemption rule for athletes
participating to the Beijing 2008 Summer Olympics consisted of one
sentence: “The income of reward in the 29™ Olympic Games and other
matches of athletes shall be exempt from individual income tax accord-
ing to existing laws and regulations”.#* Another intriguing example is
South Africa that did not exempt revenue earned by “members of a
team” during the 2010 FIFA World Cup.# Sportspersons clearly fell in
this notion; however, tax treatment of support staff (such as coaches,
medical staff, trainers etc.) was rather unclear.

Even if London regulations are much clearer compared to other Host
States, as analysed above, they still have ambiguous aspects concerning
sportsperson taxation. First, athletes resident in non-treaty countries
should take particular care of not being considered as UK residents. As
“residence” is not a clearly defined notion in the UK Tax Law, athletes
spending a rather long time in London, should seek legal advice. Second,
“activity primarily to support or promote” the Games is not clearly
defined. Therefore, the scope of exemption of competitors is for the
moment not exactly determined. Last but not least, endorsement and
sponsoring income is not wholly exempt. This non-exemption can result
in a heavy tax burden given UK’s tax policy. As a result, sportspersons
participating to Olympic Games may find themselves with a consider-
able amount of tax.

iii. Ceremony performers

According to Regulation 6, a ceremony performer is a person making
a performance at, or at rehearsal of, an opening or closing ceremony of
London 2012.# The exemption covers income earned from both pub-
lic and closed rehearsals.# Like competitors, in order to be exempt, the
activity of ceremony performers must be “wholly and exclusively” con-
nected to London 20r12.

B. Income from employment / self-employment

1. Ordinary UK tax regime for non-resident employees

As mentioned above, UK has a large network of DTT that are general-
ly based on the OECD Model Convention. Therefore, most of the
treaties contain a clause similar to Article 15 of the OECD Model.
According to paragraph 2 of this article, if the employee’s presence in
the source state does not exceed 183 days and the remuneration is not
paid by an employer or a permanent establishment resident in the source
state, the income is not taxable in that source state.#® In other words,
individuals who spend less than 183 days and who are paid by a non-
UK employer (and not by a UK permanent establishment of a non-UK
employer) will not be taxed in the UK. This does not mean that the
income they earn from the Olympic Games is tax exempt. It simply
means that their revenue will be taxed in their state of residence accord-
ing to applicable domestic laws.

This “UK-tax-exemption” concerns only individuals resident in treaty
countries. Still, there are many “non-treaty” jurisdictions participating
in the Olympic Games. Workers resident in these jurisdictions will rely
on the 2010 Regulations for an exemption from UK tax.

2. Ordinary UK tax regime for non-resident self-employed individuals
The income derived by a non-resident’s independent personal services
is dealt in the same way as the business profits of a permanent establish-
ment. UK legislation on that point is very similar to Article 7 of the
OECD Model and its Commentary. Taxation of permanent establish-
ments will be analyzed in detail in Section V C.

3. The 2010 Regulations
i. RHB and OBS workers
RHB means a “Rights Holding Broadcaster.” It is an organisation to

which the IOC or LOCOG has granted the exclusive television, Internet
or radio rights to broadcast the Games in a particular state or country.+

56 on2/12

OBS stands for “the Olympic Broadcasting Service.” It is “the organi-
sation responsible for producing international television and radio sig-
nals and providing broadcasters with the facilities and services neces-
sary for broadcasting London 2012.”4

As per Regulation 7, individuals that are; (i) employed by a RHB or
OBS, (ii) directly connected to RHB or OBS as self-employed, or (iii)
employed by a person or a business that is directly contracted to work
for a RHB or OBS; qualify for the tax exemption. In order to benefit
from the exemption, these individuals should earn a “wholly and exclu-
sively” Game-related income between April 6, 2011, and April s, 2013.

If a person carries out both Games-related and non-Games related
work and receives one payment that covers both, the tax exemption can
only be claimed on the part of the payment that relates to the income
from the part of the work necessary for the broadcast of the Games.
HMRC gives an example of this split: “Stefan receives one payment of
£1500 for 80 hours work from his employer. Of those 80 hours, he spent
60 hours editing footage of the Games to be broadcast and 20 hours
editing footage of news items that were unrelated to the Games. The
payment must be divided as follows: £1500 x 60/80 = £1125 qualifies as
exempt income.”#?

ii. London 2012 Partner workers

For the purpose of the 2010 Regulations, a London 2012 Partner is a
Commercial Delivery Partner or a person connected to a Commercial
Delivery Partner.5° A Commercial Delivery Partner is a person who has
been authorised to use the London Olympics Association Right'" by
LOCOG and who provides services to LOCOG in return.s

Regulation 8 (2) provides that, individuals;
1. employed by a London 2012 Partner; or
2. holding an accreditation card or are providing timing, scoring or on-
venue result services and are
1. directly contracted to work for a London 2012 Partner; or
2. employed by a person that is directly contracted to work for a
London 2012 Partner;

Fall within the scope of the exemption.5

The exemption is restricted to income earned from activities exercised
specifically for the purpose of the Games. “This means the activity the
London 2012 partner undertakes in return for the right to market and
advertise themselves or their products for commercial purposes by ref-
erence to their association with the Games.”* Activities must be car-
ried out during the period of March 30, 2012, to November 8, 2012. If
exempt and non-exempt activities are carried out by the same person,
the splitting method illustrated above (see Section V B 3 i) will be applied.

iii. Other accredited individuals

The first category of accredited individuals is “competitors” that has
been analyzed above (Section V A 2 i). Other categories of accredited
individuals are media workers (e.g. media managers, producers, radio/

41 Article 17 has been severely criticized by
many authors for its lack of clarity and
for resulting excessive tax burden by its
application (on this point see especially
Sandler, Molenaar and Grams). In 2010,
OECD launched a Discussion Draft on
the application of article 17 in order to
clarify some points by making amend-
ments to the OECD Commentary.

42 Circular of State Administration of
Taxation and General Administration of
Customs on Issues Relating to 29th
Olympics Taxation Policy, CS [2003]
NO. 10, Clause 2 (3).

43 Revenue Laws Amendment Act 2006,
Schedule I “Special Tax Measures
Relating to 2010 FIFA World Cup South
Africa”, Paragraph 9.

44 Regulation 6, the 2010 Regulations.

45 www.hmrc.gov.uk/2012games/

tax-exempti()ﬂs/ceremoﬂy—
performers.htm.

46 Article 15 par. 2 of the OECD Model.

47 Regulation 7 (4),
http://www.hmrc.gov.uk/2012games/tax-
exemptions/uk-income-tax-exempt.htm.

48 Regulation 7 (4).

49 http://www.hmrc.gov.uk/2012games/tax-
exemptions/uk-income-tax-exempt.htm.

50 Regulation 8 (3), the 2010 Regulations.

st Exclusive right in relation to the use of
any representation (of any kind) in a
manner likely to suggest to the public
that there is an association between the
London Olympics and goods or services /
a person providing goods or services.
Schedule 4 of London Olympic Games
and Paralympic Games Act 2006.

52 Regulation 8 (4), the 2010 Regulations.

53 Regulation 8 (2), the 2010 Regulations.
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television workers, journalists), representatives of an Official Body, serv-
ice technicians, team officials, and technical officials.s

The income earned by these categories of workers during the period of
March 30, 2012, to November 8, 2012, from carrying out the official
function for which they have been accredited for, is tax exempt. If they
also exercise activities that are not covered by the official functions, the
splitting method described above applies (Section V B 3 i) to determine
the exemption’s extent.

iv. Workers of the Olympic site construction

The 2010 Regulations do not apply to the employees working on con-
struction of the Olympic venues. UK income tax will be due on the
income earned by those individuals.s®

4. PAYFEY and National Insurance Exemptions

PAYE is the system put in place to collect Income Tax and National
Insurance Contributions (NIC) from employees’ pay. Employers who
do not have a permanent establishment in the UK (see below Section
V C) do not need to deduct UK Income Tax and National Insurance
from employees’ earnings. If there is a permanent establishment in the
UK, the deduction will only be made with regards to non-exempt pay-
ments to non-resident individuals. No deduction will be made on
income exempt by the application of the 2010 Regulations.

In case of the existence of necessary deductions, the employer can
apply for Short Term Business Visitor Arrangement. This arrangement
provides that PAYE can be disregarded in certain circumstances. For
this arrangement to apply individuals must; (i) be resident in a DTT
country, (ii) come to work in the UK for a UK company or the UK
branch of an overseas company (iii) be expected to stay in the UK for
183 days or less in any twelve month period. Moreover, it should be
proven that the UK company or branch would not ultimately bear the
specified remuneration.’®

C. Permanent Establishments

1. Ordinary UK tax regime for permanent establishments

The meaning of “permanent establishment” under the UK domestic
law, which is defined in Article 148 of the Finance Act 2003 (FA 2003),
is largely similar to Article 5 of the OECD Model. As per article 148,
when the business of an enterprise is wholly or partly carried on from
a distinct fixed place in the UK (such as an office, a workshop or a
branch), a permanent establishment is created and is chargeable to UK
Corporation Tax.?

In order to constitute a permanent establishment, the place of busi-
ness must have a certain degree of permanency. In other words, it must
not be of a purely temporary nature. Most of the OECD member coun-
tries consider that a permanent establishment exists in situations where
a business has been carried on in a country through a fixed place that
was maintained for a period longer than six months.®® The UK follows
the same approach. If the business is conducted in the UK for less than
six months, no permanent establishment will be formed.

2. The 2010 Regulations

According to Regulation 10, activities performed by accredited individ-
uals, RHB and OBS workers (including residents and ordinarily resi-
dents in the UK for the purposes of Regulation 10), and London 2012
Partner workers, will not create a permanent establishment of the
employer of the individual carrying out the activity.® This Regulation
will thus prevent companies from falling within UK Corporation Tax
and VAT charges.

HMRC will simply ignore the presence of the employees during the
relevant period. Therefore, the days spent for the exercise of Olympic
activities will not add up to other days spent in the UK for the calcula-
tion of six months. The relevant period corresponds to from March 30,
to November 8, 2012.

A longer period is provided for London 2012 Partners and their direct
contractors that provide timing, scoring, or on-venue result services,®*
as the period of preparation prior to the Games requires them to be pres-
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ent much longer than other London 2012 Partners. The period runs
from January 1, 2011, to December 31, 2012.

It should be noted that only the Games-related activities are ignored
for the purpose of determining whether there is a permanent establish-
ment or not. If a non-resident company carries on both Games-related
and non-Games related activities at the same location, the exemption
for permanent establishments may not apply. In that case, all of the
income earned by that permanent establishment will be subject to cor-
poration tax.

D. Tax Avoidance

According to Regulation 11 tax exemptions will not apply where the
arrangements have as their main purpose, or one of their main purpos-
es, the obtaining of the exemption or benefit.%

VI. Customs Duties

In order to fulfill the requirements of Article 13 of the HCC, a tempo-
rary admission (TA) procedure is put in place. Accordingly, goods and
sporting equipment temporarily brought to the UK for use at, or in
connection with, the 2012 Olympic and Paralympic Games will be
exempt from custom charges. This procedure concerns especially non-
EU countries, since, in general, goods brought into the UK from anoth-
er EU Member State do not need to be declared.

The TA procedure applies to Olympic and Paralympic Family mem-
bers (IOC/IPC; NOC/NPC; accredited individuals; a member or
employee of the IOC/IPC, NOC/NPC or an International Sport
Federation; or LOCOG-approved Official sponsors and Rights Holding
Broadcasters).®+ Examples of goods that can be temporarily imported
for use at London 2012 under the TA procedure are; any sports equip-
ment necessary for training or competition at the London 2012 Games,
any new or used personal effects, any professional equipment and com-
puter equipment.” The exemption applies regardless the value of the
goods. In other words, there is no maximum value limit.5¢

As the name of the procedure indicates, goods need to be re-export-
ed outside the EU after use. The maximum period of use is fixed at 24
months. If the goods are not re-exported, custom charges will be due.
The only exception made to this general rule is for “give-away goods.”*”
Those are the goods such as sponsor t-shirts, commemorative pins and
badges, and caps that are distributed free of charge to the public dur-
ing the London 2012 Games. The public may include Games volunteers
and other Olympic and Paralympic Family members. Alcoholic drinks,
tobacco goods, or fuels are not considered as give-away goods.%

Goods that are intended to be sold for commercial gain in the UK
cannot be brought under the TA procedure. They will be subject to cus-
toms duties at the time of importation into the EU.% Large quantities
of food and drink for consumption during the London 2012 Games are
classified as “commercial import.”7°

Custom Procedure Codes (CPC) specifically agreed by HMRC for
the purpose of the Olympic and Paralympic Games, have the effect of
exempting from customs duties (and in some circumstances Import
VAT) some goods that cannot benefit from the TA Procedure.” Types
of the goods that are covered by these agreements are; Legacy Goods
(Olympic and Paralympic “heritage” items), goods donated after the

54 http://www.hmrc.gov.uk/2012games/tax-
exemptions/partner-workers.htm.

64 TA Procedure does not apply to specta-
tors of the Games.

55 Regulation s (2) and (3).

56 http://www.hmrc.gov.uk/2012games/tax-
exemption-regs.htm.

57 Pay As You Earn.

58 http://www.hmrc.gov.uk/manuals/pom-
manual/PAYE82000.htm.

59 Article 148 “Meaning of Permanent
Establishment”, Finance Act 2003.

60 OECD Commentary on Article 5, § 6.

61 Regulation 10, the 2010 Regulations.

62 Employees can be residents or ordinarily
residents in the UK for the purpose of
Regulation 10.

63 Regulation 11, the 2010 Regulations.

65 LOCOG Customs and Freight
Forwarding Guide, p. 6. Appendix 6 of
the Guide gives further examples.

66LOCOG Customs and Freight
Forwarding Guide, p. 6.

67LOCOG Customs and Freight
Forwarding Guide, p. 5.

68 LOCOG Customs and Freight
Forwarding Guide, p. 6.

69 LOCOG Customs and Freight
Forwarding Guide, p. 6.

70 LOCOG Customs and Freight
Forwarding Guide, p. 22.

71 http://www.hmrc.gov.uk/2012games/
importing-goods.htm.
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games, give-away goods including small food items and non-alcoholic

everage samples, pharmaceutical goods, and tourist literature that wi
beverag ples, ph tical goods, and literature that will
be given away for free.”

VII. Value-Added Tax

There are no specific VAT exemptions for the Games. Therefore, the
UK’s domestic VAT legislation will be applicable. The rate of the VAT
depends on the nature of the goods or services being supplied. The stan-
dard rate is currently 20 %.73

There is a general requirement for an organisation to register for UK
VAT when the value of its taxable turnover (the value of any goods or
services, unless they are exempt from VAT in the UK exceeds £ 77,000
within a 12-month period. An organisation is also required to register
for VAT if it expects that the value of its taxable turnover will exceed £
77,000 in the next 30 days.”* A VAT registered company must charge
VAT on its taxable sales, maintain the required VAT records, and peri-
odically declare the amount of VAT through a UK VAT Return. It can
recover input tax. Organisations that are not VAT registered in the UK
may still be able to recover UK VAT via the Cross-Border Refund
Scheme that is available to EU and non-EU organisations.

The absence of VAT exemption obliges the concerned persons to
comply with domestic VAT legislation. Undoubtedly, the compliance
to VAT rules is burdensome and incurs extra costs. The burden is heav-
ier for non-EU organisations. In the author’s opinion, providing a VAT
exemption is preferable. “Tax-free bubble” put in place by South Africa
during the 2010 FIFA World Cup, had the merit of providing a com-
prehensive VAT exemption. The system consisted of exempting profits
on goods sold or services rendered in the designated sites for the speci-
fied periods from any form of income tax and applying VAT at the zero
rate.” In order to increase efficiency and avoid any impracticability, tax
relief within the tax-free bubble applied to both residents and non-res-
idents.”® In our opinion, regarding VAT exemptions, example of South
Africa can be followed by other Host States.

VIIl. How to improve sports events tax exemptions

The most challenging part of sports events tax exemptions is their unpre-
dictability. Governments give guarantees to organising sports federa-
tions and make amendments to their domestic law in order to respect
their agreement. However, the exact scope of the exemptions depends
heavily on the authorities’ interpretation and the domestic law. For this
reason, their ambit is not precisely known until the beginning of the
sports event. Moreover, as the regulation is specifically prepared for a
particular event, it is impossible to rely on a developed practice.

In the author’s opinion, adoption of “Sports Events Tax Exemptions
Acts”, which applies generally to all sports events taking place in a State,
can significantly prevent the problem. States can develop a certain prac-
tice and a more precise interpretation of the law. Consequently, partic-
ipants to sports events will have a better understanding of the tax sys-
tem. Besides,”Sports Events Tax Exemptions Acts” will make countries
more attractive for international federations organising these events.

This approach was followed by two countries, namely South Africa
and New Zealand, in another important legal aspect of major sports
events: protection of trademarks. First country to adopt special legal
provisions on that matter was Austria, for 2000 Sydney Olympic
Games.”” South Africa took one step further by creating special rights
that can be invoked for any “major event”.”® South Africa’s special leg-
islation was voted in November 2002 in anticipation of the 2003 Cricket
World Cup. Alec Erwin, Trade and Industry Minister at that date, told
legislators the Merchandise Marks Amendment Bill was vital to protect
South Africa’s small but growing position in the world sports and enter-
tainment market.”? “Such ‘major event’ laws inevitably increase the
attractiveness of a country [...] and South Africa’s law was presumably
one factor which persuaded FIFA to award the 2010 FIFA World Cup
to South Africa”.3° New Zealand followed this example and adopted
the Major Events Management Bill, which entered into force on 29
August 2007.

In our opinion, following a similar path in taxation can bring more
clarity and significantly prevent heavy tax burdens. As analyzed above
the important aspects that need to be covered by these regulations are
exemption of organising associations / federations and their subsidiaries,
exemption of corporate tax that is achievable by not creating perma-
nent establishments in the Source State during the sports event, exemp-
tion of income tax for individuals such as sportsmen and support staff,
exemption from customs and excise duties and finally VAT relief to the

possible extent. R
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Legal Problems of the Olympic Movement

By Renata Kopczyk*

1. Introduction

Olympic Games are the greatest sports event in the world, in which
thousands of athletes take part. At the turn of July and September” 2012
there will be held the XXX Summer Olympic Games in London.
Contemporary nature of Olympic Games has departed from the assump-
tions of the knight-gentleman?® game, which possessed the idea of fair-
play launched by the baron Pierre de Coubertin.

History of the Olympic Games (OG)?, which dates back to ancient
times, obviously influenced its modern character. However the early
modern period is the time that had the biggest impact on the forma-
tion of contemporary law regulations forced in Olympic Movement. It
affects also the problems that appeared in relation to social and econom-
ic development. Olympic Games bring quantifiable financial benefits.
It should be remembered that since the revival of Olympic Games by
the baron Pierre de Coubertin in 1986 sports rivalry, as the sport itself
has undergone sweeping changes and actually appears to be complicat-
ed and multivariate phenomenont, that entails legal problems. The basic
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legal act of a constitutional nature, enacting the activity of International
Olympic Committee (IOC) and affiliated with it National Olympic
Committees (NOC) is the Olympic Charters. This document is
approved by the International Olympic Committee and is a set of fun-
damental principles of Olympism. It regulates the organization, activ-
ities and functioning of Olympic Movement. It also establishes the rights
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and responsibilities of its members®. At this point it has to be noted that
international sports organizations, which include the IOC, should be
counted as a separate doctrine of international law in the category of
international nongovernmental organizations (NGO). International
sports organizations are not legal entities in international law, but they
are corporate bodies operating on the basis of the law of the country of
the seat. In terms of formal and legal issues it means that regulations
established by them are not part of the international legal order. They
have the character of norms only within the organizations. However
taking into account their specialized character in an efficient way they
affect legislation of individual countries’. We have to remember that
sporting activities is connected with social and political aspects, which
correlates with increasingly deeper relations between entities occurring
in the sports market.

The aim of this paper is to show legal problems of the modern
Olympic Movement, which follows the actually social and economic
position of sport. From such point of view there will be analyzed regu-
lations of Olympic Charter touching issues connected with qualifica-
tions to OG, and also regulations of international law that directly or
indirectly influence issues related to participation in OG. Implementing
the concerning assumption there will be addressed the topic of age lim-
its, and also the issue connected with sex and its change.

2. Membership in the Olympic Movement

Determination of subject scope of Olympic Movement is the starting
point for considering qualifications for participation in the OG. The
Olympic Movement means coordination, organization, universal and
sustained efforts, implemented under the main authority of the IOC,
all natural persons and legal personalities inspired by the values of olymp-
ism®. It also has significant meaning relating to the problem of polar-
ization of modern Olympics®. According to the content of the Olympic
Charter, the condition of membership in the Olympic Movement is by
the approval of the IOC™. In accordance with its regulations the IOC
may assent as National Olympic Committee, as such national sports
organization, that is the activity linked with the direct mission and the
role of the IOC". Moreover pursuant to the relevant regulations, they
may also be accepted as the associations of National Olympic
Committees, International Sports Federations and their associations'™.
It should be remembered that only National Olympic Committees
approved by IOC are able to apply for their athletes to participation in
the OG*H.

Regulations of Olympic Committee do not determine strict borders
of recognition. Such decision is entirely in the hands of IOC, who can
work in this field with considerable flexibility. From the beginning of
its activity, the International Olympic Committee has had a policy that
assumes recognition of only such National Olympic Committees in
countries/territories, to which there is approval as to their status by the
world’s main law entities™. Such politics of IOC on the one hand allows
for participation in Olympic competition of athletes representing inde-
pendent countries, and also not independent territories and territories
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with complex legal and international status (as ex. Taiwan), on the other
hand it creates certain restrictions connected with participation in OG
countries that recently have become independent. An example of con-
firmation of accepted IOC reference lines of approval of NOC accord-
ing to the legal and international status of the country is found in
Kosovo. Mario Pescante, former president of the committee on interna-
tional relations IOC stated that acceptance of independence of Kosovo
by IOC will take place automatically after behaving in such a way by
the United Nations (UN). However the lack of acceptance of the coun-
try internationally does not automatically affect the exclusion of repre-
sentatives of such country from the sport competition. In such situa-
tions athletes may participate in OG as individual sportsman under the
Olympic flag, as it was in 2000 in relation to athletes from East Timor
that became independent in 2002. Athletes from these countries had
similar status during the OG in Barcelona, due to the inclusion of
Yugoslavia in international sanctions®.

Matters involving the NOC will still be in the sphere of political deci-
sions, and the lack of substantial regulations in this area will always cre-
ate legal hesitation as to the possibilities of participation and represen-
tation of ones country by its athletes.

3. Participation in the Olympic Games

Principles of qualification to the OG were determined in disposition of
art.40 of the Olympic Charter, which is called “Olympic key™. In accor-
dance with its content an athlete, a coach or an activist, to be eligible
to participate in Olympics must behave in accordance with regulations
contained in the Olympic Charter and regulations of certain interna-
tional sport federations, accepted by IOC, and also must be submitted
by its own Olympic committee'”. This regulation imposes an obliga-
tion on the mentioned group of respecting fair-play and non-violence
rules, and obeying provisions of the World Anti-doping Code.

The first paragraph of the implementing rules to art.40 of the
Olympic Charter, according to which each international sport federa-
tion implements its own criteria of qualification in certain sport in pur-
suance of an Olympic Charter that have to be submitted for approval
by the Executive Committee of IOC, is the personification of one of
the most important characteristics of Olympic system'®. Usage of qual-
ification criteria is by the international sports federations, associated by
the national federations and national Olympic committees, which is
under their responsibility’. In practice the procedure of gaining the
Olympic qualification and participation on OG is organized as such:
international federations set the criteria allowing to obtain the nomi-
nation to OG, but the main role in this area is the National Olympic
Committees that allows for participating in the IOG?*°, but leaving the
final decision to the discretion of IOC as the main authority of Olympic
Movement.

3.1 Age limit

The issue of age limit is an element that raises many emotions in the
sports world. Most of the international sports federations in their inner
regulations determine the age brackets and set the minimum age that
enables them to participate in a certain class of competition (e.g. World
Championships, Olympic Games)*. International Olympic Committee
through the years has changed its approach a few times regarding this
subject. Art.42 of the Olympic Charter proclaims that age limit is set
by regulations of international sports federations, appropriate for cer-
tain disciplines, that have been approved by Executive Committee of
IOC. Such content of the article prejudge the approach of IOC to this
issue, while pointing out that it is a common project of IOC and inter-
national federations established on the basis of condominium. In prac-
tice the IOC reserves full control, but has left the decision on age lim-
its to many federations. While setting such limits, they should consid-
er the good of the athlete and in particular the health point.

There is no hesitation that regulations simulating age limits can be
important in saving the rights of young sportsmen and for complying
with fair-play rules. Age brackets are perceived as one of the methods
for protection of minors. The doctrine emphasizes that participating of
minors in commercialized and highly professionalized sport can expose
them to the violation of personal rights*>. On the one hand there is a
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common acceptance of applying limits, but on the other hand sport is
the right of human and participation in sport competition that should
be open and without discrimination points?. This basis the question is
raised as to whether age limits can be sanctioned for the protection of
children.

Proponents of the implementation age limits emphasize that such
regulations are consistent with Conventions on the Rights of the Child**
and the principle of proportionality. According to the substance of art.31
paragraph 1 of the Convention, countries parties consider the rights of
children with the rest and spare time, to taking part in games and recre-
ation activities, appropriate to the age of children, and to unfettered
involvement in cultural and artistic life, which clearly should point to
appropriate distribution of competitor training system and in the long
term avoid abuses in this area. The Convention includes regulations
imposing an obligation on signatories to establish minimal age limit*,
however these provisions do not relate strictly to sports area. However
opponents of age brackets claim that contemporary paternalism con-
nected with the division of the world of children and adults is unjusti-
fiable and leads to discrimination that is the violation of human rights.
There is invoked in this context the content of the Universal Declaration
of Human Rights?” that clearly emphasizes protection against discrim-
ination®.

It is significant to pay attention that the matter of age limits concerns
minimum limit, upper border is not controversial both in doctrine and
in practice. It is an argument for the proponents of the conception of
introduction of minimum age limits pointing at the aim of protection
the health of minors.

3.2 Participation of transsexuals in the Olympic Games

The case of transsexuals in sport is not a new topic. For a long time this
problem has been the subject discussed by the greatest world sport
events®. However lately according to the fight for the rights of the indi-
vidual it took boarder and more universal assessment. Identification of
sex in sport is a very complex problem, where medical and legal aspects
have to be taken into consideration. Since the mid-sixties we have dealt
with so-called gender tests that assume to preserve fair-play competi-
tion3®. In 2000, the International Olympic Committee endured a per-
formance as a result of the lack of criteria that could allow them to clear-
ly prejudge the sex of the athlete’”. However it should be established
during OG in London, to which lead to the example of representative
RPA Caster Semenya. Semenya won golden medal in 2009 in Berlin dur-
ing World Athletic Championships in the race for 8oom. It is also worth
mentioning the case of Renee Richards*,Maria Jose Martinez Patino’
and Mianne Bagger**. Spanish hurdler Maria_jose Martinez Patino before
Universiade in Kobe 1985 did not pass the test of gender and automat-
ically was excluded from the competition. At the same time it resulted
in loss of scholarship at the university. As the first one in the history she
opposed the official decision proving that the so-called androgen insen-
sitivity syndrome could not affect the results achieved by her. Athlete
status was re-established to her before the OG in Barcelona, after the
statement of the Medical Commission of the IOC that the chromoso-
mal criterion cannot decide on one hundred percent of the gender.

The IOC commented on the trend of anti-discrimination and pro-
tection of the rights of the individual, by an announcement on 17™ of
May 2004 that permits participation in Olympic Games by athletes that
changed their gender?. However this decision had some reservations.
According to the guidelines of the IOC persons that changed their gen-
der before puberty should be considered as: a man, in case of change
from female to male; a woman, in case of change from male to female.
Persons that changed their gender after puberty there is applicable grace
period, which lasts two years. Furthermore, it must be complete surgi-
cal removal of both gonads and external sexual organs’®. The change of
the gender must be legally recognized, which can encourage abuse?7as
there are varied regulations in different countries. History of the sport
shows that manipulation of sex with great results and benefits has no
limits.

As the practice shows the topic of admission of people after change
of gender to the sport competition is highly complicated and requires
individual consideration each time. Moreover in the age where human
rights are affirmed and at every turn the equality, the right to equal legal
protection and the right to the protection against discrimination are
emphasized, the decision of IOC in 2004 seems to be appropriate and
compatible with the content of the Olympic Charter, that points to the
meaning of fair-play rules?® based on respect for human dignity. What
is more imperative of non-discrimination is one of the fundamental
principles of the Olympic Movement that underlies the Olympic legal
order. Olympic Charter expressis verbis shows that doing sport is a human
right. It should be remembered that the introduction of a ban on trans-
sexuals in sport events may be considered a branch of legislation, for
example Universal Declaration of Human Rights. According to its art.7
all the people are equal before the law and have the right to legal pro-
tection with no distinctions. Furthermore each person has the right to
protection against any discrimination and exposure to it¥.

3.3 Individual law to participate in Olympic Games
It is also relevant to pay attention to the controversial issue in the doc-
trine, which applies to the right to participate in OG. In pursuance of
part of the doctrine we cannot talk about the right of the athlete or the
right of the coach or activist to participate in OG, only about the pos-
sibility, privilege, that in reality is dependent on the will of different
entities- international sports federations or National Olympic
Committees. In opposition to this theorem are authors that show exis-
tence of individual rights of sportsmen to participate in OG*.
Olympic Charter in art.44 paragraph 2 predicts that only NOC that
are regarded by IOC have the right to submit athletes for participation
in the Olympics and no one else has the right to participate in the OG.
Additionally, the NOC can submit athletes only after the recommen-
dation of national federations. If the NOC confirms such sportsmen
they then send it to the Organizing Committee of the Olympic Games.
Organizing Committee of Olympic Games has to approve receipt of it.
The NOC has to check the validity of applications that were proposed
by national federations and make sure that nobody was omitted for rea-
sons of religion, politics, race or any other form of discrimination®'. At
first glance, such formulation of the content of art.44 prejudge the lack

22 Farstad S., Protecting Children’s Rights in
Sport: The Use of Minimum Age,
University of Fribourg 2006, p.1. See also:
Weber R., Protection of Children in
Competitive Sport, Some Critical
Questions for London 2012, International
Review for the Sociology of Sport, March
2009 Volume 44, p. 55-69.

23 Olympic Charter, Fundamental Principles
of Olympism.

24 Conventions on the Rights of the Child, Dz.

U. 1991 No. 120, item 526.

25 Ibidem, art. 32.

26 Archard D., Children, Rights and
Childhood, 2nd edn , Routledge, 2004, p.
70-85.

27 Declaration of Human Rights,
available at: http://www.unesco.pl/filead-

62

2012/1-2

min/user_upload/pdf/Powszechna_Dekla
racja_Praw_Czlowieka.pdf

28 Ibidem, art. 9.

29 See Chrostowski K., Ple a sport, Sport
Wyczynowy 2005, nr 3-4/483-483, p. 61-
66; J. Pilgrim, Martin D., Binder W., Far
from the Finish Line: Transsexualism and
Athletic Competition, Fordham
Intellectual Property, Media &
Entertainment Law Journal, Vol. XIII,
2003, P.495-549.

30 See more: Fastiff P. B., Gender Verification
Testing: Balancing the Rights of Female
Athletes with a Scandal-Free Olympic
Games, 19 HASTINGS CONST.
L.Q.,1992, p. 938 -939.

31 See Ritchie I., Sex tested, gender verified:
controlling female sexuality in the age of

containment, Sport History Review 2003,
p-80-98.

32 Case Richards v USTA, 400 N.Y.S. 2d.at
268.

33 Peel R., Maria’s Story. In Eve's Rib -
Searching for the Biological Roots of Sex
Differences. New York Crown Publishers
1994.

34 Bialowas A. M.,,Swinging from the ladies’
tee: Gendered discourses of golf, UMI
Dissertation Publishing 2011.

35 See IOC approves consensus with regard to
athletes who have changed sex, available at:
http://www.olympic.org/news?arti-
cleid=56230.

36 Ibidem.

37 See also Shy Yael Lee Aura , Like Any
Other Girl: Make-to-Female Transsexuals

and Professional Sports, Sports, Sports
Law Journal 2007, p.9s-111.

38 Dryden N., For Power and Glory: State-
Sponsored Doping and Athlets’ Human
Rights, Sports Lawyers Journal, Volume 13,
Spring 2006, Number 1, p. 7.

39 More, L. C. Cunha Lima, Participation of
tre als in sport competiti
of human rights [in:] D. P.
Panagiotopoulos (ed.) Sports Law. An
Emerging Legal Order Human Rights of
Athletes, 2009 p. 331-335.

40 See Engelbrecht G., The individual right
to participate in the Olympic Games, The
International Sports Law Journal 2004/1-
2, p. 8-13.

41 Olympic Charter, art. 44 par.3.

42 Ibidem.

- an issue

The International Sports

QAW Journal



of possibilities of the individual approach to the athlete. However deci-
sions of the CAS chamber ad hoc indicates the possibility that the IOC
can take into consideration such decision, with nothing required by the
regulations of previous application by the NOC# relating to examples
of sportsmen representing countries where wars, or countries that haven’
had time to organize their inner structures after conflicts, or sportsmen
connected with NOC that boycott Olympics (in such a situation that
the IOC can admit “wild card”#. Similarly the IOC can behave, in case
of defective application to OG, without any fault on the athlete side*.
Individual approach to the sportsman and allowing participation in
competition may also be done in case of discrimination- reasons not
connected strictly with sport.

5. Conclusions
Sport is a multifaceted phenomenon and nowadays plays an important
part in social and economic life of certain countries. Olympic Games
as the biggest sport event in the world that creates great economical pos-
sibilities attracts the attention of different backgrounds, what at the
same time influences on the increase in number of sports conflicts that
very often are subject to the decision of international courts.
International Olympic Committee still implements the amendments
to the regulations contained in the Olympic Charter adjusting them to
the requirements of the changing reality. That aim of such activity is
posing difficulties that are inevitable in terms of internationalization of
sport. Contemporary problems of Olympic Movement are related to

many aspects, which are impossible to define in the closed catalog. They
concern for example the participation of professionals in sport rivalry,
nationality, gender, age, media rights, protection of personal goods or
provisions of the World Anti-doping Code and its compliance with
human rights. This paper concentrated on only a few of them. The argu-
ments presented tends to arrive at the conclusion that there is indispen-
sable acceptance by IOC and other sports organizations official criteria
that would avoid problems connected with the identification of sex.
Moreover it can be stated that regulations concerning age limits creates
alot of controversy and is far from the Olympic ideal. Attention should
also be paid to politicization of the IOC, which decisions more often
deviate from the antic idea of pure fight and concentrate on the politi-
cal interests of the association.

It seems to be a significant restriction that although art.44 of the
Olympic Charter, that clearly says that only NOC can submit athletes
to participation in competitions during OG, yet in certain cases the
sportsman can be allowed to compete by the decision of IOC.

There is no question that these problems are complex and create chal-
lenges for sports bodies, but they should aim to ensure the security and
fair competitions in agreement with basic rights of the individual.
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Lex Olympica: From the Inter-State Ancient Greek Law to
the Rules of Participation in the Modern Olympic Games

By Dimitrios P. Panagiotopoulos*

Introduction
The Olympic Games is a major international event featuring summer
and winter sports, in which thousands of athletes participate in a vari-
ety of competitions.
The Olympic Games have come to be regarded as the world’s fore-
most sports competition where more than 200 nations participate.
The Ancient Olympic Games were a series of competitions held
between representatives of several city-states and kingdoms from Ancient
Greece.

A. Olympic Interstate Ancient Greek law

In ancient Greece, the Olympic Games followed a parallel path to other
institutions such as the State and the Law. It can be said that during the
mentioned period, they included the Law as a new concept in the City-
State, where the Law was not defined by one person, the king, but was
shaped by the idea of justice for the masses. It was subject to the peo-
ple and was protected by Divine Justice, particularly by Zeus, the God-
Protector of justice.

In the classical period, the elementary unit in the City-State was the
citizen; that is the individual who forms the functions and sets the insti-
tutions, who establishes the State. This was a democratic State under
the rule of a Law which had passed from the temples of the sacred sites
to the temples of the State. The People’s Assembly was the body in which
citizens participated and where the concept of justice was beginning to
take form'. It seems that the Greek Customary Law, dating from pre-
historic and historic times, exerted a strong influence on this new con-
cept.

Plato deals with the citizen in whom the idea of justice prevails, not
only in relation to himself but also in relation to others. This was com-
petition in the social arena, where the citizen should be fair. This model
was displayed in competition and particularly in the morals of the
Olympic Games through the athletic virtue of modesty. That means the
individual’s internal disposition, allowing him to realize the fair and the
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unfair in competitive effort in the stadium and, by extension, on the
social level. The lack of a measure of modesty and of the limits set by
the Gods was viewed as an insult and contempt of common feeling.
Justice punishes this insult, satisfying the gods and re-establishing the
order of things®.

Thus, the “common standards of Greeks” and the “legitimate stan-
dards of all humans” were understood as sources of interstate and inter-
Hellenic - international law in the sacred places of ancient Greece, such
as Delphi, Olympia, Nemea and the Isthmus? . At that time, an athlete
was no more than the figure of the citizen of the City-State trying to
prove this modesty through athletic competition on the difficult road
to victory in the Olympic Stadium and seeking the favour of gods. This
victory in noble Olympic competition was rewarded as a virtue and
sanctioned by an olive branch. The concept of justice serving this idea
of the members of the “city” in relation to Law became the example of
virtue, the aim of every citizen in order to be “good and virtuous” on
which a well - governed City - State could rely.

According to this verse, the notion of justice was highly developed
among members of a society that was organised into a State during the
particular period, while the building of the new classical civilization of
the ancient world was erected on this foundation of the common notion
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of justice in the sense of individual virtue. Law incorporated the entire
set of the rules of behaviour based on the customs and habits and the
notion of justice that were instituted by the State authorities. “Law is
the king of all, both mortal and immortal™.

This notion of Law in the Olympic Games in the course of their evo-
lution and in particular during the development phase of interstate rela-
tions in Ancient Greece, established an interstate system of Law which
affected the games on the basis of the interstate-international charac-
teristics of Hellenic Law in classical antiquity.

This interstate Law of Olympic Games established Olympia as the
island of peace in Greek antiquity.

Important was also the institution of armistice’ in antiquity. It was
an act of peace, signifying the cessation of hostilities, in the context of
a significant and unanimously accepted event as were athletic contests.
Supreme examples of such contests were the Olympic Games which
were held within the framework of a ritual sacred by the custom of the
holy places®. As a custom of interstate law, armistice appears as a form
of law with universal character since, in order to be enforced in its let-
ter and substance, the existence of a contract, from which this form of
contemporary interstate law would emanate, was necessary. It is also
found under the name of truce” .

The convention on the Olympic armistice later seems to have attract-
ed the interest of other city-states, who were bound by its rules. Thus
the opportunity of peaceful competition was created in the Greek sanc-
tuaries of the city-states at a pan Hellenic level, not only between their
athletes, but also between the states by their presence at the occasion,
by the erection of monuments and by votive offerings, while every ath-
lete’s victory was considered as a victory of his home city-state®. The
participation of athletes in chariot races such as: of the Ilians in quadri-
garacing in 672 B.C,, of the Argeians in horseback racing in 480B.C. and
in quadriga racing in 472B.C. etc., shows that the competition was also
associated with their particular city-state and therefore victory or defeat
is also attributed to it.

As a source of interstate-international law, the convention on the
Olympic truce mainly ensured the arrival of city-state delegations in
Olympia where the Olympic Games were being held. The area of
Olympia is declared sacred throughout the duration of the Olympic
truce?®. According to the law of the armistice, applicable to all-states,
any violation of the area of Olympia during the period of truce was con-
sidered to be a sacrilege.

In order for the Olympic truce to be enforceable as a rule of inter-
state international law, it had to be widely publicized and be given a cer-
emonial character. That is to say, it had to become known so as to enable
“the cities” on one hand to send “observers” to the Olympic festivities
and on the other hand to comply with the letter and spirit of the
Olympic truce, which was the armistice between belligerents and the
establishment of peace. In order words, publicity and grandeur as well
as the imposition of penalties by the Olympic congtess in case of viola-
tion of the Olympic truce were necessary to the validity of the Olympic
truce, in order to secure compliance by the states. The element of pub-
licity was satisfied by the obligation of the Ilians to announce the begin-
ning of the armistice as well as to announce its termination™.

Thus the Olympic truce became a fundamental rule of law, express-
ing the notion of interstate contract and the forging of a relationship
between the city-states and their members, on the grounds of justice in
great Olympic Games festival, the latter, express the ultimate purpose
of their great aspiration in peace between all the members of the ancient
society.

4 PLATO, Gorgias 44 b., Nomoi 714 e. See
also PINDAR R, Fragment 169. Isthmian
Odes, 2, 38.

s The word armistice is derived from the
Latin “arma”(arms) + stare, statum”, (to 6

the word armistice is synonymous to the
word “truce”. See Ch. Sakellariou,
Dictionary of Modern Greek, 2nd ed.,
Athens: L. Sideris, p.74.

Pausanias mentions the truce observed by
stand still). In both languages it means to the Corinthians in order to hold the
Isthmian Games. See Pausanias, lliaka,
Chapt, 2.1.

Delphic Sibyl Inscription (1688), 49. See

hold the hands (away from arms). See
Websters' New Collegiate Dictionary, sec-
ond edition (in English). See I. 7
Stamatakos, (1949), Dictionary of the
Ancient Language, Athens, p. 316 a. i.e.

also Plutarch, Lycurgus, 1 & 23 and
Esychius and Pausanias, lliaka s, 15, 7.
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B. The Modern Olympic Games via Lex Olympica

a. Principles and participation in the Olympic Games

In our era, the organizing authority of the Olympic Games, in the form
we all know, is the International Olympic Committee (IOC), an inter-
national committee of individuals which has gained international author-
ity and moral weight with its activities over a long period of time and
has been tacitly accepted by the international community™. Recently it
was invested with the form of a Non-Governmental Organization oper-
ating in accordance with the terms of the Olympic Charter. As express-
ly stating in the Olympic Charter I0C, seated in Lausanne
Switzerland® is “an international non-governmental not-for-profit organ-
isation, of unlimited duration, in the form of an association with the sta-
tus of a legal person, recognised by the Swiss Federal Council in accordance
with an agreement entered into on 1 November 2000”. The activity of the
IOC is defined by the Olympic Charter, which defines the Committee’s
authority over the Olympic Activities organizational and ceremonial
matters.

The International Olympic Committee is the supreme authority of
the Olympic Movement™. Acting as a catalyst for collaboration between
all parties of the Olympic family, from the National Olympic
Committees (NOCs), the International Sports Federations (IFs), the
athletes, the Organising Committees for the Olympic Games (OCOGs),
to the TOP partners, broadcast partners and United Nations agencies,
the International Olympic Committee (IOC) shepherds success through
a wide range of programmes and projects. On this basis it ensures the
regular celebration of the Olympic Games, supports all affiliated mem-
ber organisations of the Olympic Movement and strongly encourages,
by appropriate means, the promotion of the Olympic values.

According to the Olympic Charter, some of the basic roles of the IOC
are: to encourage and support the promotion of ethics in sport as well
as education of youth through sport and to dedicate its efforts to ensur-
ing that, in sport, the spirit of fair play prevails and violence is banned;
to encourage and support the organisation, development and coordi-
nation of sport and sports competitions; to ensure the regular celebra-
tion of the Olympic Games; to take action in order to strengthen the
unity and to protect the independence of the Olympic Movement; to
act against any form of discrimination affecting the Olympic Movement;
to lead the fight against doping in sport; to encourage and support
measures protecting the health of athletes; to promote a positive lega-
cy from the Olympic Games to the host cities and host countries; to
encourage and support the activities of the International Olympic
Academy (I0A) and other institutions which dedicate themselves to
Olympic education etc’.

Under the Olympic Charter in force till 1993 “the meaning of a coun-
try refers to every country, State, dominion or section of a dominion
which is considered by the IOC as being subject to the jurisdiction of
a National Olympic Committee (NOC) recognized by the IOC™'®.
Certainly this happened only if the Charter of the National Olympic
Committee was in compliance with the Olympic Charter? .

Given this provision, the criterion of participation of a people in the
Olympic Games should not reside in the nature of its State, but in the
fact that this people living in a particular dominion or in a section of a
dominion, had a National Olympic Committee recognized by the
International one; this means that this nation was complying with the
provisions of the Olympic Charter and that it had the right to partici-
pate in this international event - by the intermediary of the NOC - as
a peoples entity and not as a State.

8 PAUSANIAS, Iliaka, 1, 10, 2, 2, 2, 2, XXII,
2, XXI1I, 2, 22.

9 PINDAR, 2, 23; STRAVON, 8, 343; M.
Croiset, The Civilization of Ancient
Greek, (origin in French), Greek transl.

13 Characterised in the Olympic Charter as
“the Olympic capital’, lympic Charter,
I1.O.C. 2010, Article 15 par. 2.

14 International Olympic Committee’s site :
http:/Iwww.olympic.org/about-ioc-insti-

Govotsis, p.40). tution

10 PAUSANIAS, Iliaka, 1, 20, 1, and
Philostratus, Gymnasticus, Chapt. 1, p.264
& foll.

11 D.P. Panagiotopoulos, Op. cit., page 137.

12 lympic Charter, 1.O.C. 2010, Rule 15 par. 1.

15 Ibid, International Olympic Committee’s
site.

16 1.0.C. Olympic Charter Article 31.

17 Ibid, Op.cit., provisions of the Articles 31
and 32.
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In terms of the Olympic Charter only the International Olympic
Committee, for matters regarding the Olympic Competition, and the
International Sports Federations, for technical matters, can lay down
conditions of participation in the Olympic Games™. The rules elabo-
rated by the International Sports Federations commit not only the
sports authorities of each country, but also its administration and its
legislator. If the national legislator does not comply with them, the
National Federation of its country will not be able to participate in the
games governed by the rules decided by the International Federations™.
Namely, the states are committed to comply with the rules deriving from
the International Olympic Committee and the International Federations
as rules that are generally «accepted»*°. For special Olympic matters, for
which the Olympic Charter makes provision, such as the Olympic
Symbols and their protection, the IOC elaborated an international
Treaty (Nairobi, 1981), open to the signature by States. This treaty has
been ratified by the Greek Legislator and is in force as a rule of nation-
al law*'. It prevails over any other rule related to the same matter.
According to this treaty, the exclusive right of using the Olympic sym-
bol belongs to the International Olympic Committee and to the Greek
Committee of the Olympic Games for the Greek territory.

b. Olympic Recognition

As it is clear, the recognition of the National Olympic Committee of
any country is the first and most important step for it, to enter the
Olympic games and gain the benefit to participate in them. Today
according to the official data, uploaded in the International Olympic
Committee’s site??, there are 204 recognized NOC.

The Olympic Charter provides specialized organizations (such as the
National Olympic Committees, non - governmental organizations deal-
ing with sports, the International Federations etc) and committees with
concrete competence recognized by the IOC.

In the past, the International Olympic Committee recognized organ-
izations directly or indirectly®. The decision on recognition was based
on specific formalities or criteria that the IOC had defined. In terms of
the Olympic Charter of 1921 “every National Olympic Movement estab-
lished by one or more members of the IOC for their own country, and
in accordance with the provisions of the Olympic Charter, is recognized.
The recognition stops existing “Ipso - Facto”4.

According to the article 25 of the statute of 1949, the National Olympic
Committees could be recognized provided that the majority of their
members were representatives of Federations dealing with sports con-
tained in the Olympic program. They should be subject to the interna-
tional federation’s members of the International Olympic Committee.

The National Olympic Committees should have recognized only one
federation, which should be an official independent organization deal-
ing with all the Olympic matters.

Those elements provide the basis of today’s Olympic Charter®. At
the end of the 1960 decade, the IOC charged the organizing committee
with the task of forming the criteria of the Olympic recognition, which
the IOC approved, and to begin examining the applications for recog-

nition of sports organizations®.

18 Silance L., (1971), op. cit., p.148.
19 Nafziger J., (1980), op. cit., pp. 78-79.
The same author comments on the inter-
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Olympic Charter 1991, article 12 and the
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EOC no 36/74-12/12/1974, on the
‘Waltrave and Koch case, 1974 Library
(Collection) p.1405, 2nd verdict no. 13/76-
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20 Greek Law nos. 1347/1983 and 1808/1951,
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Europeennes, document 1-53/84/B, Apr.2,
1984 pp.23-24.prior to this reference see
Nafziger J., (1980) op. cit., p.76, Ibid.,
(1988), International Sports Law, New

prior to this reference , see sports Code by
Panagiotopoulos D., (1991) , 3rd edition ,
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The Olympic Charter is interested in the development and the pro-
tection of the Olympic Movement. In order to ensure the supremacy
of the IOC the Olympic Charter defines criteria, which a National
Olympic Committee should fulfil in order to be recognized by the
International Olympic Committee and become a part of the Olympic
Movement.

According to the Olympic Charter, a National Olympic Committee
may be recognized by the International one, provided that it submits
for approval “an application with the IOC demonstrating that the appli-
cant fulfils all conditions prescribed by the Olympic Charter, in partic-
ular in Rule 29 and BLR 28 and 29”%7.

Proof must be adduced that the national federations which are mem-
bers of the NOC exercise a specific and real on-going sports activity in their
country and internationally, in particular by organizing and participating
in competitions and implementing training programs for athletes®.

The Olympic recognition of the National Olympic Committees is a
procedure aiming at the expansion of the Olympic space international-
ly within the boundaries of the state, of its territory, or part of its terri-
tory”®. According to the Olympic Charter the state, as a territory which
belongs to the jurisdiction of the respective NOC recognized by the IOC,
should correspond to the territory and to the traditions of its country”.
The Olympic recognition appears as the recognition of “a right”, which
is the right of participation of a country in the Olympic Games, accord-
ing to the terms of the International Olympic Committee, that exercis-
es supreme authority on the Olympic Movement and the Olympic
Games*. According to one of these terms, the criterion for participation
in the Olympic Movement is the recognition of the National Olympic
Committee by the International Olympic Committee?.

Only the recognized National Olympic Committees, as the repre-
sentatives of the people of the respective country, can declare the par-
ticipation of athletes in the Olympic Games. The final decision about
this declaration will be taken by the executive committee of the IOC.

The Olympic Recognition of the International Federations of Sports
widens the subjective borders of the Olympic Movement. It creates a
movement which is organizationally expanded to the whole space of
universal sports. Objectively considered, the Olympic recognition of
the I.Es, places at the service of the Olympic Games and of their
Doctrine many international organizations, the I.Es of sports with spe-
cific technical duties and authority.

With the approval of the statutes of an International Federation by
the executive committee and the confirmation of the observance of the
norms of the Olympic Charter, recognition has some effects on the
International Federation. These effects can be classified into: legalizing
and transmissive. On the basis of the first effect, every L.E have the right*
to formulate proposals addressed to the IOC concerning the Olympic
Charter and the Olympic Movement; to collaborate in the preparation
of Olympic Congresses; to participate, on request from the IOC, in the
activities of the IOC commissions.

Moreover, the sports of the recognized International Federation are
contained in the Olympic program and in the program of the Continental
and Regional Games supported by the IOC. With the Olympic

York, Traditional Publishers , pp.101-136
by Panagiotopoulos D., (1991), The
Olympic Games Law: in Ancient and

25 Olympic Charter, I.O.C. 2010, Rule 3
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Comite International Olympique, in:
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277 Olympic Charter, I.O.C. 2011, Bye Law to
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Modern Times , Athens - Comotini:
Sakoulas, pp.179-186
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http://www.olympic.org/national- 28 Olympic Charter, I.O.C. 2011, Bye Law to
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29 Schroeder J., (1976) ,Symbolik der
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Recognition of the I.Es, according to the letter and spirit of the provi-
sions of the Olympic Charter, the IOC transfers power for matters of
technical nature to the I.Es. In other words, recognition effects for tech-
nical matters, for the organization of the Olympic sports and the per-
formance of the Olympic Games. To that end, every IF have the mission
and the role® to establish and enforce, in accordance with the Olympic
spirit, the rules concerning the practice of their respective sports and to
ensure their application; to ensure the development of their sports
throughout the world; to contribute to the achievement of the goals set
out in the Olympic Charter, in particular by way of the spread of
Olympism and Olympic education; to express their opinions on the can-
didatures for organizing the Olympic Games, in particular as far as the
technical aspects of venues for their respective sports are concerned; to
establish their criteria of eligibility for the competitions of the Olympic
Games in conformity with the Olympic Charter, and to submit these to
the IOC for approval; to assume the responsibility for the technical con-
trol and direction of their sports at the Olympic Games and at the Games
held under the patronage of the IOC; to provide technical assistance in
the practical implementation of the Olympic Solidarity programs.

An element of major importance on the basis of which Olympic
recognition is granted to National Olympic Committees, International
Federations and other international organizations dealing with sports,
is compliance of their statute with the provisions of the Olympic Charter.

The Olympic Recognition exists so far as the conditions required are
fulfilled by the sports organizations belonging to the Olympic
Movement. If these conditions stop being fulfilled the IOC recalls the
recognition .

According to an explicit provision of the Olympic Charter’* in case
of any violation of the Olympic Charter, the World Anti-Doping Code,
or any other regulation, as the case may be, the IOC Executive Board
or the disciplinary commission® may take the relevant measures or sanc-
tions depending the severity of the violation and the person commit-
ted it. With regard to the NOC the IOC Executive Board or the disci-
plinary commission the measures or sanctions could be¥® “a) suspension
(I0C Executive Board); in such event, the IOC Executive Board determines
in each case the consequences for the NOC concerned and its athletes; b)
withdrawal of provisional recognition (I0C Executive Board); ¢) with-
drawal of full recognition (Session); in such a case, the NOC forfeits all
rights conferred upon it in accordance with the Olympic Charter; d) with-
drawal of the right to organize a Session or an Olympic Congress (Session)”

A National Olympic Committee, the Olympic recognition of which
has been suspended or recalled, is, in fact, put out of the Olympic world,
which means that for the IOC, the Supreme Authority of the Olympic
Movement, this Committee does not exist. This applies also to the case
of an International Federation, from which the IOC withdraws its recog-
nition, when the required conditions stop being fulfilled.

The consequence of the cessation of the recognition of an
International Sports Federation is the loss of the right to appear on the
official program and on the program of the Continental and Regional
Games under the auspices of the IOC. In addition, the aforementioned
legalizing effects of the recognition of the L.E. are withdrawn.

Conclusion

The goal of the Olympic Movement is clearly defined in the Olympic
Charter: “The goal of the Olympic Movement is to contribute to building
a peaceful and better world by educating youth people through sport prac-
tised in accordance with Olympism and its values’?.

In ancient Greece the institution of the Olympic Games was subject
to a severe law supreme to that of the Cities and accepted by the “inter-
national” society of the time; the issue of the Games, was an issue of the
Cities, which were committed to respect the truce or be excluded from
the Games. So, the idea of truce is of major importance, in the era of
ancient Greece.

But from these days until today, many rules are held, for a country
to be able to participate in the modern Olympic Games. The Olympic
recognition is a procedural act of connecting the IOC with National
Olympic Committees, International Federations and international
organizations dealing with sports and desiring to belong to the world
of the sports movement governed by the rules of the Olympic Charter.
The Olympic Charter should be accepted and observed by the recog-
nized National Olympic Committees, the International Federations
and the international organizations. The fulfilment of this condition
will enable them to exercise their rights within the Olympic Movement

and participate in the Olympic Games. T

36 Olympic Charter, 1.O.C. 2011, Rule 23

par. 1.4.
37 See Olympic Charter, 2011, Rule 1

33 Op.cit, Rule 27 par. 1.

34 Ibid, I.O.C. 2011, Rule 23.

35 If the IOC Executive Board delegates its
power to it (the disciplinary commis-
sion). Olympic Charter, 1.O.C. 2011,
Rule 23 par. 2.4

Guilty Until Proven Innocent: The ‘Olympic’ element of the
Advertising Regulations for the London 2012 Olympic Games

By Kaman Kala*

1. Introduction

New regulations governing the use of advertising and trading in the
vicinity of the Olympic ‘event zones’ was introduced in December 2011.
The London Olympic Games and Paralympic Games (Advertising and
Trading) (England) Regulations 2011 (the regulations) have been made
under the authority of sections 19 and 25 of the London Olympic Games
and Paralympic Games Act 2006, as amended by the London Olympic
Games and Paralympic Games (Amendment) Act 2011, which received
Royal Assent on 14th December 2011 (the Act).

One can assume that the principle objective of the advertising regulations
will be to reinforce the protection against the phenomenon of ambush mar-
keting. Ambush marketing involves a business organisation’s attempt to
capitalise on the goodwill, reputation and popularity of an event, by creat-

* Zaman Kala is an Associate Lecturer in
law at the University of Central
Lancashire and Edge Hill University.

1 Arul George Scaria, Ambush Marketing:
Game within a Game, (Oxford University
Press, New Delhi, 2008) pg 29
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ing an association with the event, without the authorisation or consent of
the organisers (Scaria 2008, 29)." The privilege of affiliating the name of a
business to a prestigious event is normally done so via sponsorship. The
consequences of unauthorised association leads to consumer confusion,
where an official sponsor is often deprived of the benefits that sponsorship
agreements are designed to generate. Furthermore, the organisers also retain
a duty to ensure that they protect the official sponsors, as a lack of protec-
tion can potentially lead to business organisations abstaining from provid-
ing sponsorship funding in the future. It has also transpired that sui gener-
is legislation must be utilised for ambush marketing purposes, as intellec-
tual property actions in the context of ambush marketing are often rendered
futile. This is because successful actions often require factual evidence of
infringement, which ambush marketers have become exceptionally astute
at circumventing. For example, rarely will one see an ambush marketer
utilise the five interlocked rings in any of their marketing campaigns. This
paper will briefly outline the key advertising restrictions that have been intro-
duced and will evaluate the legislature’s ‘gold-plating’ element of the regu-
lations - the introduction of a reversed presumption of guilt.>
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2. Event Zones

The event zones are now clearly identified utilising maps and coloured
boundary lines®. Such zones can be classified as the area within the imme-
diate vicinity of the major Olympic venues. With regards to spectacles
such as the marathon route, the regulations will apply to the various
parks, roads and other land that the marathon passes. The regulations
will prohibit advertisers from advertising on the tube and rail stations
that are above ground and within the event zone and will also prevent
advertisers from accessing the airspace immediately above an event zone
for unauthorised advertising purposes.

2.1 Event Period

It is also clear that the restrictions will only apply during the appropri-
ate event period(s)*. Such periods will generically revolve around the
day prior to an event taking place, until the final day of events taking
place in the event zone. Naturally, the event period for the Olympic
Park will have the longest protection period, which will be protected
for twenty two days, and a further thirteen for the Paralympics.

2.1.1 Advertising Activity

The Regulations will interdict any advertising activity within the event
zones, both on public and private land, that has not been prior autho-
rised by the London Organising Committee of the Olympic and
Paralympic Games (LOCOG).5 Advertising activity includes the dis-
playing, projecting, emitting, screening or exhibiting any kind of adver-
tisement whether it is of a commercial or non-commercial nature. It
also prevents the carrying or holding of an advertisement or any appa-
ratus, on which the advertisement is displayed. The distribution of doc-
uments or articles for the purposes of promotion, advertisement,
announcement or direction is also prohibited. Utilising an animal for
advertisement purposes is also forbidden. Finally, and explicitly reserved
for ambush marketing, one who carries any personal property that that
displays an advertisement, or wears a costume that is an advertisement
or clothing on which advertisement is displayed, or displaying an adver-
tisement on a person’s body will be strictly prohibited.

2.1.2 Contravension

In terms of liability, any contravention of the regulations will be an
offence, which could see the perpetrator incur an unlimited fine on
indictment or £20,000 on summary judgment.” Extraordinarily, as a
defence, the potential transgressor of an ambush activity has to prove,
on the balance of probabilities, that such an activity took place without
their knowledge or occurred despite them taking all reasonable steps to
prevent it. In other words, there is a reversal of the presumption of guilt.®

3. Comment

The stringent advertising regulations were expected. The organisers have
maintained that such regulations were due in 2011 ever since Royal Assent
was given to the original 2006 Act. However, the reversal of the pre-
sumption of guilt is the biggest cause for concern. This astonishing dero-
gation from the normal position stipulated under the Article 6(2) of the
European Convention on Human Rights (ECHR) is something that
could determine liability on not just the senior staff of ambush mar-
keters, but also directors of the official sponsors whose staff surpass the
strict letter of their sponsorship rights. Furthermore, what does this

2 See sections 21(1) and 27(1) of the Actand 9 London Olympic Games and Paralympic
Regulation (6) Games Act, sch.4 para.2

Schedule 1, Advertising Regulations 10 Lords Hansard text for 15th February
2006 (60215-31) 2012

Department for Culture, Media and

Schedule 2, Advertising Regulations
Regulation 6(1) 1
Tbid Sport: Regulations on Advertising
Activity and Trading around London
2012, A Consultation, March 2011,
accessed at
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=

Section 39, London Olympic Games and
Paralympic (Amendment) Act 2011

8 See ‘“The London Olympic Games and
Paralympic Games (Advertising and
Trading) (England) Regulations 2011:

http://www.culture.gov.uk/images/
consultations/ConsDoc_Regulations_on
_Advertising_and_Trading London_
2012.pdf accessed o1/09/2011

Guidance on Reverse Burden Defences.
http://www.culture.gov.uk/images/
publications/Guidance_Reverse_Burden_
Defences.pdf accessed 12/02/12
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mean for small businesses that operate within the vicinity of the event
venues on a day-to-day basis?

It is also apparent that the regulations will be utilized in conjunction
with Schedule 4 of the London Olympic Association Right (LOAR),
which aims to prohibit any association with the Olympics by control-
ling the use of certain ‘listed expressions.” Therefore, if certain words
are used in combination with other words, this would give effect to an
evidential burden that the LOAR has been infringed. Column A of the
expressions include: Games; 2012; Two-Thousand and Twelve and
Twenty-Twelve. Column B includes: Gold; Silver; Bronze; London;
Medals; Sponsor and Summer. With the presumption of guilt now
reversed for advertising, this seems to imply that the use of such expres-
sions would lead to an automatic infringement. Thus, an advertisement
such as ‘Get your bronze on this Summer’ by a local sunbed business
(situated in an event zone), would lead to automatic infringement, unless
they provide that such an advertisement took place without their knowl-
edge or did everything that they could to prevent it.

A reversal of the presumption of guilt was previously proposed in the
initial Bill for the 2006 London Act. It was at the House of Lords where
such a notion was rendered disproportionate. Justification of the rever-
sal was done so by the government, claiming that it was of an eviden-
tial nature as opposed to an actual presumption of guilt. Lord Clement-
Jones struck such a proposition out of the legislation citing *...the rever-
sal of the burden of proof is entirely disproportionate in legislation that
is designed essentially to protect the commercial interests of the
International Olympic Committee and LOCOG. The burden should
be on LOCOG to prove the guilt of an alleged transgressor, not the
other way round...”™

Despite the initial rejection of such a presumption, why derogate from
the previous position now? The right to be presumed innocent has been
justified on the grounds that interference with Article 6(2) ECHR is
possible “within reasonable limits, which take into account the impor-
tance of what is at stake and maintain the rights of the defence.”™ In
other words, interference can be justified when it furthers a legitimate
aim, and when it is proportionate to that aim. It is quite understand-
able that stringent protection is required, especially at an event that is
regularly ambushed, and where sponsors have paid in excess of £700
million for exclusive rights. Nevertheless, how can an interference with
a fundamental freedom be realistically justified when the legitimate aim
is to protect the commercial interests of the organisers? More interest-
ingly, the IOC does not have any requirements that anti-ambush legis-
lation prerequisite a reversal of the presumption of guilt. Furthermore,
the purpose of the regulations is to protect against ambush marketing
and it seems utterly ludicrous that one, who would have absolutely no
intention to breach the law, would probably have to collate evidence in
advance with the expectation that they might have to prove their inno-
cence under these regulations at some point in the future. To put such
a burden upon an alleged transgressor seems unfair, causes clear legal
uncertainty, in addition to being entirely disproportionate and dracon-
ian. Needless to say, the regulations are undeniably unprecedented and
are contrary to the very basic principles of the English legal system.

4. Conclusion

The advertising regulations are designed to regulate and control as much
of the unauthorised marketing as possible and will provide for an inter-
esting Olympics. Such stringent regulations are unique, especially now
that the presumption of guilt has been reversed. Furthermore, sui gener-
is legislation in relation to ambush marketing comprises the balancing
of interests between the event organisers, the official sponsors and the
Article 10 ECHR freedom of expression rights of non-sponsors. Despite
the current regulations being against this measure and rather dispropor-
tionate, ambush marketing evolves naturally and marketers are increas-
ingly becoming more astute at circumventing the legal provisions designed
to protect an event. Thus, despite the severe restrictions in place, histo-
ry depicts that the impulse to ‘gain something from nothing’ will be dif-

ficult to diminish from the ingenious marketers. e el
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The FIFA Player Release Rule: critical
evaluation and possible legal challenges

By Francesco Taricone*

1. Introduction

For athletes, there is nothing like representing their country in events
like the Olympic Games or the World Cup. Sometimes their dreams
become true and they are picked to represent their national team. But
there is a problem: in professional sports those athletes are none other
than employees, with their employers (the clubs) that pay for their work
performance.

The club is basically the job market. Ifan employer pays his employ-
ees, he expects that they are available to do their job without any inter-
ference from the outside, in order to maximise the club profits. In this
scenario, it is evident that losing a player for a period of time could dam-
age the club outcome (in this case, the possibility to achieve sporting
targets).

The increasing commercialisation of the sports world has lead, in the
last decades, to a massive conflict between domestic and international
football.

Clubs complain that FIFA rules that force them to release their play-
ers are “draconian™, with an abuse of dominant position, because FIFA
does not serve the general interest of football (as it should do), but only
the interest of federations. On the other hand, FIFA holds that the
Player Release rule is “indispensable for ensuring the organisation of inter-
national competitions and maintaining the integrity of our sport.”™.

In this essay, after a short historical panoramic, there will be made a
deep analysis on the legitimacy of the FIFA Player Release rule in the
light of the “Wouters Test” adopted in Meca-Medina, with an in-depth

examination of the injury compensation problem.

2. The Player Release Rule

The FIFA player release rule is established in article 1, paragraph 4 of
the Regulations for the Status and Transfer of Players, in conjunction
with annex 1 of the same regulations.

According to this rules, “clubs are obliged o release their registered play-
ers to the representative teams of the country for which the player is eligible
to play (...) if they are called up by the associated concerned”, and they are
“not entitled to financial compensation”*.

Furthermore, ‘the club with which the player concerned is registered
shall be responsible for insurance against illness and accident during the
entire period of his release”.

The discipline consists, as Tannler correctly pointed out, of three ele-
ments:

* The duty to release players
¢ FIFA’s International match calendar
¢ The no-compensation principle °.

Regarding the first point, it is glaringly obvious how important is this
rule for the existence of International Football.

World Sports Law Report, 2006, Volume
4, Issue 4.
TANNLER H., “Club Compensation:
FIFA: Why the player release rule is indis-
pensable”, World Sports Law Report,
2006, Volume 4, Issue 4.
FIFA Regulations for the Status and
Transfer of Players, Annex 1, Article 1.
FIFA Regulations for the Status and
Transfer of Players, Annex 1, Article 2.1.
FIFA Regulations for the Status and
Transfer of Players, Annex 1, Article 2.3 .
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The absence of a similar rule “would weaken international sport”7,
with consequences also for clubs, considering that they “benefit from
the player’s appearances for the national team as the player has the oppor-
tunity to promote and show himself on the international stage”s.

It is important to remind that any divergent agreement between a
player and a club is prohibited (Annex 1, Article 1).

As far as the International match calendar is concerned, the guide-
lines are set by the “Release of players for national association represen-
tative matches” document ?.

There are some differences between qualifying matches and friendly
matches, regarding the release period and the priority over club matches.

For example, clubs are not obliged to release a player for friendly match-
es on dates outside the coordinated international match calendar. ™

This problem has been encountered in 2008 Olympic Games with
the dispute between Ronaldinho and FC Barcelona ™. This is, howev-
er, a critical point in the relationship between clubs and players, con-
sidering the enormous appeal and importance that International events
such as the Olympics have for some players (especially for those who
have a strong national pride). A modification in the rule should be con-
sidered, with the participation of players in this process.

3. The No-Compensation Principle: Problems And Case Law

The critical point in the FIFA Player Release rule is, without any doubt,
the no-compensation principle. Basically, the problem is that clubs pay
players who cannot be used. It is like if an employer pays employees
whom he is forced to release to another employer: it does not sound log-
ical!

In the past, the supremacy of national teams was not contrived. In
the last years, however, the increased importance of commercial aspects
in sport forced clubs to have all the players available and at their best,
in order to gain more money from broadcasting rights and commercial
revenues.

The first conflicts happened towards the end of the 1980s, when
European clubs “no longer regulated the release of players in employment
contracts and refused to make them available, against the players wishes,
Jfor international duty.” .

The situation, however, did not reach moments of high crisis until
1998 with the case of the Italian Alessandro Nesta, who broke his leg
during the World Cup. His club, SS Lazio, asked for a £ 6 million com-
pensation to be paid from the Italian Football Federation, starting a
deep debate in the public opinion.

Another critical point was reached in 2005 with the case of Eric Abidal.
Lyon Chairman Jean-Michel Aulas sued FIFA for £ 675,000 with the
support of Gi4 (which represented Europe’s top 18 clubs, including
Lyon). " The biggest challenge against the FIFA Player Release rule start-
ed in the same year.

Match Calendar, point E .
11 Mumbai Mirror, July 12, 2008, available
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A Moroccan player, Abdelmajid Oulmers, was injured during an
international match. Immediately his club, Charleroi FC, asked for a
compensation and the Charleroi Tribunal of Commerce referred to the
European Court of Justice (EC]).

For the first time the ECJ was asked to consider “whether the obliga-
tions on clubs and foorball players having employment contracts with those
clubs imposed by the provision of FIFA' statutes and regulations provid-
ing for the obligatory release of players to National Federations without com-
pensation and the unilateral and binding determination of the co-ordinat-
ed International match calendar constitute unlawful restrictions of compe-
tition or abuses of a dominant position or obstacles to the exercise of funda-
mental freedoms”" (Articles 101 and 102 of the Treaty on the Functioning
of the European Union - TFEU).

The G-14 used again this case, as they did in Abidal, to claim a huge
€860m in damages and compensation '°. This could be considered a
“wider attempt by G14 to gain a greater say over the way governing bod-
ies, such as Fifa and Uefa, run the professional side of the game.” 7

However, In January 2008, as a result of negotiation between UEFA,
FIFA and the Gig4, the Gi4 clubs agreed to disband the organisation,
replacing it with a new association called the European Club Association
(ECA). At the same time, all the outstanding lawsuits (including
Oulmers) were brought to an end before the final decision.

In exchange, clubs were entitled to obtain a compensation for their
players’ participation in international tournaments, such as Euro 2008
(up to £ 3,000 per player per day) and South Africa 2010 (a total of €
26 million, according to the FIFA circular no. 1191/2009).

Sadly, the early definition of the Charleroi case, even if it meant a
positive agreement concerning the compensation for international tour-
naments (but not for injuries), could be considered as a missed chance
to clearly define the legitimacy of the FIFA Player Release Rule and its
compatibility with the European principles.

In the next paragraph there will be a critical evaluation about this rule
and the possibility of a legal challenge, in the eye of the jurisprudence of
the European Courts, with particular regard to the Wouters Test.

4. The Legitimacy Of The Fifa Player Release Rule
The claim made by Charleroi FC had at its heart the idea that the Fifa
Player Release Rule represented a contravention of the abuse of domi-
nant position, operating a restraint of trade, in accordance with Articles
1o1 and 102 TFEU (ex 81 and 82 of the EC Treaty).
The G-14 clubs based their assumption on two elements:
* FIFA generates substantial revenues from International events because
of the presence of top players;
e Players are not available to their employers during this time, even if
they continue to receive their salaries from clubs. ™

Following the European Court of Justice in Mozoe *, National and
International Governing Bodies act a dual role when they organise inter-
national events: they act as regulatory body, but they also act as com-
mercial entities “by organising the World Cup and other officially sanc-
tioned championships”, *° being forced to respect the European econom-
ic principles.

_frena_Nizzola_co_o_9809109356.shtml
(Last access: 24 May 2011) (ITALIAN)
14 BBC Sport, Gi4 joins Lyon over Fifa

17 Telegraph, Charleroi court row with Fifa
kicks off; 21 March 2006, available online
at http://www.telegraph.co.uk/sport/
football/european/2334049/
Charleroi-court-row-with-Fifa-kicks-

action, 7 December 2005, available online

at http://newsvote.bbc.co.uk/

The obligation to release players, using this approach, has the poten-
tial to impede player’s ability “zo perform their contractual obligations’.

In addition, as Weatherill correctly underlined, “International foot-
ball tournaments are to some extent in the same market as club competi-
tions when one considers potential interest from broadcasters and sponsors.
So clubs are required to provide a free resource, the players, to an undertak-
ing that is at least in part seeking to make profits from exactly the same
sources on which the clubs would wish to draw.”. **

The European Courts has shown so far a consistent orientation to
which professional players should be considered workers. Consequently,
in the last decades the European Court of Justice has modified impor-
tant “rules of the game”, considering them incompatible with the
European Law.

For example, in Bosman **, the EC] considered the Football Transfer
System “to be outside the purely sporting exception and, therefore, in breach
of the rules on freedom of movement”. *3 In Kolpak ** and Simutenkov *,
the ECJ extended the effects of Bosman, declaring that citizens of cer-
tain countries, which have signed agreements with the European Union,
have the same right to freedom of work and movement within the EU
as EU citizens.

However, there is another crucial aspect to consider: the so-called “speci-
ficity of sport”. This principle has now gained official recognition in the
EU Treaty, after the modifications introduced by the Lisbon Treaty 2°.

In fact, the new art. 165 of the Treaty on the Functioning of the
European Union (ex article 149 TEC), states that “ 7he Union shall con-
tribute to the promotion of European sporting issues, while taking account
of the specific nature of sport”*7.

This important principle, introduced in the Nice Declaration on
Sport of December 2000 2, was consecrated in the European White
Paper on Sport of 2007 2%, which indicated two prisms of specificity:
1. The specificity of sporting activities and rules
2. The specificity of the sport structure 3°.

Consequently, it is not wrong to consider the supremacy position of
FIFA as a consequence of the “specificity of the sport structure”.
At the same time, the organisation of International fixtures is
undoubtedly an aspect of the “specificity of sporting activities and rules”.
Moreover, as the European Commission confirmed in Mouscron 3,
a rule of a purely sporting nature, which is legitimate from a sporting
perspective, could be considered respectful of the European law.
Furthermore, according to the principles established in Nordenfelt v.
Maxim Nordenfelt Guns 3%, the restraint of trade doctrine allows three
exceptions:
* An interest meriting protection
¢ A reasonable restraint
¢ The restraint is not contrary to the public interest 3

Not only do international fixtures receive an incomparable apprecia-
tion by fans, but they also are a job opportunity for thousands of peo-
ple, and their end would have significant consequences around the world,
so they could be considered “an interest meriting protection”, capable
of receiving an exception.
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5. A Legitimacy Test: The Application of the Wouters Test
The analysis made so far has shown that this is a border-line case.

It is crucial, in order to determine the legitimacy of this rule, to view
it in the light of the principles explained in Wouters 34 (the so-called
Wouters Test), which were used by the ECJ in Meca-Medina » as the
leading criterion to scrutinise the compatibility of a rule with the
European rules.

According to the Wouters test (para 97 of Wouters, as reminded in
para 42 of Meca-Medina), it is important to analyse:

1. The overall context and targets of the rule
2. If the restrictions imposed by the rule are necessary and proportion-
ate to pursue its targets.

At this time, it could be useful to apply the Wouters Test to the Fifa
Release Rule.

Considering the first point, the overall context and the targets of the
rule have been fully analysed so far, with the background and the dif-
ferent positions.

About the necessity of the rule to pursue its targets, there are few
doubts that a Player Release clause is necessary in order to preserve the
high level of the International Football.

Without a release rule, clubs would not give their players to the
National Team. This consequence is especially true concerning top play-
ers, who are essential for clubs in order to achieve their sporting targets.

The result would realistically be a World Cup with middle-level play-
ers, with Messi, Ronaldo, Rooney and others forced by their clubs to
stay at home training for their clubs. This is unacceptable for every fan
and for the whole sports world.

The answer is quite different analysing the proportionality of this rule.

In fact, it is not necessary and proportionate to unilaterally set a rule
without consultations between FIFA and clubs.

If a Release clause should be considered as proportionate, it is total-
ly not proportionate to deny a compensation for the release of players
and, what is more, for their injuries.

Fifa has too much “carte blanche” in imposing the rules of football
while, according to the Declaration attached to the Nice Treaty, sports
federations are expected to operate “on the basis of a democratic and trans-
parent method of operation”.

As a consequence, a democratic process between all the parts should
be promoted and adopted.

In addition, to use Weatherill's words, “it is doubtless necessary that a
system of player release to which clubs are bound be put in place (...) but it
does not follow that these rules, as currently constituted, are necessary ele-
ments of sports governance.”. 3°

As a consequence, this rule is likely to be considered as illegitimate
applying the Wouters Test. The Charleroi case could have been a good

test in this sense.

6. International Fixtures - Who Pays for the Injuries?
Having analysed the legitimacy of this rules, it is important to spend
some words for the most important related problem, the possibility for
a player to get injured during an international match.

In fact, there is “no comprenhensive mechanism currently in place for
compensation if a player gets injured on international duty”. 37

As a result, there is a chaotic situation according to which a possible
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refund would only depend on whether the national association has an
insurance policy to cover such eventualities.

For example, the Italian Football Federation (FIGC) and the English
FA have a private insurance for injuries that happened on internation-
al duty, as showed in Grosso 3 and Owen 3 cases.

The Achilles” heel of this system is the impossibility for poorest fed-
erations to pay for insurance to cover the huge salaries received by their
top players from European clubs, as happened for Essien’s injury.

The level of conflict is increasing;: the Dutch Federation (KNVB) is
under attack from Bayern Munich and Arsenal FC for Robben 4° and
Van Persie’s injuries.

KNVB rejects any responsibility for the loss and is not willing to pay.
Karl-Heinz Rumenigge, the Bayern Munich Chairman announced that
they were convinced to sue the KNVB. 4 For the same reason, Arsene
Wenger was adamant that he “expected financial compensation.”**, accus-
ing that “there is something completely wrong with the system.”.

Clubs are asking for financial help directly from FIFA, demanding
to ‘take a certain part of the big cake”** generated by International events
such as the World Cup, as an act of solidarity.

Apparently, a solution which could ensure a compensation for clubs
in case their players got injured would be a compulsory insurance for
players when they are on international duty, from the moment they are
picked up until they return available for their clubs.

But who has to pay for this insurance?

Clubs, obviously, do not want to pay. They have their private insur-
ance which cover training, matches and other club events. FIFA does
not want to pay too, believing that National Associations should reim-
burse the clubs. Therefore, it seems to be a National Federations respon-
sibility to stipulate the insurance. This is acceptable considering that
FIFA returns about 75% of its profits gained from major tournaments
to National Associations.

In addition, “they are the ones who use the players in the own interest
and financially benefit from the use of players by FIFA distribution (...)
and they are responsible for the health of the players as long the players are
on national duty.”. ¥

For the poorest National Federations, a welcomed approach would
be the establishment of a “revenue pool” into which “a slice of profits
[from international competitions could be paid before distribution to indi-
vidual countries, and from which clubs could be compensated.”. 46

In this way, poorest countries would be subsided by rich countries
from profits made through international football. It is important to
remember that, to have a “World” Cup, rich countries need poor coun-
tries to get victories and financial revenues.

A further option may be the introduction of “an entirely new system
of insurance relating to international fixtures(...) with the requirement of
each National Association to pay a contribution to a central insurance pool,
administered by FIFA”. In this system, “each individual contribution could
be based on a system which grades professional leagues, similar to that cur-
rently employed in the FIFA provisions relating to training compensation.”. ¥

This possibility would leave to FIFA the responsibility to administer
the insurance system, guaranteeing enough funds to support poorest
Federations in case of top players injuries with the compulsory contri-
bution.

Last but not least, it is possible to define a role also for Continental
Confederations, especially in case of players injured during Continental
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Tournaments and Qualification. They can supply the role of National
Federations with a part of the revenues generated by that tournaments.

Undoubtedly, it is time to set down and rewrite the injury compen-
sation system.

1. Conclusion

The FIFA Player Release rule, after decades of pacific respect, is no longer
considered acceptable by clubs. Football is, in all evidence, no longer
the same as 40 years ago. The increased commercialisation of the sports
world modified the role of clubs, which now are commercial entities
with a commercial attitude more than a sports one.

In this view, it is vital to rewrite the rule ensuring a workable co-exis-
tence between domestic football and international football, taking into
account the commercial development of sport and the legitimate requests
made by clubs, which cannot accept a diminution of their rights of
employers.

The actual rule, as explained in the previous paragraphs, should be
considered unlawful, following the application of the Wouters Test.

Probably, a new player release rule should be considered as a first step
in a lengthier process in which “international friendlies could be curtailed
or even abolished and the international calendar fully harmonised.”
Honestly, the signals arrived in the last years from FIFA are not pos-
itive (as seen in Robben and Van Persie). Certainly, the end of the
Charleroi case would have been a perfect chance to force FIFA to change
that rule via a democratic process. For this reason, a new case in front
of the ECJ could be seen as positive, for two reasons: it could end with
a definitive judgement about the legitimacy of the current rule, but more
important it could force FIFA to disband its conservative position, open-
ing a desk to reach a workable agreement for the football of the 21th
century. N ol
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48 HORNSBY S., “Opinion: Legality of
player release rules: G-14's deal with
FIFA”, World Sports Law Report, 2008,
Volume 6, Issue s.

Will the International Olympic Committee
Pass the Torch to Women or Let it Burn Out?

By Nikki Dryden*

1. Introduction

There is a growing global critique of the Olympic Movement that accus-
es The International Olympic Committee (IOC) of practicing @moral
universalism’ and widening the ‘say-do gap’between the idealist human
rights language of the Olympic Charter and the reality of the Olympic
Movement.! This summer will not improve this image as Great Britain
plays host to the world’s greatest athletes for the 2012 Olympic Games
in London. This will be the third time that the Olympic Games come
to London, unfortunately for women, little has changed since they last
hosted in 1908 and 1948>.

At the Olympics this summer men will have the opportunity to win
108 more Olympic medals in London than women. That is 108 more
local male sporting heroes; 108 more men with the potential to gener-
ate economic benefit from their Olympic glory; and 108 more men than
women who will have the public and private support of the IOC.

Men will also still run, swim, and bike further distances and com-
pete in a sporting event, canoeing, that is not open to women. Women
will continue to be left behind, as several countries may send men only
teams to London, and all of this will happen in Great Britain, a coun-
try that generally promotes the rule of law and women’s rights, and it
will happen with potential impunity from international law under the
mandate of IOC. Any attempt to question the British Government
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about the unequal policies regarding women’s participation in the
Olympics will be faced with a familiar argument: *7The IOC made me
do it which was made in 2010 in Vancouver, Canada during the Winter
Olympics when a group of fifteen women’s ski jumpers attempted unsuc-
cessfully, to enforce their right to participate in the Olympics by rely-
ing on Canadian law.

This article will outline the IOC’s duties to promote and protect
women’s human rights in sport, including, non-discrimination of women
at the Olympics and in the Olympic Movement. Despite their human
rights discourse, the IOC still violates the rights of women athletes
around the world, fails to uphold its own Olympic Charter, and through
its actions, allows (if not forces) nations to violate international law. The
goal of this article is to create a blueprint for real transformation at the
IOC to conform to its own rules and international law. The IOC must
become a transparent, gender equitable organization with a reality that
matches its ideals, supports and promotes international law and the
human rights of women in sports. To be truly transformative, it must
mandate also the same changes of the Olympic Family as a condition
of remaining in the Olympic Movement.

This article will outline the legal mechanisms available to spur change
from outside of the IOC, although it is clear that thus far such legal
challenges have been largely unsuccessful. But the consequences of inac-
tion for the IOC are grim: It risks its recently acquired United Nations
Observer Status, losing corporate sponsor dollars, of further alienating
athletes, and at worst, the complete erosion of the Olympic Movement.
As Olympic scholar Bruce Kidd states, ‘Iz is time for a new paradigm of
Olympism and human rights.*

2. Human Rights and the Olympic Movement

The Olympic Movement encompasses all manner of sports organiza-
tions, including the IOC (the self-proclaimed ‘supreme authority of the
Movement), International Sports Federations (IFs), National Olympic
Committees (NOC:s), Organizing Committees of the Olympic Games
(OCOGs), national sports organizations (NSOs), and the athletes,
coaches, fans, administrators, and officials who participate in these
organizations. The Olympic Charter guides the Olympic Movement
and all persons in the Movement, whether they know it or not, agree
to be bound by it.5 Thus the IOC holds tremendous power in world
sport as all Olympic sports report up the ladder to the supreme author-
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ity, the IOC. This means that the IOC in effect, touches every person
associated with an Olympic sport from the top Olympic athletes and
officials down to volunteer parent coaches of the local soccer club.

The plethora of issues at the nexus of human rights and sports has
been addressed by many scholars.¢ Individual freedoms and collectivist
rights include concerns over slavery and race, the promotion of peace
and development, athlete’s rights around health, labor and disability?,
and the right to participate in sport and physical education. There are
also specific issues around the hosting of the Olympic Games, includ-
ing environmental rights, housing rights, labor rights, and freedom of
expression for both citizens and journalists.?

Can sport really bring the world together and change lives for the
better? Former UN Secretary-General Kofi Annan says, (Sport/ has an
almost unmatched role to play in promoting understanding, healing wounds,
mobilizing support for social causes, and breaking down barriers, and
believes that sport has the power to breakdown ‘myths and
prejudices... [and] that athletes as well as sports organizations are critical
in...breaking down gender inequality.® Or are lofty statements such as
this merely a smoke-screen for a dark reality?

As the history of women and the Olympic Movement has shown,
sport does not always make women’s lives better. In fact, the women
who have succeeded in the Olympic Movement have done so despite
the IOC. As Hargreaves wrote in 1984, The history of the Olympics could
be rewritten as a history of power and elitism, obsessions and excesses, divi-
sions and exploitation. Certainly the modern Olympic Movement has been
imbued with male chauvinism and domination over women.™ Can the
torch of the Olympic Movement be saved or is it too late for radical
change to keep it burning for another 100 years?

2.1. Women and Olympic Movement

When the modern Olympic Games began in 1896, women athletes were

not welcome. Pierre de Coubertin, the founder of the modern Olympics

said,
*..no matter how toughened a sportswoman may be, her organism is not
cut out to sustain certain shocks. Her nerves rule her muscles, nature
wanted it that way... Would...sports practiced by women constitute an
edifying sight before crowds assembled for an Olympiad...Such is not our
idea of the Olympic Games in which we have tried...to achieve the solemn
and periodic exaltation of male athleticism with internationalism as a
base, loyalty as a means, arts for its setting, and female applause as its
reward.” "

American Avery Brundage’s time at the helm of the IOC focused on
women’s participation in “feminized sports” like swimming, tennis, fig-
ure skating, and gymnastics, where women’s “natural” attributes like
grace, rhythm and artistry were an important component of the sport.
In fact, ‘Female athletes who did not meet these standards of beauty or fem-
inine grace were accused of being mannish, lesbians, or of being unnatu-
ral.™ While women’s participation increased over the next few decades,
in 1954 the IOC voted to limit events for women to those ‘particularly
appropriate to the female sex,

Several decades after the global women’s rights movement began, the
First World Conference on Women and Sport was held in 1994.
Organized by the British Sports Council and supported by the IOC,
the resulting Brighton Declaration, was at the time, a benchmark for
action and change. The principles of the Brighton Declaration were to
establish equity and equality for women in society and sport, increase
the involvement of women in sport at all levels and in all functions and
roles, and to make every effort to ensure that governments and institu-
tions complied with international law.™ The subsequent conferences
have gotten bigger, but largely address similar issues.”

In 1996, a Working Group on Women in sport was created within the
IOC. The same year, the first IOC World Conference on Women in Sport
was held in Lausanne, Switzerland. The first conference resolutions called
for multiple initiatives to promote the role of women in sport, including
calling on the 10C to ‘atzain[] an equal number of events for women and
men on the Olympic Programme,’ that IFs and NOCs ‘create special com-
mittees or working groups with at least 10% women to create plans to pro-
mote women in sport, and for the IOC to end gender testing.' Subsequent
conferences held every four years in Paris, Marrakech, at the Dead Sea,
and in 2012 in Los Angeles, have issued similar resolutions.”

2.2. Women and the IOC

The IOC is made up of individual members who do not represent their
countries. They are voted into the IOC by secret ballot®® of the all-pow-
erful IOC Executive Board, who themselves are voted in by secret bal-
lot.” Together the IOC forms a non-governmental organization with
legal status in Switzerland whose purpose is to ‘fulfill the mission, role
and responsibilities as assigned to it by the Olympic Charter.

In 1981 the IOC started to ‘work on women’s involvement at leadership
level...’and the first two women entered the [OC: Flor Isava Fonseca of
Venezuela and Pirjo Haggman of Finland, a three-time Olympian®® who
later stepped down in disgrace during the Salt Lake Bribery Scandal.”’
Despite then IOC President Samarach’s supposed commitment to
women'’s leadership, during the 1990s 40 new men were added to the
10C, but just two women.**

In 2012, just 20 of 107 IOC members are women (less than 19%), three
of whom are princesses. Add in the 32 honorary members, only four of
whom are women, and women’s power is further diluted. Of the twen-
ty women, 10 have been put on the IOC in the last § years, meaning most
10C women members have no seniority and thus very little real power.
In fact, only one woman sits on the powerful Executive Committee
(Nawal El Moutawakel of Morocco?). According to the IOC, the
Executive Committee is responsible for, among other things: monitor-
ing the observance of the Olympic Charter, approving the internal organ-
ization and internal regulations, submission to the IOC of the names of
the persons whom it recommends for election to the IOC and enacting
‘all regulations necessary to ensure the proper implementation of the Olympic
Charter and the organization of the Olympic Games.** Despite this clear-
ly powerful and important role, and the IOC’s stated commitment to
equity, Nafzigar’s description of the IOC membership in 1988 as ‘wealthy,
male, elitist, aging and Western European’ has not changed in twenty years.s
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3. Issue: The International Olympic Committee’s duty to promote and
protect women's rights in sport

While international law, including human rights law, usually concerns
states, the IOC (an NGO) commands a certain legal status under inter-
national treaties and in other international relationships.?® In particu-
lar, the IOC’s ability to enter into commercial contracts with sponsors
and broadcasters (for profit), enforce its legal rights around trademark
and licensing, create supranational law with nations as Olympic host
cities and participate in the United Nations with Observer status evi-
dences the IOC'’s role as international actor.

The Universal Declaration of Human Rights (UDHR) is based on
human dignity and Article 2 creates a right of non-discrimination pro-
tecting sex.?” The Olympic Charter also accepts this universal norm,
the goal of Olympism is to place ‘sport at the service of the harmonious
development of man, with a view to promoting a peaceful society concerned
with the preservation of human dignity.*®

As international actor, the IOC is still accountable to the interna-
tional community. Traditionally, the rise of International Organizations
(IOs) has aided international human rights regimes by developing cre-
ative human rights enforcement mechanisms.? According to Alvarez,
IOs make up for lack of global police force or court with compulsory
jurisdiction in the international human rights system.?® While a rights
framework exists in the Olympic Charter, the IOC has in fact imped-
ed international human rights regimes.

Realizing the rights inherent in the IOC Charter are important for
the larger human rights movement because women have been tradition-
ally excluded from sport.’* The Olympic Games provides the perfect
opportunity to mobilize the world around the rights of women. As inter-
national law moves beyond tradition notions of state sovereignty, ‘rowards
a different paradigm whereby respect for sovereignty is contingent upon
respect for human rights.?* As Kidd argues, the IOC “should become more
interventionist, not less.’®

3.1. Olympic Charter and International Law Violations
In 2007, the Olympic Charter was modernized to include anti-discrim-
ination and gender equality clauses. The mission of the IOC now
includes acting ‘against any form of discrimination affecting the Olympic
Movement...and to encourage and support the promotion of women in sport
at all levels and in all structures with a view to implementing the princi-
ple of equality of men and women.’3* These revisions now put the IOC
in line with international law and provide a set of internal rules for how
the IOC and the Olympic Movement should conduct themselves.
The Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW) has been ratified by 187 countries out of
193.3 At issue here are three articles: Article 2 mandates states to elimi-
nate discrimination against women by any person or organization
through the creation of measures to modify or abolish existing laws, reg-
ulations, customs and practices which constitute discrimination against
women; Article 4 states that the creation of affirmative action measures
that accelerate ‘de facto equality between men and women’ are not dis-
crimination; and Article s mandates measures to modify the social and
cultural patterns of conduct of men and women to achieve the elimi-
nation of prejudices and customary practices which are based on the
idea of the inferiority or the superiority of either of the sexes or on stereo-
typed roles for men and women.3

25 JAMES NAFZIGER, INTERNATION- ORGANIZATIONS AS LAWMAKER

AL SPORTS LAW 32 (1988) (2005).
26 David J. Ettinger, The Legal Status of the 30 Id.
International Olympic Cq PACE 31 UNITED NATIONS DIVISION FOR

INTERNATIONAL LAW REVIEW,
quoting Louis Henkin et al. International

THE ADVANCEMENT OF WOMEN,
‘WOMEN, GENDER EQUALITY AND

Law (2d ed. 1987) at 319. SPORT (2007).
277 Universal Declaration of Human Rights, 32 Bruce Kidd, supra note___.
G.A. Res. 217A art. 27(1), UN. GAOR, 3d 33 Id.

Sess., 1st plen. Mtg., U.N. Doc. A1810
(Dec. 12, 1948).

28 THE CHARTER, supra note _funda-
mental princs., para. 2

29 JOSE E. ALVAREZ, INTERNATIONAL

34 INTERNATIONAL OLYMPIC COM-
MITTEE, THE OLYMPIC CHARTER
(2007).

35 United Nations, Convention on the
Elimination of All Forms of

The International Sports
QAW Journal

36 Id.
37 Chantalle Forgues, supra note___, quot-

38 Id.

39 Sagen v. Vancouver Organizing Committee

40 Women CAN International, LONDON

3.1.1. Unequal Sporting Opportunities for Women at the Olympic Games

Despite the continuous rise of women’s participation in sport, two law
suits filed prior to the 1984 and 2010 Olympic Games, show how the
10C program and structure for selecting sports continues to perpetu-
ate a legacy of historical discrimination against women at the Olympic
Games. In 1984, 82 women runners from 27 countries, including
Norway’s Grete Waitz and American Mary Decker filed suit in Los
Angeles stating that the offering of certain men’s distance track events
without the corresponding women’s races was discriminatory, (Associated
Press, 1984). The District Court affirmed that the Olympics had a his-
tory marred by blatant discrimination against women,’?” however women
runners were denied their chance at Olympic glory when the court ruled,
‘the final decision...rested solely with the IOC.®

In 2009, a coalition of international women’s ski jumpers filed suit
in Vancouver on similar grounds: That the Vancouver Olympic Games
Organizing Committee’s (VANOC) failure to hold a ski jump compe-
tition for women at the 2010 Winter Olympics while holding the same
event for men, violated the Canadian Charter of Human Rights and
Freedoms. Despite finding that VANOC was discriminatory, an adverse
decision was entered against the women because it was determined that
VANOC had no power to set the Olympic program. The judge stated,
‘The IOC made a decision that discriminates against the plaintiffs. Only
the IOC can alleviate that discrimination by including an Olympic ski
Jjumping event for women in the 2010 Games.?

The IOC’s argument for not putting ski jumping on the program
was that women’s ski jumping did not meet the technical standards set
out in the Olympic Charter. While the criteria for adding new events
to the Olympic program are not per se discriminatory, the judge in
Canada found that the IOC’s actions stem from historical discrimina-
tion against women in ski jumping due to the fact that in 1949, men’s
ski jumping was “grandfathered” into the Olympic Games ‘for the sake
of the Olympic Tradition.” At the 2014 Winter Olympics, women’s ski
jumping will finally be added, however the sport of Nordic Combined,
which combines ski jumping and cross country skiing, will only be avail-
able for men.

At this summer’s Olympic Games in London canoeing will not be
available for women.*° The IOC considers the sport of Canoe/Kayak,
(called canoeing by the IOC) to contain two paddling disciplines: Kayak
and Canoe, which use completely different boats, paddles and athletes,
however only kayak is offered to both men and women (although men
get more events).* Women will be excluded from canoe, despite the fact
that canoeing is practiced by women in over 35 countries and women’s
canoe is included at the World Championships and all major interna-
tional events.**

In London there will be a total of six team sports: Basketball, beach
volleyball, football, hockey, volleyball, and water polo. Neither football
nor water polo has an equal amount of men and women teams. Football
has 16 teams to women’s 12 teams, while water polo has 12 men teams
and 8 women teams.*

3.1.2. Unequal Numbers of Women Athletes and Delegation Members at
the Olympic Games

At the 2006 Winter Olympics in Torino and the 2008 Summer Olympics
in Beijing, just 38% and 42% of the athletes competing were women.
At those same Summer Games four countries: Brunei, Saudi Arabia,
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Qatar, and Kuwait did not send women to compete at all. Brunei and
Saudi Arabia said it was for “cultural and religious reasons” and do not
allow women to participate in the Olympics despite sending teams of
men* At the Torino Games there were 22 countries that sent men only
teams to compete. At the Vancouver 2010 Winter Olympics 19 coun-
tries did not send women (the percentage of participants is not readily
available). In addition, there are thousands of support staff who attend
the Olympics, from coaches to administrators, doctors to trainers that
are predominately men as well.

Three of the four main gender discriminating countries have princes
on the IOC: Kuwait, Saudi Arabia, and Qatar. In February 2012, Human
Rights Watch released, ““Steps of the Devil” Saudi Women in Sports’ a
report on the government of Saudi Arabia’s policy that forbids physical
education for gitls in state-run schools and promotes discrimination in
the private sector. In particular, the report notes that there are no sports
clubs for women (only “health clubs” which prohibit team sports) and
women cannot join licensed gyms. The report further describes how
there is a ban on women’s participation in competitive sports, and at
the elite level, the Saudi National Olympic Committee has no women’s
section, and only has one female board member out of the 29 national
sports federations.# In Saudi Arabia women are not just treated unequal-
ly in sports as the Saudi government perpetuates a system called guardian-
ships that is in effect a form of gender apartheid.#¢

It appears possible thati8-year old equestrienne Dalma Rushdi Malhas
who won a bronze medal in the 2010 Singapore Youth Olympics, will
be their token female athlete. It is important to note that Ms. Malhas
paid her own way and did not officially represent Saudi Arabia at the
Youth Olympic Games.4”

3.1.3. Unenforceable Sexual Harassment and Abuse Policy at the Olympic
Games
Currently there is no sexual harassment or abuse protection for athletes
competing at the Olympics, yet sexual abuse and harassment is preva-
lent in elite sporting society. Several studies have found startling statis-
tics. One study in Canada found that 40-50 percent of female athletes
surveyed reported harassment, while 27 percent of athletes in Australia
and 45 percent in the Czech Republic reported harassment.
Although the IOC acknowledges the problem in their consensus
statement on sexual harassment and abuse in sport, the IOC does not
have a straightforward set of guidelines, laws, or rules in this area. Instead,
they have a list of recommendations of the actions states should take in
order to prevent and minimize sexual harassment in sports.*> Without
a set of rules that countries are obligated to follow (or the IOC and IFs
for that matter), or laws that provide an incentive to regulate countries’
conformity to these suggestions, little can be done to protect and pre-
vent the sexual harassment and abuse of athletes on and off the field.
Further, country specific rules will not protect athletes from sexual abuse
or harassment from people from different countries.

3.1.4. Gender Discrimination in Gender Identity
Gender verification testing was introduced to the Olympics in 1968 in

Mexico City alongside drug testing, the former only for women. Using
chromosome testing, the IOC test was mandatory for female athletes,
and if the test was negative, the female had to undergo further testing.
Wamsley notes that while drug testing was focused on ensuring an equal
playing field for all athletes, the reasoning behind gender testing involved
deeper concerns about the femininity, or lack thereof, for certain female
athletes.®

At the 1976 Olympics, all women had to be gender tested except for,
now current IOC Member, Princess Anne, as the test was considered
“too demeaning” for a member of the royal family.’" At the 1992, the
IOC had replaced chromosome testing with DNA-based tests, while
results from tests conducted at the Adanta Olympics in 1996 led to seven
women being found to have partial or complete androgen insensitivi-
ty. Individuals with androgen insensitivity are identical to females with
XX chromosomes at birth but in fact have XY chromosomes. All the
athletes were allowed to compete, however, due to concerns about wide-
spread testing, led by Olympic gold medalist speedskater, doctor, and
I0C athlete member Johan Olav Koss, the IOC ended gender verifica-
tion tests before the 2000 Sydney Olympic Games.

In 2009, the case of an 18-year-old runner from South Africa raised
concerns about the importance of being feminine, and the issue of gen-
der testing was back in the spotlight. Caster Semenya was tested for
androgen insensitivity after winning a gold medal in the 800 meter track
event at the Berlin World Championships. The tests run on Semenya
were not only an invasion of her privacy, but highlight the discrimina-
tory policies of the IOC and International Association of Athletics
Federation (IAAF) on gender verification. These tests are often times
degrading and lack the principles of full information, informed con-
sent, and autonomy. Semenya received no genetic counseling, and nei-
ther did they inform her of the nature of these tests beforehand.s*

In 2010, new rules give the IOC the power to carry out women’s gen-
der testing on a ‘case by case’ basis when gender is ‘ambiguous,” includ-
ing the involvement of women athletes in ‘pre-participation examina-
tions,” and the creation of medical centers to ‘diagnose and treat athletes
with disorders of sex development.’s? Yet, tender testing is questionable
because not only there is a plethora of genetic abnormalities that high-
light the variability of gender,’ but gender testing can also further psy-
chological issues of female athletes who undergo such testing, and may
unfairly bar athletes who may not know that they have a Disorder of
Sexual Development.’s Further, the IOC’s own doctor stated at a recent
conference that androgen insensitivity causes no more benefit to an ath-
lete than any genetic anomaly such as big feet.s

4. Passing the Torch to the Women

4.1. Enforcing Gender Equity at the Olympic Games

In order to achieve gender equity at the Olympic Games, the IOC must
ensure the number of women athletes competing at both Winter and
Summer Olympics is equal to the number of men. In order to do this,
the IOC must change the Olympic program to include all events and
sports for both women and men. If this will not achieve gender equity,
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the IOC can also include more events or teams in sports that have large
numbers of women athletes such as netball or softball.

The IOC must also mandate countries to send teams of both men
and women if they want to compete at the Olympic Games. There is
precedent for the IOC to mandate action by member states. The IOC
has banned countries that discriminate against race and gender, the
“aggressor nations” during World War I, and has issued political decla-
rations about communism and codes about doping, all the while draw-
ing upon international law and the international legal systems, includ-
ing the UN General Assembly to promote these human rights.

In 1964, the IOC withdrew its invitation to South Africa to partici-
pate in the Summer Olympic Games in Tokyo. In 1968, when 40 nations
threatened to boycott the Olympics unless the invitation to South Africa
was rescinded the IOC withdrew South Africa’s invitation to compete
in the Mexico City Games. Also, in 1999, during the Taliban rule, the
IOC banned Afghanistan in part because of their systematic discrimi-
nation against women.’’

Starting at the 2014 Winter Olympics and the 2016 Summer
Olympics, the IOC must also mandate that all countries must send gen-
der equal support staff. This provides countries sufficient time to put
support teams in place that include qualified women coaches, managers,
administrators, support staff, medical staff etc.

Finally, the IOC must enforce their sexual abuse sexual harassment
policy at the Olympics and end gender testing of women athletes at the
Olympics.

4.2. Enforcing Gender Equity in the Olympic Movement

The IOC’s reach is broad and deep. However, by continuing to discrim-
inate against women’s participation at the Olympics, nations are forced
to fund women'’s sport at lower levels as countries often prioritize money
for Olympic sports. From 2005 to 2008, the IOC generated $545 mil-
lion in marketing revenue. Ninety percent is disbursed back to stage the
Olympic Games and directly to NOCs and IFs.® That means if there
are less women participating in the Olympics and the Olympic
Movement, they are also getting less share of the profits. This econom-
ic dis-empowerment is one more way women are discriminated against
in elite sport. The IOC has the power to change this by making the
offered events, sports, and participants in the Olympics equitable.

Second, the IOC must mandate that all nations who wish to partic-
ipate in the Olympics implement a sexual abuse and harassment poli-
cy within their NOC. The IOC policy provides a minimum standard
that all nations must have implemented. Also, all IFs who wish to par-
ticipate in the Olympics, must also implement sexual abuse and harass-
ment policy within their federations. The IOC must also mandate that
all IFs and NSOs end gender testing for women athletes within their
sports.

Finally, the IOC must mandate that NOCs, IFs and NSOs create gen-
der equity within the administration of their organizations should they
want to participate in the Olympics. All of these actions can occur prior
to the 2014 and 2016 Olympics and can be a precursor to inclusion.

4.3. Additional Steps to Create Change

4.3.1. Term Limits, Open Elections, Membership Qualifications, and Good
Governance

Gender equity cannot be achieved with the current makeup of the IOC.
The IOC needs women in leadership positions, especially the IOC
Executive Committee, and it must increase the number of women IOC
members from 17% up to 50% in both the Executive Committee and
the general membership.

In order to achieve internal gender equity, the IOC must implement
term limits for all members and implement open elections in lieu of
secret ballots. The number of IOC members is currently limited to 115,
with a maximum number of 15 active athletes. There is no term limit of
members elected before 1966. An age limit has been set at 80 for the
members elected between 1967 and 1999, and at 70 for those whose elec-
tion took place after 1999.5 Active athletes, who are the only members
voted onto the IOC and done so by athletes at the Olympic Games, are
limited to terms of 8 years.
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A merit-based, open and transparent system must be put in place at
the IOC. For example, there could be 100 positions, 5o each for men
and women. Olympic athletes could hold all positions and cover all
sports. Term limits of 6 years could be put in place, and athletes with
work and academic experience in sports management, marketing, media,
law, and medicine could be encouraged to run for election. Positions
on the IOC could be paid, $100,000 per year and members could be
encouraged to make their IOC membership a full time position.
Committees could be regionally diverse and gender equal.

There are qualified women who can act as IOC leaders today, includ-
ing those with knowledge of women’s rights, the law, health, medicine,
administration, sports management, marketing, and media expertise.
Women in the top leadership positions of world Olympic sport can help
change stereotypical attitudes towards women and girls in sport, as well
as traditional gender roles that are °..prevalent in the organizational
cultures of sporting bodies-the norms, values, power dynamics and practices
that underlie the way such bodies and institutions do their work.”*® With
transparency will come a merit-based system, and the top-down effect
of these types of changes will have an enormous impact on women in
sport. With women leaders in place at the IOC and gender equity at
the highest level of sport, the opportunities for women to gain employ-
ment through sport as coaches, administrators, media persons, journal-
ists, and in marketing will grow.

At the 2011 Play the Game conference delegates called on the IOC
to organize a world conference on governance in sport with a goal of
drafting a code and setting international standards for good governance
in sport that are based on equity, inclusiveness, non-discrimination and
minority protection. The IOC should not only organize this confer-
ence, but adopt the Cologne Consensus, which invites the IOC to adopt
governance documents and practices, and democratic procedures as well
as transparency and accountability, both operational and financial.®*
Without seeing how much money the IOC spends on Solidarity
Funding and other programming for women as compared to funding
for men, gender equity cannot be measured. Full transparency of all
I0C policy development, planning processes, budget procedures,
research and funding is necessary.

4.3.2. Adding Human Rights Values to the Olympic Movement

In 2009, Human Rights Watch (HRW) made an official submission
under Theme 3.2, “good governance and ethics” to the Olympic
Congress outlining a proposal for the IOC to establish “a permanent
mechanism integrating human rights in the Olympic process.” This fol-
lowed a January 2008 plan submitted to the IOC for the creation of a
standing committee on human rights, or similar mechanism to moni-
tor human rights in host countries.

While the HRW submission focused on the committee’s role on set-
ting and applying human rights standards for Olympic host cities, this
committee could also consider other human rights issues such as gen-
der inequity. As outlined by HRW, ‘ This committee could also serve a
vital function as a liaison between the IOC and rights organizations or
individuals on human rights issues.” >

4.3.3. Creation of An Independent Athlete’s union

An Athlete’s Commission was created in 1981 at the IOC. In 2012, there
are twelve athletes on the Commission who are elected for eight year
terms by the athletes participating in the Olympic Games. Seven more
athletes are appointed by the IOC president and there are two ex-offi-
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cio members: one representative from the World Olympians Association
and one from the International Paralympic Committee. However, ath-
letes have little say in the development of sport policy and they are rarely
if ever consulted. Athlete commissions and committees Ze. athlete rep-
resentation is ‘invariably paternalistic, tokenistic, fulfills purposes associ-
ated more with legitimation of National Governing Body decisions than
with empowerment and involvement in decision-making processes.” They
are selected, not elected and ‘lack the capacity to speak authoritatively on
bebalf of their fellow athletes and have no obligation to act in an account-
able manner.®

Therefore, an independent athlete’s union is essential. Athlete rights
in professional sports have been protected not by their governing bod-
ies, but the rise of athlete unions. The first actempt at an Olympic ath-
lete union was created to oppose the Olympic bribery scandals in 1999.
OATH (Olympic Athletes Together Honorably) only lasted several years,
but the creation of an athlete’s union, separate to the IOC, that focus-
es on athlete rights, supported by international law, could finally begin
to challenge a century of human right’s violations.

Scholars have written about the ‘myth of the pure athlete,*+ and how
athletes and sport are used to distinguish the Olympics from the ‘dirt-
ier’ side of sports (in particular around the ‘bad apples’ of the host-city
bidding scandals.® The rise of ‘Olympic education’ including the Youth
Olympic Games will only further condition athletes to take the Olympic
ideals at face value. Athletes can and must challenge this notion; rather
than regurgitating the Olympic ideals as truths, athletes should hold
the IOC to task for making these ideals into the reality.

4.3.4. Gender Equitable Media Contracts
At the 1998 Winter Olympic Games, American host broadcaster CBS
refused to broadcast the women’s ice hockey gold medal game, despite
covering the men’s game.% The IOC can mandate that all media spon-
sorship contracts, including the most lucrative American television con-
tracts, clauses contain that not only will women’s and men’s sports be
broadcast equally, but be broadcast at equally opportune times such as
Friday and Saturday evenings and other prime time hours.
‘Media coverage of women's sport continues to be influenced by gender
stereotypes, which reinforce traditional images of men and
women. ...women are frequently portrayed as ‘girls” no matter their age,
and described in terms of their physical attributes and emotional respons-
es, often in ways that stress their weakness, passivity and l'ml'gm'ﬁfdnce.’67

Under the guise of the Ethics Commission, whose mission includes
‘advising the whole Olympic Movement in order to assist with the applica-
tion of the ethical principles and rules, the IOC could also create and pro-
mote gender training for sports journalists to educate them about gen-
dered language and images that reinforce gender stereotypes about
women athletes. A European initiative entitled ‘Sport media and stereo-
types-women and men in sport and media,’ conducted in 2005, worked
to do just that. The project’s aim, to promote change in gender stereo-
types, targeted influential actors, such as the media.®®

4.4. And if the Flame Burns Out?

4.4.1. Liability of IOC Membership

New IOC members take an Oath that includes a responsibility to fight
against discrimination in all its forms, yet IOC members consistently
violate that oath when they allow for the continued discrimination
against women in sport. These IOC members are in direct conflict with
their mandate and must be held accountable.

Further, the IOC Ethics Commission, created in 1999 by the Executive
Board in the wake of the Salt Lake City bribery scandal, ‘is the guardian
of the ethical principles of the Olympic Movement.” Governed by the
Olympic Charter and the Code of Ethics, the Ethics Commission is
supposed to conduct investigations into ethical breaches submitted to
it by the IOC President and make confidential recommendations for
“measures or sanctions” to the Executive Board and/or the IOC Session
who then makes a final decision which in turn becomes public.

Should change not occur, the international community can file open
complaints to the IOC President for submission to the Ethics
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Commission, outlining the IOC’s violations of the Olympic Charter
and international human rights law. Individual IOC members will be
targeted, including those who continue to perpetuate discrimination
against women.

4.4.2. Regional and External Action

The Council of Europe and the Commonwealth Games Federation
(CGF) have both passed recommendations and regulations addressing
gender discrimination against women in sport as have other bodies in
Africa and Asia.® In 2005, the Council of Europe passed a recommen-
dation, which among other issues, called on the Committee of Ministers
to ‘support womens participation in top level sport...ensure equality in terms
of pay, prize money and bonuses...ensure that women play a greater role in
ruling bodies of sports organisation...combating of sexual abuse in sport..."7°
The CGF in 2006 issued a regulation, which states, ‘fiture programmes
in sports will have a balanced participation and profile for males and
Sfemales.7*

If the IOC continues to violate human rights and forces nations to
violate international law as a condition of membership, these regional
bodies, who embrace human rights and international law, will grow in
importance. In particular, as countries bid for international sporting
events, public monies and the citizenry will be spent on events that
enhance their nation’s values and promote the rule of law, not those
which do not.

4.4.3. Increased Domestic Litigation

Foster describes the two types of legal intervention in sport: commer-
cial (focusing on the economic aspects of sport) and cultural (focusing
on the social value of sport).”* In the former, the monopolistic power
system of the IOC may only be broken if elite athletes or an interna-
tional federation breaks away from the Olympic Movement.”> However,
in the latter, it is state action that is relevant.

This summer if Great Britain hosts male athletes from Saudi Arabia,
Brunei, Qatar, and Kuwait, but these countries do not send women;
Great Britain will violate its international duty to end discrimination
against women. Furthermore, they will be doing nothing to mandate
action by these governments to change the cultural patterns and stereo-
types that prohibit women from participating in sport in these coun-
tries. If this summer, Great Britain hosts male canoeing events and the
108 other medal opportunities for men at the Olympics, but not the
same canoeing or medal events for women, they will be violating their
international obligations under CEDAW.

Under Article 18 of the Vienna Convention on the Law of Treaties a
state cannot act in ways that would defeat the purpose of the treaty.
Canadas’s failure to hold a women’s ski jumping competition at the
Vancouver Winter Olympic Games in 2010 contravened CEDAW, and
if Great Britain holds an Olympic Games in the same manner as Canada,
it too will violate the object and purpose of CEDAW.

Lincoln asks, *...will there be the sort of challenge from the state which
so far has been wholly absent from the agenda?7* The IOC needs states to
exist; it cannot function without countries and their athletes. At some
point, what the IOC has to offer states will not be worth the erosion of
the rule of law. No government wants to be hauled into court like
Canada was in 2010 to be accused they are violating both domestic and
international law. As Young states, ‘sanctioned sex discrimination in a
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publicly funded exercise on the scale of the Olympics is no small issue. It
reinforces and perpetuates a troubling but traditional discriminatory mes-
sage about women, athletes, and social citizenship.”5 Public backlash against
the final outcome of the women ski jump trial in Canada was huge, with
polls showing 73 percent of Canadians in favor of the women ski
jumpers.”® Further, as ‘the outpouring of public opinion during 2008 amply
demonstrated, the world expects a higher standard,” from the IOC.77

Should domestic courts fail to identify and uphold human rights,
international law does not stop there and the IOC will begin to see cases
brought to International Human Rights tribunals such as the European
Court of Human Rights and the Inter-American Court of Human
Rights. As transnational entities, they will reach the IOC.

4.4.4. Court of Arbitration for Sport

Why does the International Canoe Federation allow the IOC to threat-
en the Olympic Movement by violating the Olympic Charter and dis-
criminate against women canoeists and how can those women get their
day in coure?

During the early 1980s there was a noticeable increase in the number
of international sports-related disputes being brought before domestic
courts, so then IOC President, Juan Samaranch, instigated the process
of establishing a legal forum that would become the Court of Arbitration
for Sport (CAS). From the outset, it was established that the jurisdic-
tion of the CAS would not be imposed on athletes or federations but
would remain freely available to the parties as a means of settling dis-
putes.”®

The jurisdiction of the CAS for matters involving the Olympics is
outlined in a document published by the CAS entitled “Arbitration
Rules for the Olympic Games.””® Generally speaking, in order for any
dispute to be submitted to the CAS for arbitration the parties to the dis-
pute must agree. Such agreement may be on a “one off” basis or could
be mandated through a statute or regulations of a sports organization.
Most international sports federations have provisions in their founding
statutes that recognize the jurisdiction of the CAS as having competent
jurisdiction to resolve disputes. However, international sport federa-
tions also generally have internal procedures that must be exhausted
first.

For example, in the case of the International Canoe Federation (ICF),
their guiding statute provides that in any dispute regarding ICF
Competition Rules, a Court of Arbitration of the IFC will be appoint-
ed. The IFC also clearly provides that ‘no marter whar the difference
between the disputed parties, no case may be taken to a court of law. The
ICF would only recognize and accept the decisions of the Court of Arbitration
Jor Sport (CAS) in Lausanne (Switzerland) should the necessity of an appeal
against an ICF decision arise.®

The statute also states at Article 47 ‘A party to a dispute has the right
to appeal against a decision of the Court of Arbitration of the ICE Any
appeal to a body outside the ICF shall be made only ro the Court of
Arbitration for Sport (CAS) in Lausanne (Switzerland).” Based on this
model, an athlete would have to exhaust its internal appeals with the
international sport federation before bringing a case before the CAS. If
the language of the founding statute of the international sports federa-
tion is permissive (such as “has the right to” above) an athlete could
appeal to the CAS without having to worry about the federation con-
senting, as the consent exists in the founding statute.
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4.4.5. Removal From the United Nations

In 2009, the IOC was granted UN observer status by the UN General
Assembly. When the UN grants observer status to non-member states
and entities, it means that an entity such as the IOC has ‘received a stand-
ing invitation to participate as observers in the sessions and the work of the
General Assembly and are maintaining permanent offices at Headguarters.’®*
States and entities granted UN observer status do not receive a vote at
meetings, but they can speak and take part of dialogue at UN meetings,
and have access to related documentation.® The IOC was granted IOC
status because of its ‘efforts to contribute to the achievement of the UN
Millennium Development Goals,34which include gender equality goals.
However, the IOC has quickly shown that it is not abiding by interna-
tional law when it comes to women’s rights.

In 1980, the United Nations began compiling a Register of Sports
Contacts with South Africa that contained 2,500 athletes who partici-
pated in sports events in South Africa during Apartheid. This register
of athletes...puts pressure on that countrys government to eliminate
apartheid,’ said Sotirios Mousouris of Greece, at that time. ‘Convincing
athletes to boycott South Afvican sporting events has proved an effective tool
since 1981."% Perhaps the United Nations will start another registry, this
time for those countries, athletes, and sporting organizations that sup-
port gender apartheid? If the IOC does not bring the benefits of sport
equally to women, they may find they no longer have a seat at the United
Nations.

4.4.6. Loss of Corporate Sponsors

One of the ‘Fundamental Objectives’ of the Olympic Marketing Plan,
is 10 protect and promote the equity that is inberent in the Olympic image
and ideals.”®® Financing for the Olympic Movement’s activities comes
from five main sources: television broadcasting, TOP sponsors, nation-
al sponsors, ticketing and licensing.?”

In 2008, Human Rights Watch (HRW) encouraged the IOC’s TOP
(The Olympic Partner) sponsors to speak out on the human rights abus-
es occurring in China prior to the Olympics. They particularly focused
on two companies, Coca-Cola and General Electric (both still TOP
Sponsors), who ‘remained largely silent...despite their widely publicized
commitments to the principles of corporate social responsibility and human
rights.” Both Coke and GE are members of the Business Leaders Initiative
on Human Rights, a group of companies that have pledged to apply
human rights principles in their businesses and urge other companies
to do the same. General Electric’s own human rights policy states, ‘GE
seeks to advance human rights by leading by example - through our inter-
actions with customers and suppliers, the products we offer and our rela-
tionships with communities and governments.”®®

HRW Director of Business and Human Rights Arvind Ganesan said

. when abuses are a direct result of the Olympics, companies should
never stay silent or try to dismiss the abuses as peripheral. The payment of
tens of millions of dollars to sponsor the Olympic should increase the duty
to speak out, rather than provide an excuse for cowardly silence...Shareholders
and consumers who care about human rights should not let Olympic cor-

porate sponsors off the hook.’®

Surely the boards of these organizations would like to know that the
organizations they sponsor discriminate against women and violate
international human rights principles? If they do, sponsoring the
Olympics may no longer make good business sense.
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4.4.7. The End of the Olympics?
Each year athletes are subject to higher levels of scrutiny, more rules and
ever increasing regulation. Yet the IOC violates its own rules and inter-
national law. This summer athletes who want to complete in London
will have to sign contracts curtailing their freedom of speech, dictating
their choice of clothing, and where they must go. In Britain, the focus
is on what they call ‘Athlete Attributes.” Magnay reports these to include
the athletes name, nickname, signature, image, and performance at the
Games, as well as voice recording and even hand and foot prints,” which
are taken without payment and apply ‘indefinitely.’° Add in the
Whereabouts Rule?* and athletes must soon reach their breaking point.
All it takes is one Michael Phelps or Paula Radcliff to demand account-
ability, change or an end to the current reality and the Olympics will be
done. Lenskyj writes that athletes in democratized countries could ‘zake
the form of withdrawal from all Olympic competition and the development
of alternative kinds of international sport.’9*

There are too many people, activists, academics, and athletes who

know what is going on to allow a nation to contract around their legal
obligations, to allow the IOC to continue to violate women’s rights. The
resistance is organized and as waves of change sweep from Wall Street
to Tahrir Square, the IOC may not be left standing,. :
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Rings of Controversy: An Analysis of the 2016
Rio Olympic Games Logo Controversy

ByElise M. Harris

. Introduction

The honor of being selected to host the Olympic Games is the highest
honor that a National Olympic Committee (NOC) can receive. With
this honor, though, comes great responsibility. An Organizing
Committee for the Olympic Games (OCOQG) is responsible for con-
structing necessary venues and stadiums; providing food and lodging
for hundreds of athletes and officials; and ensuring adequate security;
not to mention staging the largest competition in sports.” An OCOG
also has the responsibility of designing a novel logo for the Olympic
Games that will be held in its country. This logo will be used to pro-
mote the Games across the globe. Because of its important purpose,
the logo should represent the Games and be readily identifiable as being
connected to the particular Olympic Games organized by the OCOG.
As such, it should be distinct and not confused with the logo of any
other event or organization. If an OCOG falls short on this responsi-
bility and fails to design a unique logo, problems can occur.

This is the particular problem that the Rio OCOG was faced with
last year after unveiling its logo for the 2016 Olympics. Shortly after
the logo was unveiled, it became apparent that the logo slightly resem-
bled a logo that was already being used in the United States (U.S.) by
the Telluride Foundation. As allegations of copying arose, one could
not help but wonder what types of legal ramifications the Rio OCOG
might face.

This paper will analyze the potential claims that a U.S. company
might have against the use of its logo by an Olympic Organizing
Committee. Part IT will describe the specific controversy between the
Telluride Foundation logo and the 2016 Olympic Games logo. Part III
will discuss the general protections of trademark law. Part IV will con-
sider how these trademark laws should be taken into account in choos-
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ing a forum to bring suit. Part V will discuss the trademark issues unique
to Olympic marks. Part VI will then use these laws and rules to ana-
lyze the controversy over the 2016 Olympic Games logo. Finally, Part
VII will consider this analysis in determining what U.S. companies can
do in the future to further protect themselves from situations like this.

II. A TRADITION OF OLYMPIC LOGO CONTROVERSIES
Every lawsuit begins with some form of controversy. This section will
explain the specific controversy over the 2016 Rio Olympic Games logo.
This is not the first time that the legality of Olympic logos and marks
has been called into question.

A. The Controversy Over the 2016 Olympic Games Logo

The Organizing Committee for the Rio 2016 Olympic Games was estab-
lished shortly after Brazil was selected to host the 2016 Olympic Games.
The Rio OCOG is a nonprofit, private company, located in Rio de
Janeiro, Brazil.> Moreover, the Rio OCOG is the body responsible for
planning and hosting the 2016 Olympic Games.# One of the first organ-
izing responsibilities that the Rio OCOG sought to accomplish after
being established was to develop a logo for the 2016 Olympics. To ful-
fill this duty, the Rio OCOG organized a competition among Brazilian
design agencies to design and submit prospective logos for the Games.’
In total, 139 designs were submitted for the Rio OCOG to choose from.°
In the end, after a five-month selection process, the Rio OCOG select-
ed the design submitted by the T4til Agency.”

The T4til Agency design depicts three multicolored figures holding
hands and dancing above the phrase “Rio 2016” and the five interlaced
Olympic rings.® The Rio OCOG stated several reasons for choosing
this design: (1) the fact that the figures are holding hands represents one
of the ideals of the Olympic movement, namely “togetherness in diver-
sity;” (2) the fact that the figures are dancing communicates Rio’s joie
de vivre; (3) the three colors used in the design-green, yellow and blue-
mimic the colors of the Brazilian flag; and (4) the outer shape of the
design traces the shape of Rio’s most famous natural landmark, the Pao
d’Aglicar, or Sugarloaf Mountain.?

The Rio OCOG unveiled this logo on December 31, 2010 at an extrav-
agant New Year’s Eve party in Rio de Janeiro.”® Initially, when the logo
was unveiled it received high praise for reflecting Rio’s culture, natural
wonders, and joyful residents.” However, only a few hours after the
unveiling, the Brazilian media began to note that the Rio Games logo
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shared certain similarities with another logo that was already in use-the
Telluride Foundation logo.™

The Telluride Foundation is a charitable organization, based in
Telluride Colorado.” The Foundation collects and administers chari-
table funds with the goal of “improving the quality of life in the Telluride
region.”™ Among other things, the Foundation sponsors winter and
summer amateur athletic events, sports camps, championship sports
races, and sports tournaments.” The Telluride Foundation also has a
registered service mark in the name “Telluride Foundation” along with
the logo that is at the center of this controversy.*

The Telluride Foundation logo, like the logo for the Rio Games,
depicts multicolored people holding hands and appearing to be danc-
ing between the words “Telluride” and “Foundation.”” Also like the
Rio Games logo, the Telluride Foundation logo uses the colors green,
yellow, and blue.®® In addition, the Telluride Foundation logo uses a
fourth color of red.® Unlike the Rio Games logo, which depicts three
people, the Telluride Foundation logo has four people.?® Moreover, the
people in the Telluride Foundation logo have distinctive legs, whereas
the people in the Rio Games logo are more amorphous, without dis-
tinctive legs.”

Despite the differences between the two logos, the media still spec-
ulated that the overall impression of these two logos was very similar.?>
Shortly after these similarities were reported, the Internet was abuzz
with allegations that the Rio OCOG stole the idea for its logo from the
Telluride Foundation.” The director of the T4til Agency acknowledged
that there were some similarities between the two logos, and admitted
“[f]or some reason, we missed that one.”* However, the designers of
the Rio Games logo adamantly denied the allegations that their logo
was a copy of the Telluride Foundation logo.” The T4til Agency argued
that prior to even submitting the design to the Rio OCOG, they ran
rigorous tests to make sure that the design was original.?* Moreover,
during the selection process, the International Olympic Committee
(IOC) conducted its own tests on each continent to determine if any
sort of conflict could arise between their logo and any other marks
already in use.?”” Had the IOC discovered any conflicts, it would not
have allowed the Rio OCOG to adopt the design as the logo for the
Games.?® Finally, the Rio OCOG defended its logo by asserting that
human figures dancing in a circle are a universal symbol and not some-
thing unique to the Telluride Foundation.*

While this particular controversy between the Rio OCOG and the
Telluride Foundation is new, controversies surrounding Olympic marks
are not. As the next section will show, controversies over Olympic marks
have almost come to be a sort of tradition associated with the Olympic
Games, as much as the Opening Ceremonies to the Olympic Games
themselves.

B. Other Controversies Over Olympic Logos and Marks

Prior to the 2008 Beijing Olympic Games, rumors circulated that the
Dancing Beijing logo for the 2008 Games was already registered by
another Chinese company.3® The media speculated that the Beijing
OCOG would not be able to register its logo to receive trademark pro-
tection, as required by Olympic Rules.?" In the end, this rumor turned
out to be false. The State Intellectual Property Rights Office in China

had not issued trademark protection to any marks similar to Dancing
Beijing; therefore, the Beijing OCOG had no trouble registering its
logo, as it was not infringing on anyone else’s marks.3

Another example of a slightly different controversy arose concerning
the upcoming 2014 Sochi Olympic Games. Last year, the Sochi OCOG
released the design of its four mascots for the Sochi Olympic Games.?
One of these mascots, a polar bear, was described as being a “blatant
rip-off” of Misha, the bear mascot used for the 1980 Moscow Olympic
Games.?* The resemblance between the two bears was brought to light
when Misha’s designer accused the Sochi OCOG of copying his design,
stating “[t]his polar bear, everything is taken from mine, the eyes, nose,
mouth, smile. Idon'tlike being robbed.” Based on these statements,
it was speculated that Misha’s designer would seck legal recourse against
the Sochi OCOG and the new mascot’s designer under copyright law.
However, Misha’s designer was ultimately prevented from suing for
copyright infringement because he no longer held the copyright to the
1980 mascot, which he would have assigned to the IOC when his mas-
cot was initially selected for the 1980 Olympic Games.3® In the end, not
only did the Sochi OCOG and the new mascot’s designer manage to
avoid the serious consequences of copyright infringement, but they also
managed to put a positive spin on the controversy by joking that the
new mascot is the “grandson of Misha the Bear.””

C. What is Next for the Télluride Foundation?

While there have been legal many controversies surrounding Olympic
marks in the past, so far, there have been no lawsuits filed against
Olympic marks claiming trademark infringement. However, as this
paper will point out, in certain circumstances, there could be legal
recourse for trademark infringement.

To this point in time, the Telluride Foundation has followed the trend
of not taking a trademark dispute to court. The Foundation appears to
have done nothing yet to try to protect its rights. Perhaps this is because
the Foundation is taking its time to come up with a game plan and devel-
op its case. On the other hand, maybe the Foundation has examined
its potential case and determined that the odds of winning are not that
great. This paper intends to analyze whether the Telluride Foundation
would potentially have any successful claims against the Rio OCOG.
Moreover, for reasons that will be explained in this paper, the Telluride
Foundation may have held off on filing suit against the Rio OCOG

because such a lawsuit may well be futile.

III. TRADEMARK LAW

A trademark is a “word, phrase, logo, or other graphic symbol used by
a manufacturer or seller to distinguish its product or products from
those of others.”3® In its broadest sense, the term trademark also includes
service marks,? which are marks “used to identify and distinguish the
services of one person, including a unique service, from the services of
others.”#° Trademark laws generally apply the same to both trade and
service marks.#

The use of marks to identify the source of a product dates back at
least 3500 years ago when potters scratched marks on the bottom of their
creations to identify the product as their own handiwork.# However,
the idea of legal protection of trademarks has only existed since the late
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1500s.4 Moreover, trademark protection has not fully developed until
more recently with the passing of specific statutes to protect trademark
interests.* Most countries have developed their own trademark pro-
tection laws to protect domestic trademarks. Additionally, internation-
al laws have been developed to protect trademarks internationally.
Trademark law is essentially “territorial” in that a mark is exclusive-
ly owned within the registrant’s territory.#s Thus, two parties may have
legitimate, national trademark rights, but these rights may conflict when
one or both parties seek to operate in the international marketplace.4
However, a plaintiff will not have a valid claim for trademark infringe-
ment in any nation, unless that trademark is registered or protected
under that nation’s trademark laws.4” For these reasons, this section will
examine the different trademark laws that could potentially govern a
dispute between the Telluride Foundation and the Rio OCOG.

A. United States Trademark Law

Because the Telluride Foundation is located in Colorado, U.S. law may
be applicable to a dispute involving the Foundation. In the U.S., the
main law that provides protection to trademarks is the Lanham Act.48
The Lanham Act prohibits the unauthorized use of any copy or col-
orable imitation of a registered mark in connection with the advertis-
ing of goods or services, which is likely to cause consumer confusion as
to the source of different products.#® If a mark owner believes his or
her rights are being infringed, then the mark owner can bring a claim
for trademark infringement against the alleged infringer.5®

For a trademark to receive protection under the Lanham Act, a mark
must be registered with the U.S. Patent and Trademark Office.”" A reg-
istered mark will receive nationwide protection regardless of where the
registrant actually uses the mark.’> Thus, registration will constitute
constructive notice to any potential competing users that a mark is in
use. However, if a mark is not registered, it will not receive protection
under the Lanham Act.

Furthermore, for use of a mark to be infringing, the use of the mark
must be without the consent of the mark owner.5* Once a mark has
been registered, the registrant will have the exclusive right to use that
mark in connection with the goods or services specified in the certifi-
cate of registration.” However, a mark owner can allow others to use
his mark through licensing the rights to use the mark.5® If this is the
case, the mark owner will have given consent to the use of the mark,
and therefore, will have no claim for infringement.’

Finally, before a court will find that use of another mark is infring-
ing, the use of the mark must be likely to cause confusion among con-
sumers as to the source, affiliation, or sponsorship of different products
or services.®® In determining whether there is a likelihood of confusion,
the court will look at several factors: the degree of similarity between
the two marks; the relation in use and the manner of marketing between
the goods or services marketed by the competing parties; the strength
or weakness of each of the marks; whether the alleged infringing mark
is being used in a market that would be a natural area of expansion for
the original trademark owner; and whether there is evidence of actual
confusion.’?

The abovementioned factors are not an exhaustive list. Each court
seems to apply slightly differing standards; however, these factors are
some of the most common factors courts use in determining whether
there is a likelihood of confusion. Additionally, no single factor will be
dispositive of showing a likelihood of confusion between two marks.®°
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However, if several factors indicate that the unauthorized use of a reg-
istered mark in connection with the advertising of goods or services is
likely to cause consumer confusion, then a trademark owner may be
successful on a claim for trademark infringement under the Lanham
Act.

If a trademark owner is successful on a claim for infringement, the
mark owner could have several different remedies. First, and probably
most importantly, the owner will be able to enjoin the defendant from
further using the infringing mark.®* Additionally, if it can be proven
that the defendant intentionally infringed the mark, a mark owner will
be entitled to recover (1) the profits the defendant gained by using the
mark, (2) any damages sustained by the mark owner, and (3) the costs
of the action.® Finally, even though the Lanham Act prohibits puni-
tive damages, in extreme cases of willful and wanton infringement, a
court does have the discretion to award damages up to three times greater
than the plaintiff’s actual damages.63 These treble damages, however,
will only be awarded in the most extreme cases.®* Thus, in cases of trade-
mark infringement, the penalties under the Lanham Act can be very
severe.

Furthermore, while the Lanham Act is the main source of trademark
protection available to trademark owners in the U.S., it is not the only
source of trademark protection. U.S. courts may also provide common
law trademark protection for unregistered marks.® However, such a
claim will not be analyzed in this paper because it is unnecessary for the
analysis of this controversy, namely because the Telluride Foundation
mark is a registered mark.

Moreover, in disputes involving parties from different countries, addi-
tional laws may apply, including another country’s domestic laws and
international laws. The next two sections will examine each of these
sources of potential trademark protection in turn.

B. Brazil Trademark Law
Another source of law that may be applicable to a dispute over the Rio
Games logo would be Brazil trademark law, as the Rio OCOG is a
Brazilian company. In Brazil, trademarks are regulated by Industrial
Property Law No. 9.279.% In general, regulation of trademarks under
Brazil’s trademark law is similar to trademark regulation under the
Lanham Act. Distinctive marks can be registered in Brazil for the pur-
pose of distinguishing a particular product or service from other prod-
ucts and services.®” Once a mark is registered with and approved by
Brazil’s National Institute of Industrial Property, the registrant will have
the exclusive right to use the mark “throughout the national territory,”
(i.e., Brazil).®® Moreover, once a mark is registered it will be protected
from being reproduced or imitated to identify similar products or serv-
ices.®? If anyone commits a crime against mark registration by repro-
ducing “a registered mark, in whole or in part, without the authoriza-
tion from the titleholder, or imitates it in a way that may induce . . .
confusion,” such crime may be punishable by a fine or imprisonment.”°
In short, similar to U.S. trademark protection, Brazil trademark law
protects nationally registered marks against trademark infringement.
These provisions, however, only apply to marks registered in Brazil.
Thus, Brazil trademark law alone does not protect foreign registered
marks. To determine what kind of protection foreign registered trade-
marks will receive in Brazil, it is necessary to look at international treaties
and agreements that Brazil is a party to.
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C. International Intellectual Property Treaties and Agreements

Absent an agreement between countries, one country does not have an
obligation to protect trademarks registered in another country.”* Thus,
in evaluating a potential lawsuit between the Telluride Foundation and
the Rio OCOG, it is important to take into account the various inter-
national agreements that both the U.S. and Brazil are parties to. In this
case, the international agreements applicable to this dispute would be
the Paris Convention for the Protection of Industrial Property (Paris
Convention)’* and the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement).”?

The Paris Convention, which was adopted in 1883, was the first major
international treaty aimed at protecting intellectual property rights.”+
While it has been amended several times over the years, it still remains
as one of the most important treaties covering the protection of trade-
marks. Since 1887, both the U.S. and Brazil have been parties to the
Paris Convention.”

Because the Paris Convention only protected individuals from coun-
tries that were signatories to the treaty, the World Trade Organization
(WTO) determined that further protection was needed for WTO mem-
bers that were not parties to the Paris Convention.”® As such, in 1995,
the WTO developed the TRIPS Agreement, which incorporated the
same intellectual property protections guaranteed by the Paris
Convention.”” The only difference between the two agreements was
that the TRIPS Agreement applies to all WTO member countries,
regardless of whether they are signatories to the Paris Convention.”®
Thus, as members of the WTO, both the U.S. and Brazil are also bound
by the TRIPS Agreement. Because both the Paris Convention and the
TRIPS Agreement contain the same major provisions for the protec-
tion of trademark rights, these agreements will be considered simulta-
neously in this paper.

Both the Paris Convention and the TRIPS Agreement provide pro-
tection for trade and service marks.” Additionally, both agreements
require member countries to give the same industrial protections to cit-
izens of other countries that are parties to the agreement that it gives to
its own citizens.®® Thus, an individual that owns a registered trademark
in country A must receive the same trademark protection in country B
that citizens of country B receive, as long as both countries are parties
to either the Paris Convention or the TRIPS Agreement.

Both agreements provide trademark protection similar to the protec-
tion under the Lanham Act and Brazil’s Industrial Property Law No.
9.279. For example, the TRIPS Agreement reads as follows:

The owner of a registered trademark shall have the exclusive right to

prevent all third parties not having the owner’s consent from using in

the course of trade identical or similar signs for goods or services which
are identical or similar to those in respect of which the trademark is
registered where such use would result in a likelihood of confusion.®

Furthermore, both the Paris Convention and the TRIPS Agreement pro-
vide additional protection to a mark that is well known outside of the
country where it is registered.®> Under these provisions, member coun-
tries are prohibited from registering marks in their own country that may
conflict with marks that are already well known, regardless of whether the
well-known mark is registered in that country.® Thus, if a foreign regis-
tered mark is already well known within a member country, that mem-
ber country cannot register any marks that would infringe on that mark,
even if that foreign registered mark is not yet registered in that country.34
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These agreements do not require special enforcement of intellectual
property rights distinct from the usual enforcement within a member
country.® Instead, these agreements ensure only that a trademark owner
from a foreign member country will have the same remedies available
to him as he would if the trademark was registered in the member coun-
try itself.3¢ These remedies may include damages and injunctive relief
from further infringement, or whatever other remedies a country nor-
mally provides to its own citizens.®” In short, these agreements serve to
create a level playing field among domestic and foreign individuals.

Accordingly, because both the U.S. and Brazil are parties to the Paris
Convention and the TRIPS Agreement, these agreements could govern
a dispute between the Telluride Foundation and the Rio OCOG. As
such, Brazil would have an obligation to protect trademarks registered
in the U.S. to the same extent that it protects trademarks registered in
Brazil. Consequently, the Telluride Foundation would possibly have a
claim for trademark infringement in Brazil if the use of the Rio Games
logo would be likely to cause confusion in Brazil.

Having considered which laws could apply to a dispute between the
Telluride Foundation and the Rio OCOG, this paper will next consid-
er which courts can apply these laws (i.e., where the Telluride Foundation
could bring its suit).

IV. CHOICE OF FORUM

A unique problem that results when the parties to a dispute are from
different countries, is determining which country’s courts can adjudi-
cate a dispute. This choice of forum can have very serious implications.
For example, the choice of forum can determine which laws will apply
to a dispute because one country may not enforce the laws of another
country. Therefore, the Telluride Foundation’s choice of forum would
likely hinge upon which law is most favorable to its case. However, a
plaintiff does not have unlimited choices of forums; the choice will be
limited to courts that have jurisdiction to adjudicate a particular dis-
pute. Thus, the first aspect to consider in evaluating a possible lawsuit
between the Telluride Foundation and the Rio OCOG is which courts
will have jurisdiction over the dispute.

A. Jurisdiction

For a court of any country to exercise jurisdiction over a dispute, the
court must have jurisdiction over the parties to the dispute and the sub-
ject matter of the controversy. Jurisdiction over the parties can be gained
in several different ways. A court will have jurisdiction over parties that
are domiciled in that forum.® Thus, a U.S. court will have jurisdiction
over the Telluride Foundation as a U.S. company, and a Brazil court will
have jurisdiction over the Rio OCOG as a Brazil company. However,
jurisdiction will have to be established some other way for one of the
courts to exercise jurisdiction over a noncitizen.

For example, parties can consent to jurisdiction in a particular
forum.% Thus, if the Telluride Foundation were to bring suit in Brazil,
the Foundation would necessarily consent to the jurisdiction in the
Brazil court.

Conversely, establishing personal jurisdiction over the Rio OCOG
in a U.S. court will not be as straightforward, as it will not likely con-
sent to jurisdiction. However, personal jurisdiction may be established
by showing that the Rio OCOG has sufficient minimum contacts with
the forum state.? For the purposes of trademark infringement, a defen-
dant will be found to have sufficient contacts if the defendant purpose-
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fully directs its business activity into the state with the intent of engag-
ing in business with residents of the forum state.”” The mere possibil-
ity that the product will reach the forum state is insufficient.” Thus,
more is required than simply placing a product into the stream of com-
merce.”

For example, in Steele v. Bulova Watch Co., the U.S. Supreme Court
held that the Lanham Act could be applied against the defendant who
made watches in Mexico under a local trademark that was identical to
the plaintiff’s U.S. registered trademark.?* The Court held that the
defendant’s subsequent sale of these watches in the U.S. infringed upon
the plaintiff’s mark.” Moreover, the Court ruled that it could exercise
jurisdiction over the defendant, even though the defendant was locat-
ed outside of the U.S., because the defendant was intentionally selling
its watches in the U.S.-directing its business toward the forum state.9
Similarly, if the Telluride Foundation could establish that the Rio OCOG
purposefully directed business activity into the U.S., it might be possi-
ble for the Rio OCOG to be subject to U.S. jurisdiction.

In addition to having personal jurisdiction over the parties to a dis-
pute, a court must also have jurisdiction over the subject matter of a
dispute. Subject matter jurisdiction is generally given by statute. In the
case of trademark infringement, use of a trademark must fall within the
jurisdictional scope of the trademark act that the plaintiffis relying on.?”
For example, if a plaintiff brings a trademark infringement case in a U.S.
court, the court will have jurisdiction only if the trademark falls with-
in the jurisdictional scope of the Lanham Act. The Lanham Act encom-
passes trademarks used in commerce that may be lawfully regulated by
Congress (i.e. trademark use that has a substantial effect on interstate
commerce within the U.S. or commerce between the U.S. and a for-
eign nation).®® Thus, even though the Lanham Act does not explicitly
state that is has extraterritorial powers, it can control infringing acts that
occur outside of the U.S. if the effects of those infringing acts occur
within the U.S.90

For example, in Cable News Network v. CNNews.com, a Chinese com-
pany that registered a domain name for a website was subject to the
Lanham Act, despite the fact that the site was entirely in the Chinese
language, most of its users were located in Chinese cities, and it trans-
acted no business within the U.S."°° The court held that the Lanham
Act applied because the global nature of the Internet made it likely that
the site would be accessed in the U.S., where it was likely to cause con-
fusion.™ Because the use would create an effect on U.S. commerce,
the Chinese company was liable for trademark infringement in the
U.S.°* Similarly, if the Telluride Foundation could prove that the Rio
Games logo would be likely to cause confusion within the U.S., the Rio
OCOG might be liable for trademark infringement under the Lanham
Act.

B. Choice of Law

Normally, once a forum is chosen and suit has been filed, it will be up
to the court to determine which laws it will apply-domestic laws, for-
eign laws, or international laws." Generally, in trademark disputes, a
court will apply its own domestic laws unless it determines that a dif-
ferent set of laws is more applicable.®* For instance, this might occur
where a party does not have a protectable interest under a nation’s domes-
tic laws, but is guaranteed protection under an international treaty.’
Many courts will be reluctant to apply foreign trademark laws because
if a dispute requires that another nation’s laws be applied, that other
nation will likely have a stronger interest in resolving that dispute.'®
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In those cases, a court will often dismiss the dispute under the theory
of forum non conveniens.”” For this reason, it would be in the Telluride
Foundation’s best interest to determine which laws would be most appli-
cable to its case and choose to file suit in that forum if possible.

Whatever forum the Telluride Foundation chooses, there is one final
set of rules that will need to be taken into account before determining
whether the Foundation’s trademark infringement case could be suc-
cessful. Because the case involves an Olympic mark, international sports
rules will also have to be considered. These rules will be discussed in
the next section.

V. INTERNATIONAL SPORTS RULES

One issue unique to the area of sports law is that in addition to the laws
of the state or country, rules specific to a sport will also govern a dispute
within that sport. Thus, in a dispute involving an Olympic trademark,
Olympic rules will also apply.

The International Olympic Committee (IOC) is the central govern-
ing body for Olympic sport.”®® As the “supreme authority” of the
Olympic Movement, the IOC has many responsibilities, which include
the following: ensuring the regular celebration of the Olympic Games;
selecting countries to host the Olympic Games; encouraging the devel-
opment of sport for all; encouraging and supporting initiatives blend-
ing sport with culture and education; encouraging the promotion of
ethics in sport and ensuring that, in sport, the spirit of fair play prevails;
taking action to protect the Olympic Movement; and opposing any
political or commercial abuse of sport and athletes.” To achieve these
responsibilities, the IOC has established the Olympic Charter as the
official rules of the Olympic Games.™™

Because the IOC is a non-governmental not-for-profit organization,
the Olympic Charter is not law.™ However, “[a]ny person or organi-
sation belonging in any capacity whatsoever to the Olympic Movement
is bound by the provisions of the Olympic Charter.”™ Among these
entities that must comply with the Olympic Charter are the various
NOCs and OCOGs.™ These entities must comply with the Olympic
Charter because they agree to abide by the Charter bylaws in exchange
for recognition by the IOC to serve as Olympic representatives for their
respective countries.™ Failure to abide by the Olympic Charter bylaws
can result in the IOC withdrawing its recognition of the entity as an
Olympic representative, a sanction that has proven to be very persua-
sive in compelling compliance with the Olympic Charter."s

As the exclusive proprietor of the Olympic Games, all rights to
Olympic marks belong exclusively to the IOC."® As such, the IOC has
the right to control the use of Olympic marks. Pursuant to the Olympic
Charter, the IOC has granted the various NOCs and OCOGs the right
to use Olympic marks, as long as they receive the IOC’s approval.”™” In
exchange for that right, the NOCs and OCOGs have certain responsi-
bilities under the Olympic Charter.

For example, under the Olympic Charter bylaws, an OCOG has the
responsibility of designing a novel logo for the Olympic Games that
will be held in its country.™® Any Olympic emblem created by an
OCOG is subject to IOC approval.™ The IOC will carefully scruti-
nize any emblem to make sure that it conforms to the Olympic
Movement.*® As such, any emblem must be “susceptible of registra-
tion” (i.e. it must be able to be registered for trademark protection by
the OCOG in its country whenever and wherever possible).” Moreover,
any mark that infringes on another’s mark will not be able to be regis-
tered for trademark protection.*

108 MITTEN, supra note 1, at 278-79. 12 Id. at 14.

109 The Organisation, OLYMPIC.ORG, 113 Id. at 13.
http://www.olympic.org/about-ioc-insti- 114 Raber, supra note 110, at 81.
tution (last visited Mar. 30, 2012). s Id.

110 Nancy K. Raber, Dispute Resolution in 116 OLYMPIC CHARTER, supra note 111,
Olympic Sport: The Court of Arbitration at19.
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L. 75, 80 (1998). u8 Id. at 25.
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Finally, the Olympic Charter requires that “an Olympic emblem must
contribute to the development of the Olympic Movement and must
not detract from its dignity.”™ Among the goals of the Olympic
Movement are building a better and more peaceful world, and creating
international goodwill.”** Thus, if the IOC deems that an Olympic
logo, in some way, detracts from the dignity of the Olympic Movement,
it can order that an emblem be changed.

In short, the IOC is responsible for ensuring that the NOCs and
OCOGs comply with the Olympic Charter when designing Olympic
logos. An NOC’s or OCOG's failure to abide by the Olympic Charter
bylaws can result in severe sanctions from the IOC. Finally, a third
party, such as the Telluride Foundation, may also be able to compel
Olympic entities to comply with the Olympic Charter through the use
of private association laws, which require private organizations to com-
ply with their own rules.” Thus, a court can order the IOC to com-
ply with the Olympic Charter because it is the IOC’s own rules.
Moreover, a court can order an NOC or OCOG to comply with the
Olympic Charter because they have agreed to abide by the Charter
bylaws.

VI. ANALYSIS OF 2016 OLYMPIC LOGO

With all of the abovementioned laws and rules in mind, it is now pos-
sible to analyze whether the Telluride Foundation would have any suc-
cessful claims against the Rio OCOG for the similarity between their
respective logos. For the following reasons, the Telluride Foundation
would likely have very little legal recourse against the Rio OCOG.

A. Choice of Forum Analysis

As explained in Part IV, any potential lawsuit between the Telluride
Foundation and the Rio OCOG will be limited to whichever court has
jurisdiction over the dispute. As explained above, a Brazil court will
have jurisdiction over the Rio OCOG as a Brazil company. Additionally,
if the Telluride Foundation were to bring suit in Brazil, it would neces-
sarily consent to the jurisdiction of the Brazil court. Therefore, if a law-
suit were filed in Brazil, the court would have jurisdiction over the par-
ties.

Establishing personal jurisdiction in a U.S. court would not be as
straightforward, but it may still be possible. First, a U.S. court will have
jurisdiction over the Telluride Foundation, as it isa U.S. company. The
Rio OCOG, though, is nota U.S. domiciliary, and there is no evidence
that the Rio OCOG has consented to U.S. jurisdiction. Thus, if the
Telluride Foundation would want to file suit in the U.S., personal juris-
diction would have to be established by showing that the Rio OCOG
has sufficient minimum contacts with the U.S. The Foundation would
have to show that the Rio OCOG's contacts with the forum specifical-
ly led to the cause of action at issue.*® Moreover, the Foundation would
have to establish that the Rio OCOG is doing more than simply plac-
ing the logo into the stream of commerce."”

The Telluride Foundation could likely establish these minimum con-
tacts by showing that the Rio OCOG purposefully directs some of its
business activities into the U.S. when it advertises the 2016 Olympic
Games in the U.S. By purposefully marketing the Games in the U.S,,
while using the Rio Games logo, the Rio OCOG is directing its busi-
ness at the U.S. with intent to engage in business with U.S. residents.
Moreover, this intent to engage in business with U.S. residents would
specifically lead to the cause of action at issue (i.e., trademark infringe-
ment) if use of the mark in the U.S. is likely to cause confusion with
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the Telluride Foundation logo. In short, the contacts between the Rio
OCOG and the U.S. might be sufficient for a U.S. court to exercise
personal jurisdiction over the Rio OCOG.

Because both countries could potentially have jurisdiction over the
parties to the dispute between the Telluride Foundation and the Rio
OCOG, the Foundation would have the benefit of filing suit in whichev-
er forum has laws most favorable to its case. Of course, whatever forum
the Foundation chooses must also have jurisdiction over the subject
matter of the dispute. Thus, the use of the mark must fall within the
protectable scope of the trademark laws that the Foundation relies upon.
This aspect will be considered more in the next section.

B. Analysis of Applicable of Law
Before determining where the Telluride Foundation should file suit, it
would have to determine which set of laws is most beneficial to its case.
The next three sections will analyze the Foundation’s potential claims
under the different trademark laws.

1. United States Trademark Law

The Telluride Foundation could potentially have a valid claim for trade-
mark infringement under the Lanham Act. As mentioned above, the
Lanham Act prohibits the unauthorized use of any copy or colorable
imitation of a registered mark in connection with the advertising of
goods or services, which is likely to cause consumer confusion as to the
source of different products.’®

The Telluride Foundation’s service mark is registered. Moreover, there
is no evidence that the Telluride Foundation has authorized the Rio
OCOG to use its trademark. However, the Telluride Foundation’s claim
under the Lanham Act would likely fail the requirement that use of the
allegedly infringing mark must be likely to cause confusion among con-
sumers as to the source, affiliation, endorsement, or sponsorship of the
different products or services.™

For example, the marks are only slightly similar in appearance. In
comparing the similarity of the marks, a court will consider the gener-
al impression of the two marks, and determine whether the differences
between the marks are memorable enough to avoid confusion.® It
could be argued that the Rio Games logo is a colorable imitation of the
Telluride Foundation logo because both marks depict multicolored peo-
ple holding hands and appearing to dance. However, one logo depicts
three people, while the other depicts four. The Foundation logo uses
the color red, which the Rio Games logo does not. The overall shape
of each logo is different. Finally, the Rio Games logo is used in connec-
tion with the words “Rio 2016” and the Olympic rings. Meanwhile the
Telluride Foundation logo uses the words “Telluride” and “Foundation.”
As such, the overall impression of each logo is probably not similar
enough to create a likelihood of confusion.

Another factor that may lead a court to determine that there is lictle
likelihood of confusion would be the relation in use and the manner of
marketing between the goods or services marketed by the competing
parties.”" “The greater the similarity between the products and servic-
es, the greater the likelihood of confusion.”™? In this case, one mark
represents the Olympic Games, and the other mark represents a chari-
table foundation. It could be argued that the Telluride Foundation uses
its mark to advertise amateur athletic events and sports tournaments, a
service that is very similar to the Olympic Games. However, the scale
and market of both services is very different. The Telluride Foundation
is running recreational events,? while the Rio OCOG is running one
the largest sporting competitions on the planet.?* Additionally, the
Foundation primarily conducts its activities in Telluride, Colorado.
Conversely, the Rio OCOG is conducting its activities across the globe.
Accordingly, it would not be likely for consumers to perceive that a small
organization like the Telluride Foundation would likely be expanding
its business activities to sponsor such a global event.

Finally, the factor that may deliver the knockout blow to the Telluride
Foundation’s trademark infringement claim would be the relative weak-
ness of the Foundation’s mark. A mark that is often used by other par-
ties is a weak mark.”s The likelihood of confusion between any two
specific uses of a weak mark will be less, if there are already similar marks
in use.’® The idea of people holding hands to promote the ideal of
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togetherness is not a novel idea. In fact the idea has been used many
times before as a logo for other organizations and events.”” Therefore,
because the Telluride Foundation’s mark is already weak to begin with,
the minor variations between the two marks may reduce the likelihood
of confusion to zero.

For these reasons, the Telluride Foundation would not likely have a
successful claim against the Rio OCOG for trademark infringement
under the Lanham Act.

2. Brazil Trademark Law

The next source of possible relief for the Telluride Foundation would
be under Brazil trademark law. As mentioned above, Brazil’s Industrial
Property Law No. 9.279 protects trademarks registered in Brazil from
being reproduced or imitated to identify similar products or services.®
However, the problem for the Telluride Foundation would be that the
Foundation’s logo is not registered in Brazil. Thus, Brazil trademark
law alone will not protect the Telluride Foundation mark, which is reg-
istered outside of Brazil. Therefore, in order for the Telluride Foundation
mark to receive trademark protection in Brazil, it must be covered by
an international agreement, such as the Paris Convention or the TRIPS
Agreement.

3. International Trademark Law

Under both the Paris Convention and the TRIPS Agreement, Brazil
would be required to give the same industrial protections to U.S. citi-
zens as it gives to its own citizens because both countries are parties to
both agreements. Thus, the Telluride Foundation would be protect-
ed from having its logo used in Brazil in a manner that may induce con-
fusion. However, as stated above, there is little likelihood of confusion
between the two marks. Furthermore, the likelihood of confusion would
be even less in Brazil because the Telluride Foundation logo is not well
known outside of the U.S. As a result, the Foundation’s logo would not
be entitled to trademark protection under the Paris Convention or the
TRIPS Agreement.

C. Special Olympic Considerations

The Telluride Foundation’s best chance for a remedy may be under the
Olympic Charter. First, as mentioned above, the IOC must approve
all Olympic logos before they can be used by an OCOG as the logo for
an Olympic Games. Moreover, the IOC will carefully scrutinize a logo
to make sure that it complies with the Olympic Charter, specifically
that it does not conflict with any other marks already in use anywhere
in the world. Thus, if the Telluride Foundation could prove that the
Rio Games logo is infringing on the Foundation’s logo, the Foundation
would have a strong case for the IOC to refuse to approve the Rio Games
logo. However, it has already been shown that the Rio Games logo does
not infringe on the Telluride Foundation’s mark. Moreover, the IOC
has already approved the Rio Games logo.™*° Thus, this provision of
the Olympic Charter will not help the Telluride Foundation.

Another possible provision that could provide relief to the Telluride
Foundation could be that an Olympic emblem must be able to be reg-
istered for trademark protection by an OCOG in its country whenev-
er and wherever possible.# As mentioned above, a country cannot reg-
ister a mark that infringes on a mark that is already in use. Thus, alogo
for an Olympic Games cannot infringe on another’s mark because that
mark will not be capable of complying with Olympic rules. Again, it
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has already been shown that the Rio Games logo does not infringe on
the Telluride Foundation logo; therefore, this line of argument will also
not help the Telluride Foundation. However, the Foundation may still
have a remedy under another Olympic Charter provision.

The provision that may prove to be the saving grace for the Telluride
Foundation would be the provision that requires that an Olympic
emblem must not detract from the dignity of the Olympic Movement.'+*
Among the goals of the Olympic Movement are building a better and
more peaceful world, and creating international goodwill.™ A logo that
creates conflict between individuals from different countries (i.e., alle-
gations of trademark infringement and copying another’s logo) does not
build a more peaceful world or create international goodwill. Therefore,
the IOC may conclude that a mark that is alleged to have been copied
from another’s mark detracts from the dignity of the Olympic
Movement, whether the allegations are true or not. Consequently, if
the Telluride Foundation were to present its argument to the IOC, the
I0C may choose to withdraw its approval of the Rio Games logo and
force the Rio OCOG to change the logo.

In conclusion, these reasons may explain why the Telluride
Foundation has held off on filing a trademark infringement suit against
the Rio OCOG. Such a lawsuit would likely be futile. However, if the
Telluride Foundation thought it was being harmed by the use of the Rio
Games logo and wanted some sort of relief, the Olympic Charter could
at least provide some hope. Under the Charter the Telluride Foundation
might at least be able to stop the Rio OCOG from using its logo. The
Olympic Charter does not, however, allow for a trademark owner to
recover any money damages.+

VII. What U.S. Companies can do in the Future to Protect
Themselves

The analysis of this controversy should serve as a cautionary tale to
remind companies to do everything they can do to protect themselves
from trademark infringement, because if they do not, the legal reme-
dies available to them may not be successful.

One possible step that companies could take to protect their inter-
ests in their trademarks is to register their marks in other countries or
internationally. However, even this may not be a valid solution in many
cases. As illustrated by Brazil’s industrial property law, a registration of
a mark will be forfeited if a certain amount of time passes without the
mark being used within that country.™# Thus, unless a trademark is
going to be used in a certain territory, registering it in that territory will
still not provide adequate protection to a U.S. company.

Another step that companies should take to protect their trademarks
is to carefully monitor whether there are potentially infringing marks
being used and seek out legal advice if any marks appear to be infring-
ing. Because Olympic marks are used in commerce like any other mark,
Olympic marks are subject to the same trademark laws as regular marks.
Thus, if an infringing mark is discovered, a company could get legal
relief. It will be important for the company to be diligent in its moni-
toring though, because if a company unreasonably delays in objecting
to an infringing use of its mark, that company may be barred from bring-
ing any claim at all.'4¢ As shown by the analysis of the Rio Games logo,
even careful monitoring, however, cannot prevent marks from being
used that appear to be minimally infringing.

In the end, IOC regulation of Olympic marks may be the best pro-
tection against minimal infringement. The IOC already carefully reg-
ulates the use of Olympic marks, including scrutinizing new marks to
make sure that they do not infringe on existing marks. Thus, it could
be argued that everything that can be done to protect existing compa-
nies is being done. However, despite all of the precautions taken by the
10C, controversies over Olympic trademarks and logos continue to
arise-controversies such as the Rio Games logo, the Beijing Games logo,
and the Sochi Games mascot. If this tradition of Olympic logo contro-
versies continues, the IOC may be forced to increase its regulation of
Olympic marks to protect the intellectual property interests of others.
After all, the IOC is charged with the obligation of ensuring fair play,
and as such should prevent an OCOG from committing a foul like using
another’s mark as its own.
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IX. Conclusion

Olympic marks, like all other marks used in commerce, are subject to
trademark laws. As such, those marks cannot infringe on others’ marks.
In determining whether an Olympic mark actually infringes on anoth-
er’s mark, it will be important to consider the laws of the country where
the infringement is alleged. It will also be important to consider whether
the courts of that country can exercise jurisdiction over the alleged
infringer. Finally, it may be important to consider the specific rules gov-
erning Olympic marks. In the end, each case will require an intensive
analysis of the particular set of facts. Ifa plaintiff is successful in show-
ing that an Olympic Organizing Committee copied the plaintiff’s logo,
that Organizing Committee could face serious legal ramifications for
trademark infringement.

¢

In the case of the controversy over the 2016 Rio Olympic Games logo,
there was not sufficient similarity between the Rio Games logo and the
Telluride Foundation logo to warrant legal intervention. This may
explain why the Telluride Foundation never initiated any legal action
against the Rio OCOG. However, the similarities between the two
logos may still be too close for comfort. Inevitably, when new marks
are unveiled, there will be similarities to existing marks. Nonetheless,
alogo that is chosen to represent the biggest sporting event on the plan-
et should at least be original and not imitate major elements of existing
marks. If such originality could be achieved, the tradition of Olympic
logo controversies could once and for all be put to an end.
E—

2014 FIFA World Cup and 2016 Olympics in
Brazil - A Real blessing for the Brazilian people?

By Gabriel do Valle Rocha e Silva

“We do not know when the construction begins, who is going to be actual-
by affected, to where the families are being removed. We want to have a say
on our future. We support the staging of the World Cup, but with respect
for the rights of the people.” (Mr. José Renato Maia, dweller of the
‘Comunidade do Ciristal’, in Porto Alegre, forcedly removed due to con-
struction projects for the FIFA 2014 World Cup venues?)

Introduction

One might say that Brazil is simply too big to ignore. It is the fifth-
largest country in the world with a population of around 190 million
people, Latin Americas largest and most influential market and has been
recently ranked by a leading economic research group? as the 6th largest
economy in the world (overtaking the United Kingdom). However, if
the world will closely lay eyes on Brazil during the following years this
is certainly not because of its size or economy, but rather due to its posi-
tion as the host of the major sports events: The 2014 FIFA World Cup
and the 2016 Summer Olympic Games in Rio de Janeiro.

Known for its music, beautiful cities and friendly people, Brazil has
also proved to be a sportive nation. It enjoys a good record on sports in
general, such as volleyball’, tennis*, motor racing’, martial arts® and oth-
ers’. But undoubtedly it is on football that Brazil’s excellence has become
a source of great national pride. Besides being the only nation to have
participated in every FIFA World Cup and a five-time winner of the
competition®, Brazil has also been a production line for prodigiously
talented footballers for decades.

With such a background, one could easily assert that sports are a big
thing in Brazil and the fact that the biggest sports events on Earth are tak-

ing place there is a blessing that must have been very much celebrated by
its people. Unfortunately, however, this has not been the case so far.

No one can fight the fact that the Olympic Games represents a
moment of athletic achievements, patriotism, world peace and collab-
oration which can bring emotional victories, world records and mem-
ories of a lifetime to all involved®. The same works to the World Cup
which provides an unparalleled opportunity to promote the host coun-
try and highlight its people, culture, industry and tourism. Yet, it is also
undeniable that the staging of the mega-events has proved to have per-
manent economic and social impacts on the host country which, some-
times, are able to surpass all the beauty of the games.

In the pursuit of sporting and entertainment excellence, the increas-
ing in both scale and scope of these mega-events demands vast amounts
of multiple scarce resources™ which sometimes the host is not ready, or
its people not willing, to cope - despite of its commitments during the
bidding process. As we shall see on the following pages, this is exactly
what is going on in Brazil right now.

In striving to comply with all the organizational requirements and
fearing a humiliating failure before the international community, Brazil
is currently facing a situation where measures, some of a legally debat-

1 See article available at negrinha.word-
press.com/ 2011/02/12/
copa-sim-despejo-nao/

2 The Centre for Economics and Business
Research (CEBR) Report released on 28
December 2011. Available at
http:/Iwww.cebr.com/brazil-has-
overtaken-the-uk%e2%80%99s-gdp/

3 Volleyball is the second most popular
sport in Brazil. The women’s national
team has eight titles of the FIVB World
Grand Prix and won the gold medal at the
2008 Summer Olympics in Beijing. The
men’s national team currently hold the
titles of the World League, World Grand
Champions Cup, World Championship
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and the World Cup, and won the gold
medal at the 2004 Athens Olympic
Games. The team currently ranks first on
the FIVB World Rankings
(www.fivb.org/EN/FIVB/index.asp)
Tennis was given a boost in the late 1990s
with the success enjoyed by Gustavo
Kuerten, who won sixteen international
men’s singles competitions, including
three victories in the French Open, before
retiring in 2008.
(http://pt.wikipedia.org/wiki/Gustavo_K
uerten)

There have been a number of excellent
Brazilian drivers, such as Nelson Piquet,
world champion in 1981, 1983 and 1987,

and Ayrton Senna, world champion in
1988, 1990 and 1991.
(pt.wikipedia.org/wiki/Anexo:Lista_de_
campe%C3%Bses_da_F%C3%B3rmula_x)
Brazilians have a strong record in martial
arts, with consistent success in jiu-jitsu
and also judo in which, for example,
Brazilians won ten medals in the interna-
tional ‘Grand Slam’ competition in 2009.
(http:/Iwww.ijf.org/)

Other sports in which Brazilians have dis-
tinguished themselves include rowing,
sailing, swimming and gymnastics, while
the country’s extensive coastline and warm
climate have encouraged ever-increasing
participation in relatively new sports such

as surfing, windsurfing and hang-gliding

8 Brazil have won the World Cup more than

any other country. Victories in 1958, 1962,
1970 ,1994 and more recently in 2002.
(www.fifa.com/worldcup/index.html)

9 LIU, Julie H. Lighting the Torch of

Human Rights: the Olympic Games as a
Vehicle for Human Rights Reform.
Northwest Journal of International
Human Rights, Vol 5, Issue 2, 2007.

10 STUART, Stephen A. & SCASSA, Teresa.

Legal Guarantees for Olympic Legacy.
ESLJ, Volume 9, Number 1 (see at
http://go.warwick.ac.uk/eslj/issues/vol-
ume9/number1/stuart_scassa)
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able nature, are being taken under the pressure of the organizations
responsible for the events, namely the International Olympic Committee
(I0C) and the Fédération Internationale de Football Association (FIFA),
which are disturbing the Brazilian’s most valuable rights and even put-
ting the country’s sovereignty at stake.

As also witnessed in previous editions of the games™, violations are
being felt mainly by the most disadvantaged sectors of society which
have been excessively affected by trends such as forced evictions, displace-
ments, decreased availability of social housing, homelessness, dislocation
from existing community and social networks, restriction of civil liber-
ties and criminalization of homelessness and marginalized activities.

This scenario arouses questions as to how far an international sports
organization can go in the pursuit of its economic interest, to what extent
a sovereign - and democratic - country can commit itself to projects
demanding so much of its economic™ and legal resources and how dev-
astating can be the impacts of the staging of these mega-events on a
country’s people. Simply saying that sports has been turned to business
would certainly lack accuracy and carefulness. Thus, the present article
aims to address this issue by evaluating Brazil’s position as the host of
the 2014 FIFA World Cup and the 2016 Olympic Games focusing spe-
cially on the interwoven relationship between the international organ-
izations behind the games and their economic interests, the commit-
ments made and legal measures taken by Brazil to guarantee the success
of the events and the impact that the staging of the events can create on
the Brazilian people and legislation.

To this end, first (1) we are going to demonstrate the role of FIFA and
the JOC in the world of sports, focusing on their scope, aims and author-
ity. Then (2) a reassessment of the bidding process cumulating to the
awarding of the events to Brazil will be carried out, followed by (3) an
analysis of the organizational requirements made by both institutions.
Finally, (4) an overview of the arrangements and preparations current-
ly being undertaken in Brazil for the games and their impact on the
Brazilian people will be provided.

1. FIFA and 10C

The International Olympic Committee (“IOC”) is an international,
nongovernmental, non-profit organization headquartered in Lausanne,
Switzerland, which was founded by the French educator Baron Pierre
de Coubertin on June 23, 1894 to revive the Olympic Games of Ancient
Greece.”

Since its inception, the IOC’s primary responsibility is to coordinate
and supervise the Olympic Movement, whose mission is to “build a
peaceful and better world by educating youth through sport practiced
in accordance with Olympism™ and its values™. Any organization or
institution, and the individual members thereof, which has agreed to
be bound by the Charter is deemed to be part of the Movement.

The Olympic Charter (“Charter”) defines the Movement’s govern-
ing structure and creates its three main constituents: the IOC'S, the
International Federations (“IFs”)7, and the National Olympic
Committees (“NOCs”)8. In addition, the Charter outlines the role of
the Organizing Committee for the Games (“OCOG”), which is formed
each time a new host city is selected and is charged with the responsi-
bility of preparing for and carrying out its assigned Games. In summa-

ry, the general purpose of the IOC is to regulate domestic Olympic gov-
erning bodies to ensure compliance with the Charter and application
of the Olympic rules, to determine qualification requirements for
Olympic participation, to select sites for each Olympic Games and most
importantly, to promote Olympic ideals.

As to the Fédération Internationale de Football Association (“FIFA”),
the organization based in Ziirich, Switzerland is responsible for over-
seeing football worldwide, including the six confederations represent-
ing each continent, and, of course, the World Cup event. The core val-
ues of FIFA are defined as authenticity, unity, performance and integri-
ty. In 2005, the FIFA Congress introduced a new pillar to the institu-
tion’s mission, summarized now as: “Develop the game, touch the world,
and build a better future” Understanding football as an “integrated part
of society”™, FIFA has also decided to play a socially responsible role by
committing itself to making a major contribution to the achievement
of the Millennium Development Goals.

2. World Cup and Olympic bidding process

As the FIFA World Cup and the Olympics are events that “cost millions
of dollars to bid on, and range into the billions of dollars to stage™°,
the bidding process to host these international events is a key step for a
further successful staging of the games and should be looked at careful-
ly by all parties involved.

Olympics
Concerning the Olympics, the IOC’s ultimate goal during the selection
of the host city is to identify a city that is both capable of hosting the
Games (economically, legally and infrastructurelly speaking) , and locat-
ed in a country where the national government is amenable to the rules
and Principles of the Charter®. This is done in a two-fold procedure.

In the first phase, local NOGs select applicant cities?* and submits
the cities applications to the IOC working group. In their application,
applicant cities must submit a short questionnaire with an overview of
their planning project and letters of guarantee from their national gov-
ernment “by which said government undertakes and guarantees that
the country and its public authorities will comply with and respect the
Olympic Charter”. Once reached the IOC working group, a techni-
cal evaluation of the city’s “potential to stage high level, international,
multi-sports events and their potential to organize successfully the
Olympic Games” is undertaken®*. If the city meets the working group’s
eleven criteria points¥, it is designated a “Candidate City.”*¢

In the second phase, the IOC Evaluation Commission reviews the
Candidate City file, which addresses various issues - ranging from plans
for the development and use of sporting and accommodation venues,
to binding international legal obligations affecting the organization of
the event. Amongst them, however, the city’s financial guarantees are
probably the ones which IOC pays a more particular attention. Further,
the IOC Evaluation Commission performs a site visit to the city in ques-
tion, with special attention to the proposed event venues®. Following
the evaluations, the Commission submits a written report for each
Candidate City®®, which will be reviewed by the IOC Executive Board
before establishing the final list of candidate cities®. Finally, the IOC

members vote to select the host city.

11 Annual UN Report on adequate housing
as a component of the right to an adequate
standard of living, and on the right to non-
discrimination in this context, presented to
the Human Rights Council, in Geneva.
Available at http://www2.ohchr.org/eng-
lish/bodies/hrcouncil/docs/13session/A-
HRC-13-20.pdf

12 Brazil expects to employ 10 billion euros
from the public funds on construction
sites for the World Cup in the 12 cities
hosting the event: Fortaleza, Recife, Natal,
Salvador, Manaus, Cuiab4, Rio de Janeiro,
Sao Paulo, Curitiba, Belo Horizonte,
Brasilia and Porto Alegre.
(www.portal2014.0rg.br/noticias/9357/
GOVERNO+VAI+REVER+OBRAS+DA
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ATRASOS.html)

13 See supra note 9

14 The Games are the public manifestation
of Olympism, a notion defined by the
10C as being ‘a philosophy of life, exalt-
ing and combining in a balanced whole
the qualities of body, will and mind’.
(http://www.olympic.org/Documents/
Olympic%20Charter/
Charter_en_2010.pdf)

15 International Olympic Committee
Olympic Charter, page 13, first paragraph,
available at:
http://www.olympic.org/Documents/
Olympic%20Charter/
Charter_en_2010.pdf

16 Olympic Charter, supra note 15, r. 2,
pp- 14-15

17 Ibid., rr. 26-27, pp. 57-58

18 Ibid.,, r. 28, pp. 61-63

19 FIFA’s mission at www.fifa.com/aboutfifa/
organisation/mission.html

20 GAUTHIER, Ryan. Improving the
Bidding Process for International Sporting
Events. The international sports law jour-
nal, 2011, issue 1-2, page 3-14.

21 DAHILL, Elizabeth Hart. Hosting the
Games for all and by all: The right to ade-
quate Housing in Olympic host cities. In:
Brooklyn Journal of International Law
(2011), Vol. 36, Issue 03, pp. 11r1-1151

22 Olympic Charter, supra note 15, Bye-law
I. 34, sec. I, pp. 72-73

23 Ibid., r. 34, para. 3, p. 72.

24 1bid.

25 The eleven criteria are: government sup-
port, legal issues, and public opinion; gen-
eral infrastructure; sports venues;
Olympic village; environmental condi-
tions and impact; accommodation; trans-
port concept; safety and security; experi-
ence from past sports events; finance; and
overall project and legacy.

26 See supra note 24

27 Ibid., Bye-law r. 34, sec. 2, paras. 2.2-2.3,
PP 73-74

28 Ibid.

29 Ibid.,
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The most recent selection made by the IOC was the election of Rio
de Janeiro as the host city of the 2016 Olympic Games. Rio’s election
caught a lot of people by surprise since the city received the lowest tech-
nical evaluation score compared to both the other Candidate Cities
(Madrid, Chicago, and Tokyo); and Doha, a city that did not even make
it to the Candidate City stage.?°

The actual reasons why Rio was elected in despite of its lower scores
are not very clear, but most people rely on the fact that since the
Olympics has never been hosted by a South American country and the
IOC strives for universality in its selection of new host cities, Rio was
the perfect choice. However, it must be stressed that although IOC’s
aspirations to spread the Olympics and its ideals as far as possible is laud-
able, these aspirations can be tempered by the realities of hosting a mega-
event, which requires significant economic reserves and infrastructural
investment.

World Cup

Unfortunately, the process undertaken by FIFA to select a host coun-
try is not very clearly laid out in FIFA governing documents, which do
not seem to give much guidance on the bidding process®’. However, tak-
ing the last bidding process leading to the selection of the host coun-
tries for 2018 (Russia) and 2022 (Qatar) World Cup as a model, we can
say that the FIFA bidding process works basically like the following: At
different stages of the candidature, applicant member associations must
complete and submit to FIFA an expression of interest form, a bid reg-
istration form, a bidding agreement, a bid book, a hosting agreement
and other documents. In view of the bid proposals received, FIFA con-
duct site visits and then let its Executive Committee to appoint the host
country??.

As to the election of Brazil as the host of the 2014 World Cup, this
was made on the basis of the rotation system formally implemented by
FIFA in 2003. It was established that FIFA would rotate the hosting of
the World Cup by Continental Confederation, accepting bids from the
African Confederation for the 2010 World Cup, which counted with
Egypt, Morocco and South Africa as bidders and was finally awarded
to the latter, and to the South American Confederation for the 2014
World Cup, which was awarded to Brazil as its only bidder®. In 2007,
the rotation policy was ended.

Due to the lack of competing bids, the nature of the 2014 bid was
particularly different as the bid Local Organizing Committee’s strategy
did not focus on beating opposing bids, but rather centered on success-
fully securing universal approval and support from all parties in Brazil.

3. Coping with FIFA and 10C requirements

The main purpose of the IOC’s requirement for various legal guaran-
tees from candidate cities bidding to host a Games edition is threefold:
firstly as a metric for evaluating each city’s candidature; secondly to pro-
tect the IOC and the OCOG by ensuring that the Games commence
on schedule and proceed in accordance with the successful bid propos-
al and the established principles of Olympism; and thirdly to protect
the IOC’s extremely valuable brand equity, which mostly resides in the
rights to various elements of Olympic intellectual property (e.g. the ‘five
rings’ logo and other such indicia).3*

Legal guarantees protect the substantial revenues generated by licens-
ing those intellectual property rights and also protect the significant
financial investments made by the IOC’s Olympic Partner (TOP) spon-
sorship program and other commercial partners associated with the stag-
ing of the Games. The requirement for such guarantees and the spon-
sorship structure enjoined by the IOC have been mirrored by the organ-
izers of other sporting mega events, such as the FIFA World Cup?.

In order to give effect to such guarantees, on October 1°" 2009 the
Brazilian Federal Government enacted Law No. 12,035 (the “Olympic
Act”)’, which provides for special rules applicable to the 2016 Olympics
and Paralympics in Rio. In addition, a bill for the General Cup Law (PL
No. 2330/2011)%7, which sets forth measures relating to the 2013
Confederations Cup and the 2014 World Cup was sent to the Brazilian
National Congress in 2011. Although coping with FIFA and IOC require-
ments, these acts also create a framework for exceptions, with legal and
administrative changes that are out of the ordinary and frontally con-
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front national interests. The Government is exerting great pressure to
pass the bill for the General Cup Law in the Senate within this month
of March, 2012. We analyze below the principal provisions and contro-
versies of both acts.

Protection and exploitation of commercial rights

Sport is now big business accounting for more than 3% of world trade.?®
Licensing and merchandising rights in relation to major sporting events,
such as the FIFA World Cup and the Olympic Games, are ‘hot proper-
ties’, commanding high returns for the rights owners (licensors) and
concessionaires (licensees) alike.

Accordingly, only official partners are able to use official symbols as
part of their marketing campaigns and to associate themselves directly
with the Olympics or World Cup events. The maximization of the com-
mercial value of being associated officially with the events represents a
key source of income to the official sponsors, which in turn have to pay
a substantial premium to the organizing committees for the ability to
do so.

Therefore, anti-ambush marketing strategies are essential in order to
protect the commercial value of a sponsor being associated exclusively
with the events from dilution by those who seek to be associated with
them for free. Ambush marketing is understood as an often highly
sophisticated marketing strategy? designed to undermine the exclusive
arrangements that have been entered into between the primary rights
holder (event organizer) and its official sponsors.

According to the guarantees provided during the bidding process,
hosts have to demonstrate that all necessary legal measures have been,
or will be, taken to protect, in the name of the IOC or FIFA, all regis-
tered official symbols, emblems, logos and marks related to the events.
However, considering all the Brazilian legislation already protecting
intellectual rights related to the use of official symbols and expressions
in general*®, it would be fair to assume that the adoption of the new
provisions required by FIFA and the IOC to protect the 2014 World
Cup and 2016 Olympics, respectively, is not necessary. Notwithstanding,
in order to cope with the FIFA and IOC requirements and comply with
the hosting contracts, the Brazilian government enacted the Olympic
Act and are about to approve the bill for the General Cup Law.

Article 6, I of the Olympic Act defines the symbols of the 2016 Games
as “all graphically distinctive signs, flags, slogans, emblems used by the
International Olympic Committee” (“IOC”), as well as “the expres-
sions Olympic Games, Paralympic Games, 2016 Rio Olympic Games,
2016 Rio Paralympic Games, XXXI Olympic Games, Rio 2016, Rio
Olympics, 2016 Rio Olympics, Rio Paralympics, 2016 Rio Paralympics

Events. The international sports law jour-
nal, 2011, issue 1-2, page 3-14.

31 Ibid.,

32 Bidding process for the 2018 FIFA World
Cup and the 2022 FIFA World Cup,
Zurich, 2009. (http://www.fifa.com/mm/
document/affederation/
administration/99/74/80/
20182022invitationtobidcirculare. pdf)

33 See supra note 30

34 See supra note 10

35 Ibid.,

36 Available at http://www.planalto.gov.br/
ccivil_o3/_ato2007-2010/2009/
lei/l12035.htm

37 Available at http://www.camara.gov.br/
proposicoesWeb/fichadetramitacao?
idProposicao=520245

38 BLACKSHAW;, lan. Protecting Major
Sporting Events with Particular Reference
to the 2012 London Olympic Games.
Entertainment and Sports Law Journal,
ISSN 1748-944X, January 2010,
http://go.warwick.ac.uk/eslj/issues/
volume7/number2/blackshaw/

39 For example, “at the time of the
Barcelona Olympics in 1992, American
Express ran a campaign based around the

slogan, ‘You don’t need a visa to go to
Spain’ in opposition to Visa’s position as
an official Olympic Partner”, on JAMES,
Mark & OSBORN, Guy. London 2012
and the Impact of the UK’s Olympic and
Paralympic Legislation: Protecting
Commerce or Preserving Culture?. The
Modern Law Review, Volume 74, Issue 3,
pages 410-429, May 2011.

40 For instance, the “Pelé Act” (Law n. 9615
of 1998) grants to the Brazilian Olympic
Committee (“BOC”) the exclusive right
to use flags, slogans, anthems, and
olympic and paralympic symbols, as well
as the expressions Olympic Games,
Olympics, Paralympic Games and
Paralympics. The Pelé Act prohibits the
registration and use, for any purpose, of
components of the Olympic symbol (the
five interlaced rings) or signs that con-
tains that symbol, as well as the Olympic
anthem and slogans, except if previously
and expressly authorized by the BOC.
Also, Brazil has ratified (in 1984) the
Nairobi Treaty on the Olympic Symbol
Protection of 1981 under which the IOC
has been recognized exclusive rights to
use and register the Olympic symbol.
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and any other abbreviation and variation thereof, as well as such relat-
ed expressions that may be created in connection therewith, in any lan-
guage, including those for domain names in the internet”.

Article 7 of the Olympic Act prohibits the use of any of the symbols
related to the 2016 Rio Olympic Games, whether for commercial pur-
poses or otherwise, except if previously and expressly authorized by the
OCOG or the IOC. Article 8 of the Olympic Act also prohibits the use
of terms and expressions similar to those officially adopted in the Games,
which may cause any undue association of products, services, compa-
nies, transactions or events with the Games or with the Olympic Games
in general.

As to the World Cup, the General Cup Law aims to create a special
procedure within the National Institute of Intellectual Property (INPI)
for the registration of trademarks considered to be “official symbols”
that are owned by FIFA - thus guaranteeing FIFA’s exclusivity over their
use and taking the decision-making power away from INPI with respect
to the nature of trademark registration. In the bill’s text, there is no
restriction whatsoever on the meaning of the term “official symbols”;
therefore, such term may include anything that FIFA deems to be so.

Obviously, if anyone could use the official symbols for free, or oth-
erwise create an association with the events, sponsors and merchandise
licensees would not want to invest in them. However, considering all
the aforementioned, it would be reasonable to assert that the official
symbols are being overprotected in detriment to Brazilian national inter-
ests and legislation.

Commercial restrictions and points of entry

The General Cup Law prohibits the sale or display of any merchandise
at the “Official Competition Venues, in their immediate vicinities or in
their main points of entry” (art. 11), without FIFA’s express permission.
Such a measure will strongly impact local commerce, and street ped-
dlers will be penalized if they work in the so-called “areas of exclusivity”
(exclusionary zones) which will be demarcated by the municipalities,
“in light of the requirements of FIFA or of third parties indicated thereby.”
This measure allows for an monopoly, over the exercise of commercial
activities, by FIFA and the companies associated therewith.

Ticket sales and pricing

Violating the Code of Consumer Defense, the terms of the General Cup
Law give FIFA ample powers to set ticket prices and to determine the
rules surrounding their purchase, sale, alteration and cancellation. FIFA
has also put pressure on the Brazilian government to suspend the poli-
cy of allowing students and the elderly to purchase tickets at half-price*,
thus negating a Brazilian social advancement consolidated on the Elderly
Act# and, on what concerns the students, on state laws.%

Selling of alcoholic beverages

FIFA demands the selling of alcoholic beverages in stadiums due to its
sponsorship agreement with Budweiser (one of FIFA’s biggest sponsors).
Alcohol is prohibited in Brazilian stadiums due to concerns over vio-
lence and illegal sales to minors#.

New crimes and civil sanctions

The proposed legislation also establishes crimes of an exceptional nature.
Such crimes include the following: “Undue Utilization of Official
Symbols,” “Ambush Marketing by Association” and “Ambush Marketing
by Intrusion.” Accompanying these new crimes are sentences involving
detention, fines and a collection of civil sanctions related to the sale of
publicity products and activities. Such devices penalize even the bars
that intend to televise the games, thus affecting the popular commerce
and fraternization that is so representative of Brazilian sports culture.

Responsibility of the Federal Government

the General Cup Law secks to have the Federal Government assume
responsibility for “any or all harms resulting from or that have arisen as a
result of any security incident or accident relating to the Events” caused to
FIFA. By the terms of the proposed law, Brazil would become a guar-
antor of FIFA in its private business dealings.

Other provisions

The General Cup Law, if passed, will not be the first law that attempts
to counteract Brazilian legal order. Other examples include Law No.
12.350/2010%, which exempts products and services related to the games
from federal taxes, and Law No. 12.462/20114%, which, in order to under-
mine the general Brazilian bidding law, established a Differentiated
Contracting Regime (RDC) for the construction projects of the 2013
Confederations Cup, the 2014 World Cup and the 2016 Olympic and
Paralympic Games.

4. Impact on Brazilians
Hosting Olympic and football events has positive implications for the
availability of sports facilities for the local population once the event
concludes. A range of stadiums, training centers, sports fields and other
amenities are constructed during this period to respond to the demands
of the events. However, while analysis of the impact of these events usu-
ally focuses on the economic benefits for the host country, less atten-
tion goes into evaluating the effect on the lives of the residents, espe-
cially the most disadvantaged sectors of society (e.g. low-income pop-
ulations, ethnic minorities, migrants, the elderly, persons with disabil-
ities, and marginalized groups).+

Past experiences*® have shown that such redevelopment projects often
result in extensive violation of rights such as housing, labor and envi-
ronmental protection. Allegations of mass forced evictions and displace-
ment for infrastructural development and city renewal, reduced afford-
ability of housing, sweeping operations against the homeless, criminal-
ization and discrimination of marginalized groups, excessive working
hours and poor wages to workers involved in the projects and negative
environmental impacts are frequent features in cities staging the events.
As we shall see below, all these features became present during the ongo-
ing preparation works for the hosting of the 2014 World Cup and 2016
Olympics in Brazil.

Housing rights
The growing of the Brazilian cities and the fragile housing policies in prac-

41 One of the most contentious issue con-
cerning the General Cup Law involves
half price tickets for students and senior
citizens; FIFA calculates that these dis-
counts would amount to a $100 million
loss for the organization. See:
blogs.estadao.com.br/robson-morelli/
a-FIFA-nao-vai-ceder-a-meia-entrada-
na-copa-de-2014/

42 Article 23, Federal Law n. 10.741 of 2003.

43 State of Sao Paulo Decree n. 35.066 of 03
September 1992,

44 Article 13-A of the Supporter Act (Law n.
10.671 of 2003)

45 Available at www.planalto.gov.br/
ccivil_o3/_ato2007-2010/2010/
Lei/L12350.htm

46 Available at www.planalto.gov.br/
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47 See supra note 11

48 A human rights concern most directly
related to the 2008 Olympic Games was
the forced eviction of the floating popula-
tion, homeowners and tenants fueled by
urban development in preparation for the
Games. Beijing has also been accused on
past occasions of clearing the streets of the
homeless during showcase international
events. See supra note s7.

49 Available at www.cidades.gov.br/images/
stories/ArquivosSNH/ArquivosPDF/
DHB_2008_Final_ 2011.pdf.

50 For example, on the construction of the
“Via Parque” avenue in Sao Paulo, which
will link the Guarulhos International

Airport to the New Corinthians Stadium
(where the 2014 World Cup opening game
will take place), more than 4.000 families
were removed without prior consultation
and without knowing where they were
going to be transferred. Another 6.000
families are facing the same situation on
that area. Article available at: http://noti-
cias.uol.com.br/cotidiano/2010/10/11/0rCa
dos-em-r-44-bilhoes-parques-lineares-
removerao—mais-de-20-mil-familias-em-
sp.jhtm

51 Measures such as marks painted on the
front door to notify residents of upcoming
demolition, invasion of households with-
out legal authorization, damages to prop-
erties, and assaults were verified during
forced evictions. See National Articulation

of the People’s Cup Committee Report,
available at: http://comitepopularcopa-
poazoig.blogspot.com/2011/12/comites-
populares-da-copa-lancam-dossie.html

52 In Rio de Janeiro, judicial notifications
providing the absurd term of zero days to
clear out areas at Vila Mariana and Metré
Mangueira were received by dwellers and
local traders. Available at
http://fotos.midiatatica.info/gallery/main.
php?g2_view=core.Downloadltem&g>_it
emld=2389&g2_GALLERYSID=932d1bd
6916asb78c39fe474628a3c5¢c

53 According to local residents, a wall was
built around the “Da Maré” slum in Rio
de Janeiro to cover the ghetto from
tourists and visitors coming to the 2014

World Cup and 2016 Olympic Games.
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tice during the 20th century resulted in a deficit of 5.5 million of units
and in the inadequacy of more than 15 million durable urban households,
according to official estimates in 20084. As if the housing issue in Brazil
were not severe enough, the hosting of the 2014 World Cup in 12 cities
and of the 2016 Olympics in Rio adds a new element: massive urban proj-
ects with substantial economic, social and environmental impacts.

Due to the heightened demand for space to construct sports venues,
accommodation and other facilities, displacement and forced evictions
are common features of preparations for mega-events. Redevelopment
projects often require the demolition of existing dwellings and the open-
ing of space for new construction.

However, we can observe that, in most cases, alternatives to evictions
are not sufficiently explored, displacement is not accompanied by prior
consultation with the affected communities, and adequate compensa-
tion or alternative housing is not provided to victims*®. Actually, in many
occasions evictions were carried out in a context of violence, harassment
and assaults against the inhabitants™. Time constraints were usually cited
as the reason for disruptive and violent evictions and disregard for the
rights of affected communities. It could be observed that even restric-
tions of rights and standards of due process are allowed, if considered
necessary, to ensure the realization of the events.

The importance given to the creation of a new international image
for the cities, as an integral part of the preparations for the games, often
implies the removal of signs of poverty and underdevelopment through
re-urbanization projects that prioritize city beautification over the needs
of local residents%. Moreover, specific legislation is introduced, crimi-
nalizing acts such as sleeping in the street and begging,.

During the bidding process, authorities of candidate cities and coun-
tries expose their strategy for the organization of the event and make all
sorts of commitments to the IOC or FIFA, the local population and the
international community as a whole but housing concerns and com-
mitments, however, are often neglected in the planning and bidding
process, which can lead to violations of human rights.

Brazil must accept that the challenge of hosting the mega events
includes reassessing its policies of the destruction and relocation of
homes. Then, with the eyes of the world peering in during the events,
it must correctly and adequately respond to this human rights abuse.
One cannot accept that rights recognized in the Universal Declaration
of Human Rights (‘UDHR”)5 the International Covenant on Econo-
mic, Social and Cultural Rights (“lCESCR”), as well as in domestic
law and policy, are often violated in the name of “the Games”s®. Not
only the national government, but also FIFA and the IOC should be
more proactive in preventing housing rights from being violated’.

Labor rights

In 2007, when the official awarding of the 2014 World Cup to Brazil
was made, all the cities that further would be chosen to host the games
had at least one stadium capable to accommodate more than 35.000
people. However, due to FIFA requirements, virtually all stadia for the
World Cup will be redeveloped, generating a huge demand for works
to be concluded in a few years. FIFA determined that all the work must
have been started on the 31°" of January 2010, at the latest, and conclud-

ed before the 31°" of December 2012, on time to the staging of the 2013
Confederation Cup.

Throughout the whole process of elaboration of projects and imple-
mentation of the works, FIFA put a lot of pressure on Brazil to keep the
schedule. Several times, at different occasions, FIFA general secretary
Jerome Valcke made pronunciations alerting to delays in works and
requiring from Brazil a faster pace on the preparations for the World
Cup.s®

Since before being officially selected as host country, pessimists were
of the opinion that Brazil would not be capable to conform to the FIFA
and IOC infrastructural requirements on time for the games. Actually,
it was created, specially by the media, a buzz around a possible vexa-
tious failure of the World Cup in Brazil (or that FIFA could, as last
resort, transfer the event to another country) that disturbed, and still
does, all the works in preparation for the events in 2014 and 2016.

Such pressure opened room for legal abuses, irregularities in the licens-
ing process and inconsistencies and incompleteness on projects for the
construction of new venues. The combination between the magnitude
of the work and tight schedules to accomplish the projects resulted in
poor working conditions and over-exploitation of workers®, in despite
of the million-dollar figures estimate for the works.

In a short time, as one would expect, mobilizations, work stoppages
and strikes began to take place at work sites for the arenas and other
infrastructural projects related to the events. Until November 2011 it
was recorded at least 10 work stoppages and strikes in 6 of the 12 stadia
that will be used during the World Cup (Belo Horizonte, Brasilia,
Cuiaba, Fortaleza, Recife e Rio de Janeiro). In all the mobilizations, the
list of demands included at least some of the following: salary increase,
better work conditions (especially concerning security, health and nutri-
tion), increase on overtime payment, end of the accumulation of tasks
and inhumanly long working hours, as well as granting of benefits, such
as health insurance, increase in the value of the basic food hamper and
ways of transport.

5. Conclusion

Cities and countries bid on the right to host sport mega-events with the
expectation that tourists, money, and prestige will follow. However, as
shown above, there are a lot more to consider before accepting the task
to host the events.

Although staging the Olympics and FIFA World Cup events is a risky
undertaking, we can observe that such risk is not proportionally shared
with the international organizations behind these events. In fact, FIFA
and IOC award them to a host country with little risk and much ben-
efit to themselves.

Once the decision to conduct a bid has been made, governments do
not follow risk evaluation and management procedures, evidenced by
a wholesale acceptance of ballooning budgets, reduced time for con-
struction of venues and significant changes on legislation. We can see
that once the decision to bid is made, government focus crystallizes on
the on-time delivery of the events and the ways to get them done and
the post-games phase is either conveniently overlooked or deliberately
ignored.

Available at: www.redesdamare.org.br/
noticias/pesquisa-revela-que-moradores-
da-mare-acham-que-muro-foi-construido-
para-%E2%80%9Cesconder-favela%E2
%80%9D/

54 Art. 25(1) of the Universal Declaration of
Human Rights, U.N. Doc.
A/RES/217(I1) (Dec. 10, 1948)

55 Forced evictions are prima facie incompat-
ible with the requirements of the ICESCR
and can only be justified in the most
exceptional circumstances, and in accor-
dance with the relevant principles of inter-
national law. The obligation of States to
refrain from forced evictions also applies
in the context of mega-events. See
International Covenant on Economic,

Social and Cultural Rights, G.A. Res.
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2200A (XXI), 21 U.N.GAOR Supp. (No.
16), p. 49, U.N. Doc. A/6316 (1966), 993
U.N.T.S. 3, art. 11.

56 DAHILL, Elizabeth Hart. Hosting the
Games for all and by all: The right to ade-
quate Housing in Olympic host cities. In:
Brooklyn Journal of International Law
(2011), Vol. 36, Issue 03, pp. 1111-1151

57 “Under the terms of the Charter, the IOC
is bound to protect the integrity of the
Games and to maintain its status as a
symbol of the Movement and its
Principles. In addition, upon accepting
the U.N. Observer Status and adopting
Agenda 21, the IOC expressly committed
itself to actively assist the U.N. in protect-
ing and promoting human rights.

Therefore, as long as the Games are the
impetus for large-scale housing rights vio-
lations, the IOC is in breach of both its
internal duties and external commit-
ments”. See ibid., p. 1147.

58 One of the most polemic declarations
made by Valcke took place when the FIFA
general secretary, in England for the
International FA Board, claimed in a press
conference that Brazil needs a “kick up
the a** (backside)” to be ready in time for
the 2014 World Cup. As a result, the
Brazilian minister of Sport Aldo Rebelo
sent an official notice to FIFA president
Sepp Blatter requiring the removal of
Valcke from the position as intermediary
between FIFA and the Brazilian govern-
ment during the works for the World

Cup. Available at: edition.cnn.com/2012/
03/06/sport/brazil-fifa/index.html

59 On the 1st of July 2010, workers reported
excessive working hours and the cancella-
tion of day-offs. Rogério Leite, member of
the Trade Union of the Heavy
Construction and Industrial Assembly
Industries of the State of Pernambuco -
Sintepav-PE, stated that ‘there are workers
who work every single day from 7:00 to
22:00. This is not right because it violates
the laws and good sense. Moreover, the
wages are not enough’. See news report
“Insatisfagao na arena da Copa” at
http://jc3.uol.com.br/blogs/blogdotorce-
dor /canais/copa2014/2011/07/01/insatis-
facao_na_arena_da_copa_105365.php;
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No one doubts that with such passion to sports in general, and to foot-
ball in particular, Brazil and its people greatly desire to materialize the
long awaited dream to host a World Cup and an Olympic Games in their
own soil. But certainly not at any price. After all, the events last one month
each, but their impacts, if things remain as they stand today, will definite-
ly stand for many years after the games leave town. Y

6o Article “Parts of the works at Castelao and lished on June 12, 2011 0n “Ceard Agora”

Metrofor will stop this Monday”, pub- Newspaper. Available at:

We are not concerned only with the works to receive tourists, we are trying
to guarantee good conditions to workers and to Ceard before, during and
after the World Cup. The tournament goes and we from the class that strug-
gles every day will stay. Thus, we must unite to not remain for us just the
cleaning up of the mess after the party” - (Raimundo Nonato Gomes,
President of Sintepav-CE Trade Union®°)

http://www.cearaagora.com.br/noticias/ e-metrofor-serao-paralisados-nesta-

cidade/trechos-de-obras-no-castelao- segunda-feira
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The Nature of Broadcasting Rights in U.S. and Europe

By Andrea Cattaneo*

1. Introduction

One of the main utilities among those that can be obtained from the organ-
ization of a sport event is the right to commercially exploit it. The organiz-
er is usually awarded with the opportunity to conclude several agreements
for the sale of image rights, sponsoring licenses, marketing and broadcast-
ing rights, referred to the manifestation itself. The latter in particular enti-
tle the holder to economically exploit the images related to the event.

In the light of an Americanization of the European sport system, always
addressed as a probable future, it is important to analyze the nature of
broadcasting rights, as it is perceived within the U.S. system, and in the
European system. It is in fact relevant to establish whether the differ-
ences existing between the two sport systems, one business oriented and
the other one more faithful to its social and cultural role, are reflected
on this legal matter. This article aims to provide an analysis of this topic,
focusing on the U.S. and Europe. Where it is not possible to refer to the
E.U., the author will provide examples of national systems.

Broadcasting rights have gained in importance in the field of sports,
especially with the evolution of the technology used by the media: the
progress of pay-tv system can be considered as one of the main keystones
in this perspective.! The right to broadcast live important sports events
is indeed one of the main factors for the success of a media platform,
especially in the private sector, since sport is the most attractive prod-
uct in the television market.>

The corollary of the previous assumption is the exponential increase
in the commercial value of sports broadcasting rights:3 The consequences
are the insurgence of problems and disputes at different stages, and an
higher pressure at a political - legislative level to have specific regulation
in this field. The main issues are the ones related to the nature of these
rights, the identification of the person or the body entitled to exploit
them, and the way they can be protected.

The U.S. legislator was the first to intervene in the field of sports
broadcasting rights, in order to provide an express discipline of the sys-
tem, with a regulation that dates back to the early 1960s.# However, this
law did not include any reference to the nature of broadcasting rights,
leaving the topic to the academic doctrine and the jurisprudence.

It is relevant to notice that in the E.U. legal system the topic of the
ownership of broadcasting rights is left to the national legislators. The
issues related to the nature and ownership of broadcasting rights are not
regulated under E.U. law;’ but they have to be decided according to the
law of the Member States,® and therefore we will take in consideration
few national systems as examples, within a E.U. general framework.

* Intern at the TM.C. Asser Instituut until 7 1 Blackshaw, TV rights and sport legal

May 2012 - contact: aspects, TMC Asser Press, 2008.
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andreacattaneo@hotmail.it Meanwhile in international one off

events it is easier to identify a single

-

Harrison & Wood, Broadcasting Law

and Policy, Cambridge, 2007. 9 See the German Supreme Court decision

2 Nicita - Ramello, Exclusivity and media on the selling of UEFA broadcasting
markets. The case of pay Tv in Europe, in rights by the German Football
International journal of the economics of Association (BGH, Beschluss v.11.12.97 -
business, 2005. KVR 7.96).

3 The 2010 FIFA South Africa World Cup 10 In the EU this right is enforced by the

Directive 89/552/ CEE “Television with-

out frontier” and its amendment. It

organizing body.

had a commercial value estimated of

EUR 3.5 Billions, and it had generated an
increasing of 2% of the turnovers in
advertising at a global level
(Sportseconomy.it).

Sports Broadcasting Act, Title 15 USC
Chapter 32. It provides an Antitrust
exemption to the four Major sports 1
League, which are therefore allowed to sell

establishes that every citizen has a right
to see freely an event considered of major
relevance within the state, and thus
specifically included by the Member State

IS

in a list of “protected” event.
Since the Walrave Case, it is clear that

=

E.U. law applies to sport, as long as it is
broadcasting rights at a collective level. considered an economic activity: if this
See Article 345 TFEU (ex Art. 295 EC).
Ha.lgreen, European Sports Law - A com-
parative analysis of the European and

American Models of Sport, 2005.

premise is respected, those who carry out

a

a commercial activity within this sector,
essentially sport clubs, have to be recog-
nized as economic enterprises.
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We will hence try to examine the different solutions adopted or sug-
gested in both continents, in order to ensure the event organizer ade-
quate protection, so that the work, sacrifice and responsibility borne by
the latter are effectively rewarded. It has to be noted, anyway, that even
in most of the national legal systems there is no specific legislation on
the nature of broadcasting rights, and therefore legal doctrine and case
law have great importance.

The final and common goal is to provide a strong and complete pro-
tection to the rights holders, enforceable against a variety of different
subjects. The implicit assumption is the identification of the event organ-
izer with the legitimate holder of the exploitation rights arising from
the event itself, mainly because of the economic activities carried out.
The organizer should be the responsible for most of the organizational
work and the one who bears the most risk.” This definition is especial-
ly relevant for events like championships or tournaments in team sports,
for which it could be difficult to identify a single entity organizing the
whole manifestation.® Depending on the perspective one wants to
embrace, the ownership will be awarded to the club hosting the event,
the championship governing body (if the competition as a whole is pro-
tected rather than a single game) or even the sport federation (if its activ-
ity is essential for the event).?

It is quite easy to realize that the choice over the ownership of exploita-
tion rights has consequences on the type and on the level of protection
granted to the right owner. For example, if one thinks that the organ-
izer should be awarded with a right of property related to all the utili-
ties arising from the event, he should be entitled to use all the means of
defense related to the property right itself.

Moreover, the acknowledgement of the right’s ownership to an indi-
vidual rather than to another entity affects the commercialization of
such rights. If the organizing body, which usually includes all the teams
taking part in the event, is entitled to sell or anyway exploit those right
in a collective way, many problems can arise from an antitrust perspec-
tive, because this kind of conduct can represent an unlawful restriction
of the competition within the market. Finally, the protection established
for broadcasting rights” holders has to be balanced with inviolable rights,
which may be even included in the National Constitution. The right
to receive information about a relevant sporting event can be claimed
by every person interested, and the law must provide for a regulation
that takes into consideration this inviolable right.”® The extent of this
right, however, does not necessarily include the right to see the whole
match, but can be limited to news or highlights.

Those are the main issues related to sports broadcasting rights
addressed in this article.

2. Nature of Broadcasting Rights
In the analysis over the nature of broadcasting rights it is necessary to
examine different theories, since the U.S. and the E.U. legal systems do
not provide for a specific legislation on the topic. The courts that have
considered the question have thus tried to apply existing disciplines.
In this perspective, the attempt to assimilate the sporting spectacle
to a work protected by copyright has been made several times and in
different circumstances: this theory secks to protect the organizer of the
event, as if this constitutes its intellectual creation. However, due to the
difficulties encountered in the endeavor to assimilate a sporting event
to an original intellectual creation, other doctrinal or jurisprudential
theories have emerged. One of these identifies the nature of sports broad-
casting rights through the application of the principles of commercial
law. Sports clubs are undoubtedly commercial enterprises, because they
support costs and make investments in order to obtain some revenues,
and the production of a sporting event is the service they perform.” In
this sense, therefore, the ability to leverage this event, mainly through
the commercialization of broadcasting rights, could be related to the
activity in question, as a right to enjoy the fruits of the company’s labor.
Another theory, maybe the most effective one, refers to the power
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that the organizer of the event can exercise by virtue of his entitlement
to use the area in which the event itself takes place, because he is the
owner of the stadium or the arena, or in any case he has it at disposal.
Thanks to these domain powers, the organizer has the right to regulate
and control the access of others, and therefore, their ability to exploit
the event.”> However, the organizer is allowed to claim this kind of pro-
tection only when he is able to manage and physically limit the access
to the said area, when the event does not take place in a public space,
but rather in a structure closed to the public. When the organizer wants
to control the access of the spectators, he sells tickets, thus establishing
a contractual relationship with the buyer, who commits to behave in
compliance with the conditions set.

If the protection is limited to the activities of the other contracting
party, it will not cover conducts carried out by a third person: only the
counterpart is obliged to honor the agreement of the contract and there-
fore can be considered liable in case of breach. The contractual model
would anyway allow the organizer to commercialize the exploitation’s
rights of these events, namely the exclusive right to broadcast the com-
petition, through the stipulation of formal agreements with the com-
panies interested.

Finally, another theory uses the same principles adopted by the rules
of unfair competition. The right holder is protected against the actions
of people who want to exploit the rights related to the event, but are
not entitled to do so. Even this theory has gaps: in fact it is applicable
only in case of unauthorized conduct by a direct commercial competi-
tor of the right holder.

Yet all the different theories have the same goal, to protect the right
owner, and they are also linked. The decision of embracing one model
over another affects the identification of the right holder, the extent of
these rights, the way they can be exploited and the actions the owner is
able to carry out to protect his investment.

2.1. Property Rights

The first theory that has to be taken into consideration labels the
exploitation right of the utilities arising from the event as part of a prop-
erty right, entitled to the organizer of the “show”. Property provides the
right to the enjoyment of things of economic value, whether exclusive
or shared, present or prospective. Their rightful possession is called own-
ership, and it is necessarily supported by correlative rights to exclude
others from enjoyment.”

In the U.S., the entity that organizes the event, who owns the stadi-
um or the arena, pays a salary to athletes and technicians for their sport-
ing performance and finally sets up the match, is entitled to enjoy a
property right, according to the Misappropriation theory.™ In fact, no
one should be allowed to deprive the organizer of the fruits of labor and
expenses incurred with the specific purpose of obtaining some commer-
cial benefits. Anyone who interferes in the management of the rights of

12 Wise - Meyer, International sports law
and business, vol.3 1997.

13 The Columbia Electronic Encyclopedia,
2007.

14 Wong, Essentials of Sports law, 2010.

15 Supreme Court,1918 Case Int’/ News.
Serv. Vs Associated Press. 248 U.S. 215, 39
S.Ct. 68.

16 Wise - Meyer, International sports law
and business, vol.3, p.1715, 1997.

17 Since 1992 the Football Association
Premier League, constituted by the clubs
of the first division, sells collectively
broadcasting rights, on behalf of the
teams.

18 Slack, The commercialisation of Sport,
2004.

19 Troiano, 1l “Diritto” sullo spettacolo
sportivo, in AIDA, 2003.

20 Nivarra, I “Diritti esclusivi di trasmis-
sione di eventi”, in AIDA, 2008.

21 The Columbia Electronic Encyclopaedia,
2007.

22 Halgreen, European Sports Law - A com-
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parative analysis of the European and
American Models of Sport, 2005.

23 Some think that through the enactment
of this law it was officially guaranteed the
existence of a property right, awarded to
the organizer of the competition, namely
the team that host the event. See Wong,
Essential of sports law, 2010, p.710.

24 In the U.S. the fair use exemption allows
to reproduce and retransmit the images
of a sporting event without authoriza-
tion. In this regard, it has to be evaluated
the purpose and the character of the
transmission, the nature of the copyright-
ed work, the amount of images used in
relation to the work as a whole, and their
effect on the potential market of copy-
righted works. See Wise - Meyer,
International sports law and business,
1997.

25 New Boston Television, Inc. v.

Sports Progr

Network, Inc., 1981 WL 1374 at 2

(D.Mass.1981), 215 U.S.P.Q. 755, 1981.
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others, or takes advantage in an unauthorized manner to gain an eco-
nomic return, carries out a conduct qualified as unfair competition.
This is also to be seen in a utilitarian perspective, aimed to constitute a
proper incentive for the future production of the service, for the bene-
fit of the final consumer.” The subject matter of the property right is
the event itself, considered fully with its constitutive elements, and with-
out any reference to the possible copyright on related images.’®

The situation is quite similar in Europe. For example, in the U.K.
the organizer of the sports event is entitled to a property right, follow-
ing a perspective aimed to reward the entity for the economic effort
borne. In particular, it is believed that the competition is organized by
the different teams working all together to arrange it,"” and that they
should thus be entitled to a collective property right."®

In Germany a property right arises from the right on the site where
the competition is held. The broadcasting right, in this case, is repre-
sented by the transfer of a license which authorizes the media compa-
ny to access the stadium. This theory, while it uses some reference to
the property right, is in fact more related to the domain right on the site
where the event is held.”

In Italy, the acknowledgment of a property right arising from a sport-
ing event is connected with a business perspective. As an economic enter-
prise, the entity organizing the competition should be entitled to exer-
cise all the exploitation rights related to the event.* Since it bears costs
and risks of organizing an event, it has to be legitimate to claim an exclu-
sive right on the goods, and this right has to be flanked with the one
preventing third parties from the illegal use of the activity’s results.

2.2. Copyright

The application of copyright rules to sporting events has always been
disputed. It is in fact difficult to extend the protection of copyright to
events that have no sign of originality, and are completely different from
the pieces of work which are traditionally protected by copyright regu-
lations.

The protection offered by copyright laws is probably the most com-
plete among those that will be taken into consideration. Copyright is a
complex of exclusive rights granted to the author or creator of an orig-
inal work, including the right to make a copy out of it and distribute it
for economic purposes.

The exclusive rights in question, however, are balanced against require-
ments of a public nature. The use of work by third parties is possible
only with the permission of the owner, unless the exploitation is in the
public interest. Usually, copyright is not intended to protect mere ideas,
but only their expressions, and as long as they are fixed on a physical
medium. The owner of such rights is able to exercise control over any
copies produced, and he can leverage his work for a particular period
of time, after which the same becomes public.*

In 1976, the U.S. Congress enacted the Copyright Act, aimed to offer
protection to the author of an original piece of work, as long as it is fixed
in any tangible medium, and its possibility to broadcast the images relat-
ed to it, even if it is a sporting event. The originality of the work is the
prerequisite for copyright protection.?

With the Copyright Act, the U.S. Congress enlarged the protection
originally provided within the system, in order to include new pieces of
work, not considered before, representing the product of science and
technological innovation. Therefore the law offers protection also to
athletic events, and sporting competitions, as long as their pictures are
fixed on specific tools, such as filming devices, or anyway a concrete
medium of expression that can allow future reproduction.?

U.S. Copyright law grants exclusive rights, but it must be guaran-
teed that users have access to the copyrighted work on a “fair use” basis,**
as long as they do not exploit it for commercial reasons. Broadcasters
are not capable of applying the fair use doctrine, because most of them
are in business and stand to gain money from the use of copyright work.>

However, the application of the Copyright Act can be troublesome.
To be protected, a piece of work needs to have 3 elements: it has to be
fixed in a concrete and tangible medium of expression, it has to be orig-
inal, and it has to belong to the group of objects protected by the copy-
right. In the Motorola case,?® the U.S. Court of Appeals stated that it
was not possible to award a copyright protection to the event itself, con-
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sidered merely as the set of interaction between athletes, coaches and
public, and not referring e.g. to the schemes book or the video footage
of the match.?”

It seems obvious then that a sporting event in itself does not include
these features, since it is not possible to reproduce the exact develop-
ment of a match, or even identify the creativity contribution provided
by the author. These characteristics may only be present in events like
gymnastic, diving or acrobatic games, where the athletes have to show
some creativity, and be able to reproduce the original movements, that
can be thus protected.?

Briefly, it could be possible to award the copyright protection only
for the footage of the event, since the existence of a fixed medium of
expression is required. This perspective will in the end lead us to iden-
tify the creator of the work with the director or the producer of the
footage, which is not part of the entity organizer.?® In the same way as
a documentary constitutes something different from the mere footage
of a natural event, the filming of a football match would in fact repre-
sent an independent piece of work, autonomous from the event and its
organizer, and it could deserve a protection on its own.

In E.U. there is no legislation on the topic, except for the Copyright
Directive,?® which is not directed to offer protection to organizer of
sporting events, but rather to the broadcasters, as authors of original
works.

Within the U.K. broadcasting rights are granted to the teams organ-
izing the competition, as recognition for the economic effort borne by
these enterprises. However, according to the law, those sports teams
working to organize a competition are not entitled to enjoy the
Copyright protection. A spectacle like a sporting event cannot be owned
by someone, because it cannot be included among those kind of dra-
matic art protected by the UK Copyright Designs and Patents Act, due to
its features of spontaneity and its lack of artistic direction of any kind.>*
This has been recently been confirmed by the CJ in the “Murphy Case”.3*
Sporting events cannot be regarded as intellectual creations? classifiable
as works within the meaning of the Copyright Directive, either. The
only copyright works are those elements belonging to the rights owner,
in particular the opening video sequence, the Premier League anthem,
pre-recorded films showing highlights of recent Premier League match-
es, or various graphics.’*

In Italy, instead, the application of the copyright law to sporting events
has received more recognition. A specific law aimed to offer a regula-
tion for sports broadcasting rights has been enacted only in 2008, and
before that copyright law was used to regulate the subject.? In fact, with-
out a complex of rules governing the topic, many authors associated the
sports spectacle with theatre or artistic shows. This was particularly use-
ful, because through the application of copyright the event organizer

26 National Basket Association vs Motorola protection of works, and that protection
Inc. United States Court of Appeals,
Second Circuit 105 E3d 841. 1997.

27 Andriychuk, The legal nature of premium

can be granted, where appropriate, by the
various domestic legal orders, in compli-
ance with European law.

sports events: ‘IP or not IP? that is the
question’, in International Sports Law
Journal, 2008.

28 Weber, Something in the way she moves,
in Columbia - VLA Journal of Law, 2000.

29 In fact the rights owner should be the
Broadcasting Company which produces
the show, and not the clubs that organize
the event.

30 Directive 2001/29/EC.

31 Blackshaw, The importance of IP rights in
sport: global IP & patents meeting London
2008, in International Sports Law
Journal, 2008.

32 Judgment in Cases C-403/08 and
C-429/08. Football Association Premier
League and Others v QC Leisure and
Others Karen Murphy v Media
Protection Services Ltd.

33 Nonetheless the court stated that sport-
ing events, as such, have a unique and
original character which can make them
worthy of protection comparable to the
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Royal Court of Justice, on the Murphy
Case.

35 Legge 22 aprile 1941 n. 633 (Legge sul
diritto d’autore).

36 A. Piscini, Sul fronte sportivo qualcosa di
nuovo (ma non troppo): spunti di rifles-
sione e note preventive sulla riforma in
materia di diritti di trasmissione e comu-
nicazione degli eventi sportivi, in RDES,
2007, 111, p. 27.

37 Sarti, Gestione individuale e collettiva dei
diritti su eventi sportivi in AIDA, 2008.

38 Ferorelli, Levento sportivo come bene in
senso giuridico alla luce del D. Lgs. n°
9/2008, in Diritto dell’ informazione e
dell’informatica, 2009.

39 WCVB-TV v. Boston Athletic Ass'n., 926
E2d 42 (1st Cir. 1991).

40 Blackshaw, The importance of IP rights in
sport: global IP & patents meeting London
2008, in International Sports Law
Journal, 2008.

was effectively protected towards any kind of unlawful interference:
Article 78 terand 79 of the Law n.633/1941 granted the author an exclu-
sive right to exploit its work, enforceable against anyone.’® However, as
it has been said before, the application of copyright rules to a sporting
event, whose features do not coincide with those of a work of art, is
troublesome, especially if the protection has to be given to the event
itself, and not only to its filming footage. To resolve the question, the
Italian Legislator has included in the Legislative Decree n.9/2008,
expressly enacted to regulate sports broadcasting rights, a definition of
the nature of such rights. Article 28 states that sports broadcasting rights
are rights connected to the copyright,?” or rather they are a form of expres-
sion of the cultural and show business, subject to the Copyright law, if
applicable.

However, it is believed that the inclusion of those cases into the copy-
right legal framework is more useful and instrumental for the protec-
tion of the right holder, than the expression of a development of the
legal system.®

2.3 Domain Right

As mentioned before, the most effective theory on the nature of broad-
casting rights in sports refers to the powers that the organizer of the
event should be able to exercise in the stadium in which the competi-
tion is held, due to the fact that he owns the site, or can control access
to it. The organizer can therefore exploit the event as he prefers, simply
by choosing which company or individual is entitled to access the sta-
dium and obrtain the filming footage of the competition.

This theory is deeply and intimately connected with the contractu-
al protection, whose existence is essential for the domain right. In order
to exercise the exploitation rights referred to the event, the organizer
has to regulate the possible behavior of the audience, identifying the
people entitled to access and the conducts that must be kept within the
structure. The ideal way to achieve this result is the stipulation of a con-
tract: when we look at a football match’s ticket, we will find in the back
a series of provisions. Through its purchasing, the member of the audi-
ence commits to comply with these rules, and otherwise he will be held
liable by the right’s owner.

In most of the cases these requirements are embodied in a ban from
operating in competition with the rights owner, or its assignee. Non ful-
fillment of these provisions implies the liability of the defaulting party,
if its conduct has exceeded the limits of fair use. Within the agreement,
the two parties may choose to regulate every aspect of their relationship,
and the more it is provided with details, the more the contract will be
efficient.

However, this theory shows a big gap: the organizer is able to disci-
pline the conducts of the audience only if the event is held in a private
site, or anyway in a structure where it is possible to limit and control
the public’s access. Otherwise, the organizer cannot determine the con-
duct of the people that are not party of any contract. If the event is held
in a public space, the organizer has no right to demand a certain behav-
ior from the audience, whose conduct cannot be relevant in a contrac-
tual perspective.? Indeed, being a contractual protection, this is not
enforceable outside the parties of the agreement in question.

As it has been said before, in the U.K. sports broadcasting rights are
entitled to the teams that organize the competition, as a reward for the
economic effort borne, but, in order to recognize these rights to the
organizer, two elements have to be present. It is required that the organ-
izer has the control on the site where the event takes place, and it has
effectively limited access to it, through specific provision addressed to
the audience.°

In Germany broadcasting rights are connected with the sale of the
license of entrance to the playground. The ownership does not depend
on an actual purchasing of the right to shoot the images and exploit
them, but rather on the corresponding renunciation by the organizer,
whose sale of the entrance license legitimates the licensee’s conduct. This
theory can present some limits in those cases in which the organization
is more complex, and it involves more than just one entity: in this regard,
restricting the concept of organizer entitled to sell the license could be
useful. Indeed, it is considered to be the organizer only that entity whose
activity is fundamental within the making of the competition, exclud-
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ing e.g. those that provide only an external framework for the champi-
onship.#

The domain theory has been followed also in Italy: in this perspec-
tive, the exploitation right awarded to the organizer does not come from
a specific provision of the Civil Code or from other laws, but from the
correct use of the contractual freedom of two or more parties.**

The already identified limits of this theory, referred to the contrac-
tual protection and the necessity of a structure close to the public, have
to be seriously evaluated. In many instances the organizer is not allowed
to choose the site where an event takes place (i.e. a cycling race), and he
could be forced to have the competition held in a public area. If the
domain theory would then be strictly applied, he should not be enti-
tled to any exploitation rights descending from the event. This conclu-
sion cannot be accepted and therefore the application of this theory has
to be limited and controlled, because the entity that organizes the event
deserves to be entitled to an exploitation right for the economic effort
borne, regardless of the site where the manifestation takes place.

This is the main reason why it is common to refer to the competi-
tion law theory. In fact, even in the case in which the competitor is not
part of a contract with the organizer, if its conduct is contrary to the
principles of fair competition, it can be sanctioned.

Conclusion

To resume what we have tried to underline in this article, we should
probably say that there is not a common and shared vision about the
nature of broadcasting rights in sports, and neither about the forms of
protection in force into the various legal systems. The only common
ground is the final goal, the safeguard for the rights of the event’s organ-
izer. Its pursuit follows different ways.

While the most effective theory refers to the domain right of the
organizer of the event, it is interesting to conclude our analysis with a
final reference to the copyright law. As broadcasting rights are consid-
ered to be part of the image right complex, there have been attempts to
extend the typical protection of image’s rights to them. The copyright
protection, at least as it is built in the systems we took in consideration,
is not effective in regard of sporting events, but it is only good to pro-
tect the broadcaster, as original author of the show. Therefore it is pos-
sible to imagine that in the future the role of the producer or director
of the game’s shooting could be assumed by the league itself, or in any
case by the organizer of the event. In this way, the association would
definitely become the creator of the work subject to copyright, and thus

41 Case No IV/37.214 - DFB - Central mar-
keting of TV and radio broadcasting
rights for certain football competitions in
Germany.

42 Ferorelli, Levento sportivo come bene in
senso giuridico alla luce del D. Lgs. n°
9/2008, in Diritto dell’ informazione e
dell’informatica, 2009.

¢

it would be entitled to be the right’s owner, avoiding the separation
between organizer of the event and producer of the filming.
. sl-avnxlomvm/
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Football Club held Liable in Dutch Court for failing
to take Measures against Racist Chanting

By Rosmarijn van Kleef LLM

1. Introduction

The phenomenon of supporters’ misconduct is usually connected to
violent outbursts between football fans, such as in Heysel in 1985 and
Nancy in 2005. A different kind of misconduct, namely acts of racist or
discriminatory nature, has become more frequent in and around the
football arenas. Some recent examples are the racial remarks from Luis
Suarez towards a fellow football player after which he was banned for
eight matches and fined £40’000 by the FA and the monkey chants
expressed by Bulgarian supporters directed at England players during
the Euro 2012 qualifier match between England and Bulgaria in Sofia.
The Bulgarian Football Union was fined €40’000 by UEFA for its fans’
abuse.” Usually these affairs are researched and dealt with by the respec-
tive associations, such as FIFA, UEFA or the national governing bod-
ies. However, this practice does not exclude individuals or organisations
from bringing a case before the civil judge.

In August of last year, it were anti-Semitic slogans which were the sub-
ject of a summary proceedings court case brought by the Stichting
Bestrijding Antisemitisme (hereafter: BAN), a foundation fighting anti-
Semitism, against the Dutch top league football club ADO Den Haag.
On the 20th of March 2011, the club from The Hague won a match against
AEC. Ajax from Amsterdam. During the confrontation ADO support-
ers frequently chanted anti-Semitic slogans such as “Kutkankerjoden”,
“Hamas, Hamas, alle joden aan het gas” and “Vriend van de joden™. The
Dutch judge held ADO liable for not having reacted to the anti-Semitic
chanting of its supporters and decided that it is ADO’s responsibility to
prevent and react to similar outbursts at future games. This paper covers
and comments on this decision, in which for the first time a Dutch court
had to address the issue of supporters’ misconduct.

2. Case Review

The Facts
According to its statutes, Stichting BAN was established to combat anti-
Semitism in the broadest sense, which includes conducting legal pro-
ceedings, and to perform all further actions which relate or may be con-
ducive to this purpose. Since March 2010, BAN has been in contact
with the KNVB (the Dutch football association) and various football
clubs to address the issue. However, no attempts were made to fight the
chants and offensive banners.3 In a letter dated 16 March 2011, BAN
requested ADO to take its responsibility against any abusive, anti-Semitic
statements that might occur during the upcoming match between ADO
Den Haag and Ajax, referring to the applicable regulations of the KNVB.
Unfortunately, anti-Semitic slogans were chanted during the match. In
a letter dated 6 June 2011, which was partly in response to the events
that took place during the aforementioned competition, BAN request-
ed ADO Den Haag to formulate and publish a policy stating that: (1)
Anti-Semitism cannot be tolerated; (2) a stadium ban will be imposed
on persons who are within the ADO Den Haag stadium and express
anti-Semitic statements; and (3) in case of anti-Semitic chants at future
home games the match will be stopped. This request was more or less
repeated in another letter from BAN to ADO dated 20 June 2011.
Unsatisfied with the reaction to its letters, BAN demands the court
to order ADO to immediately interrupt football matches when anti-

1 http://www.uefa.com/uefa/
footballfirst/matchorganisation/
disciplinary/news/newsid=1717610.html.
Freely translated as “Horrible Cancer

LJN: BR4406, www.rechtspraak.nl, § 2.1.

Article 6:162 of the Dutch Civil Code.

Article 2:27 of the Dutch Civil Code.

Article 2:8 (2) of the Dutch Civil Code.
Jews”, “Hamas, Hamas, Jews to the Gas” Koninklijke Nederlandse Voetbalbond
and “Friend of the Jews”. Standaardvoorwaarden, Inleiding.

3 Homepage website BAN: 9 Article 6 of the Koninklijke Nederlandse
stichtingban.com/index.html. Voetbalbond Standaardvoorwaarden.

4 Pres. Rb. s-Gravenhage, 9 August 2011,
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Semitic chants are sung in which the word “Jew” occurs in any compo-
sition, or when chants are started with the words “Kutkankerjoden”,
“Wij gaan op jodenjacht”, “Wie niet springt die is een jood”, or “ Hamas,
Hamas alle joden aan het gas”, under compensation of costs.+ At the hear-
ing BAN has nuanced this statement and now reasons that a warning
should be issued before a match is stopped.

The foundation argues that the repeated and offensive anti-Semitic
chants generated by the public during the match are totally unaccept-
able in a civilised society. According to the applicable law and regula-
tions of the KNVB, ADO was required to act promptly against the
chanting by stopping the match, which was within its power, and acted
unlawfully by failing to do so. In reaction to the letters from BAN it
appears that ADO is not prepared to immediately stop a match should
a similar situation occur in the future. According to BAN it is thus
imperative that it is established that a professional club must take imme-
diate action against anti-Semitic chants. Moreover, upholding the claim
will create clarity for BAN, the spectators and the clubs and send a clear
signal. ADO defends itself by arguing that the chants were not massive
and only short-lived and, furthermore, that it did not notice the chants.

Legal Framework

At first glance this case does not seem very complex. However, the
amount of different rules and regulations that are applicable their coher-
ence requires some examination. First of all, it is important to note that
there is no formal relationship between the two parties, which means
that ADO has no obligations, contractual or otherwise, towards BAN.
Consequently, BAN has to turn to tort law and found its claim on the
general provision’. The foundation’s main argument is that ADO has
breached KNVB regulations as well as its own. This is an interesting
argument since these regulations, internal rules of the KNVB and ADO,
are not set out to have external effect. The relationship between ADO
and the KNVB is regulated by Book 2 of the Dutch Civil Code
(Corporations). The KNVB is an association and ADO is one of its
members. Members’ obligations ought to have a basis in the statutes of
the association.® Dutch association law is quite liberal in the sense that
an association can set the internal rules and regulations it wishes. Herein,
the association is only limited by its own statutes and the general pro-
visions of Book 2, most notably the possibility of non-application of a
rule if it is unreasonable or unfair.” Thus, associations are free to create
a regulatory system and apply and enforce it. In case a member does not
comply with the rules, a disciplinary sanction can be imposed. In this
case the KNVB did not react to ADO’s lack of response to the chants,
which might have been a reason for BAN to take the matter to a state
court.

In its decision the court discusses the numerous internal rules and reg-
ulations in great detail starting with the KNVB standard conditions.
Starting point of this document, drawn up by the national football asso-
ciation, is that everyone involved in football in the Netherlands, not
least the audience, has an interest in football events taking place in an
orderly manner. Behaviour of individuals (alone or in groups) that dis-
rupt public order and/or safety at football events, harm the prestige and
interests of Dutch football and can be a hazard to persons. The KNVB
has drafted these rules to ensure orderly development in the broadest
sense and to curb such disorderly and unsafe behaviour at football
events.® In addition, football matches are played under the statutes, reg-
ulations and other applicable regulations of the KNVB and/or organi-
sations to which the KNVB is adhered or has become a subject t0.” One
of the key regulations involves safety and states that “the clubs that are
involved in a match are responsible for the preparation and implemen-
tation of the security” and that “they also have the task to take imme-
diate action to prevent or eliminate disturbances before, during and
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after a match”.” Furthermore, this regulation includes the obligation

of clubs to take measures against verbal abuse and refers to yet another

directive, which contains the following policy principles:

a) In principle, BVOs" and fan clubs are responsible for the conduct of
their supporters or members;

b) BVOs and fan clubs are responsible for laying down tolerance limits
regarding unwanted chants or verbal abuse. These limits are pub-
lished in the by-laws; and

¢) BVOs and fan clubs make every effort to counter unwanted verbal
abuse or chanting, which includes both prevention as well as taking
repressive measures. This means that instigators and perpetrators are
to be held accountable for their behaviour.™

In addition, this directive includes the responsibility of the clubs to set
rules on taking immediate action against unwanted chanting. In order
to meet this obligation, ADO has implemented the following rule: “It
is prohibited to behave in a way that may be experienced as provoca-
tive, threatening, abusive or discriminatory by others, or to act as a nui-
sance or to disturb the peace and order in the ADO Den Haag stadium
in any way. This includes the chanting of slogans that others may per-
ceive as discriminatory”.”

Considerations of the Court

The court presupposes that it is the primary responsibility of a profes-
sional club to act against unwanted chants as this follows clearly from
the applicable internal regulations. “ADO is and remains thus primari-
by accountable and will not be able to hide behind the KNVB and/or the
arbitration quarter (being the referee, assistant referees and the fourth offi-
cial)” * The chants sung during the match between ADO Den Haag
and A.EC. Ajax are considered to be anti-Semitic and offensive, and
therefore undesirable and unacceptable. ADO’s statement that it has
not noticed the chants is deemed unbelievable. In addition, around 150
stewards were in attendance in the stadium, which were all connected
with the ‘command centre’. According to the court, it cannot be assumed
that none of them noticed any of the chants observed in the footage.
Insofar as the stewards saw no reason to mention anything, this at ADO’s
risk.

The court then considers in § 3.5 that under the circumstances, based
on social decency (maatschappelijke betamelijkheid), the KNVB regula-
tions and its own by-laws, ADO had the duty to take immediate action
against the anti-Semitic chanting. ADO’s defence, that the chants were
short-lived and not massive enough, cannot detract from this duty since
the only criterion in this respect is the inadmissibility of the chants, i.e.
the verbal violence. Before concluding that ADO did indeed act unlaw-
fully by not immediately taking measures against the anti-Semitic chant-
ing of its supporters, the court makes the following remarks. In case of

10 Art. 1 Handboek Veiligheid (Handbook
Safety) 2010/’11: “De bvo’s die bij een

LJN: BR4406, www.rechtspraak.nl, § 3.3.
15 http://www.nytimes.com/2005/03/28/
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wedstrijd zijn betrokken, zijn tevens ver-
antwoordelijk voor de voorbereiding en
uitvoering van de veiligheidsmaatregelen.
Zij hebben ook de taak védr, tijdens en na
een wedstrijd onmiddellijk maatregelen te
nemen om ongeregeldheden te voorkomen
of te beéindigen.”

BVO translates as Professional Football
Organization.

Richtlijn bestrijding verbaal geweld
(Directive against verbal abuse).

Art. 4.4 Huisregels (by-laws): “Het is ver-
boden zich in het stadion van ADO Den
Haag te gedragen op een wijze die door
anderen als provocerend, bedreigend,
beledigend of discriminerend kan worden
ervaren, dan wel als hinderlijk of als
enigerlei wijze de orde en rust verstorend.
Hieronder valt ook het scanderen van
leuzen die door anderen als discrim-
inerend kunnen worden ervaren”.
http://adodenhaag.nl/tickets/huisregels.
Pres. Rb. ‘s-Gravenhage, 9 August 2011,
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world/europe/28iht-jews.html.

16 The word ‘geuzen’ derives from the

French ‘gueux’, which means pauper or
beggar, but gained a positive meaning
when it was assumed by those who
opposed the Spanish rule in the
Netherlands during the Eighty Years’
‘War. http://www.etymologiebank.nl/tref-

woord/geuzennaam.

17 Peter R. Rodrigues and Jaap van

Donselaar (eds.), Monitor Racisme &
Extremisme. Negende Rapportage, Anne
Frank Stichting / Amsterdam University
Press, Amsterdam 2010, p. 142-143.

18 Peter R. Rodrigues and Jaap van

Donselaar (eds.), Monitor Racisme &
Extremisme. Negende Rapportage, Anne
Frank Stichting / Amsterdam University
Press, Amsterdam 2010, p.143.

19 nrc.nl, 13-4-2011, http://www.nrc.nl/

nieuws/2011/04/13/coronel-puntenaftrek-
voor-ajax-bij-scanderen-joden/.

20 Het Parool, 14-5-2011 p. 17.

a single and short undesirable chant a club is not expected to take out-
wardly expressed action right away since the purpose of such action is
to prevent or terminate the chant, which has then already happened.
However, taking outwardly expressed action is required when unaccept-
able chants occur regularly or repeatedly. The requirement to react imme-
diately does not entail that the match should be stopped straightaway.
A club is at liberty to first try and get a hold of the situation through
less intrusive measures, increasing in severity. If these measures do not
produce the desired results, eventually the match will have to be stopped.
ADQO’s existing action plan, which was explained at the hearing, seems
to meet these requirements. However, ADO is expected to act in accor-
dance with said plan. The fact that interrupting or stopping a match
can lead to organisational problems and/or risks the maintenance of
public order does not relieve ADO from its obligation, as this entails
that abusive chants could be tolerated. This situation should be exclud-
ed. It is ADO’s responsibility to anticipate the possibility that a match
is interrupted and eventually abandoned, so that it can act fast and ade-
quately, for instance by closely cooperating with the relevant authori-
ties. Ultimately the summary proceedings judge commands ADO to
take immediate action if, during the football matches it organises pro-
longed or repeated anti-Semitic chants take place, in which the word
“Jew” in any composition occurs, in order to terminate these chants and
to prevent new chants from happening. If necessary these measures
should culminate in the abandonment of the competition.

3. Analysis

Ajaxs Jewish identity?

In order to understand the complex social setting of this case, it is impor-
tant to explain the particularity of the word Jew’ in relation to Ajax.
While the Dutch public has grown somewhat accustomed to this prac-
tice, further explanation is needed in order to grasp the complicated cir-
cumstances of the discussed case. The club became identified in the pub-
lic mind with Jews in the 1950s and by the 1970s fans of opposing teams
began to call Ajax supporters Jews, who adopted this identity in a spir-
it of defiance. There is no clear reason why Ajax, which was founded in
1900, became known as a Jewish club. Amsterdam has always had the
largest Jewish population in the Netherlands and the club had two Jewish
presidents in the 1960s and 1970s and has had Jewish players at various
times. The club also has some Jews among its members, but no greater
a percentage than their representation in the city’s general population.”
Nonetheless, for over 30 years Ajax supporters have been identifying
themselves with Jews, a practice which now appears difficult to change,
and adopted the word Jew as a so-called geuzennaam. A ‘geuzennaam’
is an insulting name that the injured has come to regard as an honorary
title.’ Fanatic supporters of other football teams considered Ajax’s adopt-
ed name a provocation and started with the hate chants. Gradually the
use of the anti-Semitic chants spread elsewhere also aiming at real Jews.”
Nowadays the chants, which originated in the stadiums, are expressed
at anti-Israel demonstrations, at schools and on the street.’8 As this
spreading of the chants is being regretted, supporters have been
addressed. Former President of Ajax, Uri Coronel, stated that he has
tried to call upon the supporters to quit using the word Jew as a geuzen-
naam but did not succeed and is apprehensive about ever succeeding.
Realising that the use of this name evokes unacceptable chants from
supporters of opposing teams, Coronel advocates that clubs and the
KNVB can interrupt matches or in the worst case even deduct three
points in case of serious offensive chants.” In May 2011, after Ajax
became league champions, Amsterdam Mayor Eberhard van der Laan
requested fans stop using the name Jews as well. He observed: “Jz is a
matter of changing this behaviour, which may take 10 years.”*° It remains
to be seen if Ajax fans will ever let go of their adopted name, but at least
the decision sends a signal to clubs that tolerating the chants is unac-
ceptable and can entail legal consequences.

Rules of self- regulation as a basis for liability

Besides the social complexity of this case, it is the court’s clear and direct
application of the rules drawn up by the KNVB and the football club
itself that is interesting from a legal point of view. In the football world
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it is common practice to hold clubs liable for their supporters’ miscon-
duct. The disciplinary regulations of both the FIFA and the UEFA con-
tain provisions regarding the obligations put on the member associa-
tions and clubs that organise matches. As to the liability of clubs for the
behaviour of their supporters, this is established based on the sole fact
that the misconduct has taken place, regardless of the question of cul-
pable conduct or culpable oversight.? Several clubs have disputed the
legality of these provisions after being sanctioned following supporters’
violence or other misbehaviour and appealed at the Court of Arbitration
for Sport (CAS). The CAS accepted the application of this rule with-
out hesitation in the PSV Eindhoven case??, in which the club was held
liable for racist chanting by its fans in 2002 and reaffirmed this line in
the Feyenoord case?, which followed one of the bigger riots in European
football to date. The extensive measures that Feyenoord had taken in
order to try and avoid problems with its hard-core fan base could not
exonerate the club from this liability.

While the ‘Directive against verbal abuse’ contains a liability clause
similar to the ones in the FIFA and UEFA regulations - “In principle,
football clubs and fan clubs are responsible for the conduct of their sup-
porters or members” - ADO was not held liable for the behaviour of its
supporters, but merely for the fact that it remained passive and took no
action whatsoever in order to end the chanting. With this approach, the
court has taken an interesting direction by basing its decision in part on
rules of self-regulation or private regulations.

Increasingly, private regulation has been accepted and sometimes even
deliberately promoted by the Dutch legislature.>* However, the Hoge
Raad, the Dutch Supreme Court, has been apprehensive to base liabil-
ity on rules of self-regulation.® Still, it has taken this approach before.
A doctor omits, against hospital protocol, to provide his patient med-
ication to inhibit thrombosis after a knee operation. The patient devel-
ops thrombosis and seeks compensation. The Hoge Raad considered
that “since the protocol is based on the consensus between the hospital
and doctors, they must adhere to the rules established by themselves”.2¢
The liability of the doctor was based exclusively on the violation of the
protocol and thus on a private regulation. Unfortunately, the Hoge Raad
has not yet been this straight forward in other fields. The precarious-
ness of the concept of private regulation can be illustrated by the uncer-
tain position of the Corporate Governance Code. This Code contains

21 See: art. 67 FIFA Disciplinary Code and
art. 6 UEFA Disciplinary Regulations.

22 CAS 2002/A/423 PSV Eindhoven/UEFA.

23 CAS 2007/A/1217 Feyenoord
Rotterdam/UEFA.

24].B.M. Vranken, Asser-Algemeen deel***,
2005, § 78.

25 J.B.M. Vranken, ‘Niets in het recht is bli-
jvend, behalve verandering’, in: WPNR
2004, p.6560 ff.

26 HR 2 March 2001, NJ 2001, 649
(Trombose).

27 Article 2-3 of the Preamble of the
Corporate Governance Code. The full
text of the Code can be found on:

http://commissiecorporategovernance.nl.

28 For an overview see: P. Memelink, ‘De
invloed van de Corporate Governance
Code op het vermogensrecht’, in:
Maandblad voor Vermogensrecht 2010, nr.
3, p- 42-49.

29 HR 13 July 2007, NJ 2007, 434 (ABN
AMRO) and HR 14 September 2007, NJ
2007, nr. 611 and 612 (Versatel)

30 P. Memelink, ‘De invloed van de
Corporate Governance Code op het ver-
mogensrecht’, in: Maandblad voor
Vermaogensrecht 2010, nr. 3, p. 42-49, p. 48.

31 1. Giesen, Alternatieve regelgeving in pri-
vaatrechtelijke verhoudingen, preadvies
NJV, Handelingen Nederlandse Juristen-
Vereniging 2007, p. 140-141.

principles and best practice provisions that regulate relations between
the management board, the supervisory board and the shareholders of
all listed companies registered in The Netherlands.?” The legal status of
the Code has been discussed in various cases.?® On one occasion the
Hoge Raad ruled that the Code expresses the prevailing legal opinion in
the Netherlands, on another it agreed with the provisional arrangement
of a lower court, which forbade the company to deviate from principle
I11.6 of the Code.® Thus, in the first case the court tentatively implies
that legal opinions expressed in the Code have to be considered when
interpreting open norms, such as ‘reasonableness and fairness’ and social
decency. In the second case, however, the court accepts the direct appli-
cation of the Code. Since the application was a provisional measure, it
is unclear if deviation from the Code is generally forbidden or if it was
just forbidden in this case.?® Nevertheless, it appears that the Hoge Raad
is at least open to the possibility of direct application of private regula-
tions.

Regarding the enforcement of rules of self-regulation it is important to
note that non-compliance does not always evoke a reaction. The case
at hand is a perfect example of this issue: the KNVB did not intervene
in order to force ADO to comply with the applicable regulations. Had
the KNVB reacted, perhaps the case would not have been brought before
the court. Since it is the infringement of private regulations which is at
hand, one has to turn to general rules of civil law in order to force ADO
to adhere to these rules. According to Giesen, the non-compliance with
certain standards of private regulation can cause liability in tort of those
who ignored the rules. The rules of private regulation can hereby act as
an indication for the judge in the interpretation of the open standard
of article 6:162 (tort) of the Dutch civil code.? It is exactly this approach
that the court seems to have taken in BAN/ADO Den Haag. All appli-
cable rules are examined carefully before the club’s actions, or rather the
lack there of, is being qualified as unlawful. Considering the fact that
the position of rules of private regulation has not yet been clearly estab-
lished, this firm stand is to be applauded and indeed sends a strong sig-
nal that compliance to self-regulation is not optional. In its concise deci-
sion, the court has made it perfectly clear that a club is expected to abide
by its own rules.

4. CONCLUDING REMARKS

The decision taken by the summary proceedings court in The Hague
is one of the first of its kind. Never before has a Dutch football club
been held liable in a state court for failing to take measures against sup-
porters’ misconduct. Since BAN did not demand any form of compen-
sation, the position defended by this organisation carries even more
weight. In the continuing fight against supporters’ violence this case is
a step in the right direction. After all, fans come to the stadium in order
to see their team play, and hopefully win, a match. When the game is
being stopped or even abandoned because of unacceptable behaviour
in the stadium, the supporters will hopefully learn to adjust and com-
ply with the regulations. Nevertheless, the extent of the responsibility
of clubs to control the behaviour of its fans continues to be opaque and
in case measures are taken against supporters’ misconduct, the question
remains whether the club will be held liable despite its efforts.
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Norms adopted by international sports organizations
(ISO) as a special type of international custom

By Elena Volstrikova

Understanding of legal nature of ISO norms is a complicated problem.
Therefore, not much research has been done on this question. In Russian
scientific literature this issue has not been raised. In foreign scientific
literature devoted to international sport law this question was not illus-
trated enough for having possibility to derive main concepts of legal
nature of ISO norms.

Some foreign legal scholars outline this existing problem. In partic-
ular, Greek scientist D. Panagiotopoulos states: ‘Internationally, the
sports legal order - its nature being in doubt - is limited to contractual
freedom. The sources and processes for generating this order do not
coincide with traditional sources and processes of law where the dom-
inant element is the state. In order to surpass the difficulties raised by
the doubtful nature and effect of the law generated within the context
of the sports system, the Court of Arbitration for Sport (CAS)...has
been established and operates within the context of the system’.!

Some authors point out only the character of norms which regulate
international sports movement. For example, B. Simma claims that
Olympic movement is regulated by transnational norms (adopted by
IOC) which are not included into national legal order.

There is a point of view according to which the norms of ISO are of
customary nature. J. Nafziger, a well-known American specialist in the
field of international sport law, indicates that some norms of Olympic
Charter have the nature of international custom: ‘Rules such as these
in the Olympic Charter define international custom today... Rules of
the Olympic Charter are the best evidence international custom per-
taining to sports competitions; many have only an internal organiza-
tional function. Several, however, are definitive’.3

J. Nafziger underlines that international custom and general princi-
ples of international law play an important role in the development of
international sport law. He also claims that the elements of internation-
al custom such as frequency, duration of application and strict adher-
ence are common to sport law either.

The abovementioned point of view is supported by other American
authors. In particular, A. Vaerenbergh declares that doping regulations
can not be defined as technical decisions, standards or norms within the
bounds of the game...this group of regulations is seem to be an inter-
national custom.’

Thereby, we may claim, that foreign scholars (the American legal
scholars in particular) share the opinion that norms of ISO are a kind
of international custom. We may agree that this position is well-ground-
ed.

In order to estimate the legal nature of ISO norms we will analyse
whether they constitute a part of hard law or soft law.

1 D.Panagiotopoulos ‘International sports Moscow, 2007.

rules implementation - decisions exe- 7 L. 1. Lukashuk “Soft law norms in inter-

cutability: the Bliamou case’// Marquette national regulatory system”. M., 1997.

sports law review, 2004-2005, Vol. 15:1, p.3 8 Velizhanina M., ibid p. 31

Bruno Simma ‘The Court of arbitration 9 Chinkin C. “The challenge of soft law:

for sport’// The Court of Arbitration for

sport, 1984-2004,The

Hague, T.C.M.Asser Instituut, Asser

International Sports Law Center, ed. by

Ian S.Blackshaw, Robert C.R.Siekmann

and Janwillem Soek, 2006, p. 23

3 James A.R.Nafziger ‘International Sports
law’, New York, 1988, p.6, 32

4 James A.R.Nafziger, ibid, p. 35

Alec Van Vaerenbergh ‘Regulatory features

N

development and change in international
law’//ICLQ, 1989, vol.38, p. 850-866

10 Oxford dictionary of law, 6th ed.Ed. by
E.A.Martin,Oxford, 2006, p.so2

11 BezborodovY. S. “Role of soft law in
international legal
regulation”//International Public and
Private Law, 2004, 6 (21), p.6

12 See: S. S. Alekseev “General theory of
law”. M., 2009; A. B. Vengerov “Theory
of State and Law”, Vol. 1 “Theory of
law”, M., 1996; N. I. Matuzov, A. V.
Malko “Theory of state and law”,
M.,2004; L. A. Morozova “Theory of
state and law”, M.,2003; Chervoniyuck

“

and administrative law dimensions of the
Olympic movements anti-doping
regime’//IIL] Working paper, 2005/11, p.13
6 Velizhanina M.Y., thesis of candidate of
science “Soft law, its nature and role in

regulation of international relations”, “Theory of state and law”, M., 2009.
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There are different approaches to define soft law in literature, but no
unified approach has been accepted. As M. Y. Velizhanina states in her
thesis, some scientists apply the definition “soft law” to international
treaties which do not contain precise norms and obligations. The major-
ity defines soft law as not legally binding acts which have high moral
and political power. According to third approach, soft law is a combi-
nation of both abovementioned definitions.®

Further, in order to outline the main features of soft law, we will pro-
vide few definitions.

In this regard Lukashuk’s statement about soft law is well-known:
“The analysis of literature and practical materials shows that the term
“soft law” is used to define two different legal phenomena. In the first
case we are talking about special kind of international law norms, in the
second one about international non-legal norms””. The author suppos-
es that the first category of norms are the international treaty norms
(policy or declarative) which are not binding in strictly legal sense, but
the subjects of legal relations must follow its general instructions (even
if these norms do not state concrete rights and obligations). The norms
of second category are contained in resolutions of international organ-
izations, declarations and joint communiqué which are not legally bind-
ing but the states fulfill them because of moral and political weight of
these norms.

Velezhanina M. Y. defines soft law as the scope of non-legally bind-
ing international norms created by states and international organiza-
tions which do not contradict basic principles and norms of interna-
tional law and which are aimed at regulation of international relations.
These norms do not contain international legal obligations and are pre-
scribed in recommendations of international organizations, multilater-
al, bilateral and unilateral political acts of states.®

Foreign scholar Chinkin S. gives the further definition of soft law. It
is a scope of international documents from treaties, including only flex-
ible obligations, not obligatory or voluntary resolutions and standards
of conduct created by international or regional organizations, to state-
ments prepared by individuals in non-governmental manner but which
are pretended to establish international norms.?

To compare, we provide the definition of soft law according to Oxford
Law dictionary: ‘Soft law (in international law) is a complex of maxis
as, for example, international treaties not having come into force, res-
olutions of UNO or international conferences, which are not binding
by their nature but appear to be more than nothing but declarations
about political aspirations’.*

Despite the existence of different points of view, almost all authors
agree on the main point that formally soft law is not obligatory, it is a
kind of recommendation with which state parties often comply because
of its high moral and political value. Soft law norms are usually passed
by authoritative international organizations what makes these norms
even more influential.

It occurs that the majority of ISO norms does not constitute soft law
as they are legally binding. The ISO norms in their nature have more
common with international law norms (hard law) as both of them are
repetitive, they include international legal obligations and the possibil-
ity to constrain a party in case of violation of these norms.

The main difference between soft law and hard law is lack of coer-
cion, as parties can not use enforcement measures. Recommendations
do not include sanctions which are an indispensable element of hard
law norms. In case of violations of soft law norms the party to a legal
relationship does not bear international legal responsibility. As
Bezborodov Y. S. pointed out that soft law acts had one shortcoming
what is lack of legal effect.”

Let us consider ISO norms in terms of features common to rule of
law. According to Russian doctrine™, rule of law as a special kind of
social rule meets the further criteria: compulsory execution, formal deter-
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minacy, state-imperious dictates, legally binding character, three-term
structure (hypothesis, dispositions and sanctions). Morozova L. A. points
out that generally there is a uniform approach to determine rule of law
with small peculiarities in doctrine of law. For example, Goyman V. I.
defines rule of law as legally binding, formally determined prescriptions
and principles which set the limits of probable and proper conduct of
parties to legal relationship and which indicate the legality of such con-
duct.

ISO norms do not meet all abovementioned criteria. In particular,
due to its international character these norms are not secured by state
compulsion. As it was already mentioned above, the compulsion is
ensured not by state power, but by incontestable authority of ISO.

All other criteria of rule of law are common for ISO norms. They
regulate a group of social relations settled in the field of international
sport. They are expected to be applied in numerous cases. All Olympic
Games and other international contests organized by IOC are carried
out in accordance with Olympic Charter and rules of international fed-
erations (IF).

Art.27 and art. 30 of Olympic Charter may serve as an example of
providing-binding character of ISO norms. IF have right to set rules of
certain sports (it is an obligation at the same time). According to Rule
30 the corresponding obligation to this rule is the obligation of National
Sports Federations to follow the rules settled by IF.

A lot of norms contained in the Olympic Charter have the structure
common to rule of law. Rule 28 (p. 6) stipulates that NOCs must pre-
serve their autonomy and resist all pressures of any kind which may pre-
vent them from complying with the Olympic Charter. This element
can be considered as disposition of rule of law. Paragraph 9 contains
sanction for noncompliance with abovementioned obligation: the IOC
Executive Board may suspense such NOC or withdraw NOC’s recog-
nition by IOC, what is an obligatory condition for functioning of NOCs
in international sport. We may also find hypothesis in Rule 28 where
the mission, the role and rights of NOC as participant of Olympic move-
ment are described.

Surely, not all IOCs’ norms have three-term structure. However, S.
S. Alekseev states that it is hard to find an example of regulatory act
which would correspond to abovementioned theoretical scheme (hypoth-
esis, disposition, sanction in consecutive order -Vostrikovas note). . .the struc-
ture of rule of law just refers to these three elements regardless of where
and how they are presented.™

Hence, we can resume that ISO norms have the main features of rule
of law and they can be classified as a kind of social norms (hard law).

Further we will define to what group of social norms ISO norms can
be referred and therefore analyze the nature of ISO norms as custom-
ary norms. At first we will compare ISO norms with usage (for being
sure that ISO norms are not usage) and then examine the elements of
international custom and try to find all those characteristics in ISO
norms.

Danilenko G. M. points out that usage is not a rule of law, it is not
legally binding common rule of conduct which is a result of uniform
practice®.

This point of view is shared by some scholars. For example,
Zumbulidze R.-M. Z. claims that the difference between custom and
usage is that former is a rule of conduct formed as a rule of law and it
exists independently of the will of subjects of legal relations, while usage
does not acquire the status of binding legal rules and can only be used
in case of expressed mutual consent of parties to a treaty.'s

ISO norms are binding, they are applied by all subjects of interna-
tional sport movement and sanctions are imposed on violators of these
norms. Thus, there are no grounds to attribute ISO norms to usages.

13 L. A. Morozova “Theory of state and
law”, M.,2003, p. 204.

14 S. S. Alekseev; ibid, p. 306

15 G. M. Danilenko “Custom in modern
international law”, M., 1988, p. 9.

16 R.-M. Z. Zumbulidze “Custom as a
source of civil law”, St. Petersburg, 2004,
p- 176.

17 I.C.]. Reports.1951, p.191
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18 V. L. Tolstykh “Course of international
law”, M., 2010, p. 172-173.

19 L. S. Zykin “Custom and usage in inter-
national trade”, Moscow, 1983, p. 12.

20 G. M. Danilenko, ibid, p. 65.

21 See: G. I. Tunkin “Forty years of coexis-

tence and international law” // Soviet

Yearbook of International Law, M., 1959.

22 www.icj-cij.org/docket/files/s1/5535.pdf

The basic definition of custom is provided in p. “b” of art. 38 of the
Statute of the International Court of Justice. It is stated that the Court
should apply “international custom as evidence of a general practice
accepted as law”. According to this definition, at first general practice
appears in particular field and then it crystallizes in custom.

There are many discussions concerning elements and legal nature of
international custom, conditions of its appearance and application in
theory of international law. The main points of view, which help to
deduce the inalienable elements of international custom and their occur-
rence in ISO norms, will be presented in this article.

G. M. Danilenko indicates two elements of international custom:
long, constant, uniform, universal practice and recognition of such prac-
tice as a rule of law. Later on he cites judge of the IC] J. Read:
‘International customary law is a generalization of state practice. It can
not be derived from cases when states announced far-reaching claims
but did not support their claims by factual exercise of sovereignty’."7
Therefore, the proof of existence of the first element of custom is fac-
tual state action.

Moreover, the absolute conformity is not required. To support this
position Tostykh V. L. cites the ICJ decision of case concerning Military
and Paramilitary Activities in and Against Nicaragua: “The Court does
not consider that, for a rule to be established as customary, the corre-
sponding practice must be in absolutely rigorous conformity with the
rule. In order to deduce the existence of customary rules, the Court
deems it sufficient that the conduct of States should, in general, be con-
sistent with such rules, and that instances of State conduct inconsistent
with a given rule should generally have been treated as breaches of that
rule, not as indications of the recognition of a new rule...(p. 186).”

State acts in the sphere of international sports competitions are char-
acterized by the following features. If all states delegate to the Olympic
Games national teams which participate in the contests according to
the rules set by the ISO, it means that states by their real actions estab-
lish a uniform practice of compliance with ISO norms. This practice is
spread over the world and many sovereign states from different geo-
graphical regions, while participating in international sports competi-
tions organized by IOC, have stuck to this practice since renaissance of
the Olympic Games by Pierre de Coubertin.

Zykin 1. S. claims that custom should be unique in concrete sphere
of relations and it should be a common rule. ™ It is hard to imagine a
situation when at the international championship would be applied the
rules of specific sports organization instead of rules of international
sports federation. There are no signs of such cases in history.

Concerning the second element of custom gpinio juris20 which means
recognition of set rules as customary law rules (in our case, it is a recog-
nition of well-established practice by participants of international sport
movement), we should state the following.

The state recognition of rules as customary law norms may be
expressed in different ways. In scientific literature tacit recognition by
means of observance of custom in acts of state authorities and agencies
is mentioned among modes of sanctioning custom by state.”"

It means that a mere practice proves the state recognition of such
norms as binding. The Olympic Games Australia in 1956 may serve as
an example. Even though Australia did not recognize USSR in 1956 and
was against USSR’s intervention in Hungary, it had to permit the par-
ticipation of soviet sportsmen in the Olympic Games in Melbourne as
Australia did not have any grounds to refuse USSR to participate accord-
ing to the Olympic Charter and other Olympic movement regulations.

In North Sea Continental Shelf case the IC] in its decision (dated
20.02.1969) stated: “Not only must the acts concerned amount to a set-
tled practice, but they must also be such, or be carried out in such a way,
as to be evidence of a belief that this practice is rendered obligatory by
the existence of a rule of law requiring it. The need for such a belief, i.
e., the existence of a subjective element, is implicit in the very notion
of the opinio juris sive necessitatis. The States concerned must there-
fore feel that they are conforming to what amount to a legal obligation.
The frequency, or even habitual character of the acts is not in itself
enough...”.”

There is another point of view concerning the second element of cus-
tom express, for example, in the Final report of the Committee on the

o0z 105



formation of customary (general) international law. It states that if the
practice meets all criteria of an element of international custom, then
there is no need to mention the second element unless it is an excep-
tional case when there are grounds to suppose that the opinio juris is
absent. The second element could be easily deduced from practice, but
then raises a question if there is a need for it.»

Regardless of the position, we can confidently state that the majori-
ty of ISO norms fit the criteria of international custom.

One more characteristic of first element of custom is common for
the ISO norms. They are characterized by regular and steady repetition
and stability. Zykin I. S. presumes that these are the most characteris-
tic features of a custom.>*

It is also noted in scientific literature that the custom is characterized
by vagueness of normative content and the problems with defining the
scope of application of customary rules.” In contrast, these drawbacks
are not typical for ISO norms, they have clear contents and well-defined
scope of application. Moreover, ISO norms do not meet such criterion
of custom, like impossibility of being a source of legal coordination of
international relations which need detailed regulation (this criterion is
pointed out by Danilenko G. M.). Private international sports relations

require precise regulation, this is the main function of ISO norms.

23 Final report of the Committee on the for-
mation of customary (general) interna-
tional law. International law association,
Report of the 69th conference, London,
2000

241. S. Zykin, ibid, p. 11.

25 See.: Monograph of I. B. Lomakina, A. V.
Dashin “Common law and custom: from
social mononorm to legal regulation”, St.
Petersburg, 2005; V. V. Naumkina
“Custom as a source of law”,
Krasnoyarsk, 2006; O. V. Malova
“Custom as a source of law of major
modern legal systems”, Irkutsk, 2006.
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international organizations - see G. M.
Danilenko “Custom in modern interna-
tional law”, M., 1988, p. 67.

27 This position is enshrined in the thesis of
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“International custom in modern inter-
national law”, Kazan, 2006.

28 Bazedov Y. “Revival of the process of uni-
fication of law: European contract law
and its elements” // Russian Yearbook of
International Law. St. Petersburg, 1998-
1999, p. 67-68.

29 T. N. Neshataeva ‘International organiza-
tions and law. New tendencies in interna-
tional-legal regulating’. M., 1999, p. 68.
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The customary nature of ISO norms is proved by application of cus-
tom in case of lack of treaty norms. There are only few cases when inter-
national sports relations are regulated by treaty norms. We can not con-
stitute the existence of complex and detailed scope of treaty law regu-
lating international sport movement.

Previously, the doctrine of international law accepted only states and
international organizations as subjects which actions could create a cus-
tom.2¢ Other subjects were not estimated as creators of international
custom. According to the dominant position in doctrine the interna-
tional non-governmental organizations can slightly influence on sub-
jects of international law practice and can only participate in the cre-
ation of international custom in the following forms: to carry out
research, favour resolution of contentious issues (by means of organi-
zation of conferences), control the implementation of international law
etc. ”7

There is also another point of view. Its representatives support the
idea that the law cannot be only created by states any more.?® The fol-
lowing words of Neshataeva T. N. are quite appropriate here: “Strict
dogmatic postulate of the special role of the state in international rela-
tions does not allow scientific thought to respond to the events of a rap-
idly changing global reality”. >

Now with the increasing need to regulate specific areas of human
activity and development of rule-making function of a number of sub-
jects of international affairs, it is reasonable to recognize international
non-governmental sports organizations as subjects which have the right
to establish customary rules because of their specific field of regulation.
Due to the fact that ISO norms have particular features, the process of
creation of customary norms by ISO cannot and should not be in the
same order as international customary lawmaking process.

Taking everything into consideration, we can give the further defi-
nition of ISO rules. The rules of International sports organizations are
a special kind of international custom, which appeared as a result of par-
ticular activity of non-governmental international sports organizations
and received the tacit approval of the States and other subjects of inter-
national sports movement. e
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Abstract

In the text the author analyses the case law of the Croatian Supreme Court
regarding labour law, sport law and insolvency law. Sport’s legal framework
in Croatia in given in the introduction of the article accompanied with the
analysis of the legal status of professional sportspeople in Croatia at the
material time of the judgement and de lege laza. In the conclusion, the
author opens questions and gives the reader an opportunity to form his
own ideas of the way professional Croatian football is run and organised.
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1. Introduction

The Republic of Croatia is at the moment still a candidate member to
the European Union (further: EU), and it will probably become the
28th member state in July 2013.' This actually means that the Croatian
legal system is fully or almost completely harmonised with the EU acguis.
In the Croatian government structure there is a ministry with the sports
field of competence: Ministry of science, education and sports.> The
Ministry runs a register of professional sports clubs in Croatia. The reg-
ister of professional sportspeople that runs their professional sports activ-
ity as self-employed persons is run by the Offices of public administra-
tion in the local county. The register of professional team sportspeople
is run by the national sport’s association for a single sport.

2. The Sport's Legal Framework in Croatia De Lege Lata

The Croatian sport is governed by the Sport’s Act, the latest version
entered in force in 2006, and has had three amendments.? This puts
Croatia in a group of countries with an interventionist system of sport
regulation where the sport governing bodies are autonomous, but their
autonomy is based on these laws.* According to Sickmann and Soek cri-
teria of sport governance’, Croatia has an interventionist model of sport
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since, as regulated by the Croatian Sport’s Act, there are some essential
elements which place Croatia in a interventionist group of countries.
There is a National programme of sport, financed by the State, as a doc-
ument issued by the Croatian Parliament on a Croatian Government
proposal for a period of 8 years, regulating the aims and scope of the
sport development, activities essential for the fulfilment of those aims,
subjects of development and control of fulfilment of the programme.®
There is also a National Committee for sport as a major professional
sport body with the competences in the development and safeguard of
quality of sport in Croatia, and which members are appointed and dis-
missed by the Croatian Parliament.” It should be emphasised that there
is a National Olympic Committee (HOO)? as a major sports associa-
tion in which all national sports associations for an individual sport are
members and that is autonomous in its work?, but on the other hand
it should be highlighted that sport in Croatia is financed to a large degree
by the State and local administration (cities and counties) - even the
HOO on a yearly basis gives report to the Croatian Parliament and the
Ministry on the spending of pubic founds for the public sport’s needs.™
Furthermore, even the supervision of the legality of work of the legal
persons in sport and their general acts is in the competence of the
Ministry, along with the inspection supervision.”

Finally, it should be pointed out, that the legal status of profession-
al sportspeople in Croatia is governed by two acts: Obligation Act'* and
Labour Act®. The Obligation Act is applied in a relationship between
a Club and a self-employed professional sportsmen/women, and infra
it will be shown that they represent a great majority of all professional
players in individual and team sports.

3. The Croatian Supreme Court Decision

On the 4th September 2008 the Croatian Supreme Court™ delivered
one of its most interesting decisions in the fields of labour, commercial
and sports law, not because it is a revolutionary legal judgement, but
because it reveals how professional football is run and organized in
Croatia.

The Croatian Supreme Court is a judicial instance in the third and
the last grade of judicial control. Before the judgement of the Supreme
Court, there was a judgement in the first instance (before the Municipal
Court in Zagreb) and in the second instance (before the County Court
in Zagreb).

The case concerned one former Croatian football player I.C. and his
club NK Dinamo Zagreb. With the judgement of the first grade the
player’s action was rejected. The first grade judgement was confirmed
by the second grade judgement. Since the player was not satisfied with
the outcome of his legal dispute, he brought an action before the
Supreme Court.

The player and his club (NK Croatia sports Ltd) signed a labour law
contract (a professional player’s contract) on 09/11/1999. In the art.1 it
was stated that the player was employed as a professional player, with
relevance of the Labour Act, the Statute of the Croatian Football
Federation (CFF) and the CFF Regulation on the Status of players. The

contract was signed for a period of two competition seasons with the

European Union: The Relationship
between State and Sport Authorities,
International Spors Law Journal, Vol. 9
(2010) no. 3/4, p. 93.-102.

6 Sport’s Act, op. cit., art. 2.

7 Sport’s Act, op. cit., art. 3, 4

8 Hrvatski olimpijski odbor (National
Olympic Committee)

9 Sport’s Act, op. cit., art. 49.

10 Sport’s Act, op. cit., art. 75.

11 Sport’s Act, op. cit., art. 84, 8.

12 Obbligation Act (Zakon o obveznim
odnosima), Official gazette No.35/0s,
41/08 (Narodne novine br. 35/05 i 41/08)

13 Labour Act (Zakon o radu), Official
gazette No. 149/09 and 61/11(Narodne
novine br. 149/09, 61/11)

14 Croatian Supreme Court, Decision No.
Revr 631/06, of 4-09-2008, (Odluka
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Vrhovnog suda Republike Hrvatske, Revr
631/06) available at the official web page
of the Supreme Court: http://sud-
skapraksa.vsrh.hr/

15 The same legal form is present at the
moment.

16 In 2002 Italian football club Fiorentina
because of it financial problems was liq-
uidated and had to start from the Italian
C2 league.

17 They were Croatian Champions for six
more times after that (with only 2003/04
and 2004/05 season when the
Champions were HNK Hajduk Split).

18 And took a part of football histoy with
the worst result in the UEFA Champions
League score, o points with goal differ-
ence 3:22 (in a group with Real Madrid
CE Olympique Lyonnais and AFC
AJAX).

expiry on 31/07/2001. Art. 6 of the contract stipulated that among other
issues, the player will take part in all competitions and club training ses-
sions, and furthermore, all activities that have the aim of promoting the
Club, especially activities on the TV, radio, newspapers, public mani-
festations, autograph sessions etc. The art. 8 stated that the player will
gate monthly salary in 83.000 DEM (payable in Croatian currency -
kn), and the Club has the obligation to pay all the contributions and
taxes.

After the signing of the contract the Club on 14/02/2000 changed its
name from NK Croatia sport’s Ltd in NK Dinamo sport’s Ltd. The club
manager of NK Dinamo sports Ltd was also a Club manager in NK
Croatia sport’s Ltd, at the material time of the signing of the labour law
contract, and his function ceased on 10/07/2000. The Club NK Dinamo
sport’s Ltd paid two monthly salaries and after that they stopped pay-
ing the players’ salaries. The same Club made all the formalities with
the registration of the employment contract before the Croatian
Institutes for Health and Pension Insurance.

Because the Club NK Dinamo Zagreb sport’s Ltd ceased to pay it’s
obligations to the players (I.C. as one of them) and to all their credi-
tors, the bankruptcy procedure was opened on the Club with the for-
mal settlement of the Commercial tribunal in Zagreb No. St-685/02 of
07/05/2002. The player’s (I.C.) financial demand on behalf of his salary
was fulfilled in the bankruptcy procedure by only 1/9. At the end of the
procedure, NK Dinamo Zagreb sport’s Ltd was removed form the
Croatian register of commercial companies and ceased to exist.

What is important to emphasise is that the defendant in the legal dis-
pute was a private citizens’ association (NK Dinamo Zagreb PCA)*,
since the Club continued to take part in all competitions as a private
citizen’s association, and it seemed that it is a legal continuation of the
NK Dinamo Zagreb sport’s Ltd. But the tribunals were not of the same
opinion. Because of that, the tribunals made a decision that NK Dinamo
Zagreb PCA was not a party to the contract and that there is no passive
legitimation to be a defendant in the dispute. The Court stated that
there is no legal continuity between NK Dinamo Zagreb sport’s Ltd and
NK Dinamo Zagreb PCA, that it is of no importance that the same per-
son was a general manager in the NK Dinamo Zagreb sport’s Ltd (pre-
viously called NK Croatia Zagreb sport’s Ltd) and NK Dinamo Zagreb
PCA, and that it is of no importance that the contract of employment
had the stamp of the CFE The contract party NK Dinamo (Croatia)
sport Ltd does not exist any more since it was withdrawn from the com-
mercial registry after the bankruptcy and liquidation procedure.

In summary, the Supreme Court stated that the fact that NK Dinamo
Zagreb PCA continued to compete in national and international com-
petitions, after NK Dinamo Zagreb (sport’s Ltd) is of no relevance to
the case, since it is not the same legal person and the player has stipu-
lated his contract with NK Croatia (Dinamo) Zagreb sport’s Ltd.

4. Is This Outcome A Surprise?

From the legal point of view it is all clear. There is no legal continuity
between the NK Dinamo (Croatia) Zagreb sport’s Ltd and NK Dinamo
Zagreb PCA since they are not the same legal person. The contracting
party NK Dinamo Zagreb sport’s Ltd does not exist any more as a legal
person.

But what is interesting from the sports law point of view is that the
NK Dinamo Zagreb PCA continued to compete in all national and
international competitions even after NK Dinamo Zagreb sport’s Ltd
was made bankrupt, and actually took the position of the NK Dinamo
sport’s Ltd. According to the FIFA regulations and national sports asso-
ciation regulations the club that was made bankrupt and liquidated have
to start form the last professional league.’® That was not a case here. NK
Dinamo Zagreb PCA in the season 2002/03, the year after the bank-
ruptcy and liquidation of NK Dinamo Zagreb sports Ltd, was a Croatian
champion.”” They compete in UEFA competitions: Champions league
preliminary rounds (2003, 2006, 2007 and 2008) and UEFA Cup (later
UEFA League - 2004, 2007, 2008, 2009 and 2010). In the season 2011/12
NK Dinamo Zagreb PCA entered the Champions league group stage
competition.$

There was no reaction on behalf of the CFE, UEFA or FIFA.
Everything continued so smoothly, like nothing happened. From the
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legal and from the sports law point of view, actually a big thing hap-
pened.

Furthermore, it should be highlighted that because of enormous tax
debts of Croatian professional football clubs to the state in the period
1990-2000, because the clubs didn’t pay all the contribution for player
they should (since, in that period sportspeople had the status of work-
ers, even a special one - sui generis), the football Clubs became PCA.
Legally organised in that way, they didn’t have to sign players as work-
ers but as self-employed persons so the mandatory health and pensions
contribution along with tax, became players problem.

5. The Legal Status of Professional Sportspeople in Croatia De Lege
Lata
As previously stated, in Croatia there is a Sports Act in force. In Croatia
the legal relationship between a professional sportsmen or sportswomen
and the club, is regulated by civil law - the law of obligations or labour
law. According to the art. 6(2) of the Sport’s Act sportspeople can per-
form their activity as professionals or amateurs. The activity of sports-
men is defined as a professional activity if there is a contract of profes-
sional play or a contract of employment with a club, or the sportsmen
takes part is sports competition as an individual in an individual sports
discipline.” Furthermore, it is stated that a sportsmen who profession-
ally takes part in sports activity is a person to whom the professional
sport activity is a main activity and to whom on that regard the bene-
fits are being paid for mandatory assurance, and their legal status, along
with their rights and duties, are governed by the regulations of the nation-
al sport organizations.*

To continue with football, the CFF’s autonomous act regulates the

19 Sports Act, op. cit., art. 8(1)
20 Sports Act, op. cit., art. 8(2,3)
21 CFF’s Regulation on the status of players

23 Croatian Supreme Court, Decision No.
Rev 1120/95, of 26-11-1997, (Odluka
Vrhovnog suda Republike Hrvatske, Revr
1120/95) available at the official web page
of the Supreme Court:
http://sudskapraksa.vsrh.hr/

24 FIFPro backs Croatian players who
refused to play, available: www.fifpro.org/

(Pravilnik HNS-a o statusu igra a), avail-
able: http://www.hns-cff.hr/upl/
products/Pravilnik_o_statusu_igraca.pdf
22 CFF’s formulary contract of professional
play (Obrazac HNS-a Ugovora o profe-
sionalnom igranju), dostupno na: news/news_details/1773

http://www.hns-cff.hr/upl/products/

Ugovor_o_profesionalnom_igranju.doc

legal status of football players in Croatia. According to the CFF’s
Regulation on the status of players, a professional football player with
Croatian citizenship, that had concluded with the Club a contract on
professional play, if he is older then 16 years, autonomously takes part in
sports competitions (with a status of self-employed persons), while the
foreign player (with the citizenship other than Croatian) could conclude
a contract of employment and have the status of workers in a status of
subordination.? In the formulary contract (contract of professional play)
issued by the CFE in art. 2. it states that the player has to be registered
as a self-employed person (closer to the status of craftsmen) according
to Croatian Sport’s Act and the Act on personal income tax.?

As an outcome of the legal regulation of the status of sportspeople it
is not a surprise that there are only a few regular court judgements on
questions of the legal status of sportspeople. One other very interesting
Judgement of the Supreme Court from 1997 stated that “a contract
between a professional sportsman and a sports organization because of
its contents that do not demonstrate that it is a contract of employment,
should be defined as an sui generis contract”.»

6. Conclusion

To conclude it should be emphasised that the legal status of profession-
al sportspeople in Croatian sports law is very complex. At the moment
there are big problems with football players playing for clubs in Croatian
premier league and not receiving their remuneration for 6 to 12 months.
24 To someone looking at this from an organised sports legal system
standpoint, this would seem quite unrealistic. Since professional foot-
ballers are not workers, only foreign players would have the status of
workers, they have the legal status of self-employed persons. According
to Croatian law they could not be organised in a union, there could be
no collective agreement, and they are not protected by labour and social
law provisions applicable to workers. At the moment, that is the Croatian
reality in sport’s sector.

As it was demonstrated in this article, law is law, but (Croatian) sport
has its specificity. Since from the legal point of view, regarding the con-
tract’s party legal continuity it is all clear. But from the sports law point
of view something is missing. One could ask, how come nothing hap-
pened after the NK Dinamo Zagreb sport’s Ltd ceased to exist? Well, I
leave it to the reader to try and answer that question; however, based on
the law, I am of the opinion that the answer is quite easy.
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The Battle over the Osaka Rule

By Daniel Gandert*

1. Introduction

A world-class swimmer is advised by her coach to take a nutritional
supplement. In order to ensure that the supplement does not contain
any banned substances, the swimmer exercises the due diligence of con-
tacting the manufacturer, the distributor, and the national governing
body for her sport. The supplement becomes contaminated and the
swimmer loses the opportunity to participate in the upcoming Olympic
Games that will be held within the next couple of months. Nonetheless,
the swimmer is also prohibited in participating in the following Olympic
Games which will be held four years later. In another case, an elite track
athlete purchases a product at a convenience store, which ends up con-
taining a prohibited substance. The athlete cooperates in the hearing
process regarding his doping offense, even making an embarrassing
admission about the substance that he has taken. While this athlete’s
suspension is reduced from that of the standard two-year suspension
and it is determined that he acted with No Significant Fault or Negligence,
the athlete is still required to miss the next Olympic Games that will
take place after he has completed his suspension. These are two exam-
ples of athletes whose inadvertent acts of doping would have caused
them to miss out on their Olympic dreams had the IOC’s Osaka Rule
been applied to their situation. The Osaka Rule prohibited any athlete
with a doping suspension of greater than six months from competing
in the next Olympic Games, even for cases where the athlete’s suspen-
sion has already been completed.’ In October of 2011, the Court of
Arbitration for Sport (CAS) invalidated the Osaka Rule which prevent-
ed athletes who committed a doping offence inadvertently from receiv-
ing disproportionately harsh consequences relative to their violation.

The first part of this article will describe the background relating to
the Osaka Rule. The second part article will describe the system in place
to prevent doping. The third part will discuss the principle of propor-
tionality. First, the history of the principle in CAS jurisprudence will
be discussed through a description of important cases. Second, the
importance of proportionality will be explained. The fourth part will
describe the three cases dealing with the Osaka rule as well as the impact
of these cases on the Olympic World.

2. Background Relating to the Osaka Rule
Rule 45 of the Olympic Charter was approved as the Athlete’s Code in
1988 to replace Rule 26, the previous rule that defined Olympic eligi-
bility.> As late as 2003, it was known as the Eligibility Code and only
required athletes to follow the rules of their International Federation
and the Olympic Charter, to respect and follow all areas of the World
Anti-Doping Code (WADC), and to respect the spirit of non-violence
and fair play, including on the athletic field.> At the time, it did not
provide the IOC with any ability to limit an athlete’s participation as
long as the athlete met the requirements of his or her respective
International Federation and was entered by his or her National Olympic
Committee.*

In December 2001, the bobsleigh athlete Sandis Prusis tested posi-
tive for the prohibited substance nandrolone.S Prusis believed that his
contamination came from a food supplement that, according to the sell-
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er, did not contain any banned substances.® After having the supple-
ment tested, it was confirmed that the substance contained nandrolone
metabolites.” Following this, the Fédération Internationale de Bobsleigh
et de Tobogganing (FIBT) suspended Prusis for three months, retroac-
tively starting the suspension on November 9, 2001. This allowed for
the suspension to be finished before the start of the 2002 Winter
Olympic Games.® The FIBT stated that this sanction, as well as its early
start date, was ‘fair and just in light of the Olympic Movement Anti-
Doping Code and the case’s exceptional circumstances.® Upon inquir-
ing with the Organizing Committee for the XIX Olympic Winter Games
in Salt Lake City, the Latvian Olympic Committee confirmed that it
was okay for Prusis to move into the Olympic Village prior to the end
of his suspension.”

The IOC believed that the retroactive start of the suspension was
“carved out” so that the suspension would be finished in time for Prusis
to compete in the Olympics.”™ Consequently, the IOC decided not to
accept Prusis as an athlete in the Olympics, to withdraw his Accreditation
Card, and to ask him to leave the Olympic Village."* Prusis took his
case to the CAS ad hoc Division."

The CAS panel hearing the case described the importance of provid-
ing International Federations with autonomy.™ Because neither the
Olympic Charter nor the FIBT mentioned anything giving the IOC
the authority to become involved with the FIBT’s disciplinary proceed-
ings, athletes had an expectation to be able to participate following the
end of their punishment.” The panel went on to explain that the IOC
could amend the Olympic Charter to allow it to intervene.'®
Additionally, the panel recommended a set-up where either the IOC or
World Anti-Doping Agency (WADA) could appeal an International
Federation’s doping decision to an independent body, and mentioned
that it believed that this type of a system would not harm an International
Federation’s autonomy.”” This type of system seems to exist under the
current anti-doping rules; WADA can appeal all doping cases to CAS
for organizations which have adopted the WADC.™®

The IOC claimed that it had the right to become involved with
Prusis’s case based upon Rule 49 of the Olympic Charter.” This rule
gave the IOC Executive Board the ‘right of final acceptance of entries.>
The panel did not find this to be a sufficient basis for the IOC’s action.”
While the IOC classified its action as ‘purely administrative,” the panel
determined that any decision impacting an athlete’s expectation that he
or she was allowed to enter the Olympics would risk constituting dou-
ble jeopardy.

In 2004, Rule 45 of the Olympic Charter was revised to include the
phrasing ‘any entry is subject to acceptance by the IOC, which may at
its discretion, at any time, refuse any entry, without indication or
grounds. Nobody is entitled to any right of any kind to participate in
the Olympic Games.”* This Charter revision addressed the Prusis panel’s
concern and gave the IOC the ability to prevent athletes from partici-
pating in the Olympic Games. This phrase has remained a part of the
Olympic Charter.

During the 2007 world athletics championships in Osaka, Jacques
Rogge, the President of the IOC, proposed the Osaka Rule.? The IOC

12 Prusis at 574. appeal all cases of doping related to
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executive board introduced this rule at its meeting in June 2008 and
issued a letter describing the rule to the National Olympic Committees.>*
Under this rule, any athlete receiving a suspension related to doping
that lasted longer than six months was prohibited from participating in
the next Olympic Games.”

Since the organization has no disciplinary authority over athletes who
might compete in the Olympic Games in the future, the IOC has
claimed that the rule is not a sanction, but an eligibility rule.?® According
to supporters of the IOC’s argument, the purpose of the rule was to pro-
tect the reputation, image, and prestige of the Olympics, not to penal-
ize.?” Additionally, the rule was placed under the ‘Participation in the
Olympic Games™ section of the Olympic Charter, instead of the
‘Sanctions and Measures’ section.?®

While CAS precedent is inconsistent regarding the disciplinary nature
of the rule, most cases appear to support the rule falls on the discipli-
nary side. In the case Sport Lisboa e Benifca Futebol SAD v. UEFA & FC
Porto Futebol SAD, CAS determined that there was a disciplinary ele-
ment in rules prohibiting clubs, who violated UEFA’s values, from par-
ticipating in the Champion’s League.?? Similarly, in the case Advisory
Opinion IAAF, the European Athletics Association set up rules prohibit-
ing athletes, who had received at least a two year suspension, from par-
ticipating in the European Athletics Championships following the end
of their suspension.’® The International Association of Athletic
Federations (IAAF) requested an advisory opinion and the CAS panel
hearing the case determined that the rule was a penalty instead of an
entry rule and that it violated the EAA’s obligation to comply with the
WADC.?* Additionally, in the case RFEC & Alejandro Valverde v. UCI,
the panel mentioned that eligibility rules generally do not penalize ath-
letes for their undesirable behavior.3* In contrast to the holdings of the
other cases, CAS issued an advisory opinion, at the IOC’s request,
describing the Osaka Rule as an eligibility rule.’s

3. The Need for Strict, Uniform Anti-Doping Rules

Rule 45 was passed with the noble intention of strengthening the fight
against doping. Strict, unilaterally implemented rules are necessary in
the fight against doping, which will likely need to continue for as long
as sport exists.’* Without this type of anti-doping regime, Olympic
sports could look like some American professional sports, where dop-
ing is common enough that the practice is almost expected by the pub-
lic.» Historians believe that doping dates back to the ancient Olympic

Games in Greece where athletes would use ointments, teas, and any-
thing else that might help their performance.3® During the 1950s, dop-
ing became a major issue for the modern Olympic Games, which led
to the establishment of the IOC Medical Commission.?” Following
this, a variety of organizations took on the role of regulating doping in
international sport, with each organization having its own rules relat-
ed to banned substances and penalties.®® This brought about a period
of chaos and confusion which illustrated the need to standardize the
doping rules.? Widespread doping during the 1998 Tour de France fur-
ther made the need for a new anti-doping regime clear.4® In 1999, the
10C held the World Conference on Doping in Sport at which the need
for an independent agency dealing with doping was identified.# WADA
was founded in November of 1999.4*

Upon its founding, one of WADA’s main priorities was harmonizing
the various anti-doping policies.# The organization held the World
Conference on Doping in Sport in March of 2003 and the WADC went
into effect in January 2004.% The WADC is important because it binds
all signatories to the same penalties for doping, procedures, and pro-
hibited substance lists. The IOC amended the Olympic Charter in 2003
to make a sport’s continued participation in the Olympic Games con-
tingent upon an international federation’s ratification of the WADC.#
Additionally, the Olympic Charter requires National Olympic
Committees to abide by the WADC, makes compliance with the WADC
a condition for the IOC’s recognition of an International Federation,
and states that “The World Anti-Doping Code is mandatory for the
whole Olympic Movement.’#¢ The WADC was revised in 2009.
However, it continues to act as a uniform set of rules for the entire
Olympic movement.

4. The Prescribed Penalties for Doping Under the World Anti-Doping
Code

The standard penalty for a first doping offence under the WADC is a
two year suspension, while a lifetime ban serves as the standard penal-
ty for an athlete’s second offence.4” An athlete engaged in inadvertent
doping, can have his or her sentence reduced in some cases. . Article
10.5.1 of the WADC describes the category of No Fault or Negligence.
An athlete whose case falls into this category does not receive a suspen-
sion and does not have the case count as a first offence if the athlete
commits a future doping offence.#> An athlete whose case falls into this
category is considered completely free from blame.’® Cases fall into this
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category when “the athlete could not, even with the exercise of the utmost
caution, reasonably have suspected, that he had been administered a
prohibited substance.”" It is extremely difficult for athletes to demon-
strate this. Athletes are required to establish how the prohibited sub-
stance entered their system in order for their case to fall into this cate-
gory,’* e.g. as a result of sabotage by an opponent. However, sabotage
by a member of the athlete’s inner circle is specifically excluded from
this category.® Additionally, other common reasons for accidental dop-
ing, such as mislabeled or contaminated nutrition supplements, are also
specifically listed as insufficient grounds for an athlete’s case to fall into
this category.’*

From the start of the WADC until 2005, no athlete was successful in
having his or her case established to fall into the No Fault or Negligence
category.” The first case where an athlete received a reduced sentence
under this category was the ATP Anti-Doping Tribunal case Appeal of
Todd Perry in 2006 56 In this case, a tournament doctor refilled the ath-
lete’s inhaler without his knowledge.’” Even though Perry was not found
to be at fault, the panel hearing his case allowed a reprimand to remain
in his record.®® Other successful cases include Pobyedonostev v./ITHF,
where an athlete who was unconscious in the hospital was given a pro-
hibited substance, and Adams v./ Canadian Centre for Ethics in Sport,
where an athlete was assaulted and forced to ingest a prohibited sub-
stance without providing his consent.? In Adams, the athlete used a
catheter to urinate after he was forced to ingest the cocaine and used
the same catheter to take a drug test, causing the athlete’s urine sample
to include a prohibited substance.®®

It is likely a bit easier for an athlete’s case to fall into the No Fault or
Negligence category following the case ITF v./ Gasquet.* The profes-
sional tennis player Richard Gasquet went to Miami to play in the Sony
Ericsson ATP tournament.®> After having an MRI scan of his injured
shoulders and learning from his doctor about significant inflammation,
Gasquet decided to withdraw from the tournament.®* Because he was
not scheduled to play right away, Gasquet decided to wait until the next
day to formally withdraw from the tournament, which would include
submitting to doping control.® That night, Gasquet met a woman at
a restaurant.”s The couple, along with others in their party, went to the
night club “Set” later in the night, where the DJ invited them to his
table and Gasquet drank apple juice that came from an open topped
jug.%¢ The couple kissed each other later that night and Gasquet for-
mally withdrew from the tournament the next day.” Gasquet’s urine
sample was found to contain benzoylecgonine, a metabolite of cocaine,
which resulted in his being charged with a doping offence.

It was determined that kissing the woman was the most likely cause
of Gasquet’s contamination. Because Gasquet’s test showed that he was
only contaminated with a miniscule amount of cocaine, recreational
use was determined to be unlikely.® This also ruled out the likeliness
of his drink being deliberately spiked.”® Additionally, the woman was
a regular cocaine user in the past and it was noted that she had spent a
lot of time that night in the restroom.”” Given these facts, the panel
determined Gasquet was likely contaminated from kissing the woman.
Because rule 3.1 of the WADC describes that “the standard of proof shall
be by a balance of probability,””* the panel was correct in assuming that
this was Gasquet’s source of contamination.

Accordingly, the panel found that Gasquet’s case fell into the catego-

ry of No Fault or Negligence. The panel decided not to take account of
the lack of caution that Gasquet exercised earlier during the evening,
such as drinking apple juice from an open container, and determined
that only the facts directly related to the kissing was relevant.”? Had the
panel looked at the entire situation when deciding whether Gasquet exer-
cised the required amount of caution, it would have likely found that
Gasquet did not act with No Fault or Negligence.7* By narrowing the cir-
cumstances, however, the panel was able to find that Gasquet did not act
with fault. This sets precedent for CAS to only consider the facts that
directly relate to the cause of an athlete’s contamination when determin-
ing whether a case falls into the No Fault or Negligence category.”s

In determining whether Gasquet acted with the utmost caution, the
panel cited the case FIFA ¢ WADA. In this CAS advisory opinion, the
tribunal stated that ‘the endeavours to defeat doping should not lead to
unrealistic and impractical expectations the athletes have to come up
with.”7¢ The CAS panel hearing Gasquet’s case determined that he did
not have any constructive knowledge that kissing the woman would
contaminate him. The couple first met at a restaurant: he did not have
any information about the woman’s history with the substance and did
not see anyone using the substance during the night of his contamina-
tion.”” As the panel needed to have experts conduct research to deter-
mine whether one could become contaminated of cocaine through kiss-
ing someone, it did not believe that Gasquet should have been aware of
this possibility.”® The panel determined that imposing ‘an obligation
on an athlete not to go out to a restaurant where he might meet an attrac-
tive stranger whom he might later be tempted to kiss’ would be impos-
ing the type of ‘unrealistic and impractical expectations’ that the panel
in FIFA & WADA stated should not be placed on athletes.” This set
forth the precedent of not allowing ‘unrealistic and impractical expec-
tations’ to be placed on an athlete when determining whether he or she
has acted with No Fault or Negligence.

An athlete whose case does not fall into the No Fault or Negligence
category may argue that it falls into the No Significant Fault or Negligence
category of the WADC. If applicable, the athlete can have his or her
suspension reduced to up to half of the normal suspension period. 8
Athletes who would normally receive a lifetime ban for their offence
can have their suspension reduced to no fewer than eight years under
this category.®! As with cases of No Fault or Negligence, athletes are
required to establish how the prohibited substance entered their body.*
An example of a case that was classified to fall into the No Significant
Fault or Negligence category is Squizzato v./FINA, where the athlete
received a cream to fight a skin infection that contained a prohibited
substance.® While the panel hearing the case did not find that the ath-
lete executed complete diligence, it was determined that she acted with-
out significant fault.3

Most cases do not fall into either the No Fault or Negligence or the No
Significant Fault or Negligence category and result in the athlete receiv-
ing the regular suspension prescribed by the WADC.% Even in cases
where the arbitrators acknowledged that the standard penalty is harsh
for the athlete’s situation of accidental doping, it was nonetheless decid-
ed to apply the standard penalty.®®

53 2009 World Anti-Doping Code,
Comment to 10.5.1 and 10.5.2.

54 1d.

ss Connolly, supra note 42.

56 Michael Hiltzik, Presumed Guilty; Athletes
See Doping Case Appeals as Futile Exercise,
L.A. TIMES, DEC. 11, 2006 AT Al and
Appeal of Todd Perry, ATP Tour Anti-
Doping Tribunal, 200s.

57 Id.

58 Id.

59 Paul White, Malicious Drugging and the
Contaminated Catheter: Adams v
Canadian Centre for Ethics in Sport,
BOND UNIVERSITY SPORTS LAW
EJOURNAL (2008), at

The International Sports
QAW Journal

http://epublications.bond.edu.au/cgi/
viewcontent.cgi?article=10078&context=
slej and Pobyedonostev v./ IIHF (CAS
2005/A/990) and Adams v./ CCES (CAS
2007/A/1312).

60 Adams v./ CCES (CAS 2007/A/1312).

61 ITF v./ Gasquet, (CAS 2009/A/1926)

621d.at § 2.4.

63 Id. at 9 2.6.

641d. T At 2.7.

651d. I At2.9

66 M. Richard Gasquet, International Tennis
Federation Independent Anti-Doping
Tribunal (July 15, 2009) (Kerr, Arb.)
(hereinafter “ITF”).993.

671d. At § 2.12-2.14.

68 Id. At 92.17-2.18.

69 Id. At 9s.13.

7o0ld. At Is.15.

71 Id. At 95.23

722009 World Anti-Doping Code,

Article 3.1.

73 Gandert, supra note 70.

74 1d.

7s Id.

76 FIFA & WADA (CAS 2005/C/976&986)
(available at
http://www.rdes.it/RDES_2_o06_fifa&wa
da.pdf), p. 220.

77 ITF v./ Gasquet, supra note 58 at 95.31.

78 Id.

79 Id. At 95.32.

802009 World Anti-Doping Code, article
10.5.2.

81 Id.

82 1d.

83 Squizzato v./ FINA, (CAS 2005/A/830).

84 1d.

85 Gandert, supra note 37 at 390.

86 See USADA v./ Torri Edwards, North
American Court of Arbitration for Sport
panel (2005) and USADA v./ Torri
Edwards (CAS OG 04/300) and WADA
and USBSF v./ Zachery Lund (CAS OG
o6/oor) for examples of cases where the
standard penalty was given to athletes for
cases of accidental doping.

11

2012/1-2



5. CAS and the Principle of Proportionality

5.1 The History of Proportionality

CAS has a long history of using proportionality as one of the main prin-
ciples for resolving disputes. The first case in which CAS applied this
principle is NWBA v./ IPC®7 In this case, a wheelchair basketball ath-
lete suffered an injury that aggravated his nerve pain and caused him
difficulty in sleeping.®® The athlete was given a drug that was not on
the banned substance list, but did contain a banned component. It
caused the athlete to test positive.® The CAS panel acknowledged that
the proportionality principle should be considered. However, it found
that the penalty for this case, the athlete’s loss of a gold medal, was pro-
portionate, thus not establishing a firm precedent.?®

In the case C. v./ FINA, CAS established precedent for using the prin-
ciple of proportionality to adjust a penalty from what was prescribed
by the rules. In this case, a swimmer’s coach admitted that he had mis-
takenly given her a capsule containing a banned substance.?" Under the
FINA medical rules, which were the doping rules that applied at the
time, a mandatory two-year suspension was required.9> The CAS panel
deciding the case determined that although the athlete was at-fault, the
two-year suspension did not fall in-line with the principle of propor-
tionality.?

The start of the new anti-doping regime under the WADC raised
questions about how CAS would apply the principle of proportionali-
ty. Professor Richard McLaren wrote ‘that the introduction of the
WADA Code will eliminate the application of the doctrine of propor-
tionality in future cases, except as provided for in the WADA Code
itself.’*4 Similarly, in the case JAAF v./ OLV & Elmar Lichtenegger, the
panel hearing the case claimed that ‘the doctrine of proportionality was
incorporated into the WADA Code.’s This can be perceived as true in
some instances as it is possible that under the WADC, the athlete in C.
v./ FINA might have had her case fall under the No Significant Fault or
Negligence category. Nonetheless, there situations have come about for
which the sanctions under the WADC have not been proportionate as
applied to an athlete’s case. One example is the case Puerta v./ ITF, in
which the panel set a precedent that the principles of proportionality
can allow for a penalty outside of the WADC.

In Puerta v/ITF, the tennis player Mariano Puerta drank from a water
cup that looked similar to his wife’s water cup shortly before a match.9
After Puerta left the cafeteria to get prepared to play, his wife moved to
the place where Puerta had been sitting and put drops of Effortil, a med-
icine for menstrual issues that she was taking, into her glass and left to
use the restroom.%” Puerta returned after learning that his match’s start
was going to be delayed and accidentally drank water from his wife’s
cup.?® After testing positive for a miniscule amount of efetiline, he was
able to establish that most likely, his wife’s water cup was the source of
his contamination.

Puerta’s case was first heard by the ITF Anti-Doping Tribunal. Puerta
tried to have his case fall into the No Fault or Negligence category, but
the panel determined that he could have exercised more caution, espe-
cially since he was aware that his wife was using efetiline.”*® The panel
found that Puerta did meet the criteria for his case to fall into the No
Significant Fault or Negligence category."*

In 2003, Puerta was suspended for nine months after using the pro-
hibited substance clenbeuterol for an asthma attack even though he had
not received a therapeutic use exemption allowing him to use the sub-
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stance.”®* Because his doping was unintentional, Puerta’s suspension

was reduced from two years to nine months.” Because Puerta’s 2005
case fell into the No Significant Fault or Negligence category, the ITF
Tribunal hearing the case reduced his suspension from a lifetime ban to
an eight year suspension.”®* Following this, Puerta appealed the case to
CAS, which upheld the decision that his case fell into the No Significant
Fault or Negligence category.”® The panel took into account the fact
that Puerta became contaminated through ingesting water instead of a
nutritional supplement, the fact that he was unaware that his wife had
taken etifiline during the period that he was away, the fact that the
amount of etilefrine that he ingested was small enough that it could not
have provided him with any advantage, and the fact that in most
instances, it would be reasonable for Puerta to believe that his glass was
the one at the place where he had been sitting a few minutes earlier.*®
The CAS panel also agreed with the ITF Tribunal that violations that
occurred prior to the introduction of the WADC were to count as vio-
lations, thus meaning that this offence counted as Gasquet’s second dop-
ing violation.’”

Nevertheless, the panel stressed that because of Puertas age, an eight-
year suspension would effectively serve as a lifetime ban.'°® The panel
found that at the age of 26, Puerta would likely be too old to play pro-
fessional tennis at the end of his eight year suspension.’® The panel
determined that this punishment was inconsistent with the principle of
proportionality and that it was not ‘necessary for there to be undeserv-
ing victims in the war against doping.™ The panel believed that there
was a lacuna between the No Fault or Negligence and the No Significant
Fault or Negligence categories which was to be filled by ‘applying the
overarching principle of justice and proportionality on which all sys-
tems of law, and the WADC itself, is based.”™ Consequently, the panel
reduced Puerta’s suspension to two years following the date of his failed
drug test.”™

This provided precedential value for CAS to continuing applying the
principle of proportionality following the introduction of the WADC.
It is likely that most athletes whose case falls into the No Significant
Fault or Negligence category close to their retirement will be able to cite
Puerta as precedent to have their suspension reduced."

In their opinion, the arbitrators deciding Puerta wrote that they hoped
that the lacuna in Puerta would ‘be filled when the WADC is revised in
the light of experience in 2007.”™ Many of the arbitrators’ wishes were
fulfilled when the 2009 WADC was released.™ Some of the changes to
the code brought it more in line with the principle of proportionality.
Article 10.7 of the 2009 WADC makes the penalty for second doping
offences vary based upon an athlete’s first offence, which is illustrated
by a rubric."® Most of the categories listed in the rubric provide a range
for suspensions, which give the arbitrators more discretion for what
penalty to give an athlete.”

Additionally, the 2009 WADC allows more athletes to have their sus-
pensions reduced for accidentally taking a Specified Substance. Athletes
whose accidental doping results from taking a specified substance can
have their penalty reduced. These substances ‘are particularly suscepti-
ble to unintentional anti-doping rules violations because of their gen-
eral availability in medicinal products or which are less likely to be suc-
cessfully abused as doping agents.”™® The 2003 WADC put Specified
Substances into a narrow category, which excluded most ordinary dop-
ing offences.”™ Under the 2009 WADC, the Specified Substances cat-
egory includes all substances ‘excluding substances in the classes of ana-
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bolic agents and hormones and those stimulants and hormone antago-
nists and modulators so identified on the “Prohibited List.”™2° This
change makes the Specified Substances category the new default cate-
gory for most cases of inadvertent doping.”" The minimum offence for
athletes who have their suspension reduced based upon taking a Specified
Substance is only a reprimand. This gives arbitrators a lot more flexibil-
ity for determining an athlete’s suspension for inadvertent doping.™*
As a result, most athletes who receive suspensions under the WADC for
inadvertent doping are now more likely to receive penalties that fit with
the principle of proportionality.

When applying the principle of proportionality in Puerta, one of the
factors that the CAS panel applied was the amount of time left in Puerta’s
career. When the WADC was revised following the case, the drafters
included a comment stating that neither calendar timing nor the amount
of time left in an athlete’s career should be considered when reducing
an athlete’s suspension under either the No Fault or Negligence or No
Significant Fault or Negligence category.' It appears that the arbitrators
disregarded this rule in the International Tennis Federation (ITF) Anti-
Doping Tribunal Case In the Matter of Richard Gasquet.124

The ITF Tribunal hearing this case determined that Gasquet’s offense
fell into the No Significant Fault or Negligence category.™® According to
the 2009 WADC, an athlete whose first offence falls into this category
should have his or her suspension reduced from two years to one year.¢
Instead of following the prescribed penalty, the panel explained that
there was a lacuna in the rules, as there was in Puerta, and that an ath-
lete in these circumstances would not have been envisioned by the
WADC drafters.”™ The panel accepted ‘the player’s submission that if
we were to impose a one year period if ineligibility, applying the rules
rigidly, we would be penalizing a person whom the rule was not intend-
ed to catch.”®® Tt determined that based upon the way rankings work
in tennis, Gasquet’s being suspended for an entire year would likely pre-
vent him from being able to move back into the top rankings of the
sport.” The panel’s penalty for Gasquet ended up being a suspension
for the time that he had already sat out, which allowed him to start play-
ing again immediately.*® Additionally, it determined that the minis-
cule amount of cocaine that Gasquet had ingested could not have helped
his performance in the tournaments that he played in Rome and
Barcelona prior to his learning that he had tested positive. Because of
this, the panel decided that he would neither lose the ranking points
nor have to pay back the prize money for those tournaments.”

This decision significantly strengthened the precedent of Puerra. It
strengthens the doctrine of deviating from the prescribed penalty for
doping based upon the proportionality. It also continues the doctrine
of showing ‘that there does not need to be innocent victims in the war
on doping.* Unlike in Puerta, where shortening the athlete’s sentence
was the only thing that was done for proportionality, in Gasguet, the
panel also allowed the athlete to keep his ranking points and prize money
from other tournaments after his initial positive drug test.”” This pro-
vides precedential value for adjusting any part of an athlete’s sanction
when it is believed to be either unjust or disproportionate. Additionally,
this case illustrates that there is still room for arbitrators to apply the
principle of proportionality outside of the WADC. 3+
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in which a tribunal might find that a gap or lacuna exists in the WADC
in relation to sanctions for a breach of its provisions will arise only very
rarely.” One could easily interpret this language as providing a high
burden for attorneys planning to cite Puerta as precedent.3® However,
Gasquer illustrates that attorneys can now cite Puerta as precedent when-
ever the anti-doping rules would not provide for a proportionate out-
come. Although the CAS panel reached a different outcome for
Gasquets case, from what the ITF Tribunal panel had decided, it left
the ITF Tribunal’s decision untouched®” This means that the decision
and its reasoning remain valid precedent.

5.2 The Legal Requirement for Proportionality

One reason that the tribunals hearing sports cases are concerned about
proportionality is because of Swiss law. CAS, the IOC, and WADA are
all seated in Switzerland and the Code of Sports-related Arbitration
makes the Swiss Federal Tribunal the only judicial body that can review
its CAS awards.®® The Federal Code on Private International Law for
Switzerland makes the use of Swiss law the default and states that par-
ties are to use Swiss law unless there is another law that is applicable to
their contract.”® Additionally, it allows arbitration awards to be attacked
when they are determined to be incompatible with Swiss public poli-
cy.° Based upon Articles 5 and 36 of the Swiss Federal Constitution,
proportionality is one of the main principles that governs Swiss admin-
istrative law.™" This means that CAS awards can be attacked if arbitra-
tors view them to go against the principle of proportionality. However,
it is rare for parties to succeed at challenging CAS awards to the Swiss
Federal Tribunal.™* Even when parties succeed at their challenge, their
awards are remanded back to CAS.™3

6. Cases under the Osaka Rule

6.1 Jessica Hardy’s Case

Had the case not been resolved in a manner outside of the sports arbi-
tration system, the precedents of Gasquet would have likely helped the
case of the world-class swimmer Jessica Hardy. Hardy was advised by
her coach to take the AdvoCare nutritional supplement.*# She believed
that between eighty-five and ninety percent of elite swimmers were tak-
ing supplements.™ In order to exercise due diligence, she and her agent
contacted the supplement company, AdvoCare, and verified that the
supplements were uncontaminated.® She also went to the company’s
website to make sure that the company was reputable, contacted other
elite athletes that were taking the substance, and contacted the supple-
ments distributor to further verify the safety of the product.’#
Additionally, Hardy made inquiries with her governing body, USA
Swimming, as well as the United States Olympic Committee (USOC)
and received additional assurances about AdvoCare’s being a safe com-
pany.*® Despite all of these measures, Hardy tested positive for the pro-
hibited substance. The AdvoCare supplements were determined to be
the most likely cause of Hardy’s contamination..™?

The North American CAS panel initially hearing Hardy’s case clas-
sified it into the No Significant Fault or Negligence category.® As the
supplements were tested to contain clenbuterol, the panel determined
that Hardy had met the requisite burden of proof.’s* Although Hardy
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was warned about taking nutritional supplements, the panel decided to
look at the totality of the situation, including the effort that Hardy put
into making sure that the product was safe.’> While the panel deter-
mined that Hardy could have taken even more steps to ensure that the
AdvoCare supplements were safe, it decided to reduce her suspension
to one year.s? This was the maximum reduction possible under the No
Significant Fault or Negligence category of the WADC at the time.’s*

The panel then went on to consider the Osaka Rule and its impact
on Hardy’s eligibility.s Because the rule would have prohibited any-
one with a suspension of over six months from competing in the next
Olympics, Hardy would not be eligible to compete in the 2012 Olympic
Games. Since Hardy had already sat out of the 2008 Olympic Games
because of her offence, she argued that this was ‘shockingly dispropor-
tionate to her degree of fault’. The penalty would be excessive, abusive,
and contrary to Swiss law. She cited the case FIFA ¢ WADA in explain-
ing that panels cannot impose penalties that are considered excessive
under Swiss law.’®Hardy further pointed out that the rule would also
prohibit her from competing to qualify for the Olympic Games.
TheUSA Swimming Standard Waiver and Release form requires ath-
letes to sign that they are ‘eligible and in good standing with the regu-
lations laid down by USA Swimming, the International Federation for
Amateur Swimming (FINA), and the International Olympic
Committee.”"7 Furthermore, USOC policies do not allow athletes who
are ineligible for competing in the Olympics to compete in the Olympic
trials.’s

The panel explained that the rule appeared to contradict Article 20.1
of the WADC, which describe the IOC’s rules and responsibilities.
While the IOC was not at the proceeding to argue its position, the organ-
ization is a WADC signatory.”® Additionally, it described how article
23.2.2 of the 2009 WADC specifically stated that ‘No additional provi-
sion may be added to a Signatory’s [such as the IOC] rules which change
the effect of the Articles enumerated in this article.°

While the panel viewed the penalty with the Osaka Rule factored in
as disproportionate, it decided to keep Hardy’s suspension at one year
and stated that it was not applying any rules other than the FINA
Doping Code (FINA DC).'¢" It further stated that reducing suspen-
sions so that they allow athletes to compete in the Olympics could bring
about the problems of causing all doping violations to be reduced to six
months.'®> However, the panel decided to allow Hardy to apply for a
waiver to the IOC regarding the Osaka Rule, with the IOC having the
ability to appeal the case to CAS.*3

Following this, Hardy requested a waiver from the IOC which was
subsequently denied.’** Additionally, WADA appealed the North
American CAS decision to CAS.'> The CAS panel also found the case
to fit into the No Significant Fault or Negligence category and left Hardy’s
suspension at one year.'® The panel also stated that it could not fur-
ther reduce Hardy’s suspension to allow her to be eligible to compete
in the 2012 Olympic Games. In a manner similar to that of the North
American CAS panel that had previously heard the case, it stated that
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it was bound by the FINA DC.*7 The panel stressed that disregarding
the FINA DC provisions would be like rewriting the rules, for which
the panel has no authority.'®® Also, the panel made the argument that
the Osaka Rule was only intended to affect elite athletes who have a
chance of qualifying for the Olympics.169 Because of this, it believed
that reducing the suspensions of elite athletes under the WADC, because
of how proportionality would work when the Osaka Rule is factored
in, would mean that these athletes would have lower sanctions than
lower level athletes (who are not likely to qualify for the Olympics). This
would effectively be unfair.”7°

Hardy also requested a declaratory judgment from the panel that
would allow her to compete in the 2012 Olympic Games.””" However,
the panel determined that Hardy did not have a legal interest, which is
needed for declaratory relief to be granted.””* Additionally, it stated that
it did not believe Hardy would be helped by a declaratory judgment
since neither the USOC nor the IOC would be bound by it.”7> The
panel went on to explain its position that the lawfulness of the Osaka
rule is more of an abstract question than an actual dispute concerning
the parties.”74

The panel’s refusal to provide declaratory judgment prevented Hardy
from having a forum to take her dispute. Hardy would have been with-
out a legal interest regarding the outcome of the Osaka Rule part of her
case until she had qualified for the Olympic Games. However, she was
unable to qualify for the Olympic Games because the rule made her
ineligible to participate in the Olympic trials. This resulted in Hardy
being caught in a “Catch 22” type situation for which there was no way
for her to get relief. It is likely that many other athletes would have been
caught in similar “Catch 22” situations had the Osaka Rule been allowed
to stay in force.

If Hardy had asked for the panel to allow her to continue to partici-
pate in USA Swimming events, it would have given her the needed eli-
gibility to qualify for the Olympics. Once Hardy was qualified for the
Olympics, she would then have standing to request relief from the IOC
regarding the Osaka Rule.'”s While this solution would have perhaps
helped Hardy’s case before CAS, it would have likely made things dif-
ficult for USA Swimming and the USOC. It would be problematic for
these organizations to have an athlete qualify for the Olympics who
might later be found ineligible to participate. Had Hardy qualified for
the Olympics but been denied entry because of an Osaka Rule decision
at the last minute, it would be too late for US Swimming to find a
replacement to fill Hardy’s spot.

In its explanation for why it did not allow proportionality to affect
the length of Hardy’s suspension, the panel cited Puerta. While the
WADC has some flexibility to satisfy the proportionality principle, the
flexibility is limited to avoid situations that are at odds with the pur-
pose of applying a consistent anti-doping framework.”7¢ However,
Hardy’s situation was unique enough that providing a different suspen-
sion from what was prescribed by the WADC, in order to achieve pro-
portionality, would not undermine with the anti-doping framework
more than the adjustments made in Puersa and Gasquet. Despite Hardy’s
diligence in trying to make sure that her supplement was not contam-
inated, the rule would have required her to miss both the 2008 and the
2012 Olympic Games. A decision could be tailored specifically to cases
holding this level of disproportionality, which would prevent the deci-
sion from going against the anti-doping framework. Requiring Hardy
to receive the No Fault or Negligence penalty prescribed by the WADC
would have been as disproportionate as the suspensions that arbitrators
found to be problematic in Gasquet and Puerta.”7

One may also be able to apply Gasquer and factor in whether Hardy
was the type of athlete who the drafters of the Osaka Rule were intend-
ing to catch.””® However, one must be cautious in this approach. The
drafters of the Osaka Rule likely did not envision someone in Hardy’s
situation being banned from two Olympic Games. However, the rule
came from the IOC and it was the IOC who initially denied Hardy’s
waiver of the rule.

Additionally, there is the fact that Hardy became contaminated by
taking a nutrition supplement. The WADC specifically warns athletes
about the possibility of supplements being contaminated. Athletes are
specifically warned about these supplements through other sources as
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well.'79 Because of this, it is likely that the drafters of the rule might
not have been as sympathetic to athletes who become contaminated
through supplements as through other forms of inadvertent doping.
Supplements provide for an interesting predicament for athletes. As
elite athletes try to do everything possible to remain on top of their
sport, they often feel that they need to take nutritional supplements.’°
Athletes can feel like they are at a disadvantage if they do not take a sup-
plement when their competitors are taking supplements. Because the
supplements are not banned, this forces athletes to make a decision
regarding whether to take a substance which is needed to help one’s per-
formance and risk the possibility of contamination or to avoid taking
the supplement and not have the advantage that other athletes have
received.™®

While the CAS panel did not provide Hardy with any relief, it men-
tioned that it was not preventing Hardy from getting judicial relief in
the future.®® Hardy’s situation would have been the perfect test case
for finding the Osaka Rule to be disproportionate. The case never went
any further, however. In April 2011, the IOC informed Hardy that it
was going to allow her to compete.’®? The IOC decided that Hardy
could compete because the Osaka Rule came into effect close to the
time of Hardy’s inadvertent doping.’®* Also, the IOC looked favorably
at the way Hardy withdrew from the 2008 Olympics while her case was
pending with the hope of being able to compete in the 2012 Olympics.!s
The IOC’s reasoning makes sense. It rewards Hardy for voluntarily sit-
ting out of the 2008 Olympics while her case was being heard and,pre-
vents the injustice of her having to miss two Olympics from occurring,.
There has been criticism regarding the newness of the rule being the
basis for this outcome. The international sports columnist Phillip Hersch
described the reasoning as ‘the IOC quietly decided likely ignorance of
the new law at that point was an excuse, and it cleared Hardy to com-
pete in London.”® However, the IOC’s reasoning makes sense regard-
ing the unique facts of her case. Hardy tested positive on July 4, 2008.187
Since clenbuterol will stay in an athlete’s system for up to 72 hours,
Hardy’s inadvertent use of the substance could have occurred at any
point starting on July 1. This was the first day that the rule was to take
effect and only 3 days after the rule was enacted.™ Because of the strong
consequences of the rule, it is fair that the IOC was lenient for an offence
that happened during a brief period before it was clear that everyone
involved in the Olympic movement was notified about the rule.

6.2 LaShawn Merritt’s Case

After Hardy’s case was resolved, there were still other cases of athletes
who were unable to compete in the 2012 Olympics because of the Osaka
Rule. Among these was LaShawn Merritt, another athlete for whom the
panel hearing his case believed that it fell into the No Significant Fault
or Negligence category. After seeing commercials about the enhance-
ment product ExtenZe, Merritt decided to purchase the productata 7
Eleven convenience store.”® It never crossed his mind that ExtenZe
might contain a steroid derivative and Merritt never looked at the label,
although he stated that he would not have known that the ingredients
were on the banned substance list had he looked at the label.’° Merritt
purchased the ExtenZe along with condoms and was not thinking about
track when he purchased the product.®* The 7 Eleven representative
who sold Merritt the condoms provided convincing testimony to sup-
port his statements and USADA agreed that ExtenZe was the cause for

Merritt’s positive tests.”* With USADA’s agreement upon the cause,
the panel determined that there was no dispute that this doping was
accidental.” The panel also considered the fact that Merritt purchased
the ExtenZe from a 7 Eleven, instead of a vitamin supplement store,
since athletes have been warned about the potential dangers of vitamin
supplement stores, and the fact that the panel was not aware of specific
warnings about the type of product by which Merritt was contaminat-
ed.* The panel also looked favourably upon Merritt’s willingness to
publicly confess to taking ExtenZe; the panel believed that this type of
confession was humiliating.’?s

USADA had requested a two year suspension since Meritt had made
several purchases of ExtenZe.® However, Merritt took the product
multiple times because USADA did not notify him when his first pos-
itive test occurred.™” The panel determined USADA did nothing wrong
by waiting to notify Merritt about his positive test. However, it stated
that Merritt continued to take ExtenZe since he was not notified which
delayed the start of his suspension.’® After analyzing No Significant
Fault or Negligence precedents for which the athlete failed to read the
label of a product, Merritt’s case was classified as falling into the No
Significant Fault or Negligence category. The panel decided to give Merritt
a 21 month suspension.™®

The panel went on to analyze the Osaka Rule’s effect on Merritt’s case.
Merritt made several arguments relating to this issue. First, he argued
that because the IOC was a signatory to the WADC, it could not make
significant changes to the document.2*® Second, he argued that his being
required to sit out of the Olympics in 2012 would go against the princi-
ple of proportionality, since it would in effect make the penalty for his
offence last longer than the two year maximum penalty for his offence
under the WADC, and thus would be inconsistent with Swiss law.2°"
Merrite cited the case LG Munich Krabbe v. IAAF et al. to make the argu-
ment that ‘the maximum penalty applies to someone who intends to
cheat, not an accidental case.”* Therefore, with respect to an acciden-
tal case, a three year period of ineligibility would obviously fail to com-
ply with the principle of proportionality.”>** Third, Merritt stated that
if the Osaka Rule was applied to his case, the panel needed to either give
him a suspension that lasted for six months or less or to allow Merritt to
receive a waiver of the rule from the IOC while retaining jurisdiction for
the case.>4 While Merritt’s points are correct, it is important to note
that even if the Osaka Rule was applied to Merritt’s case, it would not
result in a three year suspension. A three year suspension would mean
that Merritt could not compete in any event during those three years.
The Osaka Rule would have only prevented Merritt from competing in
the Olympics following the end of his suspension and would have allowed
him to compete in other events in his sport.

Unlike the CAS Hardy panel, which did not believe that the IOC
would be bound by its judgment, the panel hearing Merrizt determined
that it had jurisdiction to reach a decision regarding the Osaka Rule
issue. The panel explained how Article 15.4.1 of the WADC required
all signatories to recognize the panel’s hearing results absent an appeal .5
Since the IOC and USOC are both signatories of the WADC, they are
thus required to recognize the results of the North American CAS. This
brings about questioning regarding the reason that the Hardy CAS panel
did not believe that the IOC and USOC would have been bound by its
decision. One can speculate that had WADA not appealed Hardy’s case
and the North American CAS retained jurisdiction over it following the
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IOC’s denial of her request for an Osaka Rule waiver, the North
American CAS might have determined that the IOC and USOC were
required to allow her to compete. One can also speculate over how CAS
would have handled a possible appeal of this issue. The Merrizr panel
described the scenario in Hardy as ‘biased and one sided’ since the IOC,
was able to appeal rules related to Olympic eligibility while Hardy was
unable to do so ‘because AAA decision was decided under FINA rules
the IOC Rule was not part of the AAA case and Hardy did not have the
right to join the IOC to her appeal.”®® Since the panel believed that
the lack of symmetry went against justice and that the panel was required
to grant any relief within the scope of the parties’ agreement, the panel
believed that it had jurisdiction over all parties related to the Osaka Rule
part of the case.?®”

The panel also explained how, if it did not provide Merritt with the
opportunity to challenge the “Osaka Rule,” he would likely have no
forum for which to take the issue. It mentioned how a civil court would
be the only other place to which Merritt could take his issue, and this
was only if a civil court was willing to hear the case.*® Based upon the
Ted Stevens Amateur and Olympic Sports Act, it is unlikely thata US
Court would have jurisdiction over this case.>®® Because of this, any
appeals would likely need to be to the Swiss Federal Tribunal for issues
relating to proportionality. The panel described how Article 8.1 of the
WADC provided athletes with the ‘right to respond to the asserted anti-
doping rule violation and resulting consequences’ and that the panel’s
not being able to hear the case would make this statement a lie.2™®

The IOC refused to participate in the hearing after being invited by
the panel.>™ Because of this, the panel drew an adverse inference relat-
ing to the Osaka Rule, as prescribed by Article 3.2.4 of the WADC before
analyzing the legality of the Osaka Rule as relating to Merritt’s case.*
The panel then cited Hardy and its analysis to describe that as a signa-
tory of the WADC, it could not add penalties that altered the effect of
the WADC.?% Since the Osaka Rule would greatly add to the penalties
for many athletes beyond what was in the WADC, the rule was prohib-
ited based upon this analysis.

The panel also determined that Advisory Opinion IAAF followed the
same reasoning as Hardy and the facts of the case, in which the European
Athletic Championships was prohibited from preventing people with
doping offences that had expired prior to the event from entering, was
analogous to the Osaka Rule issue.*

Another issue addressed by Merritt is that of ne bis in idem, which is
essentially that of double jeopardy. The panel determined that the case
Prusis had already established that refusing to allow an athlete to enter
an event because of a suspension after it has expired constitutes double
jeopardy.? This is interesting as it appears that the IOC had done exact-
ly what the Prusis panel had advised when it added to the Olympic
Charter that athletes do not have any expectation of participation in
the Olympics.

Double jeopardy is likely not the best argument against the Osaka
Rule. In the case Jessica Foschi v./ FINA, the swimmer Jessica Foschi
tested positive for a metabolite of the prohibited substance mes-
terolone.?™® It remained a mystery how she was contaminated but the
US Swimming National Board of Review hearing the case gave Foschi
two years of probation, during which she would be required to receive
additional drug tests, and stated that she would be banned from swim-
ming for life if she received any future positive tests.*7 Foschi appealed
her case to the US Swimming Board of Directors, as she was allowed
to do under the organization’s rules. The board changed Foschi’s sanc-
tion from probation to a two year suspension. However, the board
reduced Foschi’s sanction following the CAS decision Lehtinen v. FINA,
and changed her sanction back to those that the earlier panel had
imposed.>® Foschi appealed her case to the AAA which reversed her
sanctions, claiming that she was innocent and that the sanctions were
arbitrary and that they violated fundamental fairness since neither
Foschi nor anyone connected to her had any knowledge of how she
became contaminated.?” Following this, FINA determined that
Foschi’s violation was not handled in accordance with FINA rules.?*°
Eventually, Foschi appealed the case to CAS. The panel hearing her
case determined that while the FINA proceedings were for the same
set of facts as the US Swimming and AAA panel’s case, they are for dif-
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ferent rules.?*" This panel went on to state that this situation did not
constitute double jeopardy.??*

Based upon the precedent of Foschi, it seems that an athlete can be
sanctioned multiple times, but under different rules, for the same offence
and not have it constitute double jeopardy. This falls in line with the
way the principle works in US criminal law. While double jeopardy is
prohibited by the US Constitution, both the state and the federal gov-
ernment can prosecute a criminal defendant for the same charge, since
they are considered separate sovereigns.?® Based upon this theory, the
I0C and the International Federation of every sport can be viewed as
separate sovereigns, with each being able to bring about its own charges.
In addition to a federation’s doping rules which govern the athlete dur-
ing the season, the IOC has its own doping rules for each Olympic
Games.?** Because of this, these rules and the Olympic Charter can be
considered a separate set of rules from those of International Federations
just as the Foschi panel determined that FINA and US Swimming had
separate sets of rules.

A counterargument against using Foschi as precedent that the Osaka
Rule does not constitute double jeopardy is the fact that all of the insti-
tutions involved in Osaka Rule cases are in effect using the same rules,
the WADC. While there may be differences in the labeling of the rules,
such as one institution labeling the rules as the FINA DC, the fact that
these institutions have ratified the WADC means that an argument can-
not be made that an athlete is being prosecuted under two separate sets
of rules. If the Osaka Rule makes the Olympic rules substantially dif-
ferent enough for there to be two separate rules, then it brings back the
earlier argument that the rule is out of compliance with the WADC.

The Merrit panel also disagreed with the CAS advisory opinion that
found that the Osaka Rule did not constitute a penalty since it was an
eligibility rule. According to the panel, ‘if it looks like a duck, walks
like a duck and quacks like a duck, it’s a duck.””*® The panel explained
how it believed that the opinion went against CAS precedents of Prusis
and Advisory Opinion IAAF and that Prusis was controlling precedent
for describing the rule as constituting double jeopardy.>*” The panel
also explained how the JOC Advisory Opinion specifically stated that it
did not constitute legal precedent, meaning that it did not need to be
followed, and how the opinion made no reference to the WADC when
listing the applicable law for the case.??® As the IOC is required to abide
by the WADC, the panel determined that it prevents the IOC from
implementing policies that do not conform to the code.**

As consequence of its findings, the Merrizt panel stated that Merritt
was allowed to compete in all competitions held by signatories of the
WADC.%° Additionally, it prohibited the Osaka Rule from being used
to prevent Merritt from competing in either the Olympic Trials or the
Olympic Games. The panel concluded its case by explaining that the
legality of the Osaka Rule needed to be resolved soon and that there
would likely be many issues for other athletes until this was resolved.?
This indicated that while the panel exercised its discretion to allow
Merritt to compete in the Olympics, it did not believe that it would be
the final word on the issue.
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6.3 CAS Reaches Decision Regarding the Osaka Rule

The day before the IOC announced that it would allow Hardy to com-
pete, the IOC and USOC agreed to have CAS reach a decision regard-
ing the validity of the Osaka Rule.?** The panel hearing the case was
chaired by Richard McLaren, who was one of the arbitrators for the
Gasquet decision expanding the principle of proportionality.? In addi-
tion to the arguments raised by the parties, the panel received amicus
briefs expressing support for the USOC’s position from nine national
anti-doping organizations, two national Olympic committees, three
national governing bodies for sport, and the Valparaiso Sports Law
Clinic.* It is of interest that various national anti-doping agencies took
a position against the Osaka Rule since many of them, including
USADA, have a reputation for always taking a strict stance on doping.
Additionally, WADA submitted a brief that did not support either of
the parties but instead raised a couple of other issues with the rule.?
First, it brought up that there is belief that many tribunals have been
looking for ways to reduce the suspensions of athletes to lesser than six
months in order to avoid triggering the Osaka rule.?® For these
instances, the rule would actually be unintentionally hurting the fight
against doping since it leads to shorter suspensions for athletes than
what they would have received if the rule was not in existence. WADA
also mentioned that allowing athletes to have their suspension reduced
by providing information that would assist WADA, through article
10.5.3 of the WADC, is not as successful as WADA had expected that it
would be.?7 WADA's belief was that this might be in part because ath-
letes have chosen to litigate their case in hopes of receiving a sanction
of six months or less instead of cooperating, which would only reduce
the athlete’s suspension to six months in the most extreme cases.® An
athlete who believes that his or her cooperation would only reduce his
or her sanction to one year may feel that he or she has no incentive to
cooperate if the athlete’s sole aim is to compete in the next Olympic
Games.

The panel hearing USOC determined that the Osaka Rule can be
characterized as a disciplinary sanction, not merely an eligibility meas-
ure.”? The IOC argued that athletes who are prohibited from partici-
pating in the Olympics can still participate in other competitions.*°
However, the panel described the Olympic Games as ‘the pinnacle of
success and the ultimate goal of athletic competition’ for many ath-
letes.>#" The panel decided that because of this, prohibiting athletes
from participating in the Olympics after their suspension is complete
would provide additional penalties to the suspended athlete.?4* Because
the athlete’s suspension comes from the WADC, this means that the
additional penalty is one which is above that of the WADC. This state-
ment can also be applied to the principle of proportionality. An athlete
who is forced to sit out for the next Olympics following a one year No
Significant Fault or Negligence suspension has an additional penalty that
is disproportionate to the athlete’s offence.

The IOC also argued that it did not have the jurisdiction to disci-
pline athletes prior to the Olympics and that because of this, the Osaka
Rule could not be of a disciplinary nature.># However, the panel hear-
ing the case determined that when the rule prohibits an athlete from
participating in the Olympic Games, the rule becomes disciplinary and
can then be classified as a sanction.*** This analysis can be applied to
future instances related to other rules as it provides precedent that eli-
gibility standards become disciplinary whenever they take the effect of
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disciplining an athlete, whether they are intended to or not. The panel
went further in determining that rules that operate as both an eligibil-
ity rule and a sanction have elements of both, thus meaning that they
need to be treated as a disciplinary sanction.>#

The panel then determined that the Osaka Rule was not in compli-
ance with the WADC. In reaching its decision, the panel cited Article
23.2.2 of the WADC, which prohibits signatories from bringing about
substantive changes to the WADC and states that ‘no additional provi-
sion may be added to a Signatory’s rules which change the effect of [...]
the periods of Ineligibility provided for in Article 10 of the WADA
Code.’*#¢ Because the Osaka Rule provided for an additional ineligi-
bility period, the panel determined that the rule was out of compliance
with the WADC.?#7 The panel concluded that the Osaka Rule was
invalid and thus unenforceable.>#

While the panel found the Osaka Rule to be unenforceable, it men-
tioned that it could still be possible for the IOC to prevent athletes with
doping offences from entering the Olympics if it could get the WADC
amended.*® WADA had mentioned in its amicus brief that it will again
be reviewing the WADC in the near future and that additional sanc-
tions could be added to the code as long as they fall in-line with the
principle of proportionality.® The USOC v. IOC panel explained that
if the WADC was amended to include the additional sanctions, the pro-
portionality issue would likely be decided by the first case related to the
amendment.”" However, it stated that there would no longer be any
double jeopardy issues if this were the case, since it would fall under a
single set of rules.>?

It was also brought to the panel’s attention that the Osaka Rule may
have gone against Article 23.6 of the WADC.?? This article describes
how the WADC is amended and the requirement for signatories to
incorporate the WADC into their rules.”* An argument could be made
that since the Osaka Rule provided for an additional penalty beyond
what is prescribed by the WADC, including it in an organization’s rules
means that the WADC is not adequately incorporated into the IOC’s
rules. The USOC v. JOC panel decided not to reach a finding regard-
ing this issue since it had already found the Osaka Rule to be out of
compliance with the WADC.?s The panel also decided not to explore
any other issues related to Swiss law and the fundamental principles that
it requires.s

6.4 The Effect of the CAS Decision on the Osaka Rule
The USOC v./ IOC decision will allow a significant number of athletes
to compete in the 2012 Olympics who would otherwise be prohibited
from doing so. Just counting athletes from the US, this will remove the
prohibition on competing for at least 33 athletes.*” Similarly, the
International Association of Athletics Federations predicted that about
so athletes for the sport of track and field will be affected by the ver-
dice.>s®

Additionally, this precedent will likely help athletes with other dop-
ing bans. For example, in 2004, the Danish National Olympic
Committee adopted a rule that prohibited any athlete with a doping
suspension for greater than six months from participating in the next
Olympic Games.? The ban was repealed following the CAS decision
regarding the Osaka Rule. There are plans to reinstate the rule if the
IOC finds “loopholes, interpretations” in the CAS decision,” which
further indicates that this is related to the Osaka Rule decision.>*
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Another organization with its own anti-doping rules that provides
penalties beyond the scope of the WADC is the British Olympic
Association (BOA). In 1992, the BOA introduced a rule prohibiting
any athlete from participating in the Olympics for life if the athlete has
been suspended for a doping offence.?®* Travis Tygart, the Chief
Executive for the United States Anti-Doping Agency, found the rule to
be problematic, stating that it does not work for one country to have
increased sanctions when the rest the world does not have them.>%> The
BOA has claimed that the bylaw is supported by WADA.2% However,
WADA has asked the BOA to review its rule following the USOC v.
I0C decision.?** According to Frederic Donze, WADA’s European
director, a lifetime ban for an athlete’s first doping offence would like-
ly bring about legal challenges in court which would make things more
difficult for those trying to fight doping.> Additionally, the head of
UK Anti-Doping has stated that the ban hinders athletes cooperating
with anti-doping authorities, since it removes any incentive for athletes
to cooperate.26¢

One difference between the Osaka Rule and that of the BOA is that
under the BOA’s rule, athletes have the ability to appeal their suspen-
sion.2®” Twenty-nine out of the thirty-one athletes who have challenged
their ban succeeded at doing so and the BOA has claimed that had
Merritt been subject to its rules, the lifetime ban for his case would have
likely been overturned.?%® The BOA has at times labeled its bylaw as a
selection policy instead of as a doping rule.?®> BOA Chairman Colin
Moyniham has stated that the big difference between the Osaka Rule
and its bylaw is that ‘the BOA rule is based on eligibility rather than
being a sanction.”””° It appears that Moyniham’s perspective comes from
the view that the BOA can select whoever it wants as part of its Olympic
team and that this bylaw is not in place to sanction athletes but instead,
is part of its team’s eligibility criteria. However, as mentioned earlier,
the USOC v./ IOC panel determined that eligibility criteria becomes
disciplinary when it prohibits athletes from participating in the Olympic
Games.?”" This logic should also apply to the BOA bylaw, meaning that
as soon as it prevents athletes from being able to compete in the
Olympics, the bylaw becomes a disciplinary sanction.

The USOC v./IOC panel’s determination that the Osaka Rule goes
against the WADC should serve as precedent that the BOA rule goes
against the WADC. Asa member of the Olympic movement, the BOA
was required to sign the WADC.?7> As a WADC signatory, it is not per-
mitted to make substantive changes to the WADC.?73 Similarly, a life-
time ban will likely bring about issues regarding proportionality. It will
be interesting to see what ends up developing regarding this rule.

1. Conclusion
The USOC v./ IOC decision left proportionality in place, kept athletes
engaged in inadvertent doping in separate categories from intentional

cheaters, and strengthened the uniformity of doping rules in the Olympic
movement. This brought about the notion of fairness, which is central
to trust in any system that imposes sanctions. Additionally, the deci-
sion demonstrated CAS’s independence, as well as added to the legiti-
macy of its proceedings.

Near the conclusion of its Prusis decision, the panel wrote that it had
considerable sympathy with the IOC’s position.*”+ It is appropriate for
one to continue to have sympathy for the position of the IOC follow-
ing the USOC v./ IOC decision. The IOC is trying to keep the Olympics
clean in a world where new methods of doping continue to be devel-
oped.?”5 Cheaters have caused a lot of harm to the Olympic movement
over the past few decades and it is reasonable for the IOC to wish for
clean games where the main news stories are about the true athletic
accomplishments instead of those of athletes who are caught for dop-
ing. Nonetheless, in the fight against doping, it is important to make
sure that the athletes who are accidentally engaged in inadvertent dop-
ing are not placed into the same category as athletes involved in inten-
tional doping. Keeping the two categories separate legitimizes the dop-
ing controls and provides a sense of fairness to everyone involved in
sport. E— T
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A Right To Sport: Theory, Evidence And Implications

By Genevieve Lim*

The evolution of sport as unifying social tool and an international com-
mercial force has caused many commentators to assert that participa-
tion in sport is a human right. This paper investigates this claim and
reviews legal instruments and decisions to determine whether a right to
sport can be considered to exist in law. This evidence is not conclusive
and the rhetoric of the transformative power of sport is not matched by
mainstream legal mechanisms to protect general access to sporting oppor-
tunities. A future right to participate in sport would be difficult to estab-
lish in mainstream law, but might be effectively progressed in a private
system of international sports law established by the rules of interna-
tional sporting organizations.
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A Introduction

T have always believed that sport is a right,

not a privilege’ Nelson Mandela*

It is the age of the ascendency of sport, where through the visual power
of mass media, sporting activities and events have developed unfore-
seen transformative powers and functions on the international stage.
Global fans follow sport with religious zeal and enormous personal ded-
ication. Behemoth sporting events such as the FIFA World Cup and the
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Olympic Games are staged at tremendous cost and may generate vast
sums for event organizers and host countries. Hosting these events con-
veys enormous status and is passionately pursued; the award of these
events is made by powerful sporting organisations, which, like govern-
ments, may make decisions based on equitable geographical distribu-
tion (for example, the award of the FIFA World Cup in 2010 to South
Africa) ? or promoting international relationships (for example, the
award of the Olympic Games to Beijing in 2008).3

Sport occupies a vital role in the international community: the rela-
tionship between sport, national identity and the international relations
is strong and complex. More nation-states are members of the Olympic
Movement (205) than the United Nations (192).4

The popularity of professional sports generates huge financial gains
for participants and organizers and may be transformative for elite ath-
letes from impoverished backgrounds and their communities. Sport is
also employed as a community building device and the social benefits of
sport are considered to include not only the enhanced physical wellbe-
ing of community members, but also improved social behaviours and
progressive community values. Sports improving influence has been uti-
lized by the United Nations as a key means of achieving its Millennium
Development Goals; organisations such as Right to Play arrange sport-
ing programs in target countries as a tool for development and peace.’

These extraordinary developments in the rise of sport have led to
increased rhetoric about the ability of sport to advance and unite human
beings.® It is argued that sport is an important activity to bridge gaps
created by diversity of genders, religions and socio-economic differ-
ences.” The qualities perceived to inhere in sport have caused some indi-
viduals to assert that ‘access to sport and a healthy lifestyle is a funda-
mental human right® A range of documents, including the
International Charter of Physical Education and Sportg and the Olympic
Charter, state that ‘the practice of sport is a human right’.”

Many framing documents for sport employ a discourse of rights, yet
no solid or definable right seems identifiable. Does a ‘right to sport’
genuinely exist in law? What is generally understood as constituting a
‘right’ and what activities may be encompassed by the term ‘sport’? How
is the right to sport framed and by whom - is it a right to participate as
an athlete or official, a right to be a spectator with unimpeded access to
sporting spectacles (in person and through broadcast) or a right to invest
in sport? Is it a right associated with expressing national identity and
pride through the hosting or participation of athletes in major sporting
events? If such a right does exist, how may it be infringed, enforced and
what are its reasonable limitations?

Determining the answer to these questions requires an examination
of legal sources, emerging legal systems and the application of a human
rights discourse to sport. This paper will investigate whether a strong
case exists for a legal right to participate in sport, considering the ques-

tion as it relates to three classes of sport: community participative sport,
elite amateur sport and professional sport. These classes are broadly dis-
tinguishable on the basis of the skill level of participants, the sport’s pop-
ularity, organisational structures and the commercial activities associ-
ated with sporting competitions. They may also be distinguished on the
basis of the type of legal protection generally afforded to each class.

Certain national and international laws and treaties seek to establish
protectable rights to participate in physical activity. As many disputes
about elite sport have also progressed to a stage of arbitration or litiga-
tion, there is a significant body of evidence about when it may be con-
sidered reasonable to intervene in the decisions of sporting organisa-
tions and the accepted grounds for review of their decisions, both from
the awards of the Court of Arbitration for Sport and from the decisions
of national and international courts. The accessibility of these forums
for adjudicating sports disputes is also relevant, because they provide a
mechanism for the enforcement of such a right.

This paper seeks to determine whether a general right to sport can
be woven out of threads of decisions, awards and instruments or whether
a limited right is identifiable in relation to elite amateur athletes oper-
ating within structures established by the Olympic Movement. It will
conclude with a brief consideration of the problems in formulating an
explicit right to sport and the enduring problem of how, and whether,
to regulate access to sporting activities through mainstream legal struc-
tures. Finally, it will investigate whether an alternative system of inter-
national sports law can be applied more generally to community par-
ticipative sport.

B Defining sport
Sport may be defined narrowly to only include those highly organized
games within a recognized sporting tradition or expansively to ‘include(s]
all forms of physical activity that contribute to physical fitness, mental
well-being and social interaction, such as play, recreation, organized or
competitive sport and indigenous sports and games.™

The ability of a person to participate in sport presupposes the exis-
tence of fundamental social, cultural and material structures: the exis-
tence of leisure time, adequate nutrition, acceptability of engaging in
the pastime according to the prevailing social norms of the particular
community (typically related to an individual’s gender, age, disability,
class or race) and enough land and infrastructure for such pastimes to
take place. Millions of people across the globe do not participate in
sport because of one or many of these factors prohibit such activity.

The right to sport is addressed here in the narrow context of Australian
and international law (with minor reference to European and American
law) where a majority of citizens are not constrained by these factors
from participating in sport. This paper does not purport to undertake
a comprehensive survey of cultures and their legal sources. A truly glob-
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Anita DeFrantz (I0C) has stated:
I believe that sport is a birthright. Other
animals may play or learn to fight to
protect their territory, but we are the
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believe this is because sport requires a
high level of thought. This is necessary
to direct the body through the dimen-
sions of time and space, which all sport
requires. Sports belong to us all.
Opportunity to take part in sport is a
measure of human rights. There have
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al investigation of this question would potentially make different find-
ings, taking into account the barriers to sporting participation experi-
enced by poorer nations, differing cultural values and lack of prioriti-
zation of sport in the legal and governmental structures of some nations.

The universal application of a right to sport would have profound
social and economic implications for many countries and would pres-
ent unique cross-cultural challenges. The validity of sport as an activ-
ity and the suitability of a rights culture must be assessed within differ-
ent worldviews to comprehensively consider the question.

Even within countries where a strong sports culture exists, not all
sports are the same in terms of the standard at which they may be per-
formed and the existent organisational linkages which may provide tal-
ented athletes with opportunities to seek advancement. Three ‘classes’
of sport seem to be naturally identifiable based on criteria which include
the standard of skill of participants, organisational funding and con-
trol, the popular appeal of a sport for spectators and its capacity to attract
commercial returns through the sale of broadcasting and marketing
rights.

The first class of sport, which may be called ‘community participa-
tive sport’, is marked by accessibility to people of all ages and abilities
and is generally available within local communities. Income is unlike-
ly to be derived from sport at this level: coaches may receive remuner-
ation, but cannot generally subsist on this income. Administration is
typically provided on a voluntary basis or for basic remuneration.
Participants normally pay for access to sport and do not seek to earn
money from the pastime. This class covers all types of organized recre-
ational activity from the informal game of soccer at a local park or school
sport to state and national competitions in a majority of sports in many
countries. It emphasizes participation over performance.

The next class of sport is ‘elite amateur sport’, which may be identi-
fied by highly skilled and trained participants who have the ability to
capitalize on the profile they achieve as elite athletes to attract scholar-
ships, sponsorships or endorsement contracts. These athletes can gen-
erally only seek remuneration for the time spent training and for sport-
ing performances through these indirect channels as participation in
their chosen sport does not generally provide employment or prize
money. In some countries, such athletes are employed in a public serv-
ice or defence force capacity and are paid a salary to perform modest
duties in addition to representing their countries in competition. This
class of sport covers everything from American Intercollegiate sport to
Olympic representation and emphasizes elite sporting performances.

The final class of sport is professional sport, which may be clearly
identified by participation by elite athletes, who may be paid salaries
under contract with clubs or leagues, or be eligible to win substantial
prize money. Sport can provide these financial benefits to elite partic-
ipants due to its popularity and the ability of event organizers and con-
trolling organisations to sell tickets, marketing, broadcast and sponsor-
ship rights. Because professional athletes may be employed to train and
compete, professional sport is also characterized by players’ unions.
Some philosophical perspectives maintain that professional sport is not
sport at all - that the essence of sport is that it is not work.™ For the
purposes of this paper, however, professional sport is considered ‘sport’,
in accordance with its common meaning. Notable examples of sports
with high profile professional dimensions are football (of many codes),
basketball, baseball, tennis, golf and motor racing.

The right to sport question is located centrally at debates about appro-
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priate matters for regulation by public law and private law - public law
reflecting values that should be prevalent throughout society and pri-
vate law regulating agreements between private individuals based on
their conduct and recognizable interests. Sport disputes may be found
on a case by case basis to occur within the context of an enforceable legal
interest or as the product of a private arrangement to which no individ-
ual is owed privileges beyond those negotiated.

Courts have typically held that sporting associations have the right
to determine who will be a member and that individuals cannot assert
property or contractual rights in their sporting memberships.” For this
reason, community participative sport disputes are generally not justi-
ciable. Complaints about exclusion in relation to community partici-
pative sport are generally based in public law, in which the rules of sport-
ing organisations limiting access to sporting opportunities can only be
challenged on the basis of anti-discrimination or equal opportunity laws.

Courts have been more willing to find professional sporting com-
plaints justiciable, where the significant material interests of parties may
give rise to legally-protected rights. Elite amateur athletes have not been
as fortunate and it is recognized that they often make enormous per-
sonal sacrifices in pursuit of athletic goals without legal protection. While
commercial benefits may occasionally be available to high profile elite
amateur athletes, their sporting participation occurs within the context
of rules of private sporting organisations which are generally not sub-
ject to legal challenge. Disputes in elite amateur sport have primarily
been related to exclusion from sporting opportunities or major sport-
ing events, based on rules laid down by sporting organisations. Athlete
selection disputes go to the heart of sports rights questions in that they
tell us when there are grounds to intervene in the decisions of private
sporting organisations, when it is considered reasonable to exclude par-
ticipants and when it is necessary to admit them to a competition. The
reluctance of courts to interfere in the decisions of these bodies, despite
the material consequence of their decisions, does not tend to support
an emerging right to sport. The establishment of the Court of
Arbitration for Sport, however, as a specialized forum for considering
sporting disputes, may provide support for an emerging legal system in
which limited protection from arbitrary exclusion is provided to elite
amateur athletes.

C Defining rights

In the modern western legal tradition a right is an essential normative
rule establishing a privilege or freedom for an individual or group.
Human rights may be understood as a social contract, enforceable
through adjudication and are considered to apply to all human beings
regardless of any innate characteristics of the individual person. ™ Some
human rights are revoked when an individual commits a transgression,
for example, the right to freedom of movement is denied to convicted
criminals required to serve jail terms.

The modern framework of human rights, incorporating national and
international law, is founded on successive struggles to establish certain
principles as defining global normative values; it reflects profound devel-
opments in what we think about ourselves and our communities. Moral
rights are established on the basis of moral norms that may not always
translate into legal norms and therefore a legal right. While there may
be insufficient evidence to support the existence of a legal right to sport,
rhetoric surrounding a right to sport may suggest the existence of moral
grounds supporting a right. The normative basis for a right to sport will
be considered later in this paper.

In order for legal rights to exist a society is required to have a system
of law which recognizes and embraces a rights tradition. At the inter-
national level human rights have been enshrined in legal instruments,
although problems with enforcement may cast doubt on the genuine
legal nature of international human rights.s A legal right may be argued
to exist if enough groups (communities, courts, organisations) recog-
nize it and if that recognition in some measure provides for the enforce-
ment of the right.

In relation to the establishment of a general right to sport, the 1978
Charter of Physical Education and Sport (the Charter) states that ‘access
to physical education and sport should... be assured and guaranteed for
all human beings’.* Article one sets out the parameters of a universal
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right to sport, emphasizing that every person is entitled to participate
in sport, including women, children and youth, the elderly and people
with disabilities.”” The right is framed as fundamental privilege neces-
sary to provide for personal expression and development, which is con-
nected to national and social traditions and facilitated through educa-
tion. It is limited to access to sport as a participant.

The principles set out in article one of the Charter provide a useful
framework for considering whether a general right to sport exists and
what an enforceable right might look like in the future.

D Is there evidence to support the existence of a right?

It may be considered apparent at the outset of this investigation that dec-
larations about a right to sport are not supported by a strong legal basis
and are aspirational only. No clearly articulated and enforceable individ-
ual legal right to participate in sport exists in any domestic or internation-
al law.® Evidence, therefore, has to be sought in principles of national
legislation and international law that support access to sport and in the
finding of justiciable issues and relevant general principles by courts.

This paper adopts an inclusive view of rights and is receptive to the
argument that a matrix of influential documents and a body of prece-
dent may give rise to an identifiable measure of legal protection in rela-
tion to sport. Sports disputes have been resolved conventionally on the
basis of a relevant branch of law determined by the interest compro-
mised (for example, equal opportunity, labour or contract law). There
may, however, be instances where the principle of providing freedom to
access a sporting pursuit is the overwhelming factor in determining a
favorable finding for an individual; the outcome of the adjudication
then supports a distinct right.

Indeed, some authors have argued that international sporting organ-
isations may be creating a type of international sports law which is as
effective as mainstream law and may constitute a developing legal sys-
tem in its own right.” The development of a consistent body of sports
law by the Court of Arbitration for Sport,* for example, in parallel to
the precedent of national courts, may support a distinct regulatory
regime capable of defining a principle of access to sport.

The evidence for a right to sport will be considered as it applies to
each class of sport identified: community participative sport, elite ama-
teur sport and professional sport. Generally, the laws and principles
applying in a community participative sport context will apply to elite
amateur and professional sport. The inverse, however, does not apply.
The legal avenues available to elite amateur and professional sportsper-
sons are largely confined to each sporting context, such as the ability to
refer a selection dispute to the Court of Arbitration for Sport or to apply
to a court for relief on the grounds of breach of contract. These avenues
are not commonly available to community sport participants.

The evidence has been separated according to these classifications to
distinguish findings in relation to the nature and extent of a possible
right to sport. For example, it seems unlikely that a universal right to
participate in professional sport would exist. As professional sport relies
on elite performance, providing general access to these opportunities
would reduce the drama of the spectacle, its popular appeal and ability
to generate profit and, correspondingly, its status as professional sport.

Education and Sport UNESCO/GC, 20th
sess, Agenda item 23 (21 November 1978)
preamble.
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Article 1. The practice of physical educa-

tion and sport is a fundamental right for

tion of sport, for practicing physical
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1.3.Special, opportunities must be made
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1.1.Every human being has a fundamental children of pre-school age, for the aged
and for the handicapped to develop
their personalities to the full through
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right of access to physical education and
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freedom to develop physical, intellectual
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It is more likely that if a right to sport existed it would be founded at
the most basic level of participation, where it may be applied universal-
ly without compromising standards of elite sporting competition.
Separating the evidence according to the class of sport may also help
determine whether claims have been successful on the basis of a partic-
ular area of law or whether they have been resolved on a ground that
embraces a general principle of access to sport.

1 Community Participative Sport

Broad international and narrow domestic legal grounds exist to protect
community participative sport. Rights to sport and physical activity
are articulated in several United Nations (UN) treaties, but are not
enforced in individual cases. Participants at this level may seek to chal-
lenge exclusion from sporting activities on the basis of human rights
laws, anti-discrimination laws, breach of constitutional rights or denial
of natural justice. Complainants whose circumstances are not encom-
passed by any of these heads of power have little ability to progress their
dispute. Courts have generally concluded that community participa-
tive sport occurs in the context of private agreements between individ-
uals and have been reluctant to intervene in these disputes.

(a) General Grounds

At the community level participative sport generally occurs within the
context of clubs that are constituted by an informal collective or are
incorporated associations. These legal structures (or their absence) limit
the types of legal actions an individual can take to challenge his or her
exclusion. Courts have traditionally declined to intervene in the affairs
of private associations,* unless their activities and decisions violate cer-
tain laws, such as equal opportunity legislation. Associations have a basic
right to determine who will be a member and individuals have not been
held to possess property in associations or to have established contrac-
tual relations generally. Individuals have been able to challenge the dis-
ciplinary or exclusionary decisions of incorporated associations that are
made in contradiction to association rules, on the basis that those deci-
sions have resulted in an unreasonable restraint on the individual’s abil-
ity to trade or that they constitute a breach of contractual right between
the individual and the association.

Athletes who have been disciplined and subsequently excluded from
sporting opportunities (lacking legally-enforceable interests in those
opportunities) have not sought to assert a right to sport, but rather have
mounted challenges on the basis that the rules of natural justice have
been contravened and that the athlete has a right to a fair hearing by an
independent person.

Field of play decisions have invariably been determined not to be jus-
ticiable?* and assertions that such decisions have cost athletes further
opportunities to participate in further sporting contests or finals are
unlikely to succeed.

More remedies may be available to certain sporting participants
depending on the nature of the sporting organisation seeking to exclude
their participation from their sport. If the body is a public authority,
such as the Australian Sports Anti-Doping Authority, administrative
law remedies may be applied.
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On the whole, the range of legal actions that may be taken in rela-
tion to community participative sport are limited and do not suggest
an underlying right to sport, as set out the Charter.> No general prin-
ciple that individuals have a right to sporting and physical opportuni-
ties is in evidence in relation to the most basic forms of participation in
sport.

(b) International Law
A number of UN conventions and other international instruments pro-
vide support for a general right to participate in sport.

The Universal Declaration of Human Righs establishes a broad frame-
work of universal rights and duties and provides a foundation for mod-
ern human rights. Article one asserts that all human beings are born
free and equal in dignity and rights. The second article prohibits dis-
crimination on the basis of race, colour, sex, language, religion, politi-
cal or other opinion, national or social origin, property or birth in rela-
tion to the entitlements set out in the declaration. Article 24 enshrines
a right to rest and leisure and article 277 provides the right to participate
in the cultural life of the community.>+

Other UN human rights instruments refer to recreation rights for
particular groups. Article 29 of the Convention on the Rights of the Child
provides for the child’s education to be directed to, among other things,
the development of the child’s physical abilities, while article 31 articu-
lates the child’s right to participate in leisure, play, recreation and cul-
tural activities.”

The Convention on the Elimination of Discrimination Against Women
provides at article 10 that state parties will take steps to ensure that
women have equal opportunities to participate actively in sports and
physical education. Article 13 further articulates a right of women to
participate in recreational activities, sports and all aspects of cultural
life. 26

The Convention on the Rights of Persons with Disabilities also seeks to
establish obligations on states to facilitate the participation of people
with disabilities in mainstream sporting activities, including providing
access to venues, school sporting activities and the ability to arrange dis-
ability specific sporting activities.?”

As previously mentioned, the 1978 Charter on Physical Education and
Sport establishes the most detailed obligations in relation to providing
access to sporting activities.

These instruments provide some guidance about the form of a gen-
eral right, but do not provide measurable standards for determining
whether the right to sport has been achieved. Nor do they operate in a
regime where enforcement may be effectively provided. UN conven-

23 International Charter of Physical
Education and Sport UNESCO/GC, 20th
sess, Agenda item 23 (21 November 1978).

24 Universal Declaration of Human Rights,
GA Res 217A (IIT), UN GAOR, 3rd sess,
183rd plen mtg, UN Doc A/810 (10
December 1948).

25 Convention on the Rights of the Child,
opened for signature and adopted 20
November 1989, 1577 UNTS 3 (entered
into force 2 September 1990).

26 C on the Eli of
Discrimination Against Women opened for
signature 18 December 1979, 1 UNTS.
Vol. 1249, 13, UN Doc A/RES/34/180
(entered into force 3 September 1981).

sporting and recreational activities, and
to this end, encourage the provision, on
an equal basis with others, of appropri-
ate instruction, training and resources;
. To ensure that persons with disabilities

Y

have access to sporting and recreational
and tourism venues;

4. To ensure that children with disabilities
have equal access to participation in
play, recreation, and leisure and sport-
ing activities, including those activities

in the school system;

. To ensure that persons with disabilities
have access to services from those
involved in the organisation of recre-

“

ational, tourism, leisure and sporting

tions and charters may be referred to in court, in support of a legal argu-
ment, but do not in and of themselves establish legal causes of action
in domestic law. They influence through initiating discussions and
reviewing state behavior. For example, an Intergovernmental Committee
for Physical Education and Sport was established in 1978 to promote
the inclusion of sport in public policy and to encourage government
action in providing opportunities to participate worldwide. The com-
mittee provides research, advice, a forum for discussion and exchange
of ideas, and purports to make state members accountable by monitor-
ing and evaluating their sport policies.?®

In addition to the activities of this committee, where allegations of
human rights breaches against states are made the UN Human Rights
Commission is authorized to ‘examine information relevant to gross
violations of human rights’ and to ‘make a thorough study of situations
which reveal a consistent pattern of violations of human rights’.? A
Working Group or Special Rapporteur is appointed to fulfil these pur-
poses where a petition has been received’® and submissions of non-gov-
ernmental organisations may also be confidentially provided in relation
to allegations of breaches of human rights.? The commission general-
ly undertakes these actions, however, in relation to civil and political
rights: at no stage in its existence has it established a special rapporteur
in relation to human rights pertaining to sport.

A number of other international laws and treaties supporting access
to sport — either generally or in relation to a specific aspect — are rel-
evant to constructing a general right to sport.3*

(¢) Equal Opportunity Law
Excluding individuals from sport on the grounds of race, religion or
politics violates international human rights law and article 3 of the
Olympic Charter.? Discrimination on the basis of gender, age and dis-
ability is applied differently in relation to sport; discrimination on the
basis of these characteristics may be legal in certain circumstances.
Laws asserting the rights of persons with a disability to participate in
sport are prevalent in international law and the laws of Australia, the
United States and European nations,** although enforcement may not
always be comprehensively sought.3 It is generally accepted that it is
reasonable to discriminate on the basis of physical impairment where
an individual is not physically able to execute movements necessary to
participate in the sporting activity.? Disability is not restricted to impair-
ments that limit mobility, but may also refer to diseases such as HIV37
and mental illnesses.?® Sport providers must make reasonable adjust-
ments where possible to enable people with a disability to participate.?
Gender discrimination in Australia is generally permitted where the
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difference in the strength, speed and physique of female and male com-
petitors is relevant to the sporting activity.*> This discrimination does
not apply to participants under 12 years of age, where the physical dif-
ference between the genders is not considerable.#" Discrimination against
women in sport has been contested in relation to outright prohibitions
on female sporting competitions,* inequality of competitive opportu-
nities®? and inequality of prize money.#

Discrimination in sport on the basis of race is widely prohibited under
the Olympic Charter and numerous international and domestic laws,
including the International Convention against Apartheid in Sports, which
was developed in response to apartheid in South Africa.#

While there are numerous instruments providing legal protection for
individuals excluded from sporting opportunities on the basis of a pro-
hibited attribute, these do not equate to support for a general universal
right to sport.

2 Elite Amateur Sport

(a) The Olympic Movement

At the elite amateur level, sport is regulated through a structure with
the International Olympic Committee (IOC) at its apex and a cascad-
ing pyramid of responsibility and authority involving host city organ-
izing committees of the Games (OCOGs), international sport federa-
tions (IFs), national Olympic committees (NOCs), national sporting
associations (NSOs), their member clubs and athletes, and a range of
other organisations recognized by the IOC.4¢ 205 NOC:s participate in
the Olympic Movement.#” In addition to the sports contested in the
summer and winter Olympics, a number of other sports achieve recog-
nition through the affiliation of their IFs with the Association of IOC
Recognised International Sports Federations.#®

In its Fundamental Principles of Olympism the Olympic Charter states:
The practice of sport is a human right. Every individual must have
the possibility of practicing sport, without discrimination of any kind
and in the Olympic spirit, which requires mutual understanding with
a spirit of friendship, solidarity and fair play...Any form of discrim-
ination with regard to a country or a person on grounds of race, reli-
gion, politics, gender or otherwise is incompatible with belonging to
the Olympic Movement.#

While the Olympic Charter provides a clear statement of sport as a right,
its enforceability in mainstream law is non-existent. This does not nec-
essarily mean that the Charter is without influence or effect. The
Olympic Movement has been identified as a primary catalyser of inter-

national sport law’® and the Court of Arbitration for Sport (CAS) and
the World Anti-Doping Code have accelerated the development of a
coherent international framework imposing requirements on sporting
organisations and athletes alike, and establishing norms for sporting
dispute resolution.s*

Although sport is stated to be a human right, the Charter limits par-
ticipation in the Olympic Movement in a range of ways, not least of all
by requiring that a NOC (and its sanctioned athletes) be recognized by
the IOC in order to belong to the Olympic Movement and participate
in its Games.’* Reference to the practice of sport being a human right
in the Olympic Charter does not create a right of participation for ath-
letes - they must still satisfy selection criteria.$ Nevertheless, the Charter
serves to prohibit discrimination against non-selection on the basis of
class or race and athletes may comment on eligibility rules through the
10C Athlete Commission.5*

(b) The Court of Arbitration for Sport

The great benefit of the Olympic Movement is that NOCs, IFs and the
IOC do not have an unbridled ability to determine participation, as
their rules are subject to independent review.” Participants in elite ama-
teur sport have the facility to take their complaints to CAS.5¢ The exis-
tence of CAS itself provides support for the argument that a right to at
least amateur elite sport may exist to a limited extent for those athletes
with sufficient ability to participate at these levels.

CAS was established in 1983 as private specialist sports tribunal with
its seat in Lausanne, Switzerland. It receives complaints where the par-
ties agree or where the referral of disputes to CAS is provided in IF rules
or member agreements. The creation of CAS ‘recognizes the need for
international sports governance to be uniform and protective of the
integrity of athletic competition, while also safeguarding all athletes’
legitimate rights and adhering to fundamental principles of natural jus-
tice’.7

CAS structure and procedures changed substantially in 1994, from
an entity funded and supervised by the IOC to an independent body
funded and administered by the International Council of Arbitration
for Sport (ICAS).5® CAS operates an Ordinary Arbitration Division for
sports disputes in the first instance and an Appeals Arbitration Division
which reviews the decisions of IFs and other sports organisations.
Further, it provides ad hoc divisions to hear urgent disputes arising out
of every Olympic Games. CAS may also issue advisory opinions.”

Hearings of the tribunal are conducted ‘de novo™®® which ensures that
athletes who did not receive a fair hearing from the governing body of
their sport will have a full opportunity to have their dispute reviewed
by CAS, which has stated that it may hold ‘a completely fresh rehear-
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ing of the dispute and not one narrowly focused on finding error in the
original decision’.®"

CAS has established important principles in relation to athletes’ rights
and justifiable exclusion from competition, which have not been avail-
able to athletes in mainstream law. It found that IFs owe their athletes
a ‘duty of confidence’ and that they must not act in ‘bad faith’ - that is,
in a ‘completely arbitrary, blatantly unsustainable, unreasonable or abu-
sive manner’.®> This applies most particularly in relation to the rules of
eligibility and disqualification (e.g. for doping) imposed by IFs, which
must be clear and publicised before being enforced.® CAS will also
interpret obscure eligibility rules in favour of athletes and will refuse to
review cases where a sports’ governing body uses discretion to waive an
eligibility rule, thereby allowing an athlete to compete.*

Nor are CAS awards vulnerable to the influence of its founding organ-
isation. In Sandis Prusis v IOC* CAS found against the IOC and deter-
mined it was not able to set aside the decision of an IF in relation to the
eligibility of the athlete to compete in the Olympic Games, on the
grounds that it considered the length of the athlete’s suspension for dop-
ing to be inadequarte.®® Additionally, the establishment of ICAS as a
governing body of CAS was determined to be sufficient to establish its
independence from the IOC.¢7

Importantly, courts have determined that CAS decisions may not be
reviewed under the laws of the jurisdiction in which a sporting dispute
is heard, except on a very limited number of grounds.®® The New York
Convention on the Enforcement of Foreign Arbitration Awards69 supports
the legitimacy of CAS awards by enshrining the principle that parties
to a sport dispute who are unsatisfied with the result provided by a valid-
ly constituted and conducted arbitration are not be entitled to re-liti-
gate that dispute.”®

CAS awards may be challenged in the Swiss Federal Tribunal (SFT),
however, under limited grounds, as the CAS is domiciled in Switzerland.
The SFT will only vacate the award if ‘the CAS panel was constituted
irregularly, erroneously held that it did or did not have jurisdiction,
ruled on matters beyond the submitted claims or failed to rule on a
claim’ or if ‘if the parties are not treated equally by the CAS panel, if a
party’s right to be heard is not respected, or if the award is incompati-
ble with Swiss public policy’.” The SFT has been reluctant to review
awards on the grounds of an incompatibility with Swiss public policy
and this has never been successfully applied: ‘even the manifestly wrong
application of a rule of law or the obviously incorrect finding of a point
of fact is still not sufficient to justify revocation for a breach of public
policy of an award made in international arbitration proceedings’.7>
Lack of proportionality in determining a CAS award has also been
argued, but not successfully.”? It has been suggested that the suscepti-
bility of a CAS award to review on the grounds that it violates the prin-
ciples of good faith and equal treatment, contrary to Swiss public pol-
icy, may require CAS panels to treat like cases alike, thus facilitating the
development of a consistent body of international sports law.74

It has been asserted that ‘a developing lex sportiva is shaping the nature
and scope of legal protection of an athlete’s opportunity to participate
in the Olympic Games and other international sports competitions’.”s
At the elite amateur level of sport, the dominance of the IOC’s rules
and the authority of CAS as a specialist sports arbitrator provide signifi-
cant evidence for an alternative system of law in which athlete partici-
pation can be protected.

As demonstrated above, elite amateur athletes have better opportuni-
ties to challenge decisions which affect their ability to participate in
sport than community sporting participants. Opportunities are creat-
ed through the cascading series of obligations and contractual relation-
ships owed by sporting organizations affiliated with the Olympic
Movement, which provides CAS as an accessible and effective forum
for review of decisions which affect athletes.

This structure does provide some evidence of a right to sport, as
defined by the Charter, in that it supports ‘everyone having full oppor-
tunities. ..for practicing physical education and sport, developing his
physical fitness and attaining a level of achievement in sport which cor-
responds to his gifts.”7

3 Professional Sport

What were once social sports clubs have now evolved into profession-
al leagues, although they still retain their social character: many foot-
ball clubs worldwide have strong working class and geographic affilia-
tions and their fans would strongly deny that their team is simply a pri-
vate corporation.”’

Professional athletes have the greatest ability to contest exclusion from
or interference with professional sporting opportunities because courts
have recognized justiciable issues and legally enforceable rights in rela-
tion to professional sports disputes, due to the significant material gains
that may be made and employment structures that have emerged in pro-
fessional sport.

(a) Employment Law

The type of sport practiced at the professional level has determined
which legal structures are applicable: team sport players may be consid-
ered to operate under an employment contract to their clubs whereas
individual sport athletes can be considered no more than independent
contractors who may be entitled to a fee (prize money). Historically,
courts have been reluctant to identify employment relations in the sport-
ing context’® and will consider a range of factors when determining
whether an athlete is an employee or a contractor, the most important
factor being the level of control an individual has over his or her work.”
Employment structures are often found in sporting leagues because par-
ticipating clubs dictate competition attendance, training schedule,
require athletes to wear a uniform, pay a regular salary instead of a fee
for service and demand exclusivity. In professional team sports players
are often found to be employees, even if only part-time.

Professional team sport athletes have the most significant influence
on eligibility for their sports because many have established players
unions. Professional team sport athletes have significantly greater legal
protections than individual sport athletes, including those under labour,
anti-trust, civil rights and contract law.3° These freedoms have been
won through challenging labour market rules imposed in major team
sports which significantly impaired the ability of players to change work-
places and increase their earnings.

Popular player controls in team sports are zoning, where clubs have
exclusive rights to engage players within a locality, and the draft, where
clubs are allocated players of certain skill in relation their ranking (the
best players being assigned to the worst teams and the worst players to
the best teams). Where leagues have suffered defeats in court in relation
to controls imposed on players, they have sought to negotiate collective
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bargaining agreements with player unions to forestall anti-trust or com-
mon law actions.

Sporting leagues have argued that player controls in team sports are
necessary to protect the integrity of those sports, as the success of a league
depends on member clubs being competitive against one another, ensur-
ing that the outcome of contests is largely uncertain. Without player
restrictions leagues have argued that the wealthiest teams will attract the
best players, leading to competitions in which the dominance of those
teams is unchallenged and the spectacle is no longer interesting to spec-
tators and no longer commercially viable. Some authors have challenged
this argument, however, on the basis that the controls employed are dis-
proportionate and their benefits illusory; other methods should be used
to achieve a competitive balance in a sporting league, such as revenue
sharing or the redistribution of income between clubs.®

Once players are assigned to a club they may be restrained from seek-
ing employment at other clubs. The most repressive restrictions are the
reserve or option system (North America) and the transfer system
(United Kingdom, Western Europe and Australia), both of which seek
to constrain athletes to employment with a single club for their sport-
ing career by imposing excessive fees where players seek to ‘transfer’ or
imposing options to re-employ players whose contracts have expired.®

The ‘involuntary servitude’ experienced by professional league play-
ers has been upheld by courts in several instances on the reasoning that,
while players are constricted in their freedom to move between employ-
ers within their sport, they have the option to seek alternative employ-
ment.® Additionally, courts in some jurisdictions have not determined
that leagues are commercial bodies for the purposes of certain laws and,
consequently, are not subject to anti-trust laws.5

In 1995 the European Court of Justice found that FIFA’ transfer rules
and nationality restrictions breached the European Community Treaty
by restricting the free movement of workers, and that players were enti-
tled to freely negotiate new employment contracts.®s The case had a
substantial impact on football and other professional sport in Europe,
and also affected the ability of leagues to impose quotas on non-nation-
al players within each team, to the extent that they discriminated against
European Community nationals.

Challenges to exclusion from professional sporting opportunities
have also been mounted on the basis of domestic and international laws
relating to employment or contracts. Decisions from these disputes
demonstrate that judges have sought to apply the relevant laws to the
unique arrangements within sport, also seeking to interpret sporting
structures in a manner that is consistent with other common entities.?
Courts have not extracted an underlying right of access to these sport-
ing opportunities; in some cases they have had no hesitation in finding
that athletes should either accept the restrictions of the entity that pro-
vides the sporting opportunity or leave the sport and seek an alterna-
tive career.

Professional athletes generally cannot be considered to possess a more
substantial right to sport than other classes of participant, rather, their
rights in relation to sport are based in recognized legal interests and pro-
tected by common legal mechanisms.

E Conclusion about existence of right
Legal protection for participation in community sport is largely restrict-
ed to international and national instruments which proscribe discrim-
ination on the basis of a prohibited attribute, such as race, gender or
disability. Limited capacity also exists for individuals to challenge sport-
ing organisations where they do not consistently and fairly apply their
own rules. Beyond this, courts are unwilling to interfere in what are
considered private agreements between individuals and sport as a pro-
tectable ‘social good’ is not widely acknowledged in mainstream law.
Convincing evidence does not seem to exist for a right to communi-
ty participative sport, for all that there are strongly worded internation-
al documents such as the International Charter for Physical Education
and Sport. Governments are not obliged to provide universal access to
sporting facilities and programs. Private sporting organisations may
arrange their activities with very little regulatory interference, provid-
ed that they do not discriminate against prospective members on a pro-
hibited attribute and participants do not generally have the ability to
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challenge eligibility rules relating to their participation. Courts have
not recognized a legally protected interest in participation at this level
of sport; generally, review is only granted where there has been a clear
violation of civil rights or equal opportunity laws.?”

It seems unlikely that a freestanding right to sport at the grass roots
level genuinely exists and has any weight in domestic or international
customary law. Aspirational statements referring to a right to sport are
simply that: aspirational.

Nor does a freestanding right to participate in professional sporting
activities appear to exist. While professional sportspeople have success-
fully challenged exclusions from sporting competitions or unreasonable
restrictions in utilizing those opportunities, these decisions have been
determined through established legal principles and in accordance with
legally enforceable interests.

The strongest case for a right to sport is provided by decisions emerg-
ing from the system of regulation established by the Olympic Movement,
operationalised through IFs, NOCs, NSOs and affiliated clubs and ath-
letes and mediated through CAS. This structure creates an autonomous
system of sports law and through its rules, regulations and decisions it
affects the practices of nation states and sporting organisations gener-
ally.3 There may be a right to Olympic sport if an athlete fulfils the rel-
evant eligibility requirements,® although this is not a guarantee that
athletes will be accepted into the Games. The fundamental importance
of being able to participate, however, is recognized and given weight,
not because nation states are able to establish these structures to facili-
tate their representation at the Games,?° but because the Olympic
Movement values the effort and skill of its participants and enforces
state compliance with its rules by threat of exclusion from the Olympic
Movement. Because Olympic sport is deeply valued at the local level,
this threat is effective and the ‘system of law’ established by the Olympic
Movement achieves broad compliance. While courts have little partic-
ipation in the resolution of disputes at this level, the available process-
es to protect the participation rights of athletes are independent and
fair.9

Importantly, regulatory structures established by the Olympic
Movement may transcend cultural boundaries. Although some coun-
tries are not strong sporting countries, a large majority of the world’s
nations participate in the Olympic Games and are therefore involved
in the structures of the Olympic Movement. While not universal, elite
amateur sport is certainly pervasive and the rules governing these sport-
ing opportunities continue to permeate national boundaries.

F An Emerging Right?

Given the strength of feeling about sport globally and its much vaunt-
ed transformative power for individuals and groups, should legal pro-
tection be enshrined for sport more broadly? This question takes us to
the heart of the value of sport as an activity, its significance for varying
populations and the unique challenges it represents for traditional forms
of regulation.

Sport is generated by the interactions of individuals to meet mutual
interests and needs.”> The origin of these interests and needs is obscure
and can be debated infinitely, but their existence is incontrovertible.
Do we have a right, therefore, to their expression and satisfaction?

It is clear that existing mainstream legal structures protect econom-
ic benefits associated with professional sport and there may be a devel-
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oping basis upon which to build legal structures to protect participa-
tion in elite amateur sport. The basis for establishing a right to sport at
non-elite levels, such as that outlined in the Charter, is less clear. Do
overwhelming philosophical justifications and corresponding legal struc-
tures exist to establish a general right to sport for community partici-
pants?

1 The Normative Basis for Protecting Access to Sport

The literature is divided on the origins of human rights and how they
underpin current legal and political infrastructure. While norms relat-
ing to the essential value of a human life can be traced in the philoso-
phies of many cultures and religions, the protection of human rights in
international law only occurred last century. It is widely considered that
this protection was established in response to the unimaginable scale of
human tragedy resulting from the Second World War: human rights
were promoted as ‘tool[s] with sufficient power to stand against the brute
realities of sheer power politics’.%?

If a right to sport is to be protected in a similar manner, the under-
lying normative basis must be equally compelling. Anthony Langlois
argues that rights are ideas which have crystallized and become enshrined
in law because they form part of a common body of moral knowledge.*+
Religious groups argue that this body of moral knowledge comes from
an essential or divine source, other groups argue that the body of moral
knowledge is established over long periods of time when community
values have become entrenched.?

Sporting norms are not straightforward. General arguments for the
value of sport may relate to its facility to build character, discipline and
self-knowledge in individuals, to provide socialization, a means of expres-
sion and a focal point for national pride and nation building. No com-
pelling evidence exists, however, for participation in sport as forming
part of a body of common moral knowledge; rather, its moral status is
constantly shifting.

Sport has been simultaneously presented as a force for the advance-
ment®® and degeneration®” of international relations. Subtle contradic-
tions and inconsistencies also abound in the regulation of sport and in
shifting ideas about its ‘purity” - as borne out by the evolution of rules
dividing professionals and amateurs®® and the dramatic development
of doping regulation in sport. Sport involves ever evolving distinctions
about the corrupting force of money or substances on the integrity of
the contest and its authenticity for spectators. Sporting organisations
seek to preserve sport’s wholesome reputation by requiring high profile
athletes to perform role model functions, even where athletes staunch-
ly resist or fail. It is evident from these activities that sport is not a fun-
damental precondition for the realization of human potential: it is an
expression of that potential.??

Further, widely held beliefs that sport promotes self-discipline, sports-
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manship, a work ethic, competitive drive and a goal oriented attitude
have not been borne out by research.”° Investigations into the relation-
ship between sport and character have concluded that sport is not a
material factor in determining personality traits and value orientations."
Rather, evidence suggests that those individuals who already possess or
embrace the traits and values required by sports coaches will continue
to participate in sport.”* Children remain involved in sport where sup-
port and perception of their participation are positive; sport provides
the opportunity to socialize with significant others and sport ideals pre-
sented by the media are pursued.’ Media products portraying sport
ideals are not imposed but are popular because these ideals appeal to
audiences."*4

Elite and professional sports, in comparison to community sport,
have an even more complicated relationship with a common body of
moral knowledge. It seems unlikely that a right to commercial gain
from sport features as part of this body of knowledge, although argu-
ments could be made that, in the same way that intellectual property is
based on the idea that a creator should be able to earn from her or his
creations and abilities, an athlete should be able to earn from her or his
superior sporting prowess.

In addition, once sport is no longer play but constitutes work (as has
been recognized by many courts) it may be considered that ‘morality
and ennoblement are replaced by spectacle and entertainment.”™
Control of professional sport is primarily located with persons and enti-
ties who are not direct participants, e.g. clubs, leagues and event organ-
isers. As a result, sport may be modified to suit imperatives unrelated
to the game: ease of spectatorship, broadcasting time slots and sponsor’s
and advertiser’s preferences. On this basis, professional sport is incom-
patible with commonly held values that venerate play for its own sake,
for self-knowledge and freedom of expression.

The right for all people to be able to enjoy sporting pursuits is based
on the widely accepted moral principle that it is unfair to exclude indi-
viduals on the basis of their features, which is a different principle to
the promotion of a right to sport because of the primacy of the activi-
ty. This is linked to the concept that ‘a human right is something of
which no one may be deprived without a great affront to justice’.'*®
There does seem to be a general principle related to freedom of expres-
sion and the right to health that supports a general right to sport,
although it should be noted that sport in this context is essentially play,
which is a narrower form of expression, and physical activity engages
but one facet of the concept of health.

Sport from this perspective does not appear an appropriate subject
upon which to base a human right. Even if the normative basis for a
right to sport was compelling and uncomplicated, however, the trans-
lation of this imperative into a legal mechanism would not be simple.
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for human flourishing. But how does

this generation proceed? For rights
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same thing. To put it another way, the
language of rights and that of needs or
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2 Providing a right through mainstream law

Two avenues could be used to establish an enforceable general right to
sport in mainstream law: identification of a relevant legal interest in par-
ticipating in sport or establishment of a relevant civil liberty. The for-
mer would be a difficult mechanism to establish, as such an interest
would have to be based on having property in one’s own physical and
spiritual wellbeing (dubious grounds in many regards, not least of all
because a case may be argued for certain sports or obsession with sports
to cause physical and psychological harm).

While there are few common legal mechanisms for establishing a
right to sport, *7 some protection could be established within an exist-
ing human rights framework, situated with other social, economic and
cultural rights.

Much work would be required to determine what that right would
seek to achieve. Would it set up an arbitration body for community
sport with global subscription? Would such a right require governments
to provide a minimum number of venues and programs? Would it rather
act as a negative obligation, preventing governments from developing
open spaces where it can be demonstrated that a community has a too
little land for sport and recreation, per capita? Would such a right
improve opportunities for under-represented sectors of the communi-
ty, such as persons with a disability, women, and ethnic minorities? The
elusiveness of social and economic rights has been widely criticized: they
cannot be considered absolute because they are fundamentally depend-
ent on the allocation of resources that may not be available, as opposed
to civil and political rights which may be universally applied on the basis
that they largely require governments to refrain from interfering with
individuals in a range of ways.’® As access to sporting opportunities
requires the application of funds - not only for sporting infrastructure,
but to allow community members leisure time to participate in sport -
implementing a positive right to sport is a material impossibility for
many governments.'®?

Establishing a right to sport through mainstream legal structures is
likely to result in a weak end product - as has arguably occurred with
the development of the International Charter for Physical Education and
Sport. Translation of this instrument into domestic law is either weak
or unproven and the Charter has had little effect on court review in
sports disputes or enabling legislation.

Additionally, as courts have discovered in attempting to adjudicate
sports disputes, when play is legally prescribed it no longer performs
the function of play; the development of a right to sport may corrode
the very fascination with sporting activities which inspires speakers to
assert that an entitlement to sport exists. The problem with sport, and
the reason why courts have so frequently declined to adjudicate deci-
sions of sporting organisations and on the field of play, is that regula-
tion destroys the social contracts involved in sport, its element of play
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and its ennoblement of participants who can demonstrate character pre-
cisely because there is no ‘higher court’ to review the game. A lack of
review is what makes spectators feel that sport is ‘real’ and that it is a
‘microcosm of life’.

While a right to sport may not translate well into mainstream law, it
may also be important that it is not regulated in these structures where
it is subject to the ultimate control of nation states. Playing of certain
sports can represent resistance of a regime or invading culture (such as
traditional games) or may be used to facilitate colonization by elegant-
ly explaining the norms and values of an invading empire."®

If a right to sport was codified, it would require governments to leg-
islate and assume control of sports, instruct and control sporting organ-
isations and potentially politicize sport. Sport can suffer the degrada-
tions of poor player behavior and rampant commercialism and still pro-
vide an honest spectacle in which displays of skill and bravery are essen-
tially uncorrupted. Sport cannot survive two types of dishonesty: cheat-
ing (whether by player use of artificial enhancements or by throwing any
aspect of the game for money) and use by nation states as a political tool.

At the 2007 Asian Football Confederation Asian Cup the Iraqi team,
composed of Shi’a, Sunni and Kurdish players, worked together to win
the competition, despite cultural differences and significant barriers to
training within Iraq. The win was profoundly uplifting for Iragi peo-
ple™ and stands in sharp contradistinction to the control of football
under the regime of Saddam Hussein in which players were imprisoned
and tortured for missing training or penalties.” Here government con-
trol of the national football team had perverted the spectacle, but recla-
mation of the team by the Iraqi public allowed the competition to func-
tion as a genuinely unifying event for a nation suffering profound inter-
nal division. This exemplifies the potential of sport for misuse for polit-
ical ends.

Sporting organisations have also recognised the illegitimacy of nation-
al governments seeking to control high profile sports, and FIFA has
often threatened state members with expulsion where governments have
sought to interfere with the operations of the national football body.™
It is clear that providing nation states with greater tools for regulating
sport through mainstream legal structures may be damaging to sport,
in that they may challenge and displace the authority of sporting organ-
isations and spiritual ownership by a diverse public.

Ultimately, establishing a right to sport through mainstream law
would be difficult, and would potentially compromise the unique nature
of sport in unexpected ways.

3 Providing a right through international sports law

Taking an expansive view of rights there may be an alternative way for
a general right to sport to emerge: through the international sports law
system established by the Olympic Movement and its affiliated organ-
isations. This way of promoting the right might not suffer the prob-
lems associated with regulation through the mainstream legal system,
because it does not empower nation-state regulation. Conversely, it
would not enjoy the same degree of enforceability.

As discussed above, this model of sport regulation is applied compre-
hensively to elite amateur sport. The Olympic Movement is increas-
ingly influencing grass roots sport, however, in that the elite sport dream
motivates sports administrators and budding athletes to seek local and
national government assistance, in order to prepare athletes for talent
identification and a sporting career path. Those grass roots sporting
organisations are correspondingly subsumed into international sport-
ing rules and structures:

This structure for transmitting the authority and legitimacy of the
Olympic process influences even schoolyard and sandlot activities when-
ever participants receive support from sanctioned sports organisations
that are ultimately assisted and governed by organisations within the
Olympic Movement."*

In addition, the IOC has become an important international actor
at a community level through intentional collaboration with the UN,
UNESCO and WHO to use sport as a tool to achieve material devel-
opment for impoverished and war torn communities, economic devel-
opment projects, HIV/AIDS education, humanitarian assistance and
peace activities.™ Now a formal UN observer, the IOC is a significant
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partner in the UN’s plan to achieve its Millennium Development Goals
relating to international peace and development.""®

This expanded role of the IOC can be interpreted as seeding a right
to community level sport because it actively reinforces the idea that play-
ing sport has benefits and creates the expectation of its availability at
the community level. The increasing prevalence of these ideas and their
connection with a force such as the Olympic Movement may propa-
gate, over time, increasingly ingrained cultural norms about access to
sport with their own inherent legitimacy. These norms may build into
social and cultural beliefs that sport should be provided, even in com-
munities where other basic rights may not be satisfied.

If a right to sport cannot be established in a universal body of com-
mon moral knowledge as a foundation for a mainstream human right,
it may still be consciously articulated and protected in a modern setting
as an emerging value. In this way, a right to sport that is not articulat-
ed within a human rights discourse will not suffer from the contradic-
tions involved in human rights tests, or the vagaries of nation-state obser-
vance and enforcement.

In trying to articulate how expectations about sport might be gener-
ated and extended, it is useful to consider an analogy with music. The
two pastimes bear profound similarities: both constitute a form of ‘play’
where the activity is conducted for the pleasure of participants or spec-
tators and not for any external ‘constructive’ purpose and both exist in
nearly all societies. Like sport, music may be pursued at an amateur
level, where participants play at their own expense or at a professional
level where musicians are paid to perform. The law treats aspects of
music differently to sport (for example, it recognizes intellectual prop-
erty rights in musical performances which it does not in relation to sport-
ing performances),"” but would apply the same principles to individ-
ual participation, such as finding employment relationships in profes-
sional music. In the realm of human rights, neither activity has effec-
tive protection, although it is widely asserted that both are good tools
for building individual discipline and character, and for uniting com-
munities and facilitating social cohesion.

The key difference between music and sport in this context is that
there is no equivalent to the Olympic Movement to unify musicians,
spread participation and generate the expectation of participation. There
is no equivalent structure to the network of national and international

sporting organisations in the realm of music, and the UN is not seek-
ing to progress its Millennium Development Goals through music
(although it could).

By virtue of this developing system the infrastructure potentially exists
to enhance a right to sport at a community level, through a cascading
series of obligations maintained by the desire of sporting organisations
to remain within the Olympic Movement. This regulatory system could
work in parallel with mainstream law, and might eventuate in norma-
tive changes which emphasise rights in respect of physical activity with-
in other legal systems.

Mitten and Opie have suggested that the development of a lex sporti-
va through the Olympic regulatory system provides an important exam-
ple of a global legal pluralism without states. They also suggest that this
structure may provide an alternative for effectively addressing other pub-
lic policy issues."® In relation to progressing a general right to sport,
the IOC could require affiliated sporting organisations to have seeding
or community programs, to enter partnerships with education institu-
tions, to comply with codes of conduct enhancing access to sporting
opportunities or to establish selection or participation policies at a sub-
elite level. All such measures would support a right to sport, as set out
in the Charter, and could be enforced by a new branch of CAS. In this
way responsibility for the promotion of sport would be assumed by
structures external to the nation-state.

These developments may indicate that mainstream legal mechanisms,
especially in relation to human rights, are not the final word on provid-
ing effective mechanisms for progressing certain values.

Whether by virtue of its inherent qualities or as an accident of histo-
ry, sport has assumed a preeminent status in human systems of organ-
isation and regulation. The expanding influence of these structures may
result in significant developments, including normative changes in how
sport is regarded, from an activity accessed by some to an activity that

should be and is available to all. L T

116 ‘Sport for All: Sport Belongs to
Everyone’ Official Website of the
Olympic Movement
http://www.olympic.org/sport-for-all.

117 Victoria Park Racing and Recreation
Grounds Co Ltd v Taylor (1937) 58
CLR 479.

118 Mitten and Opie, above n 4, 299.

Business leaders and legal experts from the world of sport provid-
ed fresh insights, advice and guidance on:

* Maximising commercial opportunities when hosting a major
sports event: London 2012 Olympics case study

* What the Q.C. Leisure case means for broadcasters, agencies
and rights holders

* What sports organisations must do to tackle corruption issues
that can tarnish their brand

* How best to capitalise on the opportunities arising from the
growth of sports business in emerging markets

® Protecting your brand from ambush marketing - lessons learnt
from major sporting events that you can implement

® Balancing increased commercial pressures while maintaining
sporting integrity when developing corporate governance
structures

Attendees joined leading sports executives and lawyers from
around the world for two packed days of interactive debates,
expert advice and excellent networking opportunities including:

Sporis Law and Business - 14th International Forum.
15th & 16th May 2012, Crowne Plaza St James Hotel, London

Lord Triesman - Former Chairman of The Football Association

Barry Hearn - Sports Promoter, Chairman of the Professional
Darts Corporation and Former Chairman of the World
Professional Billiards & Snooker Association

Lalit Modi - Founder and Architect of the Indian Premier League

Sir Ronnie Flanagan, GBE, QPM - Chairman Anti-Corruption &
Security Unit, International Cricket Council (ICC)

Brian Moore - Sports Journalist, Commentator, Lawyer and
Former England & British Lions Rugby International

Muhammad Zaka Ashraf - Chairman Pakistan Cricket Board
Visit: www.C5-Online.com/SportsLaw for further details and

upcoming events

ISU Readership quote 661L12.1SU for your 10% Discount
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Spanish football clubs’ tax debt awakes storm

Spanish Secretary of State for Sport Miguel Cardenal sparked outrage
in Europe when he suggested waiving the unpaid tax bills of the Spanish
football clubs. The clubs in Spain’s top two divisions collectively owe
some 750 million euro to the tax authorities and another 6oo million
euro to the social security system. Among the clubs with the highest tax
debt is Atlético Madrid (155 million euro), which bought top striker
Falcao for a club record deal of 40 million in August 2011. At a time
when Spain’s debt problems continue to escalate, more than five mil-
lion Spaniards are unemployed and suffering from the cutbacks, it would
be unacceptable if football clubs were treated more favorably than nor-
mal taxpayers. Moreover, giving tax amnesty would constitute State aid,
capable of significantly distorting competition, and go against UEFA’s
Financial Fair Play rules.

Faced with public outcry, Cardenal wisely dropped the consideration
of forgiving the tax debt. The Spanish government started up discus-
sions with the Spanish football league (LFP) to cut a deal. On April 25,
2012 both parties announced a plan for clubs to repay their tax debts.
The most important measure is that, beginning in the 2014-2015 sea-
son, clubs will be obliged to set aside 35 percent of their revenues from
the sale of audiovisual rights as a guarantee against tax obligations. The
government will exercise administrative control over the LFP. It was
stressed that economic control and sanctions will be strict. If clubs trans-
gress the new rules, they can be barred from competition. Most contro-
versially, if a club increases its tax liabilities, potential buyers could sub-

mit offers for the acquisition of federative rights of players that will be
evaluated by a joint commission consisting of government, LFP, and
club officials. If the LFP fails to enforce the rules, directors could be
removed and income from the National Lotteries withheld. While the
Spanish government is keen to emphasize that no special treatment is
given, pointing to debt restructuring agreements signed in other eco-
nomic sectors. Yet the roadmap does not seem to be that stringent. First,
Spanish clubs are given until 2020 to settle their tax debts without the
usual requirement to present a long-term viability plan. Second, the
Liga only generates a third from its revenues from broadcasting rights.
Individual negotiation of such rights has favored polarization of rev-
enues within the league. There is a wide gap between the two top clubs,
Barcelona and Real Madrid, representing more than so percent of total
broadcast revenues, and the other clubs.

According to a recent study conducted at the University of Barcelona,
the top 20 Spanish clubs accumulated a combined total of 3.53 billion
euros debt at the end of the 2010-2011 season, up from 3.48 billion euros
in comparison to the previous season. For the moment, it remains
unclear how and when the financial situation of Spanish football will
mirror its success on the pitch. Ea—
Dr. Ben Van Rompuy, Senior researcher

Asser International Sports Law Centre

<,

Asser International Sports Law Centre (AISLC)
Sports Fraud Roundtable Seminar

In response to increasing activity and daily reports involving incidences
of sports fraud at the local, national, European Union (EU) and inter-
national levels, Asser International Sports Law Centre hosted the first
in a series of Sports Fraud Roundtables to continue the discussion, dia-
logue and debate on the issue of sports fraud (sports related - illegal bet-
ting, match-fixing, money laundering, etc.) and the impact on the
integrity of sports in the sports community. Asser ISLC will also host
a follow-up Sports Fraud Roundtable Workshop in the Fall - focused
on producing a position paper to help identify solutions for addressing
sports fraud in the EU.

The Spring Sports Fraud Roundtable Seminar on Thursday April 26,
2012, was attended by an impressive group of attendees ranging from
practitioners, academics, law enforcement, sports organizations and
other interested individuals. Several members of the Dutch Parliament
Health, Welfare and Sports - match-fixing committee, were also in atten-
dance at this event. Those members included (Tjeerd Veenstra, Marjan
Olfers, Ben Van Rompuy and Henriette Kievit). They will be meeting
at a Dutch Parliament roundtable on match-fixing scheduled for May
24, 2012.

The first part of the program included presentations by Tjeerd Veenstra,
2nd VP, The European Lotteries - Towards a Sports Charter, which rec-
ognized the impact to sports integrity and outlined the necessary con-
siderations of a sports charter including, regulations, education, data
protection and prevention. Brigitte Slot, Sr. Economist with Ecorys -
Findings from the 2009 FATF report and new issues, gave a detailed
account of the findings from the 2009 study as well as insights into
recent money laundering activities in the area of sports fraud. Wil van
Megen of FIFPro - Black Book on Corruption, Financial Crime and
Corruption in Sports (2012), provided great perspective particularly rel-
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ative to the player’s impact and involvement in sports fraud and how it
affects those relationships. The information provided by the speakers
set a good foundation for the current state of sports fraud and the spe-
cific elements of sports fraud in the EU, as well as some implications
for sports fraud at the local, national and international levels. A Reader
that contained related materials and relevant studies was distributed to
attendees.

Some of the questions and responses relative to the presentations and

materials included the following:

* Question: Is it possible to involve clubs to cooperate with FIFPRO
in the fight against Corruption and Match Fixing in Football? 'W.
van Megen responded: It is difficult to involve clubs and their man-
agement. It is easier to approach players who feel to be vulnerable
and victims of the situation.

* Question: Why didn’t Platini accept the invitation to cooperate or
to attend the presentation of the Black book on Corruption, finan-
cial Crime and Corruptions in sports? Wil van Megen responded:
It is possible that Platini saw the Black Book as a menace, as some-
thing dangerous for the UEFA and its credibility.

* Question: Is it possible to establish a percentage of betting related to
match fixing? Wil van Megen responded: It is not easy, because play-
ers didn’t feel comfortable to reveal these details. It is very probable
that organized crime is involved, and this scares the players.

* Question: Do you think that match fixing should be seen as a crim-
inal offence? Wil van Megen responded: The main issue is that only
players and referee are subject to the UEFA zero tolerance policy,
while this approach is not applied to the management of the clubs.

* Question: How did the football world react to the Black Book? Wil
van Megen: Players felt vulnerable and victims of the situation. There
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is a relationship between non-payment of the players and match fixing.

* Question: Is Football involved in money laundering at all level?
Brigitte Slot responded: Football is one of the main mediums for
money laundering, from the Amateur to the Professional Level.

* Question: What do you expect from the EU Institutions? Wil van
Megen responded: We expect their cooperation. In particular, the
Commission should support the Awareness Program.

* Question: Do you think that the Black book provides us with a big
picture of the situation? Wil van Megen: No, there should be more
that we don’t know, but many players are afraid to speak up, they are
afraid of possible violence, and of the system which does not encour-
age them to cooperate.

The second part of the Roundtable convened an impressive discussion
panel that included the speakers, and was joined by Marjan Olfers and
Rob Siekmann (Asser). This panel engaged in interesting discussion
and debate, with questions and participation from the audience. The
discussion was kicked off with the panelists addressing the questions:
How can we resolve the issue of sports fraud? And, what can we do
today to begin addressing sports fraud?

Some of the key issues, comments and debate by the panelists and audi-
ence members during this Asser Sports Fraud Roundtable seminar
included:

e Marjan Olfers aksed, “Do we think that we can solve these issues
within the sports world itself2” She further commented, “...there
has to be a relationship between bookmakers and sports institutions.
They both have to seek the uncertainty of the outcome and as its con-
sequence the integrity of Sport. The lacking of uncertainty and integri-
ty would be detrimental both to the bookmakers and the sports insti-
tutions.”

* R. Siekmann raised the question as to whether or not the develop-
ment of a “WADA-like” entity for sports fraud is appropriate. R.
Siekmann further stated, “In this regard it is essential the coopera-
tion and direct involvement of sports federations and national gov-
ernment. It is necessary to test whether the political world has inter-
est in tackling the issue. In order to tackle it efficiently we need some
leverage at the political level.” W. van Megen commented that UEFA
is not behaving in the right way, it is not cooperating efficiently.
Football organizations do not agree with the WADA model, there is
no strict liability and proportionality in it.” Further, he states, there
should be “balance beforehand so you don’t have to fight for it like
with WADA”. M. Olfers acknowledged that there are some similar
experiences between doping and sports fraud. T. Veenstra comment-
ed that “The European Lotteries would be in favor of a WADA-like
model but within the world of sport there is no such enthusiasm. We
can say that doping is an inside job, it stays within the system. Match-
fixing instead is part of a criminal chain, and sport is only instrumen-
tal.” M. Olfers disagreed, stating, “...when we look at doping, we
see criminal organization involved in drug trafficking. The main
issue is that the focus in only on the members of football associations,
and the problem in itself is not tackled, the criminal working outside
of the world of sport is not punished...match-fixing/sports fraud
occurs outside of the sport; if you focus on the players, you miss the
main criminal actors.”

* Addressing the question, “What is the difference between corruption
in sport and corruption in all other types of business?” B. Slot respond-
ed, “The corruption and money laundering schemes are the same in
football as in other sectors, but football has specific features more
attractive for criminal organizations. Anyway we should apply to
football the same measures used in other sectors.”

¢ M. Olfers mentioned that within The Netherlands, institutions are
working on a code of conduct. One of the issues is to be seen in clubs’
structure; if it is allowed to purchase a club from outside of the coun-
try, there are not enough checks and balances measures applicable,
and therefore, we cannot establish the legality of the money used to
buy the club.

* Unique implications around match-fixing and the relationship
between match-fixing and betting.
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* In response to the question, “Do you have any tips for police and
other organizations in this regard?” W. van Megen commented:
“Authorities should take players more seriously, but at the same time
be more flexible. It is necessary to leave the players a way out, oth-
erwise they will not be encouraged to cooperate. Awareness is also
very important, and in that regard authorities should be more active.”
M. Olfers stated, “Players and members of the sports world do not
know where or how to approach the authority and therefore they feel
alone and vulnerable.”

* The complicated aspects of sports fraud in that it often involves a
“network” of individuals and businesses which often is not easily dis-
covered or fully re-dressed.

* Addressing sports fraud at the “player” level is not sufficient to resolve
the problem. B. Slot noted that there is “too much focus on the play-
ers’.

* In response to a question regarding punishment and sanctions, T.
Veenstra commented: “The problem is that we are relying on very
few individuals. Why does nobody from sports institutions, organ-
izations, or government take a position on this topic?”

* The problem of sports fraud must be addressed cooperatively between
all areas of the sports community including: legal, academic, players,
fans, officials, legislators, etc.

* T. Veenstra commented: I think we can start to tackle the problem
ata national level, but it cannot be only national though. In the U.S.
every sports federation is against any type of sports betting. I think
this is excessive, but they have a position on the matter. What is hap-
pening creates awareness, but sometimes I'm alarmed and pessimistic.
So far it seems to be a lost cause.

* R. Siekmann recognized that “there is no structure of cooperation.”
There needs to be a coordinated and collaborative solution. T.
Veenstra elaborated on this point stating, “...there needs to be more
cooperation; and better participation between government”. T.
Veenstra also commented, that “we are fighting an uphill battle”.
There should be more focus on making sports fraud a criminal offense.

Some suggestions that were made include:

* The importance of coordination at the national and international
levels, and identifying and engaging those stakeholders.

* The need for a governance body at the EU or international level to
address sports fraud.

* T. Veenstra mentioned the Anti-money laundering regulation up for
review in the European Commission. He believes anti-betting infor-
mation should be included also.

* The need for additional governance measures such as a ‘code” or
“charter” as well as the possibility of standard language in player con-
tracts to more fully address sports fraud.

* Addressing player compensation and clubs that are not sufficiently
financed is one aspect of addressing the issue of sports fraud.

* There should be a monitoring system that will share information with
world associations, and arrangements also with UEFA, FIFA and
other organizations.

Some final comments by the panel included: B. Slot commented on the
fact that the problem consists of “interconnected illegal activity. ...quite
complex” and there is a distinction between finding the root cause and
(addressing) the political issue.” W. van Megen pointed out the “need
to focus on all individuals outside of football.” T. Veenstra stated, “I'm
quite optimistic...but recently at times pessimistic...” R. Siekmann
acknowledged, “In my opinion, this is a global issue. It is a political
problem, and the cooperation between private and public entities is
essential if we want to tackle it efficiently. There needs to be good lob-
byists at the international level.” M. Olfers concluded, “We should do
everything in our power to preserve the integrity of the game. Itall
starts with awareness.”

The Roundtable Seminar concluded with the Chairperson, Karen
Jones, recognizing that this type of forum contributes to raising aware-
ness to the ongoing issue of sports fraud, and the importance of con-
tinued dialogue and focusing on solutions to this problem.

The Asser ISLC Roundtable series continues by following-up this

The International Sports

QAW Journal



spring Sports Fraud Roundtable Seminar with a Fall Sports Fraud
Roundtable Workshop. The goal of the workshop will be to identify
specific solutions to the issue of match-fixing in the EU. The attendees
of the Fall workshop will contribute to the development of a position
paper on a key aspect of sports fraud; to be determined ahead of the Fall
workshop.

If you would like to participate in the Fall workshop please contact
the Programme Coordinator, Karen Jones at k.jones@asser.nl and check
our website, www.sportslaw.nl or www.asser.nl.

B -
Karen L. Jones, JD, MA, Programme Coordinator,
Asser International Sports Law Centre

<,

The Days of Breakaway Leagues in India

By Vidushpat Singhania*

India is amidst an exciting time in sports. Indians are realizing the impor-
tance of sport as a healthy activity as well as a source of entertainment.
This is leading to a growing popularity of sporting events and thus the
influx of money. The corporate have started perceiving sports as an
industry and have started investing substantial sums of money in sports
in the form of license/right to conduct an event, broadcasting rights,
and sponsorship rights amongst others.

As the supply of a particular sport event is limited that is a particu-
lar team/player can play a limited number of matches depending upon
the international calendar, there is increasing competition to get a slice
of the sporting pie. Thus stakeholders who fail to get a share of the sport-
ing rights often encourage breakaway leagues and tournaments and try
to lure star sportspersons to these leagues.

The success of the Indian Premiere League (IPL) in India has suc-
cessfully demonstrated the commercial viability of franchisee and clubs
based system in Indian sports. Besides cricket, leagues and independ-
ent events have begun to sprout up in kabaddi, hockey, motorsports,
volleyball, boxing and chess. A pertinent question therefore arises; are
the leagues and events held outside the aegis of the National Sport
Federation (NSF) serving a beneficial purpose for sports?

Sports worldwide are organized in a pyramid structure, where a par-
ticular sport is governed and regulated by a single IF with various NSF
affiliated to it. The IF governs the regulatory aspect i.e laying down the
rules of the sport, eligibility criteria and playing conditions, the IF also
makes the annual calendar for that sport and conducts the world cham-
pionship and other international level events. A corollary at the nation-
al level would entail that the NSF would follow the regulations of the
international federation as a condition of its membership and have exclu-
sive powers to make the annual calendar, develop grass-root level of
sport and conduct tournaments and training camps in the country.

The importance of the pyramid structure and the risk to the sports
due to multiple sport federations has been recognized by IOC and has
been addressed in the European Commission’s Helsinki Report and the
White Paper on sport. The risks are the integrity and uniformity of the
sport would be affected if the structure is not maintained and the grass-
root development of the sport will suffer. Integrity and uniformity would
entail non-discriminatory uniform rules that are applied to the sport
worldwide. It includes sporting sanctions like disciplinary action, sus-
pensions, fines and bans for behavior contrary to the spirit of sports
which lie at the core of the sport movement and can be applied only
within the sporting structure.

The directions of the Delhi High Court directing the competition
commission to undertake enquiry against the All India Chess Federation
for preventing its players from taking part in a tournament outside its
aegis, BCCI’s sanctions on the Indian Cricket League and the conduct
of the World Series Hockey by the Indian Hockey Federation alleged-

ly fall within the ambit of the IF/NSF trying to curb the advent of break-
away leagues through their rules.

The challenges to the IF/NSFs rules restricting rival tournaments and
release of players for these tournaments (e.g India) have come under
competition/anti-trust laws that is the abuse of dominant position and
anti-competitive agreements leading to unreasonable restraint of trade.
The sports industry is a unique industry because the pyramid structure
which ensures monopoly is essential in maintaining the integrity of sport
and unlike other industries, the sports industry strives on competition
rather than from the lack of it. This reasoning gives birth to the excep-
tion of ‘Specificity of Sport’ i.e certain sporting activities are excluded
from the purview of the competition laws. The European courts while
creating this exception have divided the IF/NSF activities into two parts.
The first being pure sporting functions whereas the second being activ-
ities having a substantial economic impact.

Pure sporting activities like laying down the rules of the sport, defin-
ing the size and weight of the ball and dimensions of the playing field
are excluded from the ambit of competition laws. But activities of the
IF/NSF having substantial economic impact are within the purview of
the competition law. The regulatory power of the IF/NSF if used to gain
commercial and financial advantage would fall within this ambit.

Therefore the IF/NSF to justify their rules having a substantial eco-
nomic impact needs to satisfy two essential conditions:

1. That their agreements are not anti-competitive i.e they do not
attempt/cause appreciable adverse effect on competition; and/or

2. That they are not abusing their dominant position and are not impos-
ing unfair or discriminatory conditions.

The European courts have held that these conditions in the sporting sec-
tor are satisfied when a particular rule though restricting competition
has a proper objective in mind, this objective cannot be obtained with-
out the restrictive rule and the restriction is essential for the integrity,
continuity, organization and conduct of the sport at national and inter-
national level, and the rule is applied uniformly and transparently.

The Competition Commission of India is faced with a similar task
today to recognize the specificity of sport and carve out exceptions in
the Indian scenario. The decision of the CCI will have a huge impact
on the Indian sport industry as many corporate await a chance to start
their own breakaway leagues and commercially gain from the revenues
generated from these leagues. R T

* The author is a Senior Associate at
Lakshmi Kumaran and Sridharan, Co-
author of ‘Law and Sports in India’ and is

involved in drafting the National Sports
Development Bill.
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The European Court of Justice Upholds
the Distinctiveness of the F1 Mark

By lan Blackshaw

A saga, which began 8 years ago, as to whether the Formula One word
mark ‘Fr’ was distinctive or generic, ended with an affirmative judge-
ment in the Court of Justice of the European Union (CJEU) rendered
on 24 May, 2012 in Case T-10/09 Formula One Licensing BV v OHIM.

The background to this case and the intermediate proceedings are as
follows:

On 13 April 2004 Racing-Live SAS filed an application for registra-
tion of a Community Trade Mark (CTM). The trade mark was subse-
quently transferred to Global Sports Media Ltd, and was applied for in
respect of several goods and services ‘relating to the field of formula I’
in classes 16, 38 and 41.

The figurative sign (the Global F1 Live Sign), the subject of the CTM
application, is reproduced as follows:

The application was opposed by Formula One Licensing (Formula One)

which claimed that the Global F1 Live Sign should be refused registra-

tion under Article 8(1)(b) and 8(s) of Regulation No 40/94 (now

Regulation No 207/2009). The opposition was based on two of Formula

One’s earlier marks, namely:

* the word mark “F1” in respect of which Formula One had registra-
tions in Germany, the UK and international registrations in Denmark,
Germany, Spain, France, Italy and Hungary; and

* the figurative Community trade mark (the F1 Logotype), reproduced
as follows:

Farmuie X

The F1 Logotype was registered in respect of goods and services in Classes
16, 38 and 41 covering, inter alia, the goods and services covered by the
F1 Live application, as were the

international registrations for the F1 word mark. The German regis-
tration was in class 41 (providing sporting activities) and the UK regis-
tration was for goods and services in class 16 (including paper and print-
ed matter) and class 38 (including telecommunication services and elec-
tronic transmission of data).

Formula One also claimed that all its marks had enhanced distinc-
tiveness on account of their use over many years in relation to various
goods and services.

The Opposition Division of OHIM (Office for the Harmonisation
of the Internal Market) (Community Trademark Office) rejected the F1
Live application, relying on the earlier international registrations for the
F1 word mark. It found that the Global Fi1 Live Sign was similar - to a
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medium degree - with the earlier mark; that the goods and services cov-
ered by the two marks were similar; and that there was a likelihood of
confusion under Article 8(1)(b) of the CTM Regulation.

In an appeal to the First Board of Appeal (BoA), the BoA annulled
the decision ruling that, despite the similarity between the goods and
services, the marks in contention were not sufficiently similar and there
was no likelihood of confusion. In reaching its decision the BoA held
that the relevant public perceived the combination of ‘F’ with ‘1’ as the
generic designation of a category of racing car and, by extension, of races
involving such cars and, consequently, that the reputation of Formula
One’s marks concerned only the figurative ‘Fr’ element of the F1
Logotype. Similarly, regarding the Article 8(5) objection, the BoA found
that few consumers attribute any distinctive character to the abbrevia-
tion ‘Fr’ unless it is represented in the fanciful manner of the F1
Logotype. Since the BoA felt consumers regarded ‘Fr’ as a generic term
and that the Global F1 Live Sign would not remind the public of the F1
Logotype, the former would not tarnish the reputation of the latter.

In an appeal to the General Court of the European Union, the Court
upheld the findings of the BoA and dismissed Formula One’s objections
on the following grounds:

Article 81)(b) of the CTM Regulation

The Court noted that the comparison must be between the marks as a
whole, even though certain components of compound marks may be
more dominant than others.

In the case of Formula One’s earlier marks the Court agreed with the
BoA that the relevant public would perceive the combination of the let-
ter ‘F’ and the numeral ‘1" as an abbreviation of ‘Formula One’ which
is the commonly used designation of a category of motor sport. Further,
it supported the BoAs finding that, in fact, it was only the stylised ‘Fr’
element of the F1 Logotype that was perceived by the public to be the
opponent’s trade mark in relation to its commercial activities in the field
of Formula One motor racing.

In reaching this conclusion the Court noted that over the previous
decade Formula One had consistently and exclusively used the F1
Logotype when granting licenses and had ensured strict compliance by
licensees. Consequently, the public had only been exposed to the F1
Logotype and had grown to associate this mark (and this mark only)
with the opponent’s activities in Formula One. It was supported in its
conclusion by survey evidence which suggested that the sign ‘Fr’ was
commonly perceived as a generic abbreviation for Formula One motor
sport by the relevant public.

Having reached these conclusions the appropriate test for the pur-
poses of Article 8(1)(b) was between the Global F1 Live Sign and the F1
Logotype. The Court found that there was little visual similarity between
the relevant marks because of the presence of the word ‘LIVE’ in the
Global Fr Live Sign. Also the type setting of the respective marks was
different, and the particular style of the ‘F1’ element of the F1 Logotype
was unique. There was some degree of conceptual similarity, although
the addition of ‘LIVE’ made the Global F1 Live Sign “conceptually rich-
er”, suggesting the reporting of an event in ‘real time’. Overall, the Court
considered that the degree of similarity was weak and, consequently,
there was no likelihood of confusion between the marks in contention.

Finally, the Court noted that the validity of Formula One’s earlier
word marks for ‘Fr’ could not be put into question in the context of the
opposition proceedings. However, its ruling left

little doubt that it regarded these marks as generic in relation to the
relevant goods and services and lacking distinctiveness.
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Article 85) of the CTM Regulation

Formula One’s arguments Article 8(5) could only be made in respect of
the F1 Logotype, since the Court agreed with the BoA that this was the
only sign in respect of which Formula One had shown use and reputa-
tion. In order to succeed, Formula One needed to demonstrate that the
marks in contention were identical or similar; that the F1 Logotype had
reputation; and that there was a risk that the Global F1 Live Sign would
take unfair advantage, or be detrimental to, the distinctive character or
repute of the F1 Logotype.

The Court looked first at whether the respective marks were similar
and, following its analysis of Article 8(1)(b), it concluded that they were
not. The presence of the element F1’ in the Global F1 Live Sign was not
sufficient (in light of the Court’s decision that the public regarded this
as a generic abbreviation) to offset the visual contrast between the respec-
tive marks, and there was no risk of an association between the two.

Formula One appealed against this ruling to the Court of Justice of
the European Union (CJEU) asking the Court to set aside the judg-
ment of the General Court.

CJEU Judgement

In its Judgment handed down on 24 May, 2012, the CJEU noted, first,
that that the Community trademark does not replace the national trade-
marks of Member States and that the two types of trademark co-exist
in the economic life of the European Union. The Court stated that, in
this dual system of trademarks, the registration of national trademarks
is solely a matter for the Member States and that, therefore, OHIM and
the General Court are not competent to deal with either the registra-
tion or the declaration of invalidity of those trade marks.

Accordingly, the Court noted that the validity of a national trade mark
may not be called into question in proceedings opposing the registration
of a Community trade mark, but only in cancellation proceedings brought
in the Member State in which the national trade mark was registered.

Also, according to the Court, it cannot be found, in such opposition
proceedings, that a sign identical to a national trade mark is devoid of
distinctive character; that is, the ability to allow the public to associate
the products and services designated by the sign with the company which
applied for its registration. Such a finding would be likely to eliminate
the protection which national trade marks are intended to provide.

The Court, therefore, noted that, in a situation such as that of the
present case, OHIM and, consequently, the General Court, must ver-
ify the way in which the relevant public perceives the sign which is iden-
tical to the national trade mark, solely in relation to the mark applied
for, and evaluate, if necessary, the degree of distinctiveness of that sign.
In that respect, the Court pointed out that it is necessary to acknowl-
edge a certain degree of distinctiveness of a national mark on which an
opposition against the registration of a Community trade mark is based.

In those circumstances, the Court found that, in finding that the sign
‘Fr’, identical to the national trademarks of Formula One, was devoid
of distinctive character, the General Court called into question the valid-
ity of those trade marks in proceedings for registration of a Community
trade mark and, therefore, infringed the Regulation on the Community
Trade Mark.

Accordingly, the CJEU set aside the judgment of the General Court
and, since the CJEU was not in a position to give final judgment in the
matter, referred the case back to the General Court for the appropriate
ruling.

Comments on the Case

The ruling of the CJEU, in the opinion of the author of this article, is
clearly correct in principle, especially as it respects the well-known con-
cept of the territoriality of trademarks. It seems surprising, therefore,
that F1 trademark registrations were not taken into account by the BoA
and the General Court in deciding the Formula One opposition to the
F1 Live CTM application, but were summarily dismissed by them. These
are existing trademark registrations and, as such, are valid until success-
fully legally challenged in the appropriate proceedings.

Furthermore, as a result of the F1 trademark registrations, by defini-
tion, the F1 mark is considered to be distinctive and not descriptive or
generic and must be respected as such. Also, the name ‘Fr’ is the essen-
tial component of the trademarks in contention and clearly there is con-
fusion between the two of them. Indeed, the word ‘Live’ does not add
any distinctiveness to the applicant’s mark to prevent such confusion.

As the CJEU noted in its Judgement, Community trademarks and
national registered trademarks co-exist and are not, therefore, mutual-
ly exclusive or superior, the basis on which the BoA and General Court
had proceeded.

Property rights - and trademarks are a species of property (intangi-
ble) recognised by the Law - can only be taken away by a proper legal
procedure and not at the will of the BoA and the General Court, who
have no power to do so under the provisions of the CTM Regulation.

Again, it seems that this general legal principle is axiomatic and it is
a pity that Formula One has had to endure the time and expense of tor-
tuous legal proceedings for the distinctiveness and validity of their F1
trademark to be finally recognised and upheld by the European Court
of Justice. But that is how the Law works and develops!

This ruling is not only of importance, of course, for Formula One,
but also for the proprietors of other so-called famous sports marks and
the consequent need to recognise and protect them legally.

T
Professor Ian Blackshaw is an Honorary Fellow of the TMC Asser
Instituut International Sports Law Centre and may be contacted by
e-mail at ‘ian. blackshaw@orange.fr’

Match-Fixing in Sport: A Mapping of Criminal
Law Provisions in EU 27 (March 2012)

By Karen L. Jones, JD, MA

In March 2012, the European Commission released a report on Match-
Fixing in sport. The report is the first of its kind to look specifically at
the issue of match-fixing and attempt to identify the criminal provi-
sions of the 27 EU countries with specific application to this issue. The
report defines the arena of match-fixing and provides an explanation of
how match-fixing is a threat to the integrity of sport, and the impact to
public order; which is referenced as the reason for the attention being
placed on match-fixing.

The research takes the approach of employing surveys as a primary
means of information and data gathering. As a result one research con-
straint is identified as receiving relatively small amounts of reliable infor-
mation. A further research restraint is the lack of literature available on
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the topic of manipulation of sports results in Europe. Further, it is
stressed that little academic work has been done in this area.

The report shows that approaches taken in the EU to address match-
fixing are not uniform. A major limitation of the research is the lack
of data and lack of consistency by Member States in addressing this
issue. Many of the criminal provisions reviewed did not contain spe-
cific reference to match-fixing, only general provisions around fraud
or corruption. Are these types of provisions sufficient when attempt-
ing to apply this to the unique areas of “sports corruption” such as
match-fixing? Perhaps additional research is necessary to clearly iden-
tify a legal framework that would be sufficient to address match-fixing
in the EU.
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Asser International Sports Law Centre

Originating from a series of roundtable sessions on the Bosman case in 1996,
international sports law has developed into one of the main areas of research
within the TM.C. Asser Instituut. The research is interdisciplinary as well as
comparative, covering all fields of law in which the Instituut specialises, i.e., private
international law, public international law including the law of international
organisations, international commercial arbitration and the law of the European
Union.

Asser ISLC was officially launched on 1 January 2002 within the framework of the
T.M.C. Asser Instituut for international law. The mission of the Asser ISLC is to
provide a centre of excellence in particular by providing high quality research,
services and products to the sporting world at large (sports ministries, international
- infergovernmental - organisations, sports associations and federations, the
professional sports industry, etc.) on both a national and an international basis.

The Centre’s activities include:
* Fundamental research, Applied (contract) research, Consultancy
 Seminars and Conferences, Education and Training

e Library, Documentation/Information, and Publications (Sports law book series,
and The ISL))

The International Sports Law Journal (ISU), the official journal of the Asser
International Sports Law Centre, was started in 2000 with the main purpose of
providing valuable legal commentary and informing those interested in sports and
the law about |ega||y relevant deve|opments in the world of sport from a national
and international perspective. Internationally, sports law is recognized as an
emerging specialty area and the ISU is well known for providing important
information to the international sports law community. The ISU is the only truly
“infernational” sports law journal that experts, practitioners and academics rely on
for providing interesting, necessary and valuable information regarding sports law
related topics. The ISU has an international Editorial Board and is supported by
an international Advisory Board of prominent sports lawyers representing all areas
of sports law.

For more information on the ISU, Asser ISLC, sports law book series, and other activities, please
visit our website at www.sportslaw.nl.




The Five sections of the study establish a methodological approach. .
First, attempting to produce a definition of match-fixing; then review-
ing the main legal instruments that apply to match-fixing in Europe

and internationally; next, mapping and analysis of the criminal provi-

sions within the 27 EU Member States; then presentation of the main 7.
findings; and finally, in Section s, a list of ten policy recommendations

for the EU focused on better addressing the issue of match-fixing. The 8.
recommendations include:

Reinforce international cooperation by promoting international agree-
ments on mutual legal assistance in criminal matters and including
a reference to integrity of sports in international agreements

6. Set-up a platform for exchange of information and best practices

Facilitate the coordination and cooperation between sport organiza-
tions, betting operators and law enforcement agencies
Raise awareness

1. EU’s active involvement in the Council of Europes’ initiatives

2. Adopt a definition of the manipulation of sport results, ensure that
Member States have an effective legal framework to cope with match-
finding

3. Encourage disciplinary rules and proceedings as well as a closer col-
laboration of sport organizations with law enforcement agencies and
betting operators

4. Encourage cooperation of the enforcement European agencies

9. Explore the link between betting related provisions and the integri-
ty of sport
10.Further data

The European Commission report looks across the EU at criminal pro-
visions that address match-fixing and allows insight and overview for
comparison purposes. Since match-fixing tends to be a transnational
sports issue, it will be interesting to see the next steps taken by the
European Commission and the EU Member States in the on-going fight

EUROPOL and EUROJUST against match-fixing. T
Retraction/Corrections
With our sincere apologies, we make the following retractions and/or corrections.
Name Article Title ISLJ Vol ISLJ Vol Retraction | Correction | Notes/
(error) (correction) Comments
Armout The Sport 2011 (3/4) 2012 (1/2) X N/A This article was
Geeraert, Jeroen | Governance published in the ISLJ
Scheerder and | Network of in error. It should not
Hans Bruyninckx | European Football: have been published
Towards a More in the 2011 3-4
Important Role for edition.
the EU and
Football’s
Stakeholder
Organizations
Matthijs De Sanctis and the |2011 (3/4) 2012 (1/2) X Bio information is
Withagen and | Article 17: the Last missing for M.
Adam Whyte of the Saga? Withagen. Should
have read as follows:
“Graduated from the
LL.M. International
Sports Law
programme at ISDE in
December 2011, and
is currently working at
Ruiz Huerta & Crespo
Sports Lawyers in
Valencia, Spain.”
John T. Wendt | The FEl and the 2011 (3/4) 2012 (1/2) X Name on article
Continuing Fight spelled “Wend"
against Doping in should be “Wendt”.
Equestrian Sport Also should have
included “*” with the
following bio
information: John T.
Wendt, J.D., M.A,
with the Department
of Ethics and Business
Law, Opus College of
Business, University of
St. Thomas; Member,
Court of Arbitration
for Sport;
Member, LPGA
Special Anti-Doping
Arbitration Panel.
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‘Cas and Football: Landmark Cases’ Alexander Wild (Editor) 2012 TMC
Asser Press The Hague The Netherlands Hardback Pages 272 + XllI
ISBN 978-90-6704-807-1 Price: €105, 45

The Court of Arbitration for Sport (CAS) has established itself during
its twenty-years of operations, which began in 1984, as its founders
intended, as the ‘Supreme Court of World Sport’. The CAS is based in
Lausanne, Switzerland, and is the final Court of Appeal for almost all
the International Sports Federations and also in doping cases pursuant
to the provisions of the World Anti-Doping Agency Code. Its impor-
tance in the international sporting world, therefore, cannot be over stat-
ed. The CAS also deals with commercial disputes relating to sport, for
example, disputes arising under sponsorship and merchandising agree-
ments, especially those with an international dimension.

Football is not only the world’s favourite sport; it is also the world’s
most lucrative one. The FIFA World Cup, which was last held in 2010
in South Africa, was, despite all the fears about security, highly success-
ful. In fact, FIFA made a profit of US$ 1.1 billion from the event!

It is interesting to note that FIFA, the World Governing Body of
Football, only became a member of the CAS in 2002, but since then
the workload of the CAS has increased exponentially each year (aver-
aging now around 300 cases a year), due, in no small measure, to the
number of football-related disputes being referred to the CAS as the
final Court of Appeal in football cases. In fact, a special division of CAS
Arbitrators, who are specialised in football legal matters, has been cre-
ated to deal with these appeal cases, many of which relate to disputes
under the FIFA Status of Players and Transfer Regulations. Many of
these disputes involve millions of dollars in respect of the fees paid for
the international transfer of players from one country club to another.

Not only is the CAS, through its cases, establishing a kind of ‘Lex
Sportiva’ - a discrete body of Sports Law - in relation to sports disputes
in general, but also in relation to football disputes in particular, despite
the fact that CAS is not required to follow a ‘stare decisis’ principle - the
doctrine of binding judicial precedent so beloved of Common Law juris-
dictions. In other words, CAS Panels, who decide disputes brought
before it, are not required to follow the decisions (known as ‘Awards’,
CAS being an Arbitral Body) of previous Panels in similar cases.
However, in practice, Panels do tend to follow earlier decisions as a mat-
ter of ‘comity’ and in the interests of legal certainty.

This Book - another first in the highly successful Asser International
Sports Law Series (established by Professor Rob Siekmann) - is a wel-
come addition to the sports law literature, and Alexander Wild, the
Editor, who is a practising Attorney in Stuttgart, Germany, and a for-
mer Research Fellow of the Asser International Sports Law Centre in
The Hague, the so-called ‘Legal Capital’ of the World, is not only to be
congratulated on conceiving the idea for such a work, but also on exe-
cuting it so professionally.

This slim volume (in fact, a case of multum in parvo) is a veritable
mine of useful information on leading CAS cases in the football field.
The Book covers such matters as club ownership, including the famous
ENIC (English National Investment Company) unsuccessful legal chal-
lenge against the UEFA rules limiting the common ownership of clubs
playing in UEFA competitions as being anti-competitive in an econom-
ic sense (subsequently, the European Commission, advised by the
Competition Directorate) came to the same conclusion as the CAS
Advisory Opinion that these rules, which were, of course, restrictive in
nature and effect) were justified on sporting competition grounds and
not unduly restrictive - truly, therefore, a landmark CAS case); players’
contracts, especially their breach, including the Andrew Webster case
and the subsequent Matuzalem case on anticipatory breach and the
quantum of damages payable as a result, and also the validity of unilat-
eral options, which, to the surprise of many lawyers, were upheld in the
Panathinaikos case on the particular facts and in the particular circum-
stances, the CAS finding that there was a contractual balance between
the club and the player; football hooliganism (the so-called ‘English
Disease’); match fixing (the current concern of FIFA); and, of course,
doping cases, the scourge of all sports and, which like the poor, are
always, sadly, with us.

In relation to doping, the Book deals, amongst others, with the issue
of whether a sanction should be imposed on an entire team, where one
of its members is found guilty of a doping offence. This matter arose in
the case of the Football Association of Wales v UEFA, and the CAS did
not, in fact, impose any penalty on the entire team involved. The case
concerned the Welsh and Russian teams in Euro 2004, in which a mem-
ber of the Russian team tested positive and the Welsh team cried foul
when they were knocked out of the Competition, claiming that the
Russian team, through the use of performance enhancing drugs taken
by one of their players, had gained an unfair sporting advantage and
that the whole team should, therefore, be sanctioned and disqualified
from the Competition and the Welsh team allowed to go further in the
Competition.

All the contributors to this Book, including the Editor, are special-
ists in football-related sports disputes, and this gives the Book a certain
authority and cachet.

In fact, the Book is one that your reviewer, despite contributing the
Introductory Remarks, can, without any shred of bias on his part, whole-
heartedly recommend; and one, therefore, that should, I would submit,
be on the book shelves of every self-respecting sports lawyer, whether
interested or involved in football or not! Remember, the legendary man-
ager of Liverpool Football Club, Bill Shankly, when, on one occasion,
was asked whether football was a matter of life and death, replied: “oh
no, it's much more important than that!”

Professor lan Blackshaw
International Sports Lawyer And Member Of Cas

Lex Sportiva: What is Sports Law? Robert C R Siekmann & Janwillem
Soek Editors 2012 TMC Asser Press The Hague The Netherlands
Hardback Pages 391 + XIX ISBN 978-90-6704-826-6 Price € 47,65

This Book deals with a subject close to the heart of your reviewer, hav-
ing been a pioneer of Sports Law, both as a practitioner and an academ-
ic, for more than twenty-five years. Is there such a thing as Sports Law
- akind of ‘Lex Sportiva’ - as a discrete/distinct body of Law? And, if so,
what is it and which criteria should be used to identify it?

This is a vexed and continuing question and divides academics and
practitioners alike. Certainly sport is important - this is not only recog-
nised by the European Union in the so-called Sport Article 165 of the
Lisbon Treaty, but also by the fact that sport is big business globally. As
such, there is an important interface between Sport and the Law and
the different ways in which they influence and engage with one anoth-
er. In other words, there are more and more contentious and non-con-
tentious issues all the time which fall to be determined by the Law around
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the world. This phenomenon presents an on-going and fascinating chal-
lenge to general and sports lawyers alike.

The Book brings together contributions from a variety of authors
from a variety of countries and also includes extended Papers present-
ed at the 2010 Djakarta Conference on “The Concept of Lex Sportiva
Revisited’ organised, amongst other bodies, by the Indonesia Lex
Sportiva Instituta, whose Executive Director, Hinca I Pandjaitan, has
written the Foreword to this Book, which he describes as “timely” and
with which your reviewer would entirely agree!

Amongst the distinguished contributors to the Book are Ken Foster,
of the Centre for Law, Society and Popular Culture of the University of
Westminster, UK, who is widely considered to have coined the term
‘Lex Sportiva’; Professor James Nafziger, the Honorary President of the
International Association of Sports Law; and Professor Stephen
Weatherill of Oxford University, UK, an acknowledged expert on Sport
and EU Law.

The Book ends with the text of the Inaugural Lecture of Professor
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Robert Siekmann, entitled “What is Sports Law? A Reassessment of
Content and Terminolgy, which he delivered on 10 June, 2011, on accept-
ing the newly-established Chair of International and European Sports
Law of the Erasmus University of Rotterdam, The Netherlands. In this
Lecture, he concludes that “sports law exists!” and goes on to nuance its
public and private nature.

This Book is another first in its field for the highly acclaimed Asser
International Sports Law Series and one which your reviewer can unre-
servedly recommend to all those involved in any way with Sport and its
interaction with the Law; that is, nailing my colours firmly to the mast:
Sports Law!

Profeéssor Ian Blackshaw

"Sports Betting: Law and Policy’ Paul M Anderson lan S Blackshaw
Robert C R Siekmann and Janwillem Soek (Editors) 2012 TMC Asser
Press The Hague The Netherlands Hardback Pages 1029 + XV ISBN
978-90-6704-798-2 Price: €10, 95

This Book is another first for the highly successful Asser International
Sports Law Series (established and developed by Professor Rob
Siekmann, who is also one of the Editors of the Book) and deals with
the controversial and important subject of Sports Betting. Indeed, the
Asser Press are to be warmly congratulated on publishing this Book.

Betting and sport have been uneasy bedfellows since the dawn of
time. Gambling is now a significant global industry, which is worth
around 0.6% of world trade - that is, around US$ 384 billion! In fact,
certain sports, such as Horseracing, rely on betting in a sporting and
also a financial sense for their popularity and survival.

Betting on the outcome of sporting events is a very popular pastime
and well-established in the human psyche; but, like any other human
activity, sports betting is open to corruption and improper influence
from unscrupulous sports persons, bookmakers and others who are out

to make a quick buck - improperly and unfairly. Take, for example, the
recent ‘spot fixing’ case in the Fourth Cricket Test Match between
England and Pakistan at Lord’s, which involved balling no balls at pre-
determined times during the Match and betting on them, and which
resulted in jail terms for those involved! And rightly so, since who wants
to watch a sports event, whose outcome is predetermined, or to use the
jargon ‘fixed’. That is just not cricket, to use an English colloquialism,
and undermines the integrity of sport!

This Book deals - quite extensively and impressively - with the reg-
ulation of sports betting in 45 countries around the world, ranging from
Argentina to the United States of America. All the contributors are spe-
cialists in this particular field of sports law, which makes the Book quite
authoritative and well worth its price tag.

This veritable tome is a very welcome addition to the sports law lit-
erature and one that will, I am quite sure, prove to be an invaluable
resource to all those concerned with sports betting in various capacities,
including professional adviser and those who are involved in the organ-
isation and administration of National Lottery Schemes, which provide
significant financial benefits for sport as a ‘good cause’!

Professor lan Blackshaw
International Sports Lawyer
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Our Firm Cardigos specialises in providing high-end legal advice to its clients
in complex business transactions. The firm is distinguished not only by the
depth and high quality of its advisory services, but also by the innovative skills
and commercial awareness of its lawyers. Our low ratio of partners to associ-

ates allows us to offer our clients an intense and highly individualised focus on

their needs. The firm has leading practice groups which often have a cross
border focus due to their international expertise. On a cross border level, we
work together on an integrated team basis with leading independent law firms

around the world to better serve our clients.

Cardigos e Associados

Sociedade de Advogados R.L.
Avenida da Liberdade, 200, 5° Dto.
1250-147 Lisboa - Portugal
Tel:+351 21 330 39 00

Fax:+351 21 330 39 99
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Introducing the New Journal:

Global Sports Law and Taxation Reports

We are proud to announce a new publishing and ground-breaking venture
providing quarterly reports on the worldwide legal and tax aspects of sport and their
practical implications, including EC legal and tax developments, which will be available in
print and on line. The launch date for the first issue of Global Sports Law and Taxation Reports
will be the end of November 2010. Next and subsequent year’s issues will be published in
March, June, September, and December.

The Editors

The new Journal Global Sports Law and Taxation Reports
will be edited by Professor Ian Blackshaw and Dr Ryjkele
Betten, with specialist contributions from the world’s leading
practitioners and academics in the sports law and taxation
fields.

Prof. Ian Blackshaw is a well-known and acknowledged
leading international sports lawyer and academic, active in
many sports law associations and a Member of the Court of
Arbitration of Sport (CAS) in Lausanne, Switzerland. He

is also a prolific author of Books and Articles and regular
Speaker at International Seminars and Conferences on
various aspects of Sports Law, including the business side of
Sport, which is now a global industry worth more than 3% of
world trade.

Dr Rijkele Betten is likewise involved in the field of
international tax. Since 1985, he has been publishing and
speaking on international tax law at many international
events, and during the past 10 years has specialized in
international tax issues impacting on the mega incomes to
be derived by sports persons, sports event organisers, sports
marketers and broadcasters from sports and associated
activities.

Messrs. Blackshaw and Betten have each built up a
prodigious personal and professional network of experts and
contacts worldwide, and through these networks they are
able to offer subscribers to Global Sports Law and Taxation
Reports very valuable information and practical insights of a
topical nature at the highest possible levels.

The Publishers

NOLOT publishes the International Guide to the Taxation
of Sportsmen and Sportswomen (soon as a database on the
internet). Also, NOLOT Seminars is organising high quality
seminars in the Netherlands and abroad on these issues.

A free newsletter on ongoing developments is distributed
through www.sportsandtaxation.com.

Contents

Global Sports Law and
Taxation Reports will feature:
articles; comparative surveys;
commentaries on topical
sports legal and tax issues; and
documentation.

GSLTR

The unique feature of Global
Sports Law and Taxation
Reports is that this new Journal
| combines for the first time up-

to-date valuable and must-have
information on the legal and tax aspects of sport and their
interrelationships.

Legal Topics featured will include:

m Intellectual Property Law including Sports Image Rights

m Sports Marketing Agreements including Sponsorship &
Merchandising

m EU Competition Law and Sport

m Sports TV Rights and their commercialisation

m Labour Law and Sport including eligibility and transfer
issues

m Doping and its Financial Consequences

Tax Topics featured will include:

Tax Treatment of Sports Image Rights

Tax Residence of Sports Persons

Tax Treatment of Sports Marketing A greements
Double Taxation Issues

Tax Planning for High Net Worth Sports Persons
VAT Issues

Frequency and Subscription details

The Journal will be published on a quarterly basis. The
subscription fee will be € 350 per year (the database version
will become available in 2011, with a very much reduced
price for subscribers to the Journal).



