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HONORABLE JUDGES!

You are holding a judge’s Benchbook containing materials for hearing cases of international
crimes — the most serious and heinous acts that no one could have imagined being com-
mitted in Ukraine just a few years ago.

The unprovoked armed aggression against Ukraine has become a real challenge for the en-
tire State and for the domestic justice system. In these difficult times, the National School
of Judges acted as a platform for a broad inter-judicial dialogue on managing the wartime
court work and hearing new categories of cases brought about by a large-scale war. In this
context, we have revised the priorities of judicial education in favor of focusing on interna-
tional crimes, including war crimes, as well as on criminal offenses against the foundations
of national security.

In order to strengthen the capacity of judges to consider cases of war crimes, the National
School of Judges of Ukraine, in cooperation with its international partners, has launched
a comprehensive plan for judicial education comprising numerous webinars, workshops,
training sessions, and other events, has set up a system of individual counseling for judges
before whom relevant proceedings are pending, and has initiated the preparation of auxiliary
materials for judges, such as guidelines, memos, collections of documents, and handbooks
for judges on topical issues of criminal proceedings in war crimes cases.

This publication, intended to help judges properly administer justice in war crimes, cases
was among the most notable efforts in this regard. It is the first time indeed that Ukraine
and its national judicial system have faced the problem of prosecuting perpetrators of war
crimes. Dozens of thousands of criminal proceedings have been registered, each requiring
accurate conduct classification, proper collection and recording of evidence, and a fair trial
and justification of the court’s decision.

By expressing my sincere gratitude to the representatives of the USAID Justice for All Activity
and the authors of this publication, I rest confident that it will provide answers to numerous
questions arising in the course of the administration of justice and will help fulfill the tasks
of the criminal justice system in considering this extremely important category of cases.

Mykola ONISHCHUK Rector of the National School of Judges of Ukraine
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HONORABLE JUDGES!

This Benchbook builds on a judicial needs assessment completed by the USAID Justice for All
Activity, which recommended preparing an on-demand educational and skill development
tool written for judges that is focused on guaranteeing the fair and impartial adjudication of
international crimes. Subsequently, it is designed to provide you with materials and guide-
lines based on the most relevant practices of international courts and tribunals together
with an analysis of Ukrainian laws and related caselaw. This truly unique publication was
developed by experienced Ukrainian judges along with national and international experts
in international law in close cooperation with the Supreme Court and National School of
Judges of Ukraine to support you and your decision-making processes in considering cases
involving international crimes.

As international law provides that the bulk of criminal cases must be handled at the domestic
level in line with criteria set out by international humanitarian law, international criminal
law, and international human rights law, it is vitally important to support the adjudication
of international crimes at the national level, including strengthening the legal framework,
building the capacity of judges, and reinforcing the administration and management of cases
by courts. Accordingly, this Benchbook forms part of a holistic approach to uphold inter-
national and European standards, while ensuring accountability for international crimes.

Since adjudicating international crimes further requires specialized knowledge, the introduc-
tion of this Benchbook supports developing the necessary expertise to effectively consider
cases, forming part of a set of demand-driven and tailored teaching materials. Moreover, it
serves as a knowledge resource on the application of substantive international law within
the Ukrainian context that will ultimately contribute to drafting high-quality, well-reasoned
judgments in international crimes cases. In this regard, I would like to express my deep ap-
preciation to the authors for their contributions and the Supreme Court and National School
of Judges of Ukraine for their partnership in preparing this first of its kind publication.

David VAUGHN Chief of Party of the USAID Justice for All Activity
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AIM OF THE BENCHBOOK

1.

This Benchbook is designed to assist Ukrainian judges in the fair and effective adju-
dication of international crimes under Ukrainian domestic law in accordance with
international norms and domestic law and procedure. The Benchbook in particular
collects and analyses materials which are designed to assist judges in cases which
involve war crimes, genocide and the crime of aggression.

. While governed by Ukrainian national law, the adjudication of cases related to the

ongoing armed conflict requires judges to interpret offences from the Criminal Code
of Ukraine (CCU) that are, in essence, international crimes enumerated in interna-
tional law. In particular, “Planning, preparation and waging of an aggressive war”
under Article 437 of the CCU corresponds to the crime of aggression, while “Violation
of the rules and customs of war” under Article 438 of the CCU and “Genocide” under
Article 442 of the CCU reflect, respectively, war crimes and genocide.

. The Benchbook sets out in detail the applicability of international crimes under

Ukrainian national law. It further compiles relevant international legal sources,
including international treaties, judicial decisions and academic commentaries to
provide a comprehensive overview of the crime of aggression, war crimes and geno-
cide. This analysis is designed to assist judges in the interpretation and application
of the relevant domestic offences.

In addition, while, the current Ukrainian legislation does not criminalize crimes
against humanity, the benchbook anticipates the possibility that Ukrainian judges
may be called upon the adjudication of the crime in the near future. As a result, a
section providing guidance on the interpretation of crimes against humanity was
also incorporated in the Benchbook.

. The Benchbook also addresses the practice of international criminal jurisdictions

and relevant human rights treaty bodies in relation to additional key topics, including
modes of liability, defenses in criminal law, and some discrete procedural issues. While
strictly speaking, the treatment of these topics under international law may not be
directly applicable to domestic proceedings, these sections are designed to provide
useful guidance to judges on the interpretation of relevant domestic provisions.

. The methodology and content of this Benchbook have been developed in partnership

with the National School of Judges of Ukraine and the Supreme Court of Ukraine. The
proposed methodology and content were discussed with and approved by Justices of
the Supreme Court as well as judges of appellate and first-instance courts. The draft-
ing of the Benchbook was conducted by Ukrainian judges and international experts
from UpRights and Global Rights Compliance (GRC), supported by MATRA-Ukraine
Project, under the overall guidance and support of the USAID Justice for All Activity.
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METHODOLOGY

7.

10.

The Benchbook has been created to provide judges with a clear and structured frame-
work to apply international law relevant to international crimes in accordance with
international and domestic law provisions. It is primarily based on analysis of relevant
international instruments and international criminal tribunals and courts. Specific
emphasis has been devoted to explaining how the relevant international sources and
instruments may be applied at the domestic level or may be used to interpret national
provisions in the context of cases involving international crimes.

. Atthe international level, international crimes have been part of the focus of interna-

tional criminal courts and tribunals, including, inter alia, the Nuremberg Tribunal, the
International Criminal Tribunal for the former Yugoslavia (ICTY), the International
Criminal Tribunal for Rwanda (ICTR), the Special Court for Sierra Leone (SCSL), the
Extraordinary Chambers in the Courts of Cambodia (ECCC), and the International
Criminal Court (ICC). Over the course of the last 70 years, the practice of these inter-
national criminal jurisdictions have clarified the classification, scope, and relevant
legal elements of international crimes incorporated into the national legislation of
Ukraine. In providing analysis relevant to the domestic adjudication of cases related
to international crimes, the Benchbook incorporates grey boxes throughout the text
that contain extracts from relevant caselaw. Further, footnotes contain links to the
full text of the respective law and judgements of relevant courts and tribunals. As a
practical tool, the Benchbook also includes throughout the text yellow boxes which
summarize complex issues of law and blue boxes containing practical case studies.

. The Benchbook further outlines, where appropriate, commentary from leading aca-

demics and experts which elaborates and clarifies on the nature and applicability of
international crimes. This content is included to supplement gaps in the jurisprudence
of international criminal tribunals or international human rights courts concerning
international crimes.

In addition, the Benchbook highlights any discrepancies or fragmentation in interna-
tional practice. For example, where there is a noticable difference between customary
international law and the famework of the International Criminal Court.
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CONTENT

11.

12.

13.

14.

15.

16.

The Benchbook is composed of three main sections: (1) Introduction; (2) Substantial
international criminal law (Chapter 1); and (3) Procedural Aspects (Chapter 2).

Introduction. This section provides an overview of the Introduction, Sources of
Law: applicable to the armed conflict in Ukraine. More specifically, it discusses the
general framework and the applicability of L. International Humanitarian Law; II.
International Human Rights Law and III. International Criminal Law. In addition,
the introduction offers a presentation of the Specific Provisions Dealing with the
Prosecution of Prisoners of War under international humanitarian law.

Chapter 1 — Substantial international criminal law — Part 1 — International Crimes
under Ukrainian Law — contains an analysis of four international crimes: I. War

Crimes; II. Crime of Aggression; III. Genocide; and IV. Crimes Against Humanity
according to the practice of international courts and tribunals in the context of the
corresponding domestic provisions of the CCU. In doing so, it outlines the specific
methodology used to interpret relevant Ukrainian criminal provisions and the appli-
cability of international law.

The Benchbook adopts a specific structure designed to assist judges to analyse each
enumerated international crime, which includes:

* A yellow box containing an explanation, or algorithim, summarising the main
elements of each crime and/or underlying acts.

« The applicability of the relevant international framework under the Ukrainian
domestic law.

« Discussion of the objective elements of the crime.
« Discussion of the subjective elements of the crime.
« Discussion of the common or contextual elements of the crime (when relevant).

Chapter 1 — Substantial international criminal law — Part 2 — Other Aspects of

substantial international criminal law applicable in the context of domestic pro-
ceedings — provides a comparative analysis of Ukrainian national law and interna-

tional criminal law concerning: I. Modes of liability and II. Defences in cases related
to international crime. The subsections concerning the CCU and Ukrainian national
law have been compiled by Ukrainian legal experts with the assistance of Ukrainian
judges. Subsections concerning international criminal law and practice have been
compiled by international experts with an emphasis on those aspects that can be
used as guidance to interpret and apply relevant domestic law.

Chapter II — Procedural Aspects. This section provides a comparative analysis of
Ukrainian national law and international criminal law on three discrete procedural
issues, namely: Part 1 — Trials in absentia — Fair Trial Standards; Part 2 — The As-
sessment of Digital Evidence; and Part 3 — Preventing Revictimisation in Criminal
Proceedings. Procedural aspects for the adjudication of international crimes mostly
rely on provisions from the national legislation. Taking into consideration numerous
Ukrainian resources on criminal proceedings applicable to all crimes under the CCU;
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17.

18.

the Benchbook addresses several specific aspects of procedure for the adjudication of
international crimes under domestic legislation. These three specific issues have been
selected by Justices of the Supreme Court and judges of appellate and first instance
courts as those most relevant because they illustrate specifities in the adjudication
of international crimes under Ukrainian domestic law compared to other crimes of
the CCU. The subsections concerning Ukrainian national law have been compiled by
Ukrainian judges, while international experts have drafted the relevant subsections
concerning international law. It is important to recall that international practice
concerning these issues are not directly applicable in Ukraine but should be used as
a guidance to interpret and apply relevant domestic law. In addition, the subsections
on international law also include relevant caselaw of the European Court of Human
Rights in light of the direct applicability of the the European Convention of Human
Rights within the Ukrainian domestic framework.

Chapter II1 — Judgement Drafting in International Crimes Cases. This section

provides an overview of the relevant provisions of the Criminal Procedural Code
of Ukraine related to written verdicts and put them in the context of adjudicating
international crimes cases, specifically war crimes under article 438 of the CCU. It
further explains the connections between the relevant sections of the Benchbbok
and the various parts of the verdict.

Finally, the Benchbook includes three annexes:

« Annex 1 — Glossary of terms and definitions applicable to criminal-proceedings
concerning international crimes provides judges with a list of terms and their

definition to assit judges navigating some of the concepts used in the Benchbook.

« Annex 2 — Glossary of case law databases and other online ressources — con-
tains a list and short description of existing resources containing the practice of

international criminal tribunals as well as other online resources relating to inter-
national criminal law, international humanitarian law and international human
rights law relevant in the context of the Benchbook.

+ Annex 3 — Table of authorities — contains a full list of the international instru-
ments and case law quoted in the Benchbook.
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EXAMPLE — HOW TO USE THE BENCHBOOK?

Where to go in the Benchbook when dealing with proceedings involving war crimes

+ When facing a criminal case that involves a war crime, there are numerous resources con-
tained in Chapter 1, Part 1, Section I. “War crimes”.

 The Prosecutor is likely to charge an accused with reference to specific war crime identified
under international law, by reference to the Statute of the International Criminal Court or by
reference to article 438 of the CCU. However it is referenced, judges will be able to identify
the relevant criminal conduct that qualifies as a war crime under Chapter 1, Part 1, Section
1.C.3. “Underlying acts of war crimes applicable under article 438 of the CCU”. This section
presents the most up to date list of the generally accepted war crimes under international
criminal law and is primarily based on article 8 of the ICC Statute. Judges can on this basis
identify the relevant sub-sections that addresses the war crime(s) they are seized to adjudicate.

» Each sub-section on a specific war crime is self-standing and will provide the information
necessary for a judge to adjudicate the particular crime. Each sub-section includes the fol-
lowing elements:

* A yellow box containing an alghorithm summarizing the applicability and the main
elements of each crime and/or underlying acts.

» The applicability of the international framework under article 438 of the CCU. This
section explains how a particular war crime can be considered criminalised under Arti-
cle 438. In particular, it addresses how specific criminal conduct may be: (1) a violation
of the rules and customs of warrecognised by international treaties ratified by Ukraine;
and (2) recognised under international law as a war crime.

There is also further elaboration in the Benchbook on (1) why war crimes under international law
can be considered criminalised under Article 438 of the CCU; and (2) why judges can rely on the
law and practice of international criminal tribunals and in particular the ICC. This can be found
under Chapter 1, Part 1, Section I.B. “Relevance of international law principles to adjudicate war
crimes in Ukraine under article 438 of the CCU”.

* Definition of the objective elements of the war crime. This section provides judges with
a discussion on the actus reus of the particular war crime according to the framework and
practice of relevant international criminal tribunals, in particular the ICTY and the ICC.

* Definition of the subjective elements of the war crime. This section provides a discussion
on the mens rea of the particular war crime according to the framework and practice of
the relevant international criminal tribunal, in particular the ICTY and the ICC. However,
the general part of the CCU identifies subjective elements that apply to crimes (Articles
23, 24 and 25 of the CCU). It will be necessary for judges to consider the relevance of
the subjective elements in the general part of the CCU when considering the elements
of the war crime.

* Definition of the contextual elements of war crimes. This element is common and
required for all war crimes. This sub-section lists the contextual elements that needs to
be established for a war crime to be proven. Further analysis on each of them can then
be found under Chapter 1, Part 1, Section I.C.2. “Contextual elements of war crimes”.
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SOURCES OF LAW: INTERNATIONAL HUMANITARIAN LAW,
INTERNATIONAL HUMAN RIGHTS LAW AND INTERNATIONAL
CRIMINAL LAW

19. This section will provide an overview of the different international legal regimes
applicable to the armed conflict in Ukraine. More specifically, it will discuss when
international humanitarian law (IHL), international human rights law (IHRL) and
international criminal law (ICL) are applicable and their governing frameworks.

|. International Humanitarian Law

20. THL, also known as the law of war, is the body of law that seeks to limit the effects
of armed conflict for humanitarian purposes.! It is only applicable during armed
conflicts, including situations of occupation.?

A. The International Humanitarian Law Framework

21. IHL is comprised of two branches: (1) the Hague Law, which regulates how damage
or injury may be inflicted on the enemy, i.e., the conduct of hostilities,® for example,
by banning a range of inhumane methods of neutralising the enemy;* and (2) the
Geneva Law, which protects civilians and those no longer participating in the armed
conflict,® with the bottom-line being that one can never deliberately target civilians.®
These two treaty-based branches overlap with, and are supplemented by, a vast body

ICRC, ‘What is International Humanitarian Law?’, July 2004, p. 1.

Its applicability is triggered by the existence of the factual circumstances irrespective of any formalities such as a
declaration of war. For the criteria needed to determine the existence of an armed conflict, see, Sassoli, International
Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward Elgar, 2019, pp 169, 176,
180, 183.

Two conferences were held in 1899 and 1907 in The Hague whereby a series of conventions were adopted, including:
Hague Regulations of 1899 and 1907; Convention for the Protection of Cultural Property in the Event of an Armed
Conflict; Convention on the Prohibition of Biological Weapons; Convention prohibiting Certain Conventional Weap-
ons; Convention prohibiting Chemical Weapons; Convention on the Prohibition of the Use, Stockpiling, Production
and Transfer of Anti-Personnel Mines and on Their Destruction. For details, see Melzer, International Humanitarian
Law: A Comprehensive Introduction, ICRC, 2016, pp 79-80.

See e.g., Additional Protocol I, Article 35(2); ICRC, Customary IHL Database, Rule 70.

Four Geneva Conventions (GC) were adopted in 1949. Geneva Conventions I to III primarily address the treatment of
fallen soldiers in various scenarios: armed conflict in the field (Geneva Convention I), armed conflict at sea (Geneva
Convention II), and prisoners of war (Geneva Convention IIT). The rules therein reflect the roots of IHL, namely the
protection of soldiers. Geneva Convention IV concerns the protection of civilians in time of war. During the Sec-
ond World War, the protection in the Hague Regulations were found insufficient for the protection of the civilians,
which led to the adoption of Geneva Convention IV in 1949. All four Geneva Conventions are universally ratified
and uncontentious. Notably, the third article in the four conventions are identical. Whilst the Geneva Conventions
are almost exclusively concerned with war between states, Common Article 3 is the only provision applicable to
non-international armed conflicts, protecting persons not taking active part in hostilities against: any violence to
life or person, taking of hostage, outrages upon dignity, arbitrary sentence of execution, and denial of care. The
Geneva Conventions are supplemented by three additional protocols relating to the protection of victims of interna-
tional armed conflict (Additional Protocol I) and non-international armed conflict (Additional Protocol II), and the
adoption of an additional ICRC emblem, the red crystal, which is free from any religious and cultural connotation
as compared to the red cross and red crescent (Additional Protocol III). See also, Melzer, International Humanitarian
Law: A Comprehensive Introduction, ICRC, 2016, p. 17.

Additional Protocol I, Articles 48, 51(2); Additional Protocol II, Article 13; ICRC, Customary IHL Database, Rule 1.
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/370?OpenDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/370?OpenDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/475
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
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of customary IHL,” which is binding on all States regardless of whether they are
bound by a treaty obligation to the same effect.® Ukraine and the Russian Federation
are State Parties to the treaties setting out both the Hague Law and the Geneva Law.’

B. Classifying Armed Conflicts

22. THL distinguishes between international and non-international armed conflicts. This
classification will affect which laws apply to the situation and which war crimes are
applicable.

1. Non-International Armed Conflict

23. A non-international armed conflict (NIAC) involves “protracted armed violence between
governmental authorities and organised armed groups or between such groups within
a State”.!° The applicable IHL includes Common Article 3 to the Geneva Conventions,
Additional Protocol II and all relevant customary IHL. To establish the war crimes
outlined in Articles 8(2)(c) and 8(2)(e) of the ICC Statute, a NIAC must exist.

24. Two elements must be satisfied to establish the existence of a NIAC: (1) the non-
state armed group(s) involved in the armed conflict must be sufficiently organised;!
and (2) the hostilities must have reached a certain level of intensity,'> which can be
established by evaluating the following indicia, among others: the seriousness and
frequency of attacks; the type and number of armed forces deployed; the group’s
ability to control territory over a period of time; and the effect of the violence on the
civilian population.®

As part of their mission to promote IHL, ICRC maintains a compilation of Customary IHL, condensing the established
practices into numerated rules accompanied by commentary as well as a collection of related practices. It is taken
by this Benchbook as the main source for customary norms in IHL. See, ICRC, Customary IHL Database, 2009.
Customary law is a set of rules derived from consistent conduct of States (state practice) acting out of the genuine
belief that the law — as opposed to, e.g. courtesy or political advantages — required them to act that way (opinio
juris). ICJ, North Sea Continental Shelf, Judgement, paras 71-74, 77. See also, Sassoli, International Humanitarian Law:
Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward Elgar, 2019, p. 46.

ICRC, ‘Treaties, State Parties and Commentaries: Ukraine’; ICRC, ‘Treaties, State Parties and Commentaries: Russian
Federation’.

ICTY, Tadic Interlocutory Appeal Decision, para. 70; ICTY, Tadic Trial Judgement, para. 562; ICTY, Haradinaj et al.
Trial Judgement, para. 37. See also, the Ukrainian Military Manual, which defines a NIAC as “prolonged and intense
armed clashes on the territory of the state between government armed forces and organized armed formations or
between organized armed formations”: ‘Instructions on the procedure for implementing the norms of international
humanitarian law in the Armed Forces of Ukraine’, 2018, Section 2, para. 40.

ICC, Ongwen Trial Judgement, para. 2685; ICC, Ntaganda Trial Judgement, paras 704-705; ICC, Lubanga Trial Judgement,
para. 537; ICC, Katanga Trial Judgement, para. 1186; ICC, Bemba Trial Judgement, paras 134-136; ICTY, Haradinaj
et al. Trial Judgement, para. 60. See also, ICTY, Boskoski et Tarculovski Appeal Judgement, paras 19-24; ICTY, Boskoski
and Tarculovski Trial Judgement, paras 199-203; ICTY, Limaj et. al. Trial Judgement, paras 94-134.

ICRC Commentary to Geneva Convention IIT (2020), Article 3, paras 421, 455; ICC Statute, Article 8(2)(f); ICC, Ntagan-
da Trial Judgement, para. 703; ICTY, Tadic Trial Judgement, para. 562; ICTR, Akayesu Appeal Judgement, para. 620;
ICTY, Kordic and Cerkez Appeal Judgement, para. 341; ICTY, Limaj et. al. Trial Judgement, para. 84; ICTY, Boskoski and
Tarculovski Trial Judgement, para. 175. See also, ICC, Bemba Trial Judgement, para. 137; ICC, Katanga Trial Judgement,
para. 1187; ICC, Lubanga Trial Judgement, paras 534-536, 538.

ICTY, Boskoski and Tarculovski Appeal Judgement, paras 19-24; ICC, Ntaganda Trial Judgement, paras 716-717; ICC,
Ongwen Trial Judgement, para. 2684; ICC, Lubanga Trial Judgement, para. 538; ICC, Katanga Trial Judgement, para.
1187; ICC, Bemnba Trial Judgement, para. 137; ICC, Al Mahdi Trial Judgement, para. 49; ICTY, Mrksic et al. Trial Judge-
ment, para. 407; ICTY, Haradingj et al. Trial Judgement, para. 49; RULAC Geneva Academy, ‘Non-international armed
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25. NIACs are distinguished from situations of internal disturbances and tensions, such
as riots or isolated and sporadic acts of violence, which are not subject to IHL.* In
situations where multiple non-state armed groups are fighting against the govern-
ment’s armed forces at once, the actions of all the armed groups can be considered
together when assessing whether the intensity criterion has been met.

2. International Armed Conflict

26. An International armed conlifct (IAC) occurs when one or more States have recourse
to armed force against another State, regardless of the reason or the intensity.’* The
applicable THL includes all four Geneva Conventions, Additional Protocol I and all
relevant customary IHL. In order to establish the war crimes outlined in Articles 8(2)
(a) and 8(2)(b) of the Rome Statute, an IAC must exist.

27. Resort to armed force includes the unilateral use of force by one State against anoth-
er, even if the latter does not or cannot respond by military means." This includes
situations where the armed forces of one State violate the conditions of an agreement
to be in the territory of the other State.’® The use of armed force against that State’s
armed forces, territory, civilian population/objects or infrastructure would constitute
an IAC.”

28. IACs do not require a specific level of intensity or duration to be reached,” nor is there
a requisite threshold for casualties or how many members of the armed forces need

conflict’ (last updated 11 September 2017).

ICTY, Haradinaj et al. Trial Judgement, para. 38; ICC, Bemba Decision on the Confirmation of Charges para. 231; ICC,
Lubanga Decision on the Confirmation of Charges, para. 173; ICTY, Dordevic Trial Judgement, para. 1522; ICTY, Tadic
Trial Judgement, para. 562; ICTY, Haradinaj et al. Trial Judgement, para. 38; ICC, Lubanga Trial Judgement, para.
538; ICTY, Boskoski and Tarculovski Trial Judgement, para. 185.

See, ICC, Katanga Trial Judgement, paras 1212-1217; ICC, Bemba Trial Judgement, paras 661-662; ICRC, ‘Syria: ICRC
and Syrian Arab Red Crescent Maintain Aid Effort amid Increased Fighting’ (17 July 2012). However, see, contra:
ICC, Lubanga Trial Judgement, para. 543 (“there were a number of simultaneous armed conflicts in Ituri and in sur-
rounding areas within the DRC, involving various different groups. Some of these armed conflicts, which included
the UPC, involved protracted violence.”).

ICRC Commentary to Geneva Convention I (2016), Article 2, para. 218. See also, ICTY, Tadic Interlocutory Appeal
Decision, para. 70 (“an armed conflict exists whenever there is resort to armed force between states”); ICC, Ongwen

Trial Judgement, para. 2683; ICC, Katanga Trial Judgement, para. 1173; ICC, Bemba Trial Judgement, para. 128. See
also, the Ukrainian Military Manual, which defines an IAC as “any conflict between two or more states with the use

of armed forces”: ‘Instructions on the procedure for implementing the norms of international humanitarian law in
the Armed Forces of Ukraine’, 2018, Section 2, para. 33.

ICRC Commentary to Geneva Convention III (2020), Common Article 2, paras 256, 269, 276; ICRC Commentary to
Geneva Convention I1 (2017), Common Article 2, para. 245; ICRC Commentary to Geneva Convention I (2016), Com-
mon Article 2, para. 223.

UNGA Res 3314 (XXIX) (14 December 1974), Article 3. See also, Res RC/Res.6, Amendments to the Rome Statute of
the International Criminal Court on the crime of aggression (11 June 2010).

ICRC Commentary to Geneva Convention IIT (2020), Common Article 2, para. 257.

ICRC Commentary to Geneva Convention III (2020), Common Article 2, paras 269-277. See also, ICTY, Tadic Inter-
locutory Appeal Decision, para. 70; ICTY, Celebici Trial Judgement, para. 184 (see also, para. 208); ICC, Katanga Trial
[udgement, para. 1173; ICC, Bemba Trial Judgement, para. 128. Akande, Classification of Armed Conflicts: Relevant
Legal Concepts, in E. Wilmshurst (ed.), International Law and the Classification of Conflicts, Oxford University Press,
2012, p. 13; Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in War-
fare, Edward Elgar, 2019, p. 170. For an opposing view, according to which an IAC must meet a certain threshold of
intensity, see, International Law Association, ‘Final Report on the Meaning of Armed Conflict in International Law’
(2010).
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to participate.” As such, the isolated use of armed force by one State against another
or unilateral use of armed force without resistance may still amount to an IAC.?

29. An IAC may also exist where the armed confrontation involves non-military State
agencies (i.e., de jure or de facto organs of the State, not private persons®), such as
paramilitary forces or border guards, where they are engaged in armed violence dis-
playing the same characteristics as that involving State armed forces.? Situations that
are the result of a mistake or an individual’s ultra vires acts (i.e., acts taken in excess of
one’s power and authority not endorsed by the State), would not amount to an IAC.»

30. Finally, the act that triggers an IAC must be of a hostile nature “in order to overcome
the enemy or force it into submission, to eradicate the threat it represents or force
it to change its course of action”.” Where a State consents, or explicitly requests, the
use of force on its territory by another State, an IAC would not exist provided that
the intervention stays within the limits delineated by the consenting State and the
consent is not withdrawn.?” When an IAC is established, IHL and the relevant rights
and obligations thereunder become applicable on the whole of the territories of the
States Party to the armed conflict.”

a) Internationalizing a Non-International Armed Conflict

31. In addition to an IAC involving two States, a NIAC may become internationalised
when:*

« a State directly intervenes using their armed forces on the territory of another State
in support of one or more non-state armed groups against the local government.
The armed confrontation between the intervening State and the territorial State will
be an TAC while the NIAC between the local government and the armed group(s)
continues to exist in parallel;* or

ICRC Commentary to Geneva Convention IIT (2020), Common Article 2, paras 269-277; ICRC 2016 Commentary to
Geneva Convention I, Common Article 2, paras 236-244 citing at fn. 70 - Digest of United States Practice in Inter-
national Law (1981-1988), Vol. III, 1993, p. 3456 (“Some States, for example, have considered that an international
armed conflict triggering the application of the Geneva Conventions had come into existence after the capture of
just one member of their armed forces”); ICRC 1958 Commentary to Geneva Convention IV, Common Article 2, pp
20-21.

ICRC Commentary to Geneva Convention IIT (2020), Common Article 2, paras 275-277.

ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 262; ICC, Bemba Decision on the Con-
firmation of Charges, para. 223; ICC, Bemba Trial Judgement, paras 654-656.

ICRC Commentary to Geneva Convention IIT (2020), Common Article 2, paras 259, 261.

ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 274. This analysis, which involves
the scope of application of IHL, must be distinguished from the situation of attribution in the context of State
responsibility, where the State is responsible for the ultra vires acts of its organs. See, ICRC Commentary to Geneva
Convention III (2020), Common Article 2, para. 274.

ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 258. See also, Grignon, The beginning of
application of international humanitarian law: A discussion of a few challenges, International Review of the Red Cross,
2014, pp 146-147.

ICRC Commentary to Geneva Convention IIT (2020), Common Article 2, para. 292 (see also, paras 290-291, 293)..
ICTY, Kordic and Cerkez Appeal Judgement, para. 321; ICTY, Tadic Interlocutory Appeal Decision, para. 70.

ICTY, Tadic Appeal Judgement’), para. 84; ICC, Ntaganda Trial Judgement, para. 726; ICC, Ongwen Trial Judgement,
para. 2686; ICC, Lubanga Trial Judgement, para. 541; ICC, Katanga Trial Judgement, para. 1177; ICC, Lubanga Decision
on the Confirmation of Charges, para. 209.

ICRC Commentary to Geneva Convention I (2016), para. 264; ICC, Ntaganda Trial Judgement, para. 726; ICC, Ongwen

Trial Judgement, para. 2686; ICC, Lubanga Trial Judgement, para. 541; ICC, Katanga Trial Judgement, para. 1177; ICC,
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« a State indirectly intervenes by exercising ‘overall control’ over the non-state armed
group(s) participating in the NIAC (i.e., the armed group(s) ‘act on behalf of’ the
intervening State). This will fully transform the NIAC into an IAC between the
intervening State (acting through a non-state armed group) and the territorial
State.’* To be considered under a State’s ‘overall control, the controlling State
must have “a role in organising, coordinating or planning the military actions of
the [non-state armed] group, in addition to financing, training and equipping or
providing operational support to that group”.®

b) Occupation

32. TACs also include situations of occupation,® which occur when territory is placed
under the ‘effective control’ of a foreign State’s army and extends only to the territo-
ry where such control has been established and can be exercised.* This is the case
even if the occupation meets no armed resistance and there is no fighting.* ‘Effective
control’ will be established if the following three cumulative conditions are met:* (1)
the foreign State’s armed forces are physically present in a foreign territory without
consent; (2) the local government has been or can be rendered substantially or com-
pletely incapable of exerting its powers; and (3) the foreign State’s forces are able to
exercise authority over the territory in lieu of the local government. When all three
conditions are met, the geographical scope of the application of the law of occupa-
tion extends throughout the entire area over which the Occupying Power exercises
‘effective control’.”

33. Justification given by an Occupying Power for its occupation — for example, that it
is ‘liberating’ the inhabitants of the occupied territory — does not change the legal
classification of the situation as an occupation.® Importantly, classifying a territory as
‘occupied’ does not confer sovereignty to the occupier.* Indeed, it is “an uncontested

Lubanga Decision on the Confirmation of Charges, para. 209; ICC, Tadic Appeal Judgement, para. 84; ICTY, Prlic et. al.
Trial Judgement, para. 525; ICRC Commentary to Geneva Convention IIT (2020), Article 3, para. 438. Note, this only
occurs where the State intervenes on the side of the non-State armed forces against the territorial State. Where the
State intervenes in support of the territorial State against the non-State armed forces, the armed conflict remains
non-international in character. See, ICC, Ongwen Trial Judgement, para. 2686.

ICRC Commentary to Geneva Convention IIT (2020), Article 3, para. 440. See e.g., ICTY, Tadic Appeal Judgement, para.
84; ICTY, Kordic and Cerkez Trial Judgement, para. 79.

ICTY, Tadic Appeal Judgement, para. 137. See also, ICC. Lubanga Trial Judgement, para. 541; ICC, Katanga Trial
[udgement, para. 1178; ICC, Bemba Trial Judgement, para. 130; ICC, Ongwen Trial Judgement, para. 2687.

ICC Elements of Crimes, fn. 34; ICC, Gbagbo Decision on Confirmation of Charges, para. 542; ICC, Lubanga Decision
on the Confirmation of Charges, para. 212; ICTY, Tadic Interlocutory Appeal Decision, para. 70.

Hague Regulations 1907, Article 42; IC], Construction of a Wall Advisory Opinion, paras 78-79; IC], Armed Activities
[udgement, para. 172; ICRC Commentary to Geneva Convention IIT (2020), Common Article 2, para. 336.

ICRC Commentary to Geneva Convention IIT (2020), Common Article 2, paras 318-324, esp. paras 318-322. See also,
ICRC, Occupation and International Humanitarian Law: Questions and Answers, 2004.

ICRC Commentary to Geneva Convention IIT (2020), Common Article 2, paras 338, 340. See also, Dinstein, The In-
ternational Law of Belligerent Occupation, 2°¢ Edition, Cambridge University Press, 2019, pp 35-54; Benvenisti, The
International Law of Occupation, 2" Edition, Oxford University Press, 2012, pp 43-51; ICRC, ‘Occupation and Other
Forms of Administration of Foreign Territory’, Expert Meeting Report, 2012, pp 16-35; IC], Armed Activities Judgement,
para. 173. ICTY, Naletilic et Martinovic Trial Judgement, para. 217.

ICRC Commentary to Geneva Convention IIT (2020), Common Article 2, paras 341-343, 348-351..

See, Dinstein, The International Law of Belligerent Occupation, 2" Edition, Cambridge University Press, 2019, para.
105; IC]J, Armed Activities Judgement, para. 173.

See, Arai-Takahashi, The Law of Occupation: Continuity and Change of International Humanitarian Law, and its Inter-
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principle of international law” that unilateral annexation of an occupied territory by
the Occupying Power has no legal validity and is considered null and void.*

c) Occupation by Proxy

34. In addition to ‘classic’ belligerent occupation, a State can also be considered an Occu-
pying Power in situations in which a territory is controlled by non-state armed forces
acting on behalf of, and controlled by, that State (i.e., ‘occupation by proxy’).* Occupa-
tion by proxy will be established where the foreign State exercises indirect ‘effective
control’ over the territory in question by virtue of the effective control exercised by
proxy armed forces.* As such, the foreign State would be considered the Occupying
Power provided that it exercises ‘overall control over these proxy armed forces.*

C. Foundational Principals of International Humanitarian Law

35. Regardless of the characterisation of the armed conflict (i.e., NIAC or IAC), the princi-
ples of distinction, proportionality and precaution are foundational to the application
of IHL,* and are the cornerstone of many war crimes.*

action with International Human Rights Law, Brill | Nijhoff , 2009, p. 42; Dinstein, The International Law of Belligerent
Occupation, 2" Edition, Cambridge University Press, 2019, para. 161 (citing Oppenheim, The Legal Relations between
an Occupying Power and the Inhabitants, 1917; Fleck (ed), The Handbook of International Humanitarian Law, 2*¢ Edition,
Oxford University Press, 2008; Israel Supreme Court, Beit Sourik Village Council Judgement, para. 27.

See, Geneva Convention IV, Article 47; Additional Protocol I, Article 4, para. 172; Sandoz, et al. (eds), Commentary on
the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, International Commission of the
Red Cross, 1987, para. 172. See also, Dinstein, The International Law of Belligerent Occupation, 2°¢ Edition, Cambridge
University Press, 2019, p. 44; Fleck (ed), The Handbook of International Humanitarian Law, 2" Edition, Oxford Uni-
versity Press, 2008, p. 273; UNSC Res 662 (9 August 1990) UN Doc S/RES/662 (1990). For example, both the UNSC and
the ICJ have held that Israel’s purported unilateral annexation of East Jerusalem (occupied territory) is without any
legal effect. See, UNSC Res 252 (21 May 1968) UN Doc S/RES/252; UNSC Res 478 UN Doc S/RES/478 (1980) (20 August
1980); ICJ Construction of a Wall Advisory Opinion, para. 78; Dinstein, The International Law of Belligerent Occupation,
274 Edition, Cambridge University Press, 2019, para. 63. See also, Israel Supreme Court, Beit Sourik Village Council
[udgement, para. 27.

See e.g., ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 363; ECtHR, Loizidou v. Turkey
[udgement, para. 52; ECtHR, Cyprus v. Turkey Judgement, para.77; ICTY, Prlic et al. Appeal Judgement (Vol. I of III),
para. 322; ICTY, Naletilic and Martinovic Trial Judgement, paras 213-214; ICTY, Blaskic Trial Judgement, paras 149-150.
ICRC Commentary to Geneva Convention I (2016), Common Article 2, para. 329; ICRC Commentary to Geneva Con-
vention III (2020), Common Article 2, para. 363 (see generally, ICRC Commentary to Geneva Convention III (2020),
Common Article 2, Occupation by proxy, paras 362-366).

ICRC, ‘Occupation and Other Forms of Administration of Foreign Territory’, Expert Meeting Report, 2012; Diakonia
IHL Centre, ‘Occupation’; Gilder, Bringing Occupation into the 21st Century: The Effective Implementation of Occupation
by Proxy, Volume 13, Utrecht Law Review, 2017, pp 60-81; Gal, Unexplored Outcomes of Tadic: Applicability of the Law
of Occupation to War by Proxy, Volume 12, Journal of International Criminal Justice, 2014, pp 59-80; Bartels, The
Classification of Armed Conflicts by International Criminal Courts and Tribunals, Brill, 2020, pp 608-609.

ICRC 2016 Commentary to Geneva Convention I, Common Article 2, para. 329; ICRC Commentary to Geneva Con-
vention IIT (2020), Common Article 2, para. 363.

Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward
Elgar, 2019, pp 347, 360, 365; ICRC, Customary IHL Database, Rules 1, 7, 14, 15-21.

For example, grave breaches/serious violations under Article 8(2)(a)/8(2)(c) of the ICC Statute must be committed
against protected persons and other war crimes rely on these principles, e.g., ICC Statute, Articles 8(2)(b)(i)/8(2)(e)
(i), 8(2)(b)(ii) and 8(2)(b)(ii).
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Principle of Distinction:
distinguish between
civilians (objects) and
combatants (objects)
|

Civilians Combatants
at all times
g;?;je( T during attack
Principle of Precaution: Principle of Proportionality:
take all feasible no excessive collateral damage
precautionaly measures vis-a-vis military advantage

to spare civilian (objects)

Figure 1: Foundational Principles of IHL

36. Prior to examining these principles, it is necessary to understand the difference be-
tween combatants and civilians during armed conflict.

1. Combatants vs. Civilians, Military Objectives vs. Civilian Objects

37. IHL makes a fundamental distinction between combatants and civilians/civilian
property (i.e., objects).*’

a) Combatants and Civilians

38. In a classic IAC, combatants are members of the armed forces of the warring States,*
or non-military individuals in self-defense groups against invaders.*” The term ‘com-
batants’ also includes members of militias or volunteer corps forming part of a State’s

Additional Protocol I, Articles 52 to 56 protect civilian objects by prohibiting attacks against civilian and cultural
objects and property, places of worship and objects indispensable to the survival of the civilian population. Also,
attacks on works or installations containing dangerous forces that may cause damage to the natural environment
and threaten the health or survival of the population are prohibited (see also, Additional Protocol II, Articles 14 and
15). Also protected is the right to receive assistance: civilians are entitled to receive food, medical supplies, clothing,
bedding and means of shelter. Relief actions are therefore foreseen in Additional Protocol I, Articles 69-70. There is
also an extra protection granted to the following categories of civilians: civilian populations in occupied territories
(Geneva Convention IV, Articles 47-78; Additional Protocol I, Articles 68-71); civilian detainees in occupied territories
(Geneva Convention IV, Articles 64-78); civilians belonging to a Party to the armed conflict (Additional Protocol I,
Articles 72-75); civilian internees (Geneva Convention IV, Articles 79-135); foreigners, refugees and stateless persons
(Geneva Convention IV, Articles 35-46); women and children (Additional Protocol I, Articles 76-78); wounded and sick
persons (Geneva Convention IV, Articles 13-26; Additional Protocol I, Articles 8-31); medical personnel, installations
and means of transportation and relief and humanitarian personnel (Geneva Convention IV, Articles 20-23, 59-63;
Additional Protocol I, Articles 12, 15, 71).

Geneva Convention III, Article 4A(1), (2), (3); Additional Protocol I, Article 44(3). For detailed analysis of each
sub-paragraph, see Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in
Warfare, Edward Elgar, 2019, p. 252; Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict,
3 Edition, Cambridge University Press, 2016, pp 52-54; ICRC Commentary to Geneva Convention III (2020), para.
1042 regarding Geneva Convention III, Article 4.

Geneva Convention III, Article 4(A)(6). For detailed analysis, see, Watts, Who Is a Prisoner of War, Oxford University
Press, 2015, p. 907.
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armed forces,*® e.g., the Russian National Guard. It excludes medical and religious
personnel,® but includes all people working for an armed force, even if their tasks
are not directly linked to hostile activities, e.g., production and shipment of weapons,
construction of infrastructure, etc.”” If captured, ‘combatants’ are entitled to prisoner
of war (POW) status and are immune from prosecution for lawful participation in
hostilities.*

39. Technically, ‘combatant’ status exists only in the context of an IAC. In NIACs, mem-
bers of the non-state armed groups engaged in hostilities (e.g., the members of the
Donetsk/Luhansk People’s Republic (D/LPR), sometimes referred to as ‘fighters’,> are
not entitled to POW status and can be prosecuted for their participation in hostilities.*
‘Fighters’ are, however, still entitled to humane treatment upon capture.*

40. Civilians are everyone else,* i.e., anyone who is not a member of: (1) the armed forc-
es; (2) a militia or volunteer corps of such armed forces; or (3) an organised group
under a command responsible for the conduct of its subordinates, including organ-
ised resistance movements and other small armed groups.*® Civilians enjoy general
protection against the dangers arising from hostilities, i.e., they cannot be targeted.”

41. A civilian directly participating in hostilities temporarily loses their protection under
IHL and becomes a lawful target for attack® (i.e., the civilian may be directly attacked
as if they were a combatant).*! To determine whether certain conduct amounts to direct
participation, the act must: (1) be likely to adversely affect the military operations/
capacity of a party to an armed conflict or to inflict death, injury or destruction on
protected persons/objects; (2) have a direct causal link to the harm likely to result;

Geneva Convention III, Article 4A(2). For militias or volunteer corps to fall under this provision (i.e., to be consid-
ered “members of the armed forces of a Party to the conflict”) they must have been formally incorporated into the
armed forces, which is determined by the domestic law of the State in question. See, ICRC Commentary to Geneva
Convention IIT (2020), para. 979.

Additional Protocol I, Article 43(2).

ICRC, ‘Direct participation in hostilités: questions & answers’, 2009.

See, Additional Protocol I, Article 44; Crawford, The Treatment of Combatants and Insurgents under the Law of the Armed
Conflict, Oxford University Press, 2010, p. 52.

See, Kleffner, From “Belligerents” to “Fighters” and Civilians Directly Participating in Hostilities: On the Principle of Dis-
tinction in Non-International Armed Conflicts One Hundred Years After the Second Hague Peace Conference, Netherlands
International Law Review, 2004, p. 322; Pejic, Unlawful/Enemy Combatants: Interpretations and Consequences, Nijhoff,
2007, pp 335-336.

Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward
Elgar, 2019, p. 277; Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict, 3¢ Edition, Cam-
bridge University Press, 2016, pp 45-46.

Common Article 3 to Geneva Conventions; Additional Protocol II, Articles 4 and 5. See, Pejic, Procedural Principles
and Safeguards for Internment/ Administrative Detention in Armed Conflict and Other Situations of Violence, Volume 87,
International Review of the Red Cross, 2005, p. 389; Hill-Cawthorne, Detention in Non-International Armed Conflict,
Oxford University Press, 2016, p. 82.

Additional Protocol I, Article 50(1).

Geneva Convention III, Articles 4A(1)-(3) and (6); Additional Protocol I, Articles 43(1), 50(1).

Additional Protocol I, Article 50(1).

Additional Protocol I, Article 51(3); Mezler, Interpretive Guidance on the Notion of Direct Participation in Hostilities
Under International Humanitarian Law, ICRC, 2009, p. 70.

Mezler, Interpretive Guidance on the Notion of Direct Participation in Hostilities Under International Humanitarian Law,
ICRC, 2009, p. 20; ICRC, ‘How Does Law Protect in War’.
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and (3) be specifically designed to directly cause the harm in support of a Party to
the armed conflict to the detriment of another.*

Combatant Fighter Civilians Civilians DPH

Hostilities participate® no right to participate, but retain their civilian sta-
tus if they do®*

lawful targets® cannot be deliberately | temporarily lose pro-
targeted® tection and become a
lawful target®’
Captured POW status®® | humane should not have been can be detained if con-
treatment®® | detained and must be ditions are met”
released”
Prosecution |immune from | may face N/A may face prosecution’
for participa- | prosecution, | prosecution’
tion? unless they
breach IHL"?

Table 1: Participants in an Armed Conflict

b) Military Objectives and Civilian Objects

42. Military objectives are limited to “those objects which by their nature, location,
purpose or use make an effective contribution to military action and whose total or
partial destruction, capture or neutralisation, in the circumstances ruling at the time,

ICRC, ‘How Does Law Protect in War’; Mezler, Interpretive Guidance on the Notion of Direct Participation in Hostilities
Under International Humanitarian Law, ICRC, 2009, p. 20.

Additional Protocol I, Articles 43(2) and 48; Mezler, Interpretive Guidance on the Notion of Direct Participation in Hos-
tilities Under International Humanitarian Law, ICRC, 2009, p. 27.

Additional Protocol I, Article 51(3).

Additional Protocol I, Article 43(2); Mezler, Interpretive Guidance on the Notion of Direct Participation in Hostilities
Under International Humanitarian Law, ICRC, 2009, p. 36.

Additional Protocol I, Articles 48 and 51(2).

Additional Protocol I, Article 51(3); Mezler, Interpretive Guidance on the Notion of Direct Participation in Hostilities
Under International Humanitarian Law, ICRC, 2009, p. 70.

Geneva Convention III, Article 4(A); Additional Protocol I, Article 44(1); ICRC, Customary IHL Database, Rule 106.
Common Article 3 to Geneva Conventions; Additional Protocol II, Articles 4-5. See also, J. Pejic, ‘Procedural Principles
and Safeguards for Internment/ Administrative Detention in Armed Conflict and Other Situations of Violence’, 2005,
87 International Review of the Red Cross 375, p. 389; L. Hill-Cawthorne, Detention in Non-International Armed Conflict
(OUP 2016), p. 82.

Geneva Convention IV, Articles 42, 78.

Civilians may only be interned for “(imperative) security reasons”. Geneva Convention IV, Articles 41-43, 68, 78-135;
Additional Protocol I, Article 75. Regarding the thresholds, see, Hill-Cawthorne, Detention in Non-International Armed
Conflict, Oxford University Press, 2016, p. 42.

Crawford, The Treatment of Combatants and Insurgents under the Law of the Armed Conflict, Oxford University Press,
2010, p. 52.

Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward
Elgar, 2019, p. 277.

Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward
Elgar, 2019, p. 277.
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offers a definite military advantage”.”” Both criteria must be met simultaneously.” In
other words, if either of these criteria are not met then the object is civilian.

43. Civilian objects, which are protected from attack, are defined as an object which is
not a military objective.” Civilian objects temporarily lose their protection for such
time as they are classified as military objectives.” Consequently, it must be established
that the targeted object was not a military objective at the precise time of the attack.”
If there is any doubt as to the status of a civilian object it should be presumed that
this object maintains its civilian status.?

44. Where an object serves both military and civilian functions (i.e., is a dual-use object),
it may qualify as a military objective and can be legally targeted. Typical dual-use
objects are transport systems such as roads and railways,* but can also include, e.g., a
power station supplying electricity to a military base and a hospital.®* However, if the
effect on civilian objects and the civilian population exceeds the anticipated military
advantage, the attack would violate THL.*®

45. The distinction between military objectives and civilian objects is part of customary
IHL and applies in both NIACs and IACs.*

2. The Principles of Distinction, Proportionality and Precaution

46. The Principle of Distinction requires that civilians and civilian objects be distinguished
from combatants (or ‘fighters’) and military objectives (see above).®* Attacks may only
be directed against the latter.®¢ All parties to the armed conflict must adhere to this
principle at all times. However, the lawfulness of an attack does not depend solely
on distinction and must be analyzed with the help of the principle of proportionality.

47. The Principle of Proportionality prohibits the launching of an attack against a lawful
military target “which may be expected to cause incidental loss of civilian life, injury
to civilians, damage to civilian objects, or a combination thereof, which would be

Additional Protocol I, Article 52(2) (emphasis added). See also, MICT, Karadzic Appeal Judgement, 20 March 2019,
para. 488; ICTY, Mladic Trial Judgement (Vol III), para. 3257.

Sandoz, et al. (eds), Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949,
International Commission of the Red Cross, 1987, para. 2018. See also, Triffterer and Ambos (eds), Rome Statute of
the International Criminal Court: A Commentary, 3% edn, C.H. Beck, Hart, Nomos, 2016, p. 363

Additional Protocol I, Article 52(1). See also, ICTY, Mladic Trial Judgement (Vol III), para. 3257.

ICC, Katanga Trial Judgement, para. 893.

ICC, Katanga Trial Judgement, para. 893.
Additional Protocol I, Article 52(3); ICC, Abu Garda Decision on the Confirmation of Charges, para. 89, fn. 131.

Bring, International Humanitarian Law After Kosovo: Is Lex Lata Sufficient?, Nordic Journal of International Law, 2002,
p- 42.

Shue and Wippman, Limiting Attacks on Dual-Uses Facilities Performing Indispensable Civilian Functions, Cornell In-
ternational Law Journal, 2002, pp 563-566.

Additional Protocol I, Articles 51(5)(b) and 57(2)(a)(iii); ICRC, Customary IHL Database, Rule 14. See below, para.47.
ICRC, Customary IHL Database, Rule 8. For dual-purpose objects, see, Melzer, International Humanitarian Law: A
Comprehensive Introduction, ICRC, 2016, p. 92.

Additional Protocol I, Articles 48, 51(2), 52(2); Additional Protocol II, Article 13(2); ICRC, Customary IHL Database,
Rules 1 and 7.

Additional Protocol I, Articles 48, 51(2), 52(2); Additional Protocol II, Article 13(2); ICRC, Customary IHL Database,
Rules 1 and 7.

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES


https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=D9E6B6264D7723C3C12563CD002D6CE4
https://www.irmct.org/sites/default/files/casedocuments/mict-13-55/appeals-chamber-judgements/en/190320-judgement-karadzic-13-55.pdf
https://www.icty.org/x/cases/mladic/tjug/en/171122-3of5_1.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=78C0DA9A7B459ACEC12563CD0042F649
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=D9E6B6264D7723C3C12563CD002D6CE4
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=D9E6B6264D7723C3C12563CD002D6CE4
https://www.icc-cpi.int/CourtRecords/CR2010_00753.PDF
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=D9E6B6264D7723C3C12563CD002D6CE4
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=50FB5579FB098FAAC12563CD0051DD7C
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=D9E6B6264D7723C3C12563CD002D6CE4
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/475
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=D9E6B6264D7723C3C12563CD002D6CE4
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/475
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf

87

88

89

90

91

92
93

94

95

96

97

98

INTRODUCTION 21

excessive in relation to the concrete and direct military advantage anticipated”.®” In
cases where civilian and non-civilian individuals and/or objects mingle, the legality
of an attack will be determined by an assessment of compliance with the propor-
tionality principle.

48. The Principle of Precautions in attack requires that the belligerents take all feasi-
ble precautionary measures to spare the civilian population, civilians/objects in the
course of military operations.® Precautions include, among other things, the choice
of the means and methods of warfare;® the assessment of the effects of the attack;*
the suspension of an attack;” and the provision of effective advance warning.”

49. Feasibility assesses whether the measure is “practicable or practically possible”
taking into account all the contemporaneous circumstances, including those relevant
to the success of a military operation.” Such factors include “time, terrain, weather,
capabilities, available troops and resources [and] enemy activity”.”

50. If effective, the precautionary measures may change the calculation of proportion-
ality and may render an otherwise impermissible attack lawful. But if the damages
cannot be sufficiently mitigated, a Party to the armed conflict must suspend or cancel
the attack.”

D. International Humanitarian Law Violations

51. Certain violations of IHL are war crimes.” Violations can be perpetrated by a wide
range of entities including: military personnel; government members; party officials
and administrators; members of organised armed groups; and civilians.”” THL violations
can be categorized into ‘simple violations’, ‘serious violations’ and ‘grave breaches),
based on the gravity of the offence. Simple violations are sanctioned primarily by the
domestic court or court-martial system and the other two are the focus of interna-
tional criminal courts and tribunals.”® These are considered in more detail in Chapter
1, Part I, Section I.B.1.”Notion and structure of war crimes under international law”.

Additional Protocol I, Article 51(5)(b); ICRC, Customary IHL Database, Rule 14: Proportionality in Attack.
Additional Protocol I, Article 57(1).

Additional Protocol I, Article 57(2)(a)(ii); ICRC, Customary IHL Database, Rule 17: Choice of Means and Methods of
Warfare.

Additional Protocol I, Article 57(2)(a)(iii); ICRC, Customary IHL Database, Rule 18: Assessemnt of the Effects of the
Attacks..

Additional Protocol I, Article 57(2)(b); ICRC, Customary IHL Database, Rule 19: Control during the Execution. Of
Attacks.

Additional Protocol I, Article 57(2)(c); ICRC, Customary IHL Database, Rule 20: Advance Warning.

Sandoz et al. (eds), Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949,
International Commission of the Red Cross, 1987, para. 2198 regarding Additional Protocol I, Article 57.
International Law Association Study Group, ‘The Conduct of Hostilities and International Humanitarian Law: Chal-
lenges of 21% Century Warfare (Final Report)’ (2017) 93 Stockton Center for the Study of International Law, p. 38.
Additional Protocol I, Article 57(2)(b); ICRC, Customary IHL Database, Rule 19: Control during the Execution of
Attacks.

ICRC, Customary IHL Database, Rule 156: Definition of War Crimes.

See e.g., United States v. Carl Krauch, et al. Judgement; United States v. Wilhelm von Leeb, et al. Judgement; IMT for

the Far East, Judgement; IMT, Trial of the Major War Criminals before the International Criminal Tribunal Volume

I - Judgement.
ICC Statute, Article 8; ICTY Statute, Article 1; ICTR Statute, Article 1; SCSL Statute, Article 1(1); Nuremburg Charter,
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[l. International Human Rights Law

52. Human rights are granted to all individuals.” At their core, human rights are designed
to safeguard the dignity of people and their fundamental freedoms, such as the right
to life, freedom from torture, the right to freedom of speech, the right to a fair trial
and the right to non-discrimination (equality before the law).

53. In essence, human rights law protects the individual from the power of the State.
States become obligated to respect the human rights of individuals within their juris-
diction when they ratify international human rights treaties and integrate them into
their domestic legislation.!® The norms that arise from such treaties are collectively
referred to as international human rights law (IHRL). IHRL allows the individual to
seek redress when a State fails to uphold their rights, thus providing an avenue for
victims toward justice and accountability.

54. During situations of armed conflict and occupation, IHRL remains applicable alongside
IHL." This means that IHRL continues to apply throughout the territory of Ukraine,
including those territories occupied by the Russian Federation.

A. International Human Rights Law Framework

1. Core International Human Rights Treaties

55. The ‘founding documents’ of IHRL are generally seen as the UN Charter and the Uni-
versal Declaration of Human Rights (UDHR).'*? Over time, the human rights defined
in the UDHR have been further developed and codified in nine ‘core’ international
human rights treaties and their optional/additional protocols.'® These instruments are
voluntarily signed/ratified by States'™ who undertake legal obligations to implement
the provisions of those instruments, and to report periodically to the respective treaty
bodies mandated to monitor State compliance with those obligations.!%

Article 6(b); Tokyo Charter, Article 5(b).

European Convention on Human Rights, Article 1.

Human rights obligations may also be derived from ‘customary international law’, which is not examined in this
Chapter as the vast majority of human rights obligations can be derived from well-ratified treaty provisions.

IC], Nuclear Weapons Advisory Opinion, para. 25. See also, IC], Construction of a Wall Advisory Opinion, para. 106;
UN Human Rights Committee (HRC), ‘General Comment 29: Article 4: Derogations during a State of Emergency’,
CCPR/C/21/Rev.1/Add.11, 31 August 2001, para. 3.

OHCHR, ‘Manual on Human Rights Monitoring’, 2011, HR/P/PT/7/Revl, p. 5.

OHCHR, The Core International Human Rights Treaties, p. 6; ‘OHCHR, The Core International Human Rights In-
struments and their Monitoring Bodies. Additional protocols often broaden or reinforce the obligations contained
within a treaty. They are not standalone agreements, and work in conjunction with the treaty to which they are
appended. Among the nine ‘core’ IHRL treaties are the: International Convention on the Elimination of All Forms
of Racial Discrimination; International Covenant on Economic, Social and Cultural Rights; International Covenant

on Civil and Political Rights; and Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment
or Punishment.

OHCHR, The Core International Human Rights Instruments and their Monitoring Bodies.
All treaties except the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading
Tretament of Punishment require periodic reporting. See, OHCHR, The Core International Human Rights Treaties.
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https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-cruel-inhuman-or-degrading
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-cruel-inhuman-or-degrading
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx
https://www.ohchr.org/Documents/Publications/CoreInternationalHumanRightsTreaties_en.pdf
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2. Core Regional Human Rights Treaties

56. In addition to the core IHRL treaties, there are also several important regional human
rights treaties (and additional protocols). Most relevant for Ukraine is the European
Convention on Human Rights (ECHR), and its additional protocols, to which Ukraine
is a party.'® While the Russian Federation was a Party to the ECHR, on 16 March
2022, the Russian Federation was expelled from the Council of Europe (CoE),' which
means that, from 16 September 2022, the Russian Federation will no longer be a High
Contracting State Party to the ECHR.'® Nonetheless, the European Court of Human
Rights (ECtHR) will continue to deal with individual and inter-State applications
directed against the Russian Federation in relation to alleged violations which have
occurred and may occur up until 16 September 2022 (see below).*®

57. Ukraine has lodged four inter-State applications against the Russian Federation be-
fore the ECtHR in relation to its actions in Ukraine since 2014, which are currently
pending before the Court.!*?

B. When do Obligations Arise Under International Human Rights Law?

1. Jurisdiction and Application of International Human Rights Law During Armed
Conflict

58. The primary international legal frameworks that regulate situations of armed con-
flict are IHL and IHRL. Generally, IHL regulates the obligations of warring Parties
during armed conflicts including situations of occupation,’! while IHRL regulates the
responsibility of States towards persons under their jurisdiction in times of peace.''?
Nevertheless, IHL and IHRL apply concurrently during situations of armed conflict
and occupation,'® and States have extraterritorial jurisdiction over violations of IHRL
occurring outside of their territory if certain conditions are met.!**

59. According to the International Court of Justice (ICJ), IHRL instruments are applicable
extraterritorially, particularly in occupied territories (i.e., territories under the effec-

Council of Europe, Protocols Amending the Text of the Convention.

Council of Europe, ‘Russia ceases to be a Party to the European Convention of Human Rights on 16 September 2022’,
23 March 2022.

Committee of Ministers, ‘Resolution CM/Res(2022)3 on the legal and financial consequences of the cessation of

membership of the Russian Federation in the Council of Europe’, 23 March 2022.

Council of Europe, ‘Russia ceases to be a Party to the European Convention of Human Rights on 16 September 2022’,
23 March 2022.

See, ECtHR, Ukraine v. Russia (re Crimea); ECtHR, Ukraine and the Netherlands v. Russia; ECtHR Ukraine v. Russia (VIII);
and ECtHR Ukraine v. Russia (X).

Common Article 2 to the Geneva Conventions; ICRC Advisory Service, ‘What is International Humanitarian Law?’,
2004.

See, Kold, The Relationship between International Humanitarian Law and Human Rights Law: A Brief History of the 1948
Universal Declaration of Human Rights and the 1949 Geneva Conventions, International Review of the Red Cross, 1998.
See also, Henckaerts and Nohle, Concurrent Application of International Human Rights Law and International Human-
itarian Law, Human Rights and International Legal Discourse, 2007.

See e.g., IC], Nuclear Weapons Advisory Opinion, para. 25; ICJ], Construction of a Wall Advisory Opinion, para. 106;
Hostages trial, Law Reports of Trial of War Criminals, Vol. III, UN War Crimes Commission, 1949, London, p. 55; IC],
Armed Activities Judgement, para. 216.

IC]J, Armed Activities Judgement, para. 216; ICJ, Construction of a Wall Advisory Opinion, paras 107-113.
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tive control of a foreign State).!”® The ECtHR has also confirmed the extraterritorial
application of the ECHR on the basis of, inter alia, ‘effective control’.!'® In sum, States
will have jurisdiction where they exercise effective ‘authority and control’ over an
individual (e.g., by placing them in detention),'’ or over a territory (i.e., within their
own borders and areas where they exercise effective control outside these borders,
e.g., as an Occupying Power).!!8

60. Accordingly, as Occupying Power in ‘effective control’ over Crimea and parts of
Ukraine, the Russian Federation is bound by the human rights obligations enshrined
in: (1) the IHRL treaties that it has ratified/acceded to, as they apply extraterritori-
ally in the areas under its effective control; and (2) the IHRL treaties that have been
ratified/acceded to by Ukraine, pursuant to the Russian Federation’s IHL obligation
to respect the laws in force in occupied territory and the territorial nature of human
rights protections.'

2. Derogation and Limitation

61. In situations where a State is unable to meet its IHRL obligations, it may ‘limit’ or
‘derogate from’ these obligations, thereby modifying the extent to which it may be
held responsible for a human rights violation.

62. During exceptional situations of (actual or imminent) serious public emergencies,
such as armed conflict, States may derogate from (i.e., suspend) their IHRL obligations
under certain treaty provisions to the extent strictly required by the exigencies of that
situation.'® States must notify the other States Parties to the instrument concerned
at the time of derogation.' However, derogation cannot extend to all human rights
as there are some ‘non-derogable’ human rights, such as the right to life.'?

63. On 5June 2015, in relation to Crimea and Donbas, Ukraine officially gave notice of its
decision to derogate from its obligations under the ICCPR and ECHR,'* according to

IC], Armed Activities Judgement, para. 216; ICJ, Construction of a Wall Advisory Opinion, paras 107-113.

Seee.g., ECtHR, Loizidou v. Turkey Preliminary Objections Judgement, paras 62-64; ECtHR, Cyprus v. Turkey Judgement,
para. 77; ECtHR, Ilascu and others v. Moldova and Russia Judgement, paras 330-331; ECtHR, Jalaloud v. the Netherlands
[udgement, para. 139; ECtHR, Catan and others v. Moldova and Russia Judgement, paras 103-107; ECtHR Issa and others
v. Turkey Judgement, para. 69. For a different approach to the extraterritorial application of the ECHR, see, ECtHR,
Bankovi¢ v. Belgium Decision on Admissibility, paras 61 and 80; ECtHR, Ukraine v. Russia (re Crimea), paras 315-337.
See e.g., ECtHR Jalaloud v. the Netherlands Judgement, para. 154; ECtHR, Ocalan v. Turkey Judgement, para. 91; ECtHR
Issa and others v. Turkey Judgement, para. 71; HRC, ‘General Comment No. 35 (Article 9): Liberty and Security of
Person’ (16 December 2014) CCPR/C/G/35.

See e.g., ECtHR, Loizidou v. Turkey Preliminary Objection, para. 62; ECtHR Loizidou v. Turkey Judgdment, paras 52-57;
ECtHR, Cyprus v. Turkey Judgement, para. 77; ICJ, Construction of a Wall Advisory Opinion, para. 112.

Hague Regulations 1907, Article 43; Geneva Convention IV, Article 64.

International Covenant on Civil and Political Rights, Article 4; European Convention of Human Rights, Article 15; HRC,
‘CCPR General Comment No. 29, Article 4: Derogations During a State of Emergency’ (31 August 2001) CCPRC/C/21/
Rev.1/Add.11, para. 4. See also, Constitution of Ukraine, Article 64.

International Covenant on Civil and Political Rights, Article 4(1).

International Covenant on Civil and Political Rights, Article 4; European Convention of Human Rights, Article 15;
American Convention on Human Rights, Article 57; HRC, ‘CCPR General Comment No. 29, Article 4: Derogations
During a State of Emergency’ (31 August 2001) CCPRC/C/21/Rev.1/Add.11, para. 15.

See, Declaration of the Verkhovna Rada of Ukraine on Derogation from Certain Obligations under the International

Covenant on Civil and Political Rights and the Convention for the Protection of Human Rights and Fundamental
Freedom; Derogation contained in a Note verbale from the Permanent Representation of Ukraine (5 June 2015),
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https://www.refworld.org/pdfid/405eacda4.pdf
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/0/1d1726425f6955aec125641e0038bfd6
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/380
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.echr.coe.int/documents/convention_eng.pdf
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which it placed on the Russian Federation the full responsibility to respect IHL and
IHRL in the annexed and temporarily occupied territories of Ukraine.'** However, to
the extent that Ukraine’s declaration could be interpreted as an attempt to derogate
from the non-derogable rights enshrined in the ICCPR and ECHR, the valididity of
the declaration could be questionned.

64. After Ukraine declared a state of emergency and martial law on 23 February 2022,'%
it gave notice of its decision to derogate from certain rights enshrined in the ICCPR
and the ECHR for the duration of martial law in relation to the remainder of its ter-
ritory; however, none of these rights include non-derogable rights.’* The Russian
Federation has not (officially) derogated from its human rights obligations in relation
to its occupation of Crimea or its recent invasion of Ukraine.'”’

65. Limitation, on the other hand, refers to the placing of restrictions on human rights,
which is rendered lawful because they are necessary to achieve legitimate public aims,
such as those relating to, e.g., morality, public order or public safety.!?® The issue of
whether a particular limitation is lawful will depend upon whether it satisfies the
criteria contained within the ‘limitation clause’ of the human rights instrument in
question, i.e., whether it was: (1) prescribed by law; (2) implemented in pursuance of
a clear and legitimate aim; and (3) a necessary and proportionate means to achieve
that aim.'®

3. Non-State Actors’ Obligations

66. With regard to IHRL, it is generally accepted that, at a minimum, non-state actors
exercising government-like functions or de facto control over territory/population
“must respect and protect the human rights of individuals and groups”.*** The D/LPR

registered at the Secretariat General on 9 June 2015.

Declaration of the Verkhovna Rada of Ukraine on Derogation from Certain Obligations under the International
Covenant on Civil and Political Rights and the Convention for the Protection of Human Rights and Fundamental

Freedom, paras 1, 2; Derogation contained in a Note verbale from the Permanent Representation of Ukraine (5 June
2015), registered at the Secretariat General on 9 June 2015, paras 1, 2.

Ministry of Justice of Ukraine, ‘Communication Regarding derogation measures’ (29 April 2022). See also, OHCHR,
‘Update on the human rights situation in Ukraine Reporting period: 24 February - 26 March’, para. 5.

Ukraine notified the UN Secretary-General of its waiver of obligations under Articles 12, 13,17, 19, 20, 21, 22, 24 and
25 of the International Covenant on Civil and Political Rights; Articles 8, 9, 10, 11 and 14 of the ECHR; Articles 1-3
of the Additional Protocol to the ECHR; and Article 2 of Protocol No. 4 to the ECHR. It also notified of derogation
from Articles 3, 8(3), 9, 12, 13, 17, 19, 20, 21 and 24-27 of the International Covenant on Civil and Political Rights;
Articles 4 (paragraph 3), 8, 9, 10, 11, 13, 14, 16 of the ECHR; Articles 1, 2 of the Additional Protocol to the ECHR; and
Article 2 of Protocol No. 4 to the ECHR. See, Note verbale No. 4132/28-110-17626 of 1 March, amended and replaced
with note verbale No. 4132/28-194/600-17988 of 4 March. See also, OHCHR, ‘Update on the human rights situation in
Ukraine Reporting period: 24 February - 26 March’, para. 5.

See e.g., Council of Europe, ‘Reservations and Declarations for: Russian Federation’ (between 05/05/1949 and 13/04/2022);
Milanovic, The Russia-Ukraine War and the European Convention on Human Rights, Lieber Institute, 2022
International Covenant on Civil and Political Rights, Articles 12(3), 22.

International Covenant on Civil and Political Rights, Article 19(3); HRC General Comment No. 31, para. 6; UN General
Assembly, ‘Report of the Special Rapporteur on the Promotion and Protection of the Right to Freedom of Opinion
and Expression’ (7 September 2012) A/67/357, para. 41.

OHCHR, ‘Joint Statement by independent United Nations human rights experts* on human rights responsibilities of

armed non-State actors’, Press Release (25 February 2021) (citing Harvard Law School’s Program on International Law

and Armed Conflict, Armed non-State Actors and International Human Rights Law: An Analysis of the Practice of
the U.N. Security Council and U.N. General Assembly, Briefing Report with Annexes, June 2017 (PILAC found that,
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have exercised de facto control over parts of Donbas since 5 September 2014 (and 18
February 2015 in Debaltseve).’* Accordingly, the D/LPR are required to ensure that
they do not violate the human rights of those located in the areas of Donbas under
their control and must also prevent others from breaching IHRL in those areas.'*

C. Fundamental Protections under International Human Rights Law

67. Certain fundamental human rights protections are common to international and
regional human rights treaties and are also guaranteed under the constitution of
Ukraine. While these rights will not be the elaborated on in this section, they are
briefly outlined in the table below.

Core Right International European The Constitution of Ukraine
Human Rights Convention on
Conventions Human Rights
Right to life Article 6 ICCPR Article 2 ECHR Article 27 of the Ukrainian Con-
stitution
Right to freedom Article 7 ICCPR Article 3 ECHR Article 28 of the Ukrainian Con-
from torture Article 2 CAT stitution

Right to equality Article 26 ICCPR Article 14 ECHR Article 24 and 26 of the

Article 2 ICERD Ukrainian Constitution

Article 2 CEDAW
Right to liberty and | Article 9 ICCPR Article 4 ECHR Article 29 of the Ukrainian Con-
security of person stitution
Right to freedom of | Article 19 ICCPR Article 10 ECHR Article 34 of the Ukrainian Con-
expression stitution
Right to a fair trial | Article 14 ICCPR Article 6 ECHR Article 55 of the Ukrainian Con-

stitution

Table 2: Common Fundamental Rights Protections

D. The Difference between International Human Rights Law and
International Criminal Law

68. THRL and ICL are two substantively different legal frameworks. IHRL focuses on the
responsibility of States (rather than individuals) for actions amounting to violations of
human rights. The protections ensured by IHRL apply at all times, including during

between 1948 and 2017, 125 resolutions of the UNSC, 65 resolutions of the UNGA and more than 50 presidential
statements of the UNSC dealt with the human rights responsibilities of armed non-State actors); Geneva Academy,
‘Human Rights Obligations of Armed Non-State Actors’, Annex (the Geneva Academy identified 33 relevant resolu-
tions of the Human Rights Council adopted between 2008 and 2015). See also, Hessbruegge, Human Rights Violations
Arising from Conduct of Non-State Actors, Buffalo Human Rights Law Review, 2004, pp 9-10.

See, GRC, International Law and Defining Russia’s Involvement in Crimea and Donbas, 2022, Section 6.3.1 Do the DPR
and/or LPR exercise effective control over territory.

See, Murray, Practitioners’ Guide to Human Rights Law in Armed Conflict, Oxford University Press, 2016, pp 18-19.
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peacetime,® social disturbances, sporadic violence, internal strife’** and situations
of armed conflict.!®

69. ICL, on the other hand, focuses on the ‘individual criminal responsibility’ of persons
who perpetrate certain criminal acts (i.e., genocide, war crimes, crimes against
humanity and the crime of aggression). Unlike IHRL, ICL only applies in specific
contexts, which vary between the four substantive crimes. These ‘contextual ele-
ments’ will ‘trigger’ the application of ICL and transform what might otherwise be a
domestic criminal offence (e.g., murder) into an international crime (e.g., the war
crime of wilful killing).%¢

70. While ICL will apply in certain contexts as a special rule, it does not displace IHRL,
which remains applicable as a general, constantly applicable set of rules.’® This gives
rise to the possibility of overlap and interplay between these regimes, both of which
must therefore be interpreted harmoniously and concurrently so as to ensure legal
certainty and fill any gaps in the legal protection afforded to victims."* In cases of
armed conflict between these regimes, special rules (i.e., ICL) will usually apply in-
stead of general ones (i.e. IHRL), albeit only as far as is necessary in order to remedy
any inconsistency between them.'*

[ll. International Criminal Law

71. ICL is the branch of law that deals with the prosecution of international crimes, which
are comprised of the four ‘core’ crimes: (1) war crimes; (2) crimes against humanity;
(3) genocide; and (4) aggression.*

A. What is the Difference Between International and Domestic Crimes?

72. Many of the individual acts criminalised under these four international crimes involve
acts that may also be criminalised under a State’s domestic criminal law'* such as
murder, rape or torture.'* However, despite this commonality, international crimes

OHCHR, ‘Manual on Human Rights Monitoring’, 2011, HR/P/PT/7/Revl, p. 3.

OHCHR, ‘Manual on Human Rights Monitoring’, 2011, HR/P/PT/7/Rev1, p. 3.

OHCHR, ‘Manual on Human Rights Monitoring’, 2011, HR/P/PT/7/Revl, p. 3.

HRC ‘General Comment No. 31, The Nature of the General Legal Obligation Imposed on States Parties to the Cove-
nant’ (26 May 2004) CCPR/C/21/Rev.1/Add.13, para. 18. See also, ICC Statute, Article 8(2)(i).

IC]J, Construction of a Wall Advisory Opinion, para. 106; HRC ‘General Comment No. 36 (2018) on Article 6 of the
International Covenant on Civil and Political Rights on the Right to Life’ (30 October 2018) CCPR/C/GC/36, para. 70.
See also, OHCHR, ‘Manual on Human Rights Monitoring’, 2011, HR/P/PT/7/Revl, Chapter 5.

ECtHR, Hassan v. The United Kingdom Judgement, paras 35-37, 77, 101.

These considerations also apply to the inter-compatibility of IHRL and IHL. See, Milanovic, The Soleimani Case and
the Last Nail in the Lex Specialis Coffin, Opinio Juris, 2020; Milanovi¢, The Lost Origins of Lex Specialis: Rethinking the
Relationship between Human Rights and International Humanitarian Law, Cambridge University Press, 2016, pp 78-117;
Milanovié, The Interplay Between Human Rights and Humanitarian Law, Opinio Juris, 2007.

ICC Statute, Articles 6 (Genocide), 7 (Crimes against humanity), 8 (War crimes) and 8bis (Crime of aggression).
Durkheim The Division of Labor in Society, New York: The Free Press, 1997, p. 60, cited in C. Stahn, Critical Introduction
to International Criminal Law, Cambridge University Press, 2020, p. 17; Cryer, et al. (eds), An Introduction to Interna-
tional Criminal Law and Procedure, 3'¢ Edition, Cambridge University Press, 2015, p. 227.

Seee.g., ICC Statute, Articles 6-8bis; C. Stahn, Critical Introduction to International Criminal Law, Cambridge University
Press, 2020, p. 17; Cryer, “(eds), An Introduction to International Criminal Law and Procedure, 3" Edition, Cambridge
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differ from domestic criminal offences in three primary respects: (1) their contextual
element(s); (2) their international character; and (3) the inapplicability of certain
procedural limitations.

1. The Contextual Element(s) of International Crimes

73. The main distinguishing factor between international and domestic crimes is the
context that must exist in order for ICL to apply. War crimes, for example, can only
be committed in the context of an ongoing armed conflict,’*® while crimes against
humanity can only be committed as part of a “widespread or systematic attack against
a civilian population”.’* These ‘contextual elements’ ‘trigger’ the application of ICL
and transform what might otherwise be a domestic criminal offence (e.g., murder)
into an international crime (e.g., the war crime of wilful killing or the crime against
humanity of murder).'*

74. Context is fundamentally important when prosecuting international crimes because
it gives rise to ICL and demands an analysis of the context, scale and patterns of vi-
olence that make up organised criminality. This, in turn, can form the starting point
for assessing responsibility in chains of command to include higher level perpetra-
tors capable of incurring responsibility for coordinating or facilitating international
crimes, notwithstanding their physical or organisational remoteness from the actual
perpetration of those crimes.

2. The Inapplicability of Certain Procedural Limitations when Prosecuting
International Crimes

75. Given its focus on systemic, organised criminality, ICL has a range of legal and pro-
cedural mechanisms that differ from domestic criminal law, which make it easier to
hold high-level perpetrators accountable. These include:

« immunity: State officials who may enjoy immunity from criminal prosecution before
the domestic authorities of other States (e.g., because of their current or previous
rank within the political structure of a State'*) do not enjoy such immunity before
international tribunals when they are being prosecuted for international crimes;'¥

« statute of limitations: before international tribunals and in most States, statutory
limitations that ordinarily limit the timeframe within which domestic crimes may
be prosecuted do not apply to international crimes.* This enables the effective

University Press, 2015, p. 79.

ICC Elements of Crimes, Article 8.

ICC Statute, Article 7.

ICC Statute, Articles 7(1)(a), 8(2)(i); HRC ‘General Comment No. 31, The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant’ (26 May 2004) CCPR/C/21/Rev.1/Add.13, para.18.

Vienna Convention on Diplomatic Relations.

IC]J, Democratic Republic of Congo v. Belgium Judgement, para. 61; ICC, Al-Bashir Appeal Judgement, paras 1-11.
Both the UN and the Council of Europe have adopted conventions that render statutory limitations inapplicable
to genocide, crimes against humanity and war crimes. See, ICC Statute, Article 29; Kok, ‘Statutory Limitations in
International Criminal Law’, Journal of International Criminal Justice, 2008, as cited in C. Stahn, Critical Introduction
to International Criminal Law, Cambridge University Press, 2020, p. 18.
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prosecution of crimes committed in the past,* which is extremely important given
that international criminal prosecutions are often unfeasible in the immediate term,
either because it is impossible to apprehend the perpetrators,'® or because the
existence or extent of the crimes is covered up and/or not discovered until later.*

B. Investigating and Prosecuting International Crimes

1. The International Criminal Court and Ukraine

76. Although neither the Russian Federation or Ukraine have signed the ICC Statute,
the ICC has jurisdiction over any war crimes, crimes against humanity and geno-
cide allegedly committed in Ukraine by virtue of two declarations submitted by the
Ukrainian government, which invited the ICC Prosecutor to investigate violations
that allegedly occurred during the Euromaidan protests between 21 November 2013
and 22 February 2014 and violations committed on the territory of Ukraine from 20
February 2014 onwards.'*?

77. In December 2020, the then-ICC Prosecutor confirmed there was reasonable grounds
to proceed with an investigation into the situation in Ukraine.’ On 2 March 2022, the
ICC Prosecutor announced that he had proceeded to open an investigation into the
Situation in Ukraine on the basis of referrals received from a number of State Parties
to the Rome Statute.'>* However, this does not apply to the crime of aggression.'*

Recall that the principle of non-retroactivity under international law requires that the conduct in question be
criminalised by some source of law that was previously applicable to the individual and was sufficiently foreseeable
to them at the time the alleged offence was committed. Therefore, there is no violation of ‘non-retroactivity’ if the
individual was bound by some prior source of law, such as customary international law, general principles of law,
an applicable treaty or even domestic law, that criminalised the same conduct and applied the same or a less severe
punishment. See, Spiga, Non-Retroactivity of Criminal Law: A New Chapter in the Hissene Habre Saga, Journal of In-
ternational Criminal Justice 2011, p.16; Van Schaack, Crimen Sine Lege: Judicial Lawmaking at the Intersection of Law
and Morals, Georgetown Law Journal, 2008, pp 158-172; Souza Diaz, The Retroactive Application of the Rome Statute in
Cases of Security Council Referrals and Ad Hoc Declarations, Journal of International Criminal Justice, 2018, pp 66-67.
See also, Juratowitch, Retroactive Criminal Liability and International Human Rights Law, Volume 75, British Yearbook
of International Law, 2005, pp 340-341.

Radovan Karadzic, for example, was indicted on 25 July 1995, yet successfully evaded arrest until 21 July 2008. See,
ICTY, ‘Case Information Sheet: Radovan Karadzic’.

There are countless examples of perpetrators attempting (often successfully) to cover up the true extent of their
crimes. Amongst the most infamous, however, was the efforts to disguise the extent of the killing in Srebenica by
initially dumping bodies in mass graves, and later moving these bodies through multiple ‘secondary’ grave sites in
order to prevent identification and further cloud the ability of the investigative authorities to establish the extent
of the crimes. See, ICTY, ‘Facts about Srebrenica’.

Declaration Lodged by Ukraine under Article 12(3) of the Statute (9 April 2014) (Ukraine First Declaration); Decla-
ration of the Verkhovna Rada of Ukraine ‘On the Jurisdiction of the International Criminal Court’ (Ukraine Second
Declaration). Based on these Declarations, the ICC’s jurisdiction in Ukraine extends to events from 21 November
2013 for an indefinite period and includes prosecutions for any war crime, crime against humanity or genocide
falling under the ICC Statute.

ICC, ‘Statement of the Prosecutor, Fatou Bensouda, on the conclusion of the preliminary examination in the situation
in Ukraine’ (11 December 2020).

ICC, ‘Statement of ICC Prosecutor, Karim A.A. Khan QC, on the Situation in Ukraine: Receipt of Referrals from 39

State Parties and the Opening of an Investigation’ (2 March 2022).
ICC Statute, Article 15bis.
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2. Complementarity

78. Although ICL is generally known for its prosecution of high-level perpetrators within
international courts and tribunals,’*® international crimes are primarily intended to
be prosecuted at the domestic level.’ Under the ICC Statute, this is reflected in the
principle of ‘complementarity’, according to which the ICC is expressly intended to
be ‘complementary’ to national criminal jurisdictions,® acting only as “a court of
last resort” where States Parties are unable or unwilling to investigate and prosecute
perpetrators of international crimes over which they have jurisdiction.® In relation
to Ukraine, complementarity means that, while the ICC has opened an investigation
into the crimes committed in Ukraine since 2014, the Ukrainian Office of the Prose-
cutor General also has a key role to play in investigating and prosecuting perpetrators
of crimes against humanity and war crimes that have been perpetrated throughout
the armed conflict.

C. Investigation and Prosecution of the Elements of International Crimes

79. International crimes can be prosecuted in a number of jurisdictions, including:
Ukraine itself, at the ICC and in third States by virtue of universal jurisdiction.

80. Pursuant to the Criminal Code of Ukraine (CCU), domestic courts in Ukraine have
jurisdiction over war crimes, genocide and the crime of aggression;'* however, as the
CCU currently stands, it does not include crimes against humanity. That said, Draft
Bill 7290, which has not yet passed into law, proposes amendments to the CCU that
would bring, among other changes, crimes against humanity under the jurisdiction
of Ukrainian courts if, and when, either enters into force.*!

81. The ICC also has jurisdiction over any war crimes, crimes against humanity and
genocide allegedly committed in Ukraine from 21 November 2013 onwards by virtue
of two declarations submitted by the Ukrainian government.'®?

82. Finally, third States, i.e., those not directly affected by the armed conflict, may also
prosecute individuals for the commission of serious crimes, including war crimes,

Cryer et al. (eds), An Introduction to International Criminal Law and Procedure, 3* Edition, Cambridge University Press,
2015, p. 4.

Cryer et al. (eds), An Introduction to International Criminal Law and Procedure, 3* Edition, Cambridge University Press,
2015, pp 70, 79-82.

ICC Statute, preamble paras 4 and 6, Article 1.

ICC, ‘About the ICC’. See also, Vanderbilt Law School, ‘International Criminal Court serves as a “court of last resort™
(6 April 2010).

CCU, Articles 437, 438, 442.

Draft Bill ‘On Amendments to Certain Legislative Acts of Ukraine Concerning the Implementation of Norms of In-
ternational Criminal and Humanitarian Law’ of 27 December 2019, No. 2689, Articles 437, 438, 442, 442-1; Draft Bill
‘On amendments to the Criminal Code of Ukraine and the Criminal Procedure Code of Ukraine’ of 15 April 2022,
No. 7290, Articles 437, 438, 442, 442-1.

Declaration Lodged by Ukraine under Article 12(3) of the Statute (9 April 2014) (Ukraine First Declaration); Decla-
ration of the Verkhovna Rada of Ukraine ‘On the Jurisdiction of the International Criminal Court’ (Ukraine Second
Declaration). Based on these Declarations, the ICC’s jurisdiction in Ukraine extends to events from 21 November
2013 for an indefinite period and includes prosecutions for any war crime, crime against humanity or genocide
falling under the Rome Statute.
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crimes against humanity and genocide,'*® through the exercise of universal jurisdic-
tion.'** Universal jurisdiction enables “a state to bring criminal proceedings in respect
of certain crimes irrespective of the location of the crime and the nationality of the
perpetrator or the victim” provided that the State in question has granted their own
courts the ability to exercise universal jurisdiction over the relevant crimes.’®® For
example, Germany is currently investigating several hundred potential Russian war
crimes in Ukraine through the use of universal jurisdiction.'¢

83. Regardless of whether an alleged perpetrator is investigated and prosecuted domes-
tically or internationally, to establish individual criminal responsibility for interna-
tional crimes, the following core, internationally accepted elements of international
crimes must be established beyond a reasonable doubt:**”

« the contextual elements of international crimes (if applicable): elements that relate to
the circumstances in which the crime must be committed, or be part of;

« the physical elements (actus reus) of the crime: elements that relate to the conduct/
omission of the perpetrator, the consequences of such conduct and the circum-
stances in which they occurred;

« the mental elements (mens rea) of the crime: elements that relate to the mindset/
intent of a perpetrator in committing the crime;** and

« modes of liability: principles that relate to the means by which a perpetrator is
linked to, and held responsible for, criminal conduct.’®

84. These are discussed in detail in the following chapters of the Benchbook.

The Princeton Principles on Universal Jurisdiction, Princeton University Program in Law and Public Affairs, 2001,
P- 29 Principle 2(1).

OHCHR, ‘Prosecution initiatives’, UN Doc HR/PUB/06/4 Rule of Law Tools for Post-Conflict States, 2006, pp 29-30.
Philippe, The principles of universal jurisdiction and complementarity: how do the two principles intermesh?,
International Review of the Red Cross, 2006, pp 377, 379.

Justice Info, ‘Germany Probing Several Hundred Possible Ukraine War Crimes’, 18 June 2022.

ICC Elements of Crimes.

See, ICC Statute, Article 6.

ICC Statute, Articles 25, 28; Cryer et al. (eds), An Introduction to International Criminal Law and Procedure, 3¢ Edition,
Cambridge University Press, 2015, p. 353.
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SPECIFIC PROVISIONS DEALING WITH THE PROSECUTION
OF PRISONERS OF WAR

85. This introductory section addresses the rules related to the prosecution of Prisoners
of War (POWs) for international crimes. Under THL, the rules on the prosecution of
POWs are provided for in the Geneva Convention III of 1949 relative to the Treatment
of Prisoners of War,'”° and customary international law.’”* In addition, willfully de-
priving a POW of the rights of a fair and regular trial is grave breach of the Geneva
Conventions,*”? a war crime under Article 8(2)(a)(vi) of the ICC Statute, and Article
438 of the CCU.*"

86. This section will: 1) set out the definition of POWs under international law; 2) explain
Ukraine’s obligations relating to the prosecution of POWs under IHL and customary
international law; and 3) discuss the war crime of wilfully depriving a POW of the
rights of fair and regular trial.

|. Definition of Prisoners of War

87. The definition of POW is set out in Article 4 of the Geneva Convention III:

GENEVA CONVENTION Ill, ARTICLE 4

A. Prisoners of war, in the sense of the present Convention, are persons belonging to one of the
following categories, who have fallen into the power of the enemy:

1. Members of the armed forces of a Party to the conflict as well as members of militias or
volunteer corps forming part of such armed forces.

2. Members of other militias and members of other volunteer corps, including those of organ-
ized resistance movements, belonging to a Party to the conflict and operating in or outside
their own territory, even if this territory is occupied, provided that such militias or volunteer
corps, including such organized resistance movements, fulfil the following conditions:

a) that of being commanded by a person responsible for his subordinates;

b) that of having a fixed distinctive sign recognizable at a distance;

¢) that of carrying arms openly;

d) that of conducting their operations in accordance with the laws and customs of war.

3. Members of regular armed forces who profess allegiance to a government or an authority
not recognized by the Detaining Power.

Geneva Convention III.

See ICRC, Customary IHL Database, Rule 106: Conditions of POW Status on the definition of POWs under customary
IHL; ICRC, Customary IHL Database, Rule 100: Fair Trial Guarentees on the right to a fair trial under customary
IHL.

Geneva Convention III, Article 130; Geneva Convention IV, Article 147.

See below, Chapter 1, Part I, Section I.C.3.b).vii “Wilfully Depriving a Prisoner of War or Other Protected Person of
the Rights of Fair and Regular Trial (ICTY Statute, Article 2(f); ICC Statute, Article 8(2)(a)(vi))”".
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88.

89.

90.

91.

4. Persons who accompany the armed forces without actually being members thereof, such as
civilian members of military aircraft crews, war correspondents, supply contractors, members
of labour units or of services responsible for the welfare of the armed forces, provided that
they have received authorization from the armed forces which they accompany, who shall
provide them for that purpose with an identity card similar to the annexed model.

5. Members of crews, including masters, pilots and apprentices, of the merchant marine and
the crews of civil aircraft of the Parties to the conflict, who do not benefit by more favourable
treatment under any other provisions of international law.

6. Inhabitants of a non-occupied territory, who on the approach of the enemy spontaneously
take up arms to resist the invading forces, without having had time to form themselves into
regular armed units, provided they carry arms openly and respect the laws and customs of war.

This definition has been incorporated into Ukrainian legal system.'” This is also the
definition of a POW under customary international law.'”

The term ‘fallen into the hands of the enemy’ refers to persons captured by the armed
forces of the opposing Party to the armed conflict.'”® The term also covers those who
are taken into enemy control following surrender or mass capitulation.'”” The enemy
forces must exercise “some level of physical control or restraint over the person”.”®
In such situations, the opposing party — who captured the POW — becomes known
as the ‘detaining power’.'”

The first category of POW is members of the armed forces of a Party to an armed
conflict, including members of militias or volunteer corps forming part of those
forces.’® In Ukraine, as with international armed conflicts more generally, most
POWs are likely to fall into this category.'® It includes “all members of the armed
forces regardless of their function or the service they provide”.’®? In Ukraine, this may
include any Russian Federation military personnel, as well as members of private
militias forming part of the regular armed forces.

Military or volunteer corps forming part of the armed forces must have been “formally
incorporated” into the armed forces and placed under the responsible command of
such forces, in order for its members to acquire POW status upon capture.'®® That
said, members of other militias and volunteer corps not formally incorporated into,
but otherwise belonging to, a Party to the armed conflict will still benefit from POW
status provided the four conditions set out in Article 4(2) are fulfilled.®*

Resolution of the Cabinet of Ministers of Ukraine of April 5, 2022 No. 413: On approval of the Procedure for Detention

of Prisoners of War.

ICRC, Customary IHL Database, Rule 106: Conditions of POW Status.

ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 960.
ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 960.
ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 961.
ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 961.
Geneva Convention III, Article 4.

ICRC Commentary of 2020 Geneva Convention III, Article 4, paras 975-976.
ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 978.
ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 979.
Geneva Convention III, Article 4(2); ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 980.
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92. As explained in the following sections, Ukraine has certain obligations in respect to
the treatment of POWs, including in their prosecution for international crimes.

|. Rules Dealing with the Prosecution of Prisoners of War

93. This section discusses the rules relating to the prosecution of POWs for international
crimes.'® It is imperative that judges uphold these rules during trials for the following
reasons:

« Ukraine is bound by the provisions of Geneva Convention III as a High Contract-
ing Party,*s and by all rules of customary IHL.*’ Failure on the part of judges to
fully implement these rules could lead to the State responsibility of Ukraine under
international law for failing to observe treaty obligations.#s

+ Wilfully depriving a POW of the rights of a fair and regular trial is a war crime
under Article 8(2)(a)(vi) of the ICC Statute and Article 438 of the CCU. Grave
breaches of any of the following rules may therefore lead to individual criminal
responsibility.’®

94. The rules pertaining to the prosecution of POWs are set out in Geneva Convention
IIT (Chapter III) and customary international law. The following sub-sections will
examine each rule and provide guidance for judges on how the rules should be im-
plemented in practice, in particular:

i. POWs may not be prosecuted for participation in the hostilities;
ii. The principle of legality must be upheld at all times;
iii. No physical or mental coercion may be exerted on a POW in order to extract a
guilty plea;
iv. POWs must be guaranteed the right to a fair trial;
v. POWs must be guaranteed the right to a defence;

vi. POWs may not be confined before trial unless a member of the armed forces of
the detaining power would be confined for the same offence;

vii. Sentences must be pronounced by a competent court in the same manner as ap-
plied to members of the armed forces of the detaining power; and

viii. POWs must be guaranteed the right of appeal.

This includes war crimes, the crime of aggression and the crime of genocide, as set out in CCU, Articles 438, 437,
and 442 respectively.

ICRC, ‘International Humanitarian Law Databases: Ukraine’.

Customary international law is a source of law binding on all states. See Statute of the International Court of Justice,
Article 38(b).

Vienna Convention on the Law of Treaties, Article 26: “Every treaty in force is binding upon the parties to it and
must be performed by them in good faith”. Breach of a treaty or customary international law obligation leads to
State responsibility under international law, see International Law Commission, ‘Draft Articles on the Responsibil-
ity of States for Internationally Wrongful Acts’, Article 2: “There is an internationally wrongful act of a State when
conduct consisting of an act or omission: (a) is attributable to that State under international law; and (b) constitutes
a breach of an international obligation of the State”.

Geneva Convention III, Article 130. See ICC Elements of Crimes, Article 8(2)(a)(vi).
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https://sherloc.unodc.org/cld/uploads/res/document/ukr/2001/criminal-code-of-the-republic-of-ukraine-en_html/Ukraine_Criminal_Code_as_of_2010_EN.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?title=&topic=&state=18044&from=&to=&sort=state&order=ASC
https://www.icj-cij.org/statute
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
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https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
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95.

96.

97.

98.

A. Prosecution for Participation in the Armed Conflict

The fundamental difference between POWs and non-POWs is that the former may not
be prosecuted for direct participation in hostilities.”® In order to amount to ‘direct
participation’ in hostilities, an act must fulfil the following criteria:'*

i. the act must be likely to adversely affect the military operations or military ca-
pacity of a party to an armed conflict or, alternatively, to inflict death, injury or
destruction on protected persons or objects;

ii. there must be a direct causal link between the act and the harm likely to result
either from that act, or from a coordinated military operation of which the act
constitutes an integral part; and

iii. the act must be specifically designed to directly cause the required threshold of
harm in support of a party to the armed conflict and to the detriment of another.

Put simply, a POW may not be prosecuted for killing or wounding enemy military
personnel or destroying enemy military objects prior to their capture.’®

However, POWSs must be tried if they are alleged to have committed grave breaches of
the Geneva Conventions or other war crimes prior to capture.’® Geneva Convention
IIT also sets out detailed rules for the application of judicial and disciplinary mea-
sures in respect of offences committed by POWs after they fall into enemy hands.™
The Convention stipulates that a POW “shall be subject to the laws, regulations and
orders in force in the armed forces of the Detaining Power”.’® This means that POWs
can be subject to same legal and disciplinary punishments as members of the armed
forces of the detaining power would be subject to for the same offence. Since the
focus of this Section is the rules applicable specifically when POWSs are prosecuted
for international crimes committed prior to capture, the rules concerning legal and
disciplinary sanctions shall not be discussed any further.

The following section sets out the international law rules applicable when adjudicat-
ing an international crimes trial involving a POW.

ICRC Commentary of 2020 Geneva Convention III, Introduction, para. 20; Additional Protocol I, Article 44; E. Craw-

ford, The Treatment of Combatants and Insurgents under the Law of the Armed Conflict, Oxford University Press, 2010,

p- 52.

N. Mezler, ‘Interpretive Guidance on the Notion of Direct Participation in Hostilities Under International Humanitar-
ian Law’ (ICRC, May 2009); ICRC Online Casebook ‘How Does Law Protect in War’, ‘Direct participation in hostilities’.

L. Issar, ‘On trial: the Third Geneva Convention and judicial guarantees for prisoners of war’ (ICRC- Humanitarian
Law & Policy blog, 23 June 2022). See also ICRC, ‘Interpretive Guidance on the Notion of Direct Participation in Hos-
tilities under International Humanitarian Law’, 2008, 90 International Review of the Red Cross 991, p. 1017
Geneva Convention III, Article 129.

Geneva Convention III, Articles 82-108.

Geneva Convention III, Article 82(1).
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1B9A4ABF10E7EAD2C1258585004E7F19
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-44?activeTab=undefined
https://www.icrc.org/en/doc/assets/files/other/icrc-002-0990.pdf
https://www.icrc.org/en/doc/assets/files/other/icrc-002-0990.pdf
https://casebook.icrc.org/glossary/direct-participation-hostilities
https://blogs.icrc.org/law-and-policy/2022/06/23/on-trial-geneva-convention-prisoners-of-war/#:~:text=Although they must not be,code of the Detaining Power
https://www.icrc.org/en/doc/assets/files/other/irrc-872-reports-documents.pdf
https://www.icrc.org/en/doc/assets/files/other/irrc-872-reports-documents.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
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B. The principle of legality must be upheld at all times (Geneva Convention
I, Article 99(1))

GENEVA CONVENTION Iil, ARTICLE 99(1)

No prisoner of war may be tried or sentenced for an act which is not forbidden by the law of the
Detaining Power or by international law, in force at the time the said act was committed.

99. According to this rule, a POW can only be prosecuted for an international crime if
the crime was provided for under the domestic criminal law of the detaining power
or international law at the time it was committed. In Ukraine, war crimes, the crime
of aggression, and the crime of genocide are all criminalised under the CCU.** POWs
may therefore be prosecuted for these offences in Ukraine. Where the international
crime is based in treaty law, that treaty must be binding on both the detaining pow-
er and the power on which the POW depended at the time of commission.'”” Both
Ukraine and the Russian Federation are States Parties to, and bound by, the Geneva
Conventions and Additional Protocol 1.**® Customary international law crimes may
be relied upon provided the rule is “clear and unambiguous”.'*

100. With respect to domestic law, the applicable law must be reasonably foreseeable and
accessible to the accused POW, at the time the alleged offence was committed.?® This
means that, at the time of commission, the POW “knew or should have known that he
would be subject to punishment if caught”.?* This reflects the international human
rights law principle (the principle of legality) that “[n]Jo one shall be held guilty of
any penal offence on account of any act or omission which did not constitute a penal
offence, under national or international law, at the time when it was committed”.?*

CCU, Articles 438, 437, and 442 respectively.

ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3960.

ICRC, ‘International Humanitarian Law Databases: Ukraine’; ICRC, ‘International Humanitarian Law Databases:
Russian Federation’.

ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3960.

ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3962.

US National Military Tribunal, Justice case Judgement, pp 977-978.

UDHR, Article 11(2). See also ICCPR, Article 15(2): “Nothing in this Article shall prejudice the trial and punishment
of any person for any act or omission which, at the time it was committed, was criminal according to the general
principles of law recognized by the community of nations”.
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https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-99/commentary/2020?activeTab=undefined
https://sherloc.unodc.org/cld/uploads/res/document/ukr/2001/criminal-code-of-the-republic-of-ukraine-en_html/Ukraine_Criminal_Code_as_of_2010_EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1CAB9739A62DEA9CC12585850054ABB1
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?title=&topic=&state=18044&from=&to=&sort=state&order=ASC
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?title=&topic=&state=18012&from=&to=&sort=state&order=ASC
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?title=&topic=&state=18012&from=&to=&sort=state&order=ASC
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1CAB9739A62DEA9CC12585850054ABB1
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1CAB9739A62DEA9CC12585850054ABB1
https://www.law.umich.edu/facultyhome/drwcasebook/Documents/Documents/United States v. Joseph Alstoetter.pdf
https://www.un.org/en/universal-declaration-human-rights/
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
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C. No moral or physical coercion may be exerted on a Prisoner of War to
extract a guilty plea (Geneva Convention Ill, Article 99(2))

GENEVA CONVENTION Ill, ARTICLE 99(2)

No moral or physical coercion may be exerted on a prisoner of war in order to induce him to
admit himself guilty of the act of which he is accused.

101. This rule prohibits any form of moral or physical coercion being applied towards a
POW to force them to admit guilt.?® This is a central aspect of the right to a fair trial.?*
In the context of a criminal trial, methods of ‘coercion’ are acts designed to deprive
or impair the ability of the accused to exercise free will and autonomy.?*® Wilfully
depriving a prisoner of war or protected person of the rights of fair and regular trial
is a grave breach of Geneva Convention II and Geneva Convention IV, as well as
Additional Protocol 1.27 It further constitutes a war crime under Article 8(2)(vi) of
the ICC Statute.?®

102. This rule is heavily linked to the presumption of innocence, which must be afforded
to POWs accused of international crimes in accordance with Ukrainian®” and in-
ternational law.’® POWs may not be compelled to testify against themselves.?'! The
ICC has observed that “[i]n practice, the right not to be compelled to testify against
oneself ... seeks to ensure that confessions obtained under duress or by coercion or
subterfuge cannot be used at trial in disregard of the expressed will of the accused
to remain silent”.?'?

D. Prisoners of War must be guaranteed the right to a fair trial (Geneva
Convention llI, Article 84; Customary IHL, Rule 100)

103. The right to a fair trial is protected under customary international humanitarian law,?
and Ukrainian law.?* Article 84(2) of Geneva Convention III further stipulates that “[i]
n no circumstances whatever shall a prisoner of war be tried by a court of any kind

ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3965.

Geneva Convention III, Articles 102-108. See also ECHR, Article 6; ICCPR, Article 14(1).

Body of Principles for the Protection of All Persons under Any form of Detention or Imprisonment, 9 December
1988, General Assembly Resolution 43/173, Principle 21(2).

Geneva Convention III, Article 130; Geneva Convention IV, Article 147

Additional Protocol I, Article 85(4)(e).

ICC Statute, Article 8(2)(a)(vi). See See below, Chapter 1, Part I, Section I.C.3.b).vii “Wilfully Depriving a Prisoner of
War or Other Protected Person of the Rights of Fair and Regular Trial (ICTY Statute, Article 2(f); ICC Statute, Article
8(2)(a)(vi)".

Constitution of Ukraine, Article 62; CCU, Article 2(2).

ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3970. See ECHR, Article 6(2): “Everyone charged
with a criminal offence shall be presumed innocent until proven guilty according to law”; ICCPR, Article 14(2).
ECtHR, Saunders v. the United Kingdom, Judgement, para. 68; ECtHR, Bykov v. Russia, Judgement, para. 92.

ICC, Katanga Trial Judgement, para. 1529.

ICRC, Customary IHL Database, Rule 100: Fair Trial Guarentees.

CPC, Article 21(1).
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https://www.echr.coe.int/documents/convention_eng.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/body-principles-protection-all-persons-under-any-form-detention#:~:text=No person under any form,or degrading treatment or punishment.
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/380
https://ihl-databases.icrc.org/ihl/INTRO/470
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://rm.coe.int/constitution-of-ukraine/168071f58b
https://sherloc.unodc.org/cld/uploads/res/document/ukr/2001/criminal-code-of-the-republic-of-ukraine-en_html/Ukraine_Criminal_Code_as_of_2010_EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1CAB9739A62DEA9CC12585850054ABB1
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58009%22]}
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-91704%22]}
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule100
https://rm.coe.int/16802f6016
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which does not offer the essential guarantees of independence and impartiality”.?"®
Judges are responsible for ensuring these essential guarantees. A judge or court is
‘independent’ where it is “not subject to external authority and has complete freedom
in decision-making”.?'® ‘Impartiality’ has two components, one objective and one
subjective: (1) judges must not allow their judgement to be influenced by personal
bias or prejudice; and (2) the court must appear impartial from the perspective of
the objective observer.?"’

104. Although not explicitly mentioned in Geneva Convention III, a fundamental compo-
nent of the right to a fair trial is that judgements should adequately state the reasons
on which they are based.?’® It must be clear from the decision of the court that the
essential issues of the case have been addressed,?”® and that an explicit reply has been
given in response to the arguments that are decisive for the outcome of the case.?”
A reasoned judgement is imperative if the right to appeal is to be effective.?”

105. The ICRC Commentary notes that ensuring independence and impartiality in the
context of POW trials presents unique challenges: “Judges will be required to sit in
judgment against enemy military personnel, and the Detaining Power must therefore
take particular care to guard against any bias or conflict of interest that may arise”.?*
As an essential safeguard of impartiality, there can be no review of decisions in POW
trials by the military authorities.?® In Ukraine, POWs charged with war crimes are
tried in the same criminal courts as civilians, and decisions are not subject to review
by the military.?

106. More specific rules regarding the rights and means of defence for POWs are provided
in Articles 99(3) and 105 of Geneva Convention III, discussed below.

Geneva Convention III, Article 84(2).

ICTR, Nahimana et al. Appeal Judgement, para. 19.

IICTY, Furundzija Appeal Judgement, paras 189-191, ICTY, Celebici Appeal Judgement, paras 682-684, and ICTY,
Galic Appeal Judgement, paras 37-41; and ICTR, Akayesu Appeal Judgement, paras 203-207, ICTR, Rutaganda Appeal
[udgement, paras 39-41, and ICTR, Nahimana et al. Appeal Judgement, paras 47-50.

See ECtHR, Moreira Ferreira v. Portugal (No. 2), Judgement, para. 84; HRC Henry v. Jamaica, Communication No. 230/87,
para. 8.4; HRC, ‘General Comment 32: Article 14: Right to equality before courts and tribunals and to a fair trial,
CCPR/C/GC/32, 23 August 2007, para. 49: “The right to have one’s conviction reviewed can only be exercised effec-
tively if the convicted person is entitled to have access to a duly reasoned, written judgement of the trial court][...]".
ECtHR, Boldea v. Romania, Judgement, para. 30.

ECtHR, Moreira Ferreira v. Portugal (No. 2), Judgement, para. 84.

See below, para. 117.

ICRC Commentary of 2020 to Geneva Convention ITI, Article 84, para. 3614.

ECtHR, Findlay v. United Kingdom, Judgement, para. 77; P. Rowe, ‘The trial of prisoners of war by military courts
in modern armed conflicts’ in C. Harvey, J. Summers and N. White (eds) Contemporary Challenges to the Laws of War,
Cambridge University Pres, 2014, pp 313, 320.

Resolution of the Cabinet of Ministers of Ukraine of April 5, 2022 No. 413: On approval of the Procedure for Detention
of Prisoners of War, paras 20-1: “In case a prisoner of war has a status of a participant in criminal proceedings, it
is guaranteed that he can enjoy the relevant rights envisaged by the Criminal Procedure Code of Ukraine”.
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http://hrlibrary.umn.edu/undocs/html/dec230.htm
https://www.refworld.org/docid/478b2b2f2.html
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-79496%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-175646%22]}
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-84/commentary/2020?activeTab=undefined#33_B
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Findlay v. United Kingdom%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-58016%22]}
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E. Prisoners of War must be guaranteed the right to a defence (Geneva
Convention lll, Article 99(3))

GENEVA CONVENTION 111, ARTICLE 99(3)

No prisoner of war may be convicted without having had an opportunity to present his defence
and the assistance of a qualified advocate or counsel.

107. This rule sets out the fundamental principle that no POW can be “convicted without
having had the opportunity to present their defence”.?”® Article 99(3) sets out the
general rule. The specific rights and means of defence POWs must be granted are set
out in Article 105 of Geneva Convention III.

GENEVA CONVENTION Ill, ARTICLE 105 — RIGHTS AND MEANS OF

DEFENCE

The prisoner of war shall be entitled to assistance by one of his prisoner comrades, to defence
by a qualified advocate or counsel of his own choice, to the calling of witnesses and, if he deems
necessary, to the services of a competent interpreter. He shall be advised of these rights by the
Detaining Power in due time before the trial.

Failing a choice by the prisoner of war, the Protecting Power shall find him an advocate or coun-
sel, and shall have at least one week at its disposal for the purpose. The Detaining Power shall
deliver to the said Power, on request, a list of persons qualified to present the defence. Failing a
choice of an advocate or counsel by the prisoner of war or the Protecting Power, the Detaining
Power shall appoint a competent advocate or counsel to conduct the defence.

The advocate or counsel conducting the defence on behalf of the prisoner of war shall have at his
disposal a period of two weeks at least before the opening of the trial, as well as the necessary
facilities to prepare the defence of the accused. He may, in particular, freely visit the accused
and interview him in private. He may also confer with any witnesses for the defence, including
prisoners of war. He shall have the benefit of these facilities until the term of appeal or petition
has expired.

Particulars of the charge or charges on which the prisoner of war is to be arraigned, as well as
the documents which are generally communicated to the accused by virtue of the laws in force in
the armed forces of the Detaining Power, shall be communicated to the accused prisoner of war
in a language which he understands, and in good time before the opening of the trial. The same
communication in the same circumstances shall be made to the advocate or counsel conducting
the defence on behalf of the prisoner of war.

The representatives of the Protecting Power shall be entitled to attend the trial of the case, un-
less, exceptionally, this is held ‘ in camera ‘ in the interest of State security. In such a case the
Detaining Power shall advise the Protecting Power accordingly.

ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3976.
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108. ‘Assistance by one of his prisoner comrades’ must be distinguished from ‘defence’,
which must be provided by qualified advocate or counsel.?”® ‘Assistance’ in this context
“encompasses a variety of activities that would help a prisoner of war against whom
proceedings have been instituted”, which can include “serving as an intermediary
between the accused and their advocate or counsel, assisting in the proceedings or
providing the accused with interpretation services”.?”” Judges must be mindful that
a POW may never be tried without the assistance of legal counsel.?® The right to
defence is also protected under Article 20 of the Criminal Procedure Code (CPC).?”

109. With respect to the right of a POW to call witnesses, the ICRC Commentary to Article
105 accepts that guaranteeing this right is not simple where a POW is on trial for a
crime committed before capture.” Fellow soldiers will likely not be able to attend
trial to give evidence, unless they themselves are POWs.?! Judges should consider
whether evidence can be admitted by written or video statement, or through the use
of communications technology.??

110. Finally, POWs may not be tried in absentia.*®* Even though trials in absentia are gen-
erally provided for under Ukrainian law,** they “cannot be justified for prisoners of
war, who are in the custody of the Detaining Power and whose presence at trial can
therefore be ensured”.?*

ICRC Commentary of 2020 to Geneva Convention ITI, Article 105, para. 4082.

ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4082.

Geneva Convention III, Article 105. This right is protected by statutes of international criminal tribunals: ICC Statute,
Article 67(1); ICTY Statute, Article 21(4); ICTR Statute, Article 20(4); SCSL Statute, Article 17(4). It is also guaranteed
in European and International human rights treaties: ICCPR, Article 14(3)(d); ECHR, Article 6(3)(c).

CPC, Article 20 (Right to defense).

ICRC Commentary of 2020 to Geneva Convention ITI, Article 105, para. 4095.

ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4095.

ICRC Commentary of 2020 to Geneva Convention ITI, Article 105, para. 4095.

Additional Protocol I, Article 75(4); ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4103.
CPC, Article 323(3).

ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4103. For more detailed discussions in this
regard, see below, Chapter 2, Part I, Section 1. “Ukrainian National Law concerning Trial in abstentia».
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F. Prisoners of War may not be confined before trial unless a member of
the armed forces of the detaining power would be confined for the same
offence (Geneva Convention IIl, Art. 103)

GENEVA CONVENTION Ill, ARTICLE 103 — JUDICIAL
INVESTIGATIONS AND CONFINEMENT AWAITING TRIAL

7. Judicial investigations relating to a prisoner of war shall be conducted as rapidly as circum-
stances permit and so that his trial shall take place as soon as possible. A prisoner of war shall
not be confined while awaiting trial unless a member of the armed forces of the Detaining
Power would be so confined if he were accused of a similar offence, or if it is essential to do
so in the interests of national security. In no circumstances shall this confinement exceed
three months.

8. Any period spent by a prisoner of war in confinement awaiting trial shall be deducted from
any sentence of imprisonment passed upon him and taken into account in fixing any penalty.

9. The provisions of Articles 97 and 98 of this Chapter shall apply to a prisoner of war whilst in
confinement awaiting trial.

111. Article 103(1) sets out the general rule that investigations into alleged war crimes
committed by POWs are to be carried out as rapidly as possible, and that the accused
must not be held in pre-trial confinement, unless any of the exceptions discussed
below are applicable.?®® This rule is reflected in Article 28(5) of the CPC which pro-
vides that “[e]veryone shall have the right for a charge to be subject of a trial within
the shortest possible time”.?*’

112. Article 197 of the CPC concerns pre-trial detention. In terms of the duration of
pre-trial detention, the CPC states that the investigating judge must rule on the va-
lidity of pre-trial detention every sixty days.*® The maximum duration of detention
under the CPC must not exceed six months for crimes of small or medium gravity, or
twelve months for especially grave crimes.? If International crimes are considered
especially grave by judges POWs could be detained for up to 12 months under this pro-
vision. Although Article 103(1) states that POWs must not be confined while awaiting
trial, there is an exception to this rule where “a member of the armed forces of the
Detaining Power would be so confined if he were accused of a similar offence, or if
it is essential to do so in the interests of national security”.?* Judges must therefore
ensure that the pre-trial confinement of POWs is governed by the same rules as would
apply to Ukrainian nationals accused of the same offence.

113. Article 103 also provides that a POW may be held in pre-trial confinement where it is
essential to do so “in the interests of national security”.?*! Whereas States are granted

Geneva Convention III, Article 103(1).

CPC, Article 28(5). See also subparagraphs (4) and (6) of the same Article.
CPC, Article 197(1).

CPC, Article 197(3).

Geneva Convention ITI, Article 103(1).

Geneva Convention III, Article 103(1).
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a high margin of appreciation to interpret ‘national security’, the exception will only
apply where the continued confinement is “absolutely necessary” or “fundamental”
to the national security interest in question.?*

G. Sentences must be pronounced by a competent court in the same
manner as applied to members of the armed forces of the detaining
power (Geneva Convention Ill, Article 102)

GENEVA CONVENTION I1l, ARTICLE 102 — JUDICIAL PROCEDURE:
CONDITIONS FOR VALIDITY OF SENTENCE

A prisoner of war can be validly sentenced only if the sentence has been pronounced by the same
courts according to the same procedure as in the case of members of the armed forces of the
Detaining Power, and if, furthermore, the provisions of the present Chapter have been observed.

114. This means that a POW belonging to the the Russian Federation armed forces may only
be tried, convicted, and sentenced for an international crime by the courts that have
the jurisdiction to try members of the Ukrainian armed forces for the same crime.?*
As stated above, POWSs charged with international crimes in Ukraine are tried in the
civilian criminal justice system, as with members of the Ukrainian armed forces.**
Reference to the “same courts” prohibits the detaining power from establishing a
court solely to pronounce judgements on POWs, which could be susceptible to arbi-
trary use by the detaining power.?*

115. When sentencing a POW for international crimes, judges must apply the normal
sentencing rules applicable to the crime, as set out under the CCU.>** Moreover,
judges must apply any mitigating or aggravating circumstances in the same manner
in which they would be applied to a member of the Ukrainian armed forces under
the same circumstances.?"

116. In addition, when sentencing a POW for an international crime, judges must adhere
to Article 103(2) of Geneva Convention III, which stipulates that: “Any period spent by

ICRC Commentary of 2020 to Geneva Convention III, Article 103, para. 4033.

ICRC Commentary of 2020 to Geneva Convention ITI, Article 102, para. 4008.

Resolution of the Cabinet of Ministers of Ukraine of April 5, 2022 No. 413: On approval of the Procedure for Detention
of Prisoners of War, paras 20-1.

ICRC Commentary of 2020 to Geneva Convention III, Article 102, para. 4010.

According to Article 438 of the CCU, war crimes shall be punishable by imprisonment for a term of eight to twelve
years. When accompanied by murder, the term shall be ten to fifteen years, or life imprisonment. For discussion on
the interplay between between Article 438 and Chapter XIX of the CCU supplemented by the Order of the Ministry
of Defence Ne 164 of 23 March 2017 and IHL in relation to the possible difference of situation between members of
the Ukrainian Armed Forces and POWs, see below, Chapter 1, Part I, Section I.A. (“Relevant domestic legislation
under Ukrainian law: Article 438”.

The rules on the imposition of punishment are set out in Articles 65-73 of the CCU.
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a prisoner of war in confinement awaiting trial shall be deducted from any sentence
of imprisonment passed upon him and taken into account in fixing any penalty”.?*

H. Prisoners of War must be guaranteed the right to appeal (Geneva
Convention llI, Art. 106)

GENEVA CONVENTION Ill, ARTICLE 106 — APPEALS

Every prisoner of war shall have, in the same manner as the members of the armed forces of
the Detaining Power, the right of appeal or petition from any sentence pronounced upon him,
with a view to the quashing or revising of the sentence or the reopening of the trial. He shall be
fully informed of his right to appeal or petition and of the time limit within which he may do so.

117. Under Article 42(4)(6) of the CCU, individuals convicted of a crime have the right to
appeal the verdict. In order to ensure compliance with Article 106 of Geneva Con-
vention III, judges must guarantee that POWs convicted of international crimes are
afforded the same right of appeal and are fully informed of that right in a language
they understand, including “all the necessary information for appellate proceedings
to be launched correctly and in a timely manner”.?*

118. Article 106 of Geneva Convention III makes clear that the right to appeal must be
guaranteed, “with a view to the quashing or revising of the sentence or the reopen-
ing of the trial”.*" In other words, when a POW is appealing against a conviction for
international crimes, judges must be prepared to deliver the following outcomes:

i. Quash the verdict. This means reject the original judgement as invalid;>*
ii. Revise the sentence; or

iii. Reopen the trial.

[l. The war crime of wilfully depriving a Prisoners of War of the rights of fair
and regular trial

119. Failure to adhere to any of the above-discussed rules in the context of criminal pro-
ceedings against a POW could lead to criminal liability. ICC Statute Article 8(2)(a)
(vi), and Article 438 of the CCU, prohibit the war crime of wilfully depriving a POW
or other protected person of the rights of fair and regular trial in an international
armed conflict.??

Geneva Convention III, Article 103(2).

ICRC Commentary of 2020 to Geneva Convention ITI, Article 105, para. 4161.

Geneva Convention III, Article 106.

ICRC Commentary of 2020 to Geneva Convention ITI, Article 106, para. 4157.

ICC Statute, Article 8(2)(a)(vi). The ICC Statute also criminalises, in non-international armed conflicts, the passing
of sentences and the carrying out of executions without previous judgement pronounced by a regularly constituted
court, affording all judicial guarantees which are generally recognised as indispensable under Article 8(2)(c)(iv). The
war crime of denying a fair trial is also prohibited in the following international legal instruments: ICTY Statute,
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120. The elements are discussed at length in Chapter 1, Part I, Section 1.C.3.b).vii “Wil-
fully Depriving a Prisoner of War or Other Protected Person of the Rights of Fair

and Regular Trial (ICTY Statute, Article 2(f); ICC Statute, Article 8(2)(a)(vi))”. Judges
should be aware that POWs fall under the definition of ‘protected persons’ under the
Geneva Conventions.*® Denial of any of these rights and obligations towards POWs in
the context of an international armed conlfict could lead to criminal responsibility.

ECCC, CASE 002/02 JUDGEMENT

2629. The Closing Order charges the Accused with wilfully depriving a prisoner of war or a civilian
the rights of fair and regular trial as a grave breach of the Geneva Conventions at S-21 as a result
of the alleged wilful deprivation of the rights of a fair and regular trial to Vietnamese prisoners
of war and civilians. S-21 cadres deprived the protected persons of the right to be judged by an
independent and impartial court, the right to be informed of their charged offence, the rights
and means of a defence, protection against collective punishment, the presumption of inno-
cence, the right of appeal, and protection from a sentence without judgement pronounced by a
competent court.

2630. The Chamber has found that the Vietnamese prisoners who entered S-21 were not provided
any opportunity to defend themselves following their arrest, were deprived of any semblance of
a fair trial and were forced to confess that they were spies before being killed. All Vietnamese
soldiers and civilian who entered S-21 were labelled as spies and considered enemies. The fate
of these prisoners was a foregone conclusion as they were all ultimately subject to execution.
The Chamber recalls that prisoners were given no access to lawyers or judges throughout their
detention as S-21 and were eventually executed without a trial. As found above, all Vietnamese
who entered S- 21 were killed in a deliberate and systematic manner following their interrogation.
The Chamber is therefore satisfied that both the actus reus and the mens rea of this offence are
established. Accordingly, the Chamber finds that wilfully depriving a prisoner of war or a civilian
the rights of fair and regular trial as a grave breach of the Geneva Conventions is established at
S-21 Security Centre.

Article 2(f); SCSL Statute, Article 3(g); ECCC Law, Article 6.
ICRC, Protected Persons; Geneva Convention I, Articles 13, 14, 24-29; Geneva Convention II, Articles 12, 13, 36, 37;
Geneva Convention III, Articles 4, 33; Geneva Convention IV, Article 4.
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CHAPTER | — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

PART I: INTERNATIONAL CRIMES UNDER UKRAINIAN LAW

[. War Crimes

SUMMARY — SCOPE AND INTERPRETATION OF ARTICLE 438
OF THECCU

« Article 438 of the CCU sets out and governs the applicability and adjudication of war crimes
in Ukraine. It criminalises violations of international humanitarian law under Ukrainian Law.

Article 438 of the CCU contains both specifically enumerated offences and two general ref-
erences:

« Article 438 explicitly lists the specific offences of: “Cruel treatment of prisoners of war
or civilians”, “Deportation of civilian population for forced labor”, “Pillage of national
treasures on occupied territories” and “Murder”; and

« Article 438 also contains two general references to the “Use of methods of the warfare
prohibited by international instruments” and “Other violations of the laws or customs of
war recognised by international treaties the binding nature of which has been approved
by the Verkhovna Rada (Parliament) of Ukraine”.

+ The formulation of Article 438 of the CCU is not explicit about its scope and content. In par-
ticular, the general references of “Use of methods of the warfare prohibited by international
instruments” and “Other violations of the laws or customs of war recognised by international
treaties the binding nature of which has been approved by the Verkhovna Rada (Parliament)
of Ukraine” do not explicitly set out the specific conduct prohibited and the respective legal
elements.

+ This section of the Benchbook assists in interpreting the scope and content of Article 438 of
the CCU taking into account the nature and content of IHL provisions. This section suggests:

» Scope — Article 438 only criminalises serious violations of IHL. amounting to war
crimes and not all violations of IHL. Limiting the scope of Article 438 to war crimes: (1)
aligns with the nature of IHL provisions as only the most serious violations of IHL attracts
criminal responsibility, namely war crimes. On the contrary, most other IHL provisions
are technical in nature and their violation does not attract criminal responsibility; and
(2) ensures accessibility and foreseeability of the law consistently with Article 7 of the
ECHR and the relevant practice of the ECtHR, both directly applicable in the Ukrainian
domestic legal system (paras 154-165).

Content — Artic