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FOREWORD

HONORABLE JUDGES!

You are holding a judge’s Benchbook containing materials for hearing cases of international 
crimes — the most serious and heinous acts that no one could have imagined being com-
mitted in Ukraine just a few years ago.

The unprovoked armed aggression against Ukraine has become a real challenge for the en-
tire State and for the domestic justice system. In these difficult times, the National School 
of Judges acted as a platform for a broad inter-judicial dialogue on managing the wartime 
court work and hearing new categories of cases brought about by a large-scale war. In this 
context, we have revised the priorities of judicial education in favor of focusing on interna-
tional crimes, including war crimes, as well as on criminal offenses against the foundations 
of national security.

In order to strengthen the capacity of judges to consider cases of war crimes, the National 
School of Judges of Ukraine, in cooperation with its international partners, has launched 
a comprehensive plan for judicial education comprising numerous webinars, workshops, 
training sessions, and other events, has set up a system of individual counseling for judges 
before whom relevant proceedings are pending, and has initiated the preparation of auxiliary 
materials for judges, such as guidelines, memos, collections of documents, and handbooks 
for judges on topical issues of criminal proceedings in war crimes cases.

This publication, intended to help judges properly administer justice in war crimes, cases 
was among the most notable efforts in this regard. It is the first time indeed that Ukraine 
and its national judicial system have faced the problem of prosecuting perpetrators of war 
crimes. Dozens of thousands of criminal proceedings have been registered, each requiring 
accurate conduct classification, proper collection and recording of evidence, and a fair trial 
and justification of the court’s decision.

By expressing my sincere gratitude to the representatives of the USAID Justice for All Activity 
and the authors of this publication, I rest confident that it will provide answers to numerous 
questions arising in the course of the administration of justice and will help fulfill the tasks 
of the criminal justice system in considering this extremely important category of cases.

Mykola ONISHCHUK Rector of the National School of Judges of Ukraine
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FOREWORD

HONORABLE JUDGES!

This Benchbook builds on a judicial needs assessment completed by the USAID Justice for All 
Activity, which recommended preparing an on-demand educational and skill development 
tool written for judges that is focused on guaranteeing the fair and impartial adjudication of 
international crimes. Subsequently, it is designed to provide you with materials and guide-
lines based on the most relevant practices of international courts and tribunals together 
with an analysis of Ukrainian laws and related caselaw. This truly unique publication was 
developed by experienced Ukrainian judges along with national and international experts 
in international law in close cooperation with the Supreme Court and National School of 
Judges of Ukraine to support you and your decision-making processes in considering cases 
involving international crimes.

As international law provides that the bulk of criminal cases must be handled at the domestic 
level in line with criteria set out by international humanitarian law, international criminal 
law, and international human rights law, it is vitally important to support the adjudication 
of international crimes at the national level, including strengthening the legal framework, 
building the capacity of judges, and reinforcing the administration and management of cases 
by courts. Accordingly, this Benchbook forms part of a holistic approach to uphold inter-
national and European standards, while ensuring accountability for international crimes.

Since adjudicating international crimes further requires specialized knowledge, the introduc-
tion of this Benchbook supports developing the necessary expertise to effectively consider 
cases, forming part of a set of demand-driven and tailored teaching materials. Moreover, it 
serves as a knowledge resource on the application of substantive international law within 
the Ukrainian context that will ultimately contribute to drafting high-quality, well-reasoned 
judgments in international crimes cases. In this regard, I would like to express my deep ap-
preciation to the authors for their contributions and the Supreme Court and National School 
of Judges of Ukraine for their partnership in preparing this first of its kind publication.

David VAUGHN� Chief of Party of the USAID Justice for All Activity
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AIM OF THE BENCHBOOK

1. This Benchbook is designed to assist Ukrainian judges in the fair and effective adju-
dication of international crimes under Ukrainian domestic law in accordance with
international norms and domestic law and procedure. The Benchbook in particular
collects and analyses materials which are designed to assist judges in cases which
involve war crimes, genocide and the crime of aggression.

2. While governed by Ukrainian national law, the adjudication of cases related to the
ongoing armed conflict requires judges to interpret offences from the Criminal Code
of Ukraine (CCU) that are, in essence, international crimes enumerated in interna-
tional law. In particular, “Planning, preparation and waging of an aggressive war”
under Article 437 of the CCU corresponds to the crime of aggression, while “Violation
of the rules and customs of war” under Article 438 of the CCU and “Genocide” under
Article 442 of the CCU reflect, respectively, war crimes and genocide.

3. The Benchbook sets out in detail the applicability of international crimes under
Ukrainian national law. It further compiles relevant international legal sources,
including international treaties, judicial decisions and academic commentaries to
provide a comprehensive overview of the crime of aggression, war crimes and geno-
cide. This analysis is designed to assist judges in the interpretation and application
of the relevant domestic offences.

4. In addition, while, the current Ukrainian legislation does not criminalize crimes
against humanity, the benchbook anticipates the possibility that Ukrainian judges
may be called upon the adjudication of the crime in the near future. As a result, a
section providing guidance on the interpretation of crimes against humanity was
also incorporated in the Benchbook.

5. The Benchbook also addresses the practice of international criminal jurisdictions
and relevant human rights treaty bodies in relation to additional key topics, including
modes of liability, defenses in criminal law, and some discrete procedural issues. While
strictly speaking, the treatment of these topics under international law may not be
directly applicable to domestic proceedings, these sections are designed to provide
useful guidance to judges on the interpretation of relevant domestic provisions.

6. The methodology and content of this Benchbook have been developed in partnership
with the National School of Judges of Ukraine and the Supreme Court of Ukraine. The
proposed methodology and content were discussed with and approved by Justices of
the Supreme Court as well as judges of appellate and first-instance courts. The draft-
ing of the Benchbook was conducted by Ukrainian judges and international experts
from UpRights and Global Rights Compliance (GRC), supported by MATRA-Ukraine
Project, under the overall guidance and support of the USAID Justice for All Activity.
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INTRODUCTION

METHODOLOGY

7. The Benchbook has been created to provide judges with a clear and structured frame-
work to apply international law relevant to international crimes in accordance with
international and domestic law provisions. It is primarily based on analysis of relevant
international instruments and international criminal tribunals and courts. Specific
emphasis has been devoted to explaining how the relevant international sources and
instruments may be applied at the domestic level or may be used to interpret national
provisions in the context of cases involving international crimes.

8. At the international level, international crimes have been part of the focus of interna-
tional criminal courts and tribunals, including, inter alia, the Nuremberg Tribunal, the
International Criminal Tribunal for the former Yugoslavia (ICTY), the International
Criminal Tribunal for Rwanda (ICTR), the Special Court for Sierra Leone (SCSL), the
Extraordinary Chambers in the Courts of Cambodia (ECCC), and the International
Criminal Court (ICC). Over the course of the last 70 years, the practice of these inter-
national criminal jurisdictions have clarified the classification, scope, and relevant
legal elements of international crimes incorporated into the national legislation of
Ukraine. In providing analysis relevant to the domestic adjudication of cases related
to international crimes, the Benchbook incorporates grey boxes throughout the text
that contain extracts from relevant caselaw. Further, footnotes contain links to the
full text of the respective law and judgements of relevant courts and tribunals. As a
practical tool, the Benchbook also includes throughout the text yellow boxes which
summarize complex issues of law and blue boxes containing practical case studies.

9. The Benchbook further outlines, where appropriate, commentary from leading aca-
demics and experts which elaborates and clarifies on the nature and applicability of
international crimes. This content is included to supplement gaps in the jurisprudence
of international criminal tribunals or international human rights courts concerning
international crimes.

10. In addition, the Benchbook highlights any discrepancies or fragmentation in interna-
tional practice. For example, where there is a noticable difference between customary
international law and the famework of the International Criminal Court.
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CONTENT

11. The Benchbook is composed of three main sections: (1) Introduction; (2) Substantial
international criminal law (Chapter 1); and (3) Procedural Aspects (Chapter 2).

12. Introduction. This section provides an overview of the Introduction, Sources of
Law: applicable to the armed conflict in Ukraine. More specifically, it discusses the
general framework and the applicability of I. International Humanitarian Law; II.
International Human Rights Law and III. International Criminal Law. In addition,
the introduction offers a presentation of the Specific Provisions Dealing with the
Prosecution of Prisoners of War under international humanitarian law.

13. Chapter 1 — Substantial international criminal law — Part 1 — International Crimes
under Ukrainian Law — contains an analysis of four international crimes: I. War
Crimes; II. Crime of Aggression; III. Genocide; and IV. Crimes Against Humanity
according to the practice of international courts and tribunals in the context of the
corresponding domestic provisions of the CCU. In doing so, it outlines the specific
methodology used to interpret relevant Ukrainian criminal provisions and the appli-
cability of international law.

14. The Benchbook adopts a specific structure designed to assist judges to analyse each
enumerated international crime, which includes:

• A yellow box containing an explanation, or algorithim, summarising the main
elements of each crime and/or underlying acts.

• The applicability of the relevant international framework under the Ukrainian
domestic law.

• Discussion of the objective elements of the crime.
• Discussion of the subjective elements of the crime.
• Discussion of the common or contextual elements of the crime (when relevant).

15. Chapter 1 — Substantial international criminal law — Part 2 — Other Aspects of
substantial international criminal law applicable in the context of domestic pro-
ceedings — provides a comparative analysis of Ukrainian national law and interna-
tional criminal law concerning: I. Modes of liability and II. Defences in cases related
to international crime. The subsections concerning the CCU and Ukrainian national
law have been compiled by Ukrainian legal experts with the assistance of Ukrainian
judges. Subsections concerning international criminal law and practice have been
compiled by international experts with an emphasis on those aspects that can be
used as guidance to interpret and apply relevant domestic law.

16. Chapter II — Procedural Aspects. This section provides a comparative analysis of
Ukrainian national law and international criminal law on three discrete procedural
issues, namely: Part 1 — Trials in absentia — Fair Trial Standards; Part 2 — The As-
sessment of Digital Evidence; and Part 3 — Preventing Revictimisation in Criminal
Proceedings. Procedural aspects for the adjudication of international crimes mostly
rely on provisions from the national legislation. Taking into consideration numerous
Ukrainian resources on criminal proceedings applicable to all crimes under the CCU,
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the Benchbook addresses several specific aspects of procedure for the adjudication of 
international crimes under domestic legislation. These three specific issues have been 
selected by Justices of the Supreme Court and judges of appellate and first instance 
courts as those most relevant because they illustrate specifities in the adjudication 
of international crimes under Ukrainian domestic law compared to other crimes of 
the CCU. The subsections concerning Ukrainian national law have been compiled by 
Ukrainian judges, while international experts have drafted the relevant subsections 
concerning international law. It is important to recall that international practice 
concerning these issues are not directly applicable in Ukraine but should be used as 
a guidance to interpret and apply relevant domestic law. In addition, the subsections 
on international law also include relevant caselaw of the European Court of Human 
Rights in light of the direct applicability of the the European Convention of Human 
Rights within the Ukrainian domestic framework.

17.	 Chapter III — Judgement Drafting in International Crimes Cases. This section 
provides an overview of the relevant provisions of the Criminal Procedural Code 
of Ukraine related to written verdicts and put them in the context of adjudicating 
international crimes cases, specifically war crimes under article 438 of the CCU. It 
further explains the connections between the relevant sections of the Benchbbok 
and the various parts of the verdict.

18.	 Finally, the Benchbook includes three annexes:
•	 Annex 1 — Glossary of terms and definitions applicable to criminal-proceedings 

concerning international crimes provides judges with a list of terms and their 
definition to assit judges navigating some of the concepts used in the Benchbook.

•	 Annex 2 — Glossary of case law databases and other online ressources — con-
tains a list and short description of existing resources containing the practice of 
international criminal tribunals as well as other online resources relating to inter-
national criminal law, international humanitarian law and international human 
rights law relevant in the context of the Benchbook.

•	 Annex 3 — Table of authorities — contains a full list of the international instru-
ments and case law quoted in the Benchbook.
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EXAMPLE — HOW TO USE THE BENCHBOOK?

Where to go in the Benchbook when dealing with proceedings involving war crimes
•	 When facing a criminal case that involves a war crime, there are numerous resources con-

tained in Chapter 1, Part 1, Section I. “War crimes”.
•	 The Prosecutor is likely to charge an accused with reference to specific war crime identified 

under international law, by reference to the Statute of the International Criminal Court or by 
reference to article 438 of the CCU. However it is referenced, judges will be able to identify 
the relevant criminal conduct that qualifies as a war crime under Chapter 1, Part 1, Section 
I.C.3. “Underlying acts of war crimes applicable under article 438 of the CCU”. This section 
presents the most up to date list of the generally accepted war crimes under international 
criminal law and is primarily based on article 8 of the ICC Statute. Judges can on this basis 
identify the relevant sub-sections that addresses the war crime(s) they are seized to adjudicate.

•	 Each sub-section on a specific war crime is self-standing and will provide the information 
necessary for a judge to adjudicate the particular crime. Each sub-section includes the fol-
lowing elements:

•	A yellow box containing an alghorithm summarizing the applicability and the main 
elements of each crime and/or underlying acts.

•	The applicability of the international framework under article 438 of the CCU. This 
section explains how a particular war crime can be considered criminalised under Arti-
cle 438. In particular, it addresses how specific criminal conduct may be: (1) a violation 
of the rules and customs of warrecognised by international treaties ratified by Ukraine; 
and (2) recognised under international law as a war crime.

There is also further elaboration in the Benchbook on (1) why war crimes under international law 
can be considered criminalised under Article 438 of the CCU; and (2) why judges can rely on the 
law and practice of international criminal tribunals and in particular the ICC. This can be found 
under Chapter 1, Part 1, Section I.B. “Relevance of international law principles to adjudicate war 
crimes in Ukraine under article 438 of the CCU”.

•	Definition of the objective elements of the war crime. This section provides judges with 
a discussion on the actus reus of the particular war crime according to the framework and 
practice of relevant international criminal tribunals, in particular the ICTY and the ICC.

•	Definition of the subjective elements of the war crime. This section provides a discussion 
on the mens rea of the particular war crime according to the framework and practice of 
the relevant international criminal tribunal, in particular the ICTY and the ICC. However, 
the general part of the CCU identifies subjective elements that apply to crimes (Articles 
23, 24 and 25 of the CCU). It will be necessary for judges to consider the relevance of 
the subjective elements in the general part of the CCU when considering the elements 
of the war crime.

•	Definition of the contextual elements of war crimes. This element is common and 
required for all war crimes. This sub-section lists the contextual elements that needs to 
be established for a war crime to be proven. Further analysis on each of them can then 
be found under Chapter 1, Part 1, Section I.C.2. “Contextual elements of war crimes”.
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SOURCES OF LAW: INTERNATIONAL HUMANITARIAN LAW, 
INTERNATIONAL HUMAN RIGHTS LAW AND INTERNATIONAL 
CRIMINAL LAW

19.	 This section will provide an overview of the different international legal regimes 
applicable to the armed conflict in Ukraine. More specifically, it will discuss when 
international humanitarian law (IHL), international human rights law (IHRL) and 
international criminal law (ICL) are applicable and their governing frameworks.

I.	 International Humanitarian Law

20.	 IHL, also known as the law of war, is the body of law that seeks to limit the effects 
of armed conflict for humanitarian purposes.1 It is only applicable during armed 
conflicts, including situations of occupation.2

A.	 The International Humanitarian Law Framework

21.	 IHL is comprised of two branches: (1) the Hague Law, which regulates how damage 
or injury may be inflicted on the enemy, i.e., the conduct of hostilities,3 for example, 
by banning a range of inhumane methods of neutralising the enemy;4 and (2) the 
Geneva Law, which protects civilians and those no longer participating in the armed 
conflict,5 with the bottom-line being that one can never deliberately target civilians.6 
These two treaty-based branches overlap with, and are supplemented by, a vast body 

1	 ICRC, ‘What is International Humanitarian Law?’, July 2004, p. 1.
2	 Its applicability is triggered by the existence of the factual circumstances irrespective of any formalities such as a 

declaration of war. For the criteria needed to determine the existence of an armed conflict, see, Sassoli, International 
Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward Elgar, 2019, pp 169, 176, 
180, 183.

3	 Two conferences were held in 1899 and 1907 in The Hague whereby a series of conventions were adopted, including: 
Hague Regulations of 1899 and 1907; Convention for the Protection of Cultural Property in the Event of an Armed 
Conflict; Convention on the Prohibition of Biological Weapons; Convention prohibiting Certain Conventional Weap-
ons; Convention prohibiting Chemical Weapons; Convention on the Prohibition of the Use, Stockpiling, Production 
and Transfer of Anti-Personnel Mines and on Their Destruction. For details, see Melzer, International Humanitarian 
Law: A Comprehensive Introduction, ICRC, 2016, pp 79-80.

4	 See e.g., Additional Protocol I, Article 35(2); ICRC, Customary IHL Database, Rule 70.
5	 Four Geneva Conventions (GC) were adopted in 1949. Geneva Conventions I to III primarily address the treatment of 

fallen soldiers in various scenarios: armed conflict in the field (Geneva Convention I), armed conflict at sea (Geneva 
Convention II), and prisoners of war (Geneva Convention III). The rules therein reflect the roots of IHL, namely the 
protection of soldiers. Geneva Convention IV concerns the protection of civilians in time of war. During the Sec-
ond World War, the protection in the Hague Regulations were found insufficient for the protection of the civilians, 
which led to the adoption of Geneva Convention IV in 1949. All four Geneva Conventions are universally ratified 
and uncontentious. Notably, the third article in the four conventions are identical. Whilst the Geneva Conventions 
are almost exclusively concerned with war between states, Common Article 3 is the only provision applicable to 
non-international armed conflicts, protecting persons not taking active part in hostilities against: any violence to 
life or person, taking of hostage, outrages upon dignity, arbitrary sentence of execution, and denial of care. The 
Geneva Conventions are supplemented by three additional protocols relating to the protection of victims of interna-
tional armed conflict (Additional Protocol I) and non-international armed conflict (Additional Protocol II), and the 
adoption of an additional ICRC emblem, the red crystal, which is free from any religious and cultural connotation 
as compared to the red cross and red crescent (Additional Protocol III). See also, Melzer, International Humanitarian 
Law: A Comprehensive Introduction, ICRC, 2016, p. 17.

6	 Additional Protocol I, Articles 48, 51(2); Additional Protocol II, Article 13; ICRC, Customary IHL Database, Rule 1.

https://www.icrc.org/en/doc/assets/files/other/what_is_ihl.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByDate.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/400
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/400
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=BACF97285A9CB2A2C12563CD002D6C88&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=7A690F9945FF9ABFC12563CD002D6D8E&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=7A690F9945FF9ABFC12563CD002D6D8E&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=9D3CCA7B40638EF5C12563F6005F63C5&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=B587BB399470269441256585003BA277&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=B587BB399470269441256585003BA277&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=D9E6B6264D7723C3C12563CD002D6CE4
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/365
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/370?OpenDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/370?OpenDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/380
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/380
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=D9E6B6264D7723C3C12563CD002D6CE4
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/475
https://ihl-databases.icrc.org/ihl.nsf/INTRO/615?OpenDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=D9E6B6264D7723C3C12563CD002D6CE4
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/475
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
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of customary IHL,7 which is binding on all States regardless of whether they are 
bound by a treaty obligation to the same effect.8 Ukraine and the Russian Federation 
are State Parties to the treaties setting out both the Hague Law and the Geneva Law.9

B.	 Classifying Armed Conflicts

22.	 IHL distinguishes between international and non-international armed conflicts. This 
classification will affect which laws apply to the situation and which war crimes are 
applicable.

1.	 Non-International Armed Conflict

23.	 A non-international armed conflict (NIAC) involves “protracted armed violence between 
governmental authorities and organised armed groups or between such groups within 
a State”.10 The applicable IHL includes Common Article 3 to the Geneva Conventions, 
Additional Protocol II and all relevant customary IHL. To establish the war crimes 
outlined in Articles 8(2)(c) and 8(2)(e) of the ICC Statute, a NIAC must exist.

24.	 Two elements must be satisfied to establish the existence of a NIAC: (1) the non-
state armed group(s) involved in the armed conflict must be sufficiently organised;11 
and (2) the hostilities must have reached a certain level of intensity,12 which can be 
established by evaluating the following indicia, among others: the seriousness and 
frequency of attacks; the type and number of armed forces deployed; the group’s 
ability to control territory over a period of time; and the effect of the violence on the 
civilian population.13

7	 As part of their mission to promote IHL, ICRC maintains a compilation of Customary IHL, condensing the established 
practices into numerated rules accompanied by commentary as well as a collection of related practices. It is taken 
by this Benchbook as the main source for customary norms in IHL. See, ICRC, Customary IHL Database, 2009.

8	 Customary law is a set of rules derived from consistent conduct of States (state practice) acting out of the genuine 
belief that the law — as opposed to, e.g. courtesy or political advantages — required them to act that way (opinio 
juris). ICJ, North Sea Continental Shelf, Judgement, paras 71-74, 77. See also, Sassoli, International Humanitarian Law: 
Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward Elgar, 2019, p. 46.

9	 ICRC, ‘Treaties, State Parties and Commentaries: Ukraine’; ICRC, ‘Treaties, State Parties and Commentaries: Russian 
Federation’.

10	 ICTY, Tadic Interlocutory Appeal Decision, para. 70; ICTY, Tadic Trial Judgement, para. 562; ICTY, Haradinaj et al. 
Trial Judgement, para. 37. See also, the Ukrainian Military Manual, which defines a NIAC as “prolonged and intense 
armed clashes on the territory of the state between government armed forces and organized armed formations or 
between organized armed formations”: ‘Instructions on the procedure for implementing the norms of international 
humanitarian law in the Armed Forces of Ukraine’, 2018, Section 2, para. 40.

11	 ICC, Ongwen Trial Judgement, para. 2685; ICC, Ntaganda Trial Judgement, paras 704-705; ICC, Lubanga Trial Judgement, 
para. 537; ICC, Katanga Trial Judgement, para. 1186; ICC, Bemba Trial Judgement, paras 134-136; ICTY, Haradinaj 
et al. Trial Judgement, para. 60. See also, ICTY, Boskoski et Tarculovski Appeal Judgement, paras 19-24; ICTY, Boskoski 
and Tarculovski Trial Judgement, paras 199–203; ICTY, Limaj et. al. Trial Judgement, paras 94-134.

12	 ICRC Commentary to Geneva Convention III (2020), Article 3, paras 421, 455; ICC Statute, Article 8(2)(f); ICC, Ntagan-
da Trial Judgement, para. 703; ICTY, Tadic Trial Judgement, para. 562; ICTR, Akayesu Appeal Judgement, para. 620; 
ICTY, Kordic and Cerkez Appeal Judgement, para. 341; ICTY, Limaj et. al. Trial Judgement, para. 84; ICTY, Boskoski and 
Tarculovski Trial Judgement, para. 175. See also, ICC, Bemba Trial Judgement, para. 137; ICC, Katanga Trial Judgement, 
para. 1187; ICC, Lubanga Trial Judgement, paras 534-536, 538.

13	 ICTY, Boskoski and Tarculovski Appeal Judgement, paras 19-24; ICC, Ntaganda Trial Judgement, paras 716-717; ICC, 
Ongwen Trial Judgement, para. 2684; ICC, Lubanga Trial Judgement, para. 538; ICC, Katanga Trial Judgement, para. 
1187; ICC, Bemba Trial Judgement, para. 137; ICC, Al Mahdi Trial Judgement, para. 49; ICTY, Mrksic et al. Trial Judge-
ment, para. 407; ICTY, Haradinaj et al. Trial Judgement, para. 49; RULAC Geneva Academy, ‘Non-international armed 

https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://www.icj-cij.org/public/files/case-related/52/052-19690220-JUD-01-00-EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByCountrySelected.xsp?xp_countrySelected=UA
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByCountrySelected.xsp?xp_countrySelected=RU
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByCountrySelected.xsp?xp_countrySelected=RU
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByCountrySelected.xsp?xp_countrySelected=RU
http://www.icty.org/x/cases/tadic/tjug/en/tad-tsj70507JT2-e.pdf
https://www.icty.org/x/cases/haradinaj/tjug/en/080403.pdf
https://zakon.rada.gov.ua/laws/show/z0704-17#Text
https://zakon.rada.gov.ua/laws/show/z0704-17#Text
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icty.org/x/cases/haradinaj/tjug/en/080403.pdf
https://www.icty.org/x/cases/boskoski_tarculovski/acjug/en/100519_ajudg.pdf
https://www.icty.org/x/cases/boskoski_tarculovski/tjug/en/080710.pdf
https://www.legal-tools.org/doc/4e469a/pdf/
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=31FCB9705FF00261C1258585002FB096#_Toc44265089
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icty.org/x/cases/tadic/tjug/en/tad-tsj70507JT2-e.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/appeals-chamber-judgements/en/010601.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.legal-tools.org/doc/4e469a/pdf/
https://www.icty.org/x/cases/boskoski_tarculovski/tjug/en/080710.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_03942.PDF
https://www.icty.org/x/cases/boskoski_tarculovski/acjug/en/100519_ajudg.pdf
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.legal-tools.org/en/doc/677866/
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.legal-tools.org/en/browse/record/edb0cf/
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_07244.PDF
http://www.icty.org/x/cases/mrksic/tjug/en/070927.pdf
http://www.icty.org/x/cases/mrksic/tjug/en/070927.pdf
https://www.icty.org/x/cases/haradinaj/tjug/en/080403.pdf
https://www.rulac.org/classification/non-international-armed-conflicts#collapse2accord
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25.	 NIACs are distinguished from situations of internal disturbances and tensions, such 
as riots or isolated and sporadic acts of violence, which are not subject to IHL.14 In 
situations where multiple non-state armed groups are fighting against the govern-
ment’s armed forces at once, the actions of all the armed groups can be considered 
together when assessing whether the intensity criterion has been met.15

2.	 International Armed Conflict

26.	 An International armed conlifct (IAC) occurs when one or more States have recourse 
to armed force against another State, regardless of the reason or the intensity.16 The 
applicable IHL includes all four Geneva Conventions, Additional Protocol I and all 
relevant customary IHL. In order to establish the war crimes outlined in Articles 8(2)
(a) and 8(2)(b) of the Rome Statute, an IAC must exist.

27.	 Resort to armed force includes the unilateral use of force by one State against anoth-
er, even if the latter does not or cannot respond by military means.17 This includes 
situations where the armed forces of one State violate the conditions of an agreement 
to be in the territory of the other State.18 The use of armed force against that State’s 
armed forces, territory, civilian population/objects or infrastructure would constitute 
an IAC.19

28.	 IACs do not require a specific level of intensity or duration to be reached,20 nor is there 
a requisite threshold for casualties or how many members of the armed forces need 

conflict’ (last updated 11 September 2017).
14	 ICTY, Haradinaj et al. Trial Judgement, para. 38; ICC, Bemba Decision on the Confirmation of Charges para. 231; ICC, 

Lubanga Decision on the Confirmation of Charges, para. 173; ICTY, Dordevic Trial Judgement, para. 1522; ICTY, Tadic 
Trial Judgement, para. 562; ICTY, Haradinaj et al. Trial Judgement, para. 38; ICC, Lubanga Trial Judgement, para. 
538; ICTY, Boskoski and Tarculovski Trial Judgement, para. 185.

15	 See, ICC, Katanga Trial Judgement, paras 1212-1217; ICC, Bemba Trial Judgement, paras 661-662; ICRC, ‘Syria: ICRC 
and Syrian Arab Red Crescent Maintain Aid Effort amid Increased Fighting’ (17 July 2012). However, see, contra: 
ICC, Lubanga Trial Judgement, para. 543 (“there were a number of simultaneous armed conflicts in Ituri and in sur-
rounding areas within the DRC, involving various different groups. Some of these armed conflicts, which included 
the UPC, involved protracted violence.”).

16	 ICRC Commentary to Geneva Convention I (2016), Article 2, para. 218. See also, ICTY, Tadic Interlocutory Appeal 
Decision, para. 70 (“an armed conflict exists whenever there is resort to armed force between states”); ICC, Ongwen 
Trial Judgement, para. 2683; ICC, Katanga Trial Judgement, para. 1173; ICC, Bemba Trial Judgement, para. 128. See 
also, the Ukrainian Military Manual, which defines an IAC as “any conflict between two or more states with the use 
of armed forces”: ‘Instructions on the procedure for implementing the norms of international humanitarian law in 
the Armed Forces of Ukraine’, 2018, Section 2, para. 33.

17	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, paras 256, 269, 276; ICRC Commentary to 
Geneva Convention II (2017), Common Article 2, para. 245; ICRC Commentary to Geneva Convention I (2016), Com-
mon Article 2, para. 223.

18	 UNGA Res 3314 (XXIX) (14 December 1974), Article 3. See also, Res RC/Res.6, Amendments to the Rome Statute of 
the International Criminal Court on the crime of aggression (11 June 2010).

19	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 257. 
20	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, paras 269-277. See also, ICTY, Tadic Inter-

locutory Appeal Decision, para. 70; ICTY, Celebici Trial Judgement, para. 184 (see also, para. 208); ICC, Katanga Trial 
Judgement, para. 1173; ICC, Bemba Trial Judgement, para. 128. Akande, Classification of Armed Conflicts: Relevant 
Legal Concepts, in E. Wilmshurst (ed.), International Law and the Classification of Conflicts, Oxford University Press, 
2012, p. 13; Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in War-
fare, Edward Elgar, 2019, p. 170. For an opposing view, according to which an IAC must meet a certain threshold of 
intensity, see, International Law Association, ‘Final Report on the Meaning of Armed Conflict in International Law’ 
(2010).

https://www.rulac.org/classification/non-international-armed-conflicts#collapse2accord
https://www.icty.org/x/cases/haradinaj/tjug/en/080403.pdf
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icc-cpi.int/CourtRecords/CR2007_02360.PDF
https://www.icty.org/x/cases/djordjevic/tjug/en/110223_djordjevic_judgt_en.pdf
https://www.icty.org/x/cases/tadic/tjug/en/tad-tsj70507JT2-e.pdf
https://www.icty.org/x/cases/haradinaj/tjug/en/080403.pdf
https://www.icc-cpi.int/CourtRecords/CR2012_03942.PDF
http://www.icty.org/x/cases/boskoski_tarculovski/tjug/en/080710.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icrc.org/en/doc/resources/documents/update/2012/syria-update-2012-07-17.htm
https://www.icrc.org/en/doc/resources/documents/update/2012/syria-update-2012-07-17.htm
https://www.legal-tools.org/en/doc/677866/
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=BE2D518CF5DE54EAC1257F7D0036B518
http://www.icty.org/x/cases/tadic/acdec/en/51002.htm
http://www.icty.org/x/cases/tadic/acdec/en/51002.htm
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02238.PDF
https://zakon.rada.gov.ua/laws/show/z0704-17#Text
https://zakon.rada.gov.ua/laws/show/z0704-17#Text
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=31FCB9705FF00261C1258585002FB096#_Toc44265089
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1A35EE65211A18AEC12581150044243A#102
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1A35EE65211A18AEC12581150044243A#102
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=BE2D518CF5DE54EAC1257F7D0036B518
https://undocs.org/en/A/RES/3314(XXIX)
https://treaties.un.org/doc/source/docs/RC-Res.6-ENG.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=31FCB9705FF00261C1258585002FB096#_Toc44265089
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=31FCB9705FF00261C1258585002FB096#_Toc44265089
http://www.icty.org/x/cases/tadic/acdec/en/51002.htm
http://www.icty.org/x/cases/tadic/acdec/en/51002.htm
https://www.icty.org/x/cases/mucic/tjug/en/
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02238.PDF
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2132573
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2132573
https://www.rulac.org/assets/downloads/ILA_report_armed_conflict_2010.pdf


14  INTRODUCTION

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

to participate.21 As such, the isolated use of armed force by one State against another 
or unilateral use of armed force without resistance may still amount to an IAC.22

29.	 An IAC may also exist where the armed confrontation involves non-military State 
agencies (i.e., de jure or de facto organs of the State, not private persons23), such as 
paramilitary forces or border guards, where they are engaged in armed violence dis-
playing the same characteristics as that involving State armed forces.24 Situations that 
are the result of a mistake or an individual’s ultra vires acts (i.e., acts taken in excess of 
one’s power and authority not endorsed by the State), would not amount to an IAC.25

30.	 Finally, the act that triggers an IAC must be of a hostile nature “in order to overcome 
the enemy or force it into submission, to eradicate the threat it represents or force 
it to change its course of action”.26 Where a State consents, or explicitly requests, the 
use of force on its territory by another State, an IAC would not exist provided that 
the intervention stays within the limits delineated by the consenting State and the 
consent is not withdrawn.27 When an IAC is established, IHL and the relevant rights 
and obligations thereunder become applicable on the whole of the territories of the 
States Party to the armed conflict.28

a)	 Internationalizing a Non-International Armed Conflict

31.	 In addition to an IAC involving two States, a NIAC may become internationalised 
when:29

•	 a State directly intervenes using their armed forces on the territory of another State 
in support of one or more non-state armed groups against the local government. 
The armed confrontation between the intervening State and the territorial State will 
be an IAC while the NIAC between the local government and the armed group(s) 
continues to exist in parallel;30 or

21	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, paras 269-277; ICRC 2016 Commentary to 
Geneva Convention I, Common Article 2, paras 236-244 citing at fn. 70 – Digest of United States Practice in Inter-
national Law (1981–1988), Vol. III, 1993, p. 3456 (“Some States, for example, have considered that an international 
armed conflict triggering the application of the Geneva Conventions had come into existence after the capture of 
just one member of their armed forces”); ICRC 1958 Commentary to Geneva Convention IV, Common Article 2, pp 
20–21.

22	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, paras 275-277.
23	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 262; ICC, Bemba Decision on the Con-

firmation of Charges, para. 223; ICC, Bemba Trial Judgement, paras 654-656. 
24	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, paras 259, 261. 
25	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 274. This analysis, which involves 

the scope of application of IHL, must be distinguished from the situation of attribution in the context of State 
responsibility, where the State is responsible for the ultra vires acts of its organs. See, ICRC Commentary to Geneva 
Convention III (2020), Common Article 2, para. 274.

26	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 258. See also, Grignon, The beginning of 
application of international humanitarian law: A discussion of a few challenges, International Review of the Red Cross, 
2014, pp 146-147.

27	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 292 (see also, paras 290-291, 293)..
28	 ICTY, Kordic and Cerkez Appeal Judgement, para. 321; ICTY, Tadic Interlocutory Appeal Decision, para. 70.
29	 ICTY, Tadic Appeal Judgement’), para. 84; ICC, Ntaganda Trial Judgement, para. 726; ICC, Ongwen Trial Judgement, 

para. 2686; ICC, Lubanga Trial Judgement, para. 541; ICC, Katanga Trial Judgement, para. 1177; ICC, Lubanga Decision 
on the Confirmation of Charges, para. 209.

30	 ICRC Commentary to Geneva Convention I (2016), para. 264; ICC, Ntaganda Trial Judgement, para. 726; ICC, Ongwen 
Trial Judgement, para. 2686; ICC, Lubanga Trial Judgement, para. 541; ICC, Katanga Trial Judgement, para. 1177; ICC, 
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•	 a State indirectly intervenes by exercising ‘overall control’ over the non-state armed 
group(s) participating in the NIAC (i.e., the armed group(s) ‘act on behalf of ’ the 
intervening State). This will fully transform the NIAC into an IAC between the 
intervening State (acting through a non-state armed group) and the territorial 
State.31 To be considered under a State’s ‘overall control’, the controlling State 
must have “a role in organising, coordinating or planning the military actions of 
the [non-state armed] group, in addition to financing, training and equipping or 
providing operational support to that group”.32

b)	 Occupation

32.	 IACs also include situations of occupation,33 which occur when territory is placed 
under the ‘effective control’ of a foreign State’s army and extends only to the territo-
ry where such control has been established and can be exercised.34 This is the case 
even if the occupation meets no armed resistance and there is no fighting.35 ‘Effective 
control’ will be established if the following three cumulative conditions are met:36 (1) 
the foreign State’s armed forces are physically present in a foreign territory without 
consent; (2) the local government has been or can be rendered substantially or com-
pletely incapable of exerting its powers; and (3) the foreign State’s forces are able to 
exercise authority over the territory in lieu of the local government. When all three 
conditions are met, the geographical scope of the application of the law of occupa-
tion extends throughout the entire area over which the Occupying Power exercises 
‘effective control’.37

33.	 Justification given by an Occupying Power for its occupation — for example, that it 
is ‘liberating’ the inhabitants of the occupied territory — does not change the legal 
classification of the situation as an occupation.38 Importantly, classifying a territory as 
‘occupied’ does not confer sovereignty to the occupier.39 Indeed, it is “an uncontested 

Lubanga Decision on the Confirmation of Charges, para. 209; ICC, Tadic Appeal Judgement, para. 84; ICTY, Prlic et. al. 
Trial Judgement, para. 525; ICRC Commentary to Geneva Convention III (2020), Article 3, para. 438. Note, this only 
occurs where the State intervenes on the side of the non-State armed forces against the territorial State. Where the 
State intervenes in support of the territorial State against the non-State armed forces, the armed conflict remains 
non-international in character. See, ICC, Ongwen Trial Judgement, para. 2686.

31	 ICRC Commentary to Geneva Convention III (2020), Article 3, para. 440. See e.g., ICTY, Tadic Appeal Judgement, para. 
84; ICTY, Kordic and Cerkez Trial Judgement, para. 79.

32	 ICTY, Tadic Appeal Judgement, para. 137. See also, ICC. Lubanga Trial Judgement, para. 541; ICC, Katanga Trial 
Judgement, para. 1178; ICC, Bemba Trial Judgement, para. 130; ICC, Ongwen Trial Judgement, para. 2687.

33	 ICC Elements of Crimes, fn. 34; ICC, Gbagbo Decision on Confirmation of Charges, para. 542; ICC, Lubanga Decision 
on the Confirmation of Charges, para. 212; ICTY, Tadic Interlocutory Appeal Decision, para. 70. 

34	 Hague Regulations 1907, Article 42; ICJ, Construction of a Wall Advisory Opinion, paras 78-79; ICJ, Armed Activities 
Judgement, para. 172; ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 336.

35	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, paras 318-324, esp. paras 318-322. See also, 
ICRC, Occupation and International Humanitarian Law: Questions and Answers, 2004.

36	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, paras 338, 340. See also, Dinstein, The In-
ternational Law of Belligerent Occupation, 2nd Edition, Cambridge University Press, 2019, pp 35-54; Benvenisti, The 
International Law of Occupation, 2nd Edition, Oxford University Press, 2012, pp 43-51; ICRC, ‘Occupation and Other 
Forms of Administration of Foreign Territory’, Expert Meeting Report, 2012, pp 16-35; ICJ, Armed Activities Judgement, 
para. 173. ICTY, Naletilic et Martinovic Trial Judgement, para. 217.

37	 ICRC Commentary to Geneva Convention III (2020), Common Article 2, paras 341-343, 348-351..
38	 See, Dinstein, The International Law of Belligerent Occupation, 2nd Edition, Cambridge University Press, 2019, para. 

105; ICJ, Armed Activities Judgement, para. 173.
39	 See, Arai-Takahashi, The Law of Occupation: Continuity and Change of International Humanitarian Law, and its Inter-
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principle of international law” that unilateral annexation of an occupied territory by 
the Occupying Power has no legal validity and is considered null and void.40

c)	 Occupation by Proxy

34.	 In addition to ‘classic’ belligerent occupation, a State can also be considered an Occu-
pying Power in situations in which a territory is controlled by non-state armed forces 
acting on behalf of, and controlled by, that State (i.e., ‘occupation by proxy’).41 Occupa-
tion by proxy will be established where the foreign State exercises indirect ‘effective 
control’ over the territory in question by virtue of the effective control exercised by 
proxy armed forces.42 As such, the foreign State would be considered the Occupying 
Power provided that it exercises ‘overall control’43 over these proxy armed forces.44

C.	 Foundational Principals of International Humanitarian Law

35.	 Regardless of the characterisation of the armed conflict (i.e., NIAC or IAC), the princi-
ples of distinction, proportionality and precaution are foundational to the application 
of IHL,45 and are the cornerstone of many war crimes.46

action with International Human Rights Law, Brill | Nijhoff , 2009, p. 42; Dinstein, The International Law of Belligerent 
Occupation, 2nd Edition, Cambridge University Press, 2019, para. 161 (citing Oppenheim, The Legal Relations between 
an Occupying Power and the Inhabitants, 1917; Fleck (ed), The Handbook of International Humanitarian Law, 2nd Edition, 
Oxford University Press, 2008; Israel Supreme Court, Beit Sourik Village Council Judgement, para. 27.

40	 See, Geneva Convention IV, Article 47; Additional Protocol I, Article 4, para. 172; Sandoz, et al. (eds), Commentary on 
the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, International Commission of the 
Red Cross, 1987, para. 172. See also, Dinstein, The International Law of Belligerent Occupation, 2nd Edition, Cambridge 
University Press, 2019, p. 44; Fleck (ed), The Handbook of International Humanitarian Law, 2nd Edition, Oxford Uni-
versity Press, 2008, p. 273; UNSC Res 662 (9 August 1990) UN Doc S/RES/662 (1990). For example, both the UNSC and 
the ICJ have held that Israel’s purported unilateral annexation of East Jerusalem (occupied territory) is without any 
legal effect. See, UNSC Res 252 (21 May 1968) UN Doc S/RES/252; UNSC Res 478 UN Doc S/RES/478 (1980) (20 August 
1980); ICJ Construction of a Wall Advisory Opinion, para. 78; Dinstein, The International Law of Belligerent Occupation, 
2nd Edition, Cambridge University Press, 2019, para. 63. See also, Israel Supreme Court, Beit Sourik Village Council 
Judgement, para. 27.

41	 See e.g., ICRC Commentary to Geneva Convention III (2020), Common Article 2, para. 363; ECtHR, Loizidou v. Turkey 
Judgement, para. 52; ECtHR, Cyprus v. Turkey Judgement, para.77; ICTY, Prlic et al. Appeal Judgement (Vol. I of III), 
para. 322; ICTY, Naletilic and Martinovic Trial Judgement, paras 213-214; ICTY, Blaskic Trial Judgement, paras 149-150.

42	 ICRC Commentary to Geneva Convention I (2016), Common Article 2, para. 329; ICRC Commentary to Geneva Con-
vention III (2020), Common Article 2, para. 363 (see generally, ICRC Commentary to Geneva Convention III (2020), 
Common Article 2, Occupation by proxy, paras 362-366).

43	 ICRC, ‘Occupation and Other Forms of Administration of Foreign Territory’, Expert Meeting Report, 2012; Diakonia 
IHL Centre, ‘Occupation’; Gilder, Bringing Occupation into the 21st Century: The Effective Implementation of Occupation 
by Proxy, Volume 13, Utrecht Law Review, 2017, pp 60-81; Gal, Unexplored Outcomes of Tadić: Applicability of the Law 
of Occupation to War by Proxy, Volume 12, Journal of International Criminal Justice, 2014, pp 59–80; Bartels, The 
Classification of Armed Conflicts by International Criminal Courts and Tribunals, Brill, 2020, pp 608-609.

44	 ICRC 2016 Commentary to Geneva Convention I, Common Article 2, para. 329; ICRC Commentary to Geneva Con-
vention III (2020), Common Article 2, para. 363.

45	 Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward 
Elgar, 2019, pp 347, 360, 365; ICRC, Customary IHL Database, Rules 1, 7, 14, 15-21. 

46	 For example, grave breaches/serious violations under Article 8(2)(a)/8(2)(c) of the ICC Statute must be committed 
against protected persons and other war crimes rely on these principles, e.g., ICC Statute, Articles 8(2)(b)(i)/8(2)(e)
(i), 8(2)(b)(ii) and 8(2)(b)(ii).
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Figure 1: Foundational Principles of IHL

36.	 Prior to examining these principles, it is necessary to understand the difference be-
tween combatants and civilians during armed conflict.

1.	 Combatants vs. Civilians, Military Objectives vs. Civilian Objects

37.	 IHL makes a fundamental distinction between combatants and civilians/civilian 
property (i.e., objects).47

a)	 Combatants and Civilians

38.	 In a classic IAC, combatants are members of the armed forces of the warring States,48 
or non-military individuals in self-defense groups against invaders.49 The term ‘com-
batants’ also includes members of militias or volunteer corps forming part of a State’s 

47	 Additional Protocol I, Articles 52 to 56 protect civilian objects by prohibiting attacks against civilian and cultural 
objects and property, places of worship and objects indispensable to the survival of the civilian population. Also, 
attacks on works or installations containing dangerous forces that may cause damage to the natural environment 
and threaten the health or survival of the population are prohibited (see also, Additional Protocol II, Articles 14 and 
15). Also protected is the right to receive assistance: civilians are entitled to receive food, medical supplies, clothing, 
bedding and means of shelter. Relief actions are therefore foreseen in Additional Protocol I, Articles 69-70. There is 
also an extra protection granted to the following categories of civilians: civilian populations in occupied territories 
(Geneva Convention IV, Articles 47-78; Additional Protocol I, Articles 68-71); civilian detainees in occupied territories 
(Geneva Convention IV, Articles 64-78); civilians belonging to a Party to the armed conflict (Additional Protocol I, 
Articles 72–75); civilian internees (Geneva Convention IV, Articles 79-135); foreigners, refugees and stateless persons 
(Geneva Convention IV, Articles 35-46); women and children (Additional Protocol I, Articles 76-78); wounded and sick 
persons (Geneva Convention IV, Articles 13-26; Additional Protocol I, Articles 8-31); medical personnel, installations 
and means of transportation and relief and humanitarian personnel (Geneva Convention IV, Articles 20-23, 59-63; 
Additional Protocol I, Articles 12, 15, 71).

48	 Geneva Convention III, Article 4A(1), (2), (3); Additional Protocol I, Article 44(3). For detailed analysis of each 
sub-paragraph, see Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in 
Warfare, Edward Elgar, 2019, p. 252; Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict, 
3rd Edition, Cambridge University Press, 2016, pp 52-54; ICRC Commentary to Geneva Convention III (2020), para. 
1042 regarding Geneva Convention III, Article 4.

49	 Geneva Convention III, Article 4(A)(6). For detailed analysis, see, Watts, Who Is a Prisoner of War, Oxford University 
Press, 2015, p. 907.
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armed forces,50 e.g., the Russian National Guard. It excludes medical and religious 
personnel,51 but includes all people working for an armed force, even if their tasks 
are not directly linked to hostile activities, e.g., production and shipment of weapons, 
construction of infrastructure, etc.52 If captured, ‘combatants’ are entitled to prisoner 
of war (POW) status and are immune from prosecution for lawful participation in 
hostilities.53

39.	 Technically, ‘combatant’ status exists only in the context of an IAC. In NIACs, mem-
bers of the non-state armed groups engaged in hostilities (e.g., the members of the 
Donetsk/Luhansk People’s Republic (D/LPR), sometimes referred to as ‘fighters’,54 are 
not entitled to POW status and can be prosecuted for their participation in hostilities.55 
‘Fighters’ are, however, still entitled to humane treatment upon capture.56

40.	 Civilians are everyone else,57 i.e., anyone who is not a member of: (1) the armed forc-
es; (2) a militia or volunteer corps of such armed forces; or (3) an organised group 
under a command responsible for the conduct of its subordinates, including organ-
ised resistance movements and other small armed groups.58 Civilians enjoy general 
protection against the dangers arising from hostilities, i.e., they cannot be targeted.59

41.	 A civilian directly participating in hostilities temporarily loses their protection under 
IHL and becomes a lawful target for attack60 (i.e., the civilian may be directly attacked 
as if they were a combatant).61 To determine whether certain conduct amounts to direct 
participation, the act must: (1) be likely to adversely affect the military operations/
capacity of a party to an armed conflict or to inflict death, injury or destruction on 
protected persons/objects; (2) have a direct causal link to the harm likely to result; 

50	 Geneva Convention III, Article 4A(2). For militias or volunteer corps to fall under this provision (i.e., to be consid-
ered “members of the armed forces of a Party to the conflict”) they must have been formally incorporated into the 
armed forces, which is determined by the domestic law of the State in question. See, ICRC Commentary to Geneva 
Convention III (2020), para. 979.

51	 Additional Protocol I, Article 43(2).
52	 ICRC, ‘Direct participation in hostilités: questions & answers’, 2009. 
53	 See, Additional Protocol I, Article 44; Crawford, The Treatment of Combatants and Insurgents under the Law of the Armed 

Conflict, Oxford University Press, 2010, p. 52.
54	 See, Kleffner, From “Belligerents” to “Fighters” and Civilians Directly Participating in Hostilities: On the Principle of Dis-

tinction in Non-International Armed Conflicts One Hundred Years After the Second Hague Peace Conference, Netherlands 
International Law Review, 2004, p. 322; Pejic, Unlawful/Enemy Combatants: Interpretations and Consequences, Nijhoff, 
2007, pp 335-336.

55	 Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward 
Elgar, 2019, p. 277; Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict, 3rd Edition, Cam-
bridge University Press, 2016, pp 45-46.

56	 Common Article 3 to Geneva Conventions; Additional Protocol II, Articles 4 and 5. See, Pejic, Procedural Principles 
and Safeguards for Internment/ Administrative Detention in Armed Conflict and Other Situations of Violence, Volume 87, 
International Review of the Red Cross, 2005, p. 389; Hill-Cawthorne, Detention in Non-International Armed Conflict, 
Oxford University Press, 2016, p. 82.

57	 Additional Protocol I, Article 50(1).
58	 Geneva Convention III, Articles 4A(1)-(3) and (6); Additional Protocol I, Articles 43(1), 50(1).
59	 Additional Protocol I, Article 50(1).
60	 Additional Protocol I, Article 51(3); Mezler, Interpretive Guidance on the Notion of Direct Participation in Hostilities 

Under International Humanitarian Law, ICRC, 2009, p. 70.
61	 Mezler, Interpretive Guidance on the Notion of Direct Participation in Hostilities Under International Humanitarian Law, 

ICRC, 2009, p. 20; ICRC, ‘How Does Law Protect in War’.
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and (3) be specifically designed to directly cause the harm in support of a Party to 
the armed conflict to the detriment of another.62

Combatant Fighter Civilians Civilians DPH

Hostilities participate63 no right to participate, but retain their civilian sta-
tus if they do64

lawful targets65 cannot be deliberately 
targeted66

temporarily lose pro-
tection and become a 
lawful target67

Captured POW status68 humane 
treatment69

should not have been 
detained and must be 
released70

can be detained if con-
ditions are met71

Prosecution 
for participa-
tion?

immune from 
prosecution, 
unless they 
breach IHL72

may face 
prosecution73

N/A may face prosecution74

Table 1: Participants in an Armed Conflict

b)	 Military Objectives and Civilian Objects

42.	 Military objectives are limited to “those objects which by their nature, location, 
purpose or use make an effective contribution to military action and whose total or 
partial destruction, capture or neutralisation, in the circumstances ruling at the time, 

62	 ICRC, ‘How Does Law Protect in War’; Mezler, Interpretive Guidance on the Notion of Direct Participation in Hostilities 
Under International Humanitarian Law, ICRC, 2009, p. 20.

63	 Additional Protocol I, Articles 43(2) and 48; Mezler, Interpretive Guidance on the Notion of Direct Participation in Hos-
tilities Under International Humanitarian Law, ICRC, 2009, p. 27.

64	 Additional Protocol I, Article 51(3).
65	 Additional Protocol I, Article 43(2); Mezler, Interpretive Guidance on the Notion of Direct Participation in Hostilities 

Under International Humanitarian Law, ICRC, 2009, p. 36.
66	 Additional Protocol I, Articles 48 and 51(2).
67	 Additional Protocol I, Article 51(3); Mezler, Interpretive Guidance on the Notion of Direct Participation in Hostilities 

Under International Humanitarian Law, ICRC, 2009, p. 70.
68	 Geneva Convention III, Article 4(A); Additional Protocol I, Article 44(1); ICRC, Customary IHL Database, Rule 106.
69	 Common Article 3 to Geneva Conventions; Additional Protocol II, Articles 4-5. See also, J. Pejic, ‘Procedural Principles 

and Safeguards for Internment/ Administrative Detention in Armed Conflict and Other Situations of Violence’, 2005, 
87 International Review of the Red Cross 375, p. 389; L. Hill-Cawthorne, Detention in Non-International Armed Conflict 
(OUP 2016), p. 82.

70	 Geneva Convention IV, Articles 42, 78.
71	 Civilians may only be interned for “(imperative) security reasons”. Geneva Convention IV, Articles 41-43, 68, 78-135; 

Additional Protocol I, Article 75. Regarding the thresholds, see, Hill-Cawthorne, Detention in Non-International Armed 
Conflict, Oxford University Press, 2016, p. 42.

72	 Crawford, The Treatment of Combatants and Insurgents under the Law of the Armed Conflict, Oxford University Press, 
2010, p. 52.

73	 Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward 
Elgar, 2019, p. 277.

74	 Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward 
Elgar, 2019, p. 277.
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offers a definite military advantage”.75 Both criteria must be met simultaneously.76 In 
other words, if either of these criteria are not met then the object is civilian.

43.	 Civilian objects, which are protected from attack, are defined as an object which is 
not a military objective.77 Civilian objects temporarily lose their protection for such 
time as they are classified as military objectives.78 Consequently, it must be established 
that the targeted object was not a military objective at the precise time of the attack.79 
If there is any doubt as to the status of a civilian object it should be presumed that 
this object maintains its civilian status.80

44.	 Where an object serves both military and civilian functions (i.e., is a dual-use object), 
it may qualify as a military objective and can be legally targeted. Typical dual-use 
objects are transport systems such as roads and railways,81 but can also include, e.g., a 
power station supplying electricity to a military base and a hospital.82 However, if the 
effect on civilian objects and the civilian population exceeds the anticipated military 
advantage, the attack would violate IHL.83

45.	 The distinction between military objectives and civilian objects is part of customary 
IHL and applies in both NIACs and IACs.84

2.	 The Principles of Distinction, Proportionality and Precaution

46.	 The Principle of Distinction requires that civilians and civilian objects be distinguished 
from combatants (or ‘fighters’) and military objectives (see above).85 Attacks may only 
be directed against the latter.86 All parties to the armed conflict must adhere to this 
principle at all times. However, the lawfulness of an attack does not depend solely 
on distinction and must be analyzed with the help of the principle of proportionality.

47.	 The Principle of Proportionality prohibits the launching of an attack against a lawful 
military target “which may be expected to cause incidental loss of civilian life, injury 
to civilians, damage to civilian objects, or a combination thereof, which would be 

75	 Additional Protocol I, Article 52(2) (emphasis added). See also, MICT, Karadzic Appeal Judgement, 20 March 2019, 
para. 488; ICTY, Mladic Trial Judgement (Vol III), para. 3257.

76	 Sandoz, et al. (eds), Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, 
International Commission of the Red Cross, 1987, para. 2018. See also, Triffterer and Ambos (eds), Rome Statute of 
the International Criminal Court: A Commentary, 3rd edn, C.H. Beck, Hart, Nomos, 2016, p. 363

77	 Additional Protocol I, Article 52(1). See also, ICTY, Mladić Trial Judgement (Vol III), para. 3257.
78	 ICC, Katanga Trial Judgement, para. 893.
79	 ICC, Katanga Trial Judgement, para. 893.
80	 Additional Protocol I, Article 52(3); ICC, Abu Garda Decision on the Confirmation of Charges, para. 89, fn. 131.
81	 Bring, International Humanitarian Law After Kosovo: Is Lex Lata Sufficient?, Nordic Journal of International Law, 2002, 

p. 42.
82	 Shue and Wippman, Limiting Attacks on Dual-Uses Facilities Performing Indispensable Civilian Functions, Cornell In-

ternational Law Journal, 2002, pp 563-566.
83	 Additional Protocol I, Articles 51(5)(b) and 57(2)(a)(iii); ICRC, Customary IHL Database, Rule 14. See below, para.47.
84	 ICRC, Customary IHL Database, Rule 8. For dual-purpose objects, see, Melzer, International Humanitarian Law: A 

Comprehensive Introduction, ICRC, 2016, p. 92.
85	 Additional Protocol I, Articles 48, 51(2), 52(2); Additional Protocol II, Article 13(2); ICRC, Customary IHL Database, 

Rules 1 and 7.
86	 Additional Protocol I, Articles 48, 51(2), 52(2); Additional Protocol II, Article 13(2); ICRC, Customary IHL Database, 

Rules 1 and 7.
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=50FB5579FB098FAAC12563CD0051DD7C
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
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https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
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excessive in relation to the concrete and direct military advantage anticipated”.87 In 
cases where civilian and non-civilian individuals and/or objects mingle, the legality 
of an attack will be determined by an assessment of compliance with the propor-
tionality principle.

48.	 The Principle of Precautions in attack requires that the belligerents take all feasi-
ble precautionary measures to spare the civilian population, civilians/objects in the 
course of military operations.88 Precautions include, among other things, the choice 
of the means and methods of warfare;89 the assessment of the effects of the attack;90 
the suspension of an attack;91 and the provision of effective advance warning.92

49.	 Feasibility assesses whether the measure is “practicable or practically possible” 
taking into account all the contemporaneous circumstances, including those relevant 
to the success of a military operation.93 Such factors include “time, terrain, weather, 
capabilities, available troops and resources [and] enemy activity”.94

50.	 If effective, the precautionary measures may change the calculation of proportion-
ality and may render an otherwise impermissible attack lawful. But if the damages 
cannot be sufficiently mitigated, a Party to the armed conflict must suspend or cancel 
the attack.95

D.	 International Humanitarian Law Violations

51.	 Certain violations of IHL are war crimes.96 Violations can be perpetrated by a wide 
range of entities including: military personnel; government members; party officials 
and administrators; members of organised armed groups; and civilians.97 IHL violations 
can be categorized into ‘simple violations’, ‘serious violations’ and ‘grave breaches’, 
based on the gravity of the offence. Simple violations are sanctioned primarily by the 
domestic court or court-martial system and the other two are the focus of interna-
tional criminal courts and tribunals.98 These are considered in more detail in Chapter 
1, Part I, Section I.B.1.”Notion and structure of war crimes under international law”.

87	 Additional Protocol I, Article 51(5)(b); ICRC, Customary IHL Database, Rule 14: Proportionality in Attack.
88	 Additional Protocol I, Article 57(1).
89	 Additional Protocol I, Article 57(2)(a)(ii); ICRC, Customary IHL Database, Rule 17: Choice of Means and Methods of 

Warfare.
90	 Additional Protocol I, Article 57(2)(a)(iii); ICRC, Customary IHL Database, Rule 18: Assessemnt of the Effects of the 

Attacks..
91	 Additional Protocol I, Article 57(2)(b); ICRC, Customary IHL Database, Rule 19: Control during the Execution. Of 

Attacks.
92	 Additional Protocol I, Article 57(2)(c); ICRC, Customary IHL Database, Rule 20: Advance Warning.
93	 Sandoz et al. (eds), Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, 

International Commission of the Red Cross, 1987, para. 2198 regarding Additional Protocol I, Article 57. 
94	 International Law Association Study Group, ‘The Conduct of Hostilities and International Humanitarian Law: Chal-

lenges of 21st Century Warfare (Final Report)’ (2017) 93 Stockton Center for the Study of International Law, p. 38.
95	 Additional Protocol I, Article 57(2)(b); ICRC, Customary IHL Database, Rule 19: Control during the Execution of 

Attacks.
96	 ICRC, Customary IHL Database, Rule 156: Definition of War Crimes.
97	 See e.g., United States v. Carl Krauch, et al. Judgement; United States v. Wilhelm von Leeb, et al. Judgement; IMT for 

the Far East, Judgement; IMT, Trial of the Major War Criminals before the International Criminal Tribunal Volume 
I – Judgement.

98	 ICC Statute, Article 8; ICTY Statute, Article 1; ICTR Statute, Article 1; SCSL Statute, Article 1(1); Nuremburg Charter, 
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https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=78C0DA9A7B459ACEC12563CD0042F649
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http://werle.rewi.hu-berlin.de/IGFarbenCase.pdf
http://werle.rewi.hu-berlin.de/High Command Case.pdf
https://www.legal-tools.org/doc/8bef6f/
https://www.legal-tools.org/doc/f21343/
https://www.legal-tools.org/doc/f21343/
https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
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II.	 International Human Rights Law

52.	 Human rights are granted to all individuals.99 At their core, human rights are designed 
to safeguard the dignity of people and their fundamental freedoms, such as the right 
to life, freedom from torture, the right to freedom of speech, the right to a fair trial 
and the right to non-discrimination (equality before the law).

53.	 In essence, human rights law protects the individual from the power of the State. 
States become obligated to respect the human rights of individuals within their juris-
diction when they ratify international human rights treaties and integrate them into 
their domestic legislation.100 The norms that arise from such treaties are collectively 
referred to as international human rights law (IHRL). IHRL allows the individual to 
seek redress when a State fails to uphold their rights, thus providing an avenue for 
victims toward justice and accountability.

54.	 During situations of armed conflict and occupation, IHRL remains applicable alongside 
IHL.101 This means that IHRL continues to apply throughout the territory of Ukraine, 
including those territories occupied by the Russian Federation.

A.	 International Human Rights Law Framework

1.	 Core International Human Rights Treaties

55.	 The ‘founding documents’ of IHRL are generally seen as the UN Charter and the Uni-
versal Declaration of Human Rights (UDHR).102 Over time, the human rights defined 
in the UDHR have been further developed and codified in nine ‘core’ international 
human rights treaties and their optional/additional protocols.103 These instruments are 
voluntarily signed/ratified by States104 who undertake legal obligations to implement 
the provisions of those instruments, and to report periodically to the respective treaty 
bodies mandated to monitor State compliance with those obligations.105

Article 6(b); Tokyo Charter, Article 5(b).
99	 European Convention on Human Rights, Article 1.
100	 Human rights obligations may also be derived from ‘customary international law’, which is not examined in this 

Chapter as the vast majority of human rights obligations can be derived from well-ratified treaty provisions.
101	 ICJ, Nuclear Weapons Advisory Opinion, para. 25. See also, ICJ, Construction of a Wall Advisory Opinion, para. 106; 

UN Human Rights Committee (HRC), ‘General Comment 29: Article 4: Derogations during a State of Emergency’, 
CCPR/C/21/Rev.1/Add.11, 31 August 2001, para. 3.

102	 OHCHR, ‘Manual on Human Rights Monitoring’, 2011, HR/P/PT/7/Rev1, p. 5.
103	 OHCHR, The Core International Human Rights Treaties, p. 6; ‘OHCHR, The Core International Human Rights In-

struments and their Monitoring Bodies. Additional protocols often broaden or reinforce the obligations contained 
within a treaty. They are not standalone agreements, and work in conjunction with the treaty to which they are 
appended. Among the nine ‘core’ IHRL treaties are the: International Convention on the Elimination of All Forms 
of Racial Discrimination; International Covenant on Economic, Social and Cultural Rights; International Covenant 
on Civil and Political Rights; and Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment 
or Punishment.

104	 OHCHR, The Core International Human Rights Instruments and their Monitoring Bodies.
105	 All treaties except the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading 

Tretament of Punishment require periodic reporting. See, OHCHR, The Core International Human Rights Treaties.

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.icj-cij.org/public/files/case-related/95/095-19960708-ADV-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://undocs.org/Home/Mobile?FinalSymbol=CCPR%2FC%2F21%2FRev.1%2FAdd.11&Language=E&DeviceType=Desktop&LangRequested=False
https://www.ohchr.org/Documents/Publications/Chapter05-MHRM.pdf
https://www.ohchr.org/Documents/Publications/CoreInternationalHumanRightsTreaties_en.pdf
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-elimination-all-forms-racial
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-elimination-all-forms-racial
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-cruel-inhuman-or-degrading
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-cruel-inhuman-or-degrading
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx
https://www.ohchr.org/Documents/Publications/CoreInternationalHumanRightsTreaties_en.pdf
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2.	 Core Regional Human Rights Treaties

56.	 In addition to the core IHRL treaties, there are also several important regional human 
rights treaties (and additional protocols). Most relevant for Ukraine is the European 
Convention on Human Rights (ECHR), and its additional protocols, to which Ukraine 
is a party.106 While the Russian Federation was a Party to the ECHR, on 16 March 
2022, the Russian Federation was expelled from the Council of Europe (CoE),107 which 
means that, from 16 September 2022, the Russian Federation will no longer be a High 
Contracting State Party to the ECHR.108 Nonetheless, the European Court of Human 
Rights (ECtHR) will continue to deal with individual and inter-State applications 
directed against the Russian Federation in relation to alleged violations which have 
occurred and may occur up until 16 September 2022 (see below).109

57.	 Ukraine has lodged four inter-State applications against the Russian Federation be-
fore the ECtHR in relation to its actions in Ukraine since 2014, which are currently 
pending before the Court.110

B.	 When do Obligations Arise Under International Human Rights Law?

1.	 Jurisdiction and Application of International Human Rights Law During Armed 
Conflict

58.	 The primary international legal frameworks that regulate situations of armed con-
flict are IHL and IHRL. Generally, IHL regulates the obligations of warring Parties 
during armed conflicts including situations of occupation,111 while IHRL regulates the 
responsibility of States towards persons under their jurisdiction in times of peace.112 
Nevertheless, IHL and IHRL apply concurrently during situations of armed conflict 
and occupation,113 and States have extraterritorial jurisdiction over violations of IHRL 
occurring outside of their territory if certain conditions are met.114

59.	 According to the International Court of Justice (ICJ), IHRL instruments are applicable 
extraterritorially, particularly in occupied territories (i.e., territories under the effec-

106	 Council of Europe, Protocols Amending the Text of the Convention.
107	 Council of Europe, ‘Russia ceases to be a Party to the European Convention of Human Rights on 16 September 2022’, 

23 March 2022. 
108	 Committee of Ministers, ‘Resolution CM/Res(2022)3 on the legal and financial consequences of the cessation of 

membership of the Russian Federation in the Council of Europe’, 23 March 2022. 
109	 Council of Europe, ‘Russia ceases to be a Party to the European Convention of Human Rights on 16 September 2022’, 

23 March 2022.
110	 See, ECtHR, Ukraine v. Russia (re Crimea); ECtHR, Ukraine and the Netherlands v. Russia; ECtHR Ukraine v. Russia (VIII); 

and ECtHR Ukraine v. Russia (X).
111	 Common Article 2 to the Geneva Conventions; ICRC Advisory Service, ‘What is International Humanitarian Law?’, 

2004.
112	 See, Kold, The Relationship between International Humanitarian Law and Human Rights Law: A Brief History of the 1948 

Universal Declaration of Human Rights and the 1949 Geneva Conventions, International Review of the Red Cross, 1998. 
See also, Henckaerts and Nohle, Concurrent Application of International Human Rights Law and International Human-
itarian Law, Human Rights and International Legal Discourse, 2007.

113	 See e.g., ICJ, Nuclear Weapons Advisory Opinion, para. 25; ICJ, Construction of a Wall Advisory Opinion, para. 106; 
Hostages trial, Law Reports of Trial of War Criminals, Vol. III, UN War Crimes Commission, 1949, London, p. 55; ICJ, 
Armed Activities Judgement, para. 216.

114	 ICJ, Armed Activities Judgement, para. 216; ICJ, Construction of a Wall Advisory Opinion, paras 107-113. 

https://www.coe.int/en/web/portal/home?p_p_id=15&p_p_lifecycle=0&p_p_state=pop_up&p_p_mode=view&_15_groupId=99928066&_15_struts_action=/journal/preview_article_content&_15_articleId=99928550&_15_version=1.6
https://www.coe.int/en/web/portal/-/russia-ceases-to-be-a-party-to-the-european-convention-of-human-rights-on-16-september-2022
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a5ee2f
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a5ee2f
https://www.coe.int/en/web/portal/-/russia-ceases-to-be-a-party-to-the-european-convention-of-human-rights-on-16-september-2022
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2220958/14%22]}
https://www.icrc.org/en/doc/assets/files/other/what_is_ihl.pdf
https://www.icj-cij.org/public/files/case-related/95/095-19960708-ADV-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/116/116-20051219-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/116/116-20051219-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
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tive control of a foreign State).115 The ECtHR has also confirmed the extraterritorial 
application of the ECHR on the basis of, inter alia, ‘effective control’.116 In sum, States 
will have jurisdiction where they exercise effective ‘authority and control’ over an 
individual (e.g., by placing them in detention),117 or over a territory (i.e., within their 
own borders and areas where they exercise effective control outside these borders, 
e.g., as an Occupying Power).118

60.	 Accordingly, as Occupying Power in ‘effective control’ over Crimea and parts of 
Ukraine, the Russian Federation is bound by the human rights obligations enshrined 
in: (1) the IHRL treaties that it has ratified/acceded to, as they apply extraterritori-
ally in the areas under its effective control; and (2) the IHRL treaties that have been 
ratified/acceded to by Ukraine, pursuant to the Russian Federation’s IHL obligation 
to respect the laws in force in occupied territory and the territorial nature of human 
rights protections.119

2.	 Derogation and Limitation

61.	 In situations where a State is unable to meet its IHRL obligations, it may ‘limit’ or 
‘derogate from’ these obligations, thereby modifying the extent to which it may be 
held responsible for a human rights violation.

62.	 During exceptional situations of (actual or imminent) serious public emergencies, 
such as armed conflict, States may derogate from (i.e., suspend) their IHRL obligations 
under certain treaty provisions to the extent strictly required by the exigencies of that 
situation.120 States must notify the other States Parties to the instrument concerned 
at the time of derogation.121 However, derogation cannot extend to all human rights 
as there are some ‘non-derogable’ human rights, such as the right to life.122

63.	 On 5 June 2015, in relation to Crimea and Donbas, Ukraine officially gave notice of its 
decision to derogate from its obligations under the ICCPR and ECHR,123 according to 

115	 ICJ, Armed Activities Judgement, para. 216; ICJ, Construction of a Wall Advisory Opinion, paras 107-113. 
116	 See e.g., ECtHR, Loizidou v. Turkey Preliminary Objections Judgement, paras 62-64; ECtHR, Cyprus v. Turkey Judgement, 

para. 77; ECtHR, Ilaşcu and others v. Moldova and Russia Judgement, paras 330-331; ECtHR, Jalaloud v. the Netherlands 
Judgement, para. 139; ECtHR, Catan and others v. Moldova and Russia Judgement, paras 103-107; ECtHR Issa and others 
v. Turkey Judgement, para. 69. For a different approach to the extraterritorial application of the ECHR, see, ECtHR, 
Banković v. Belgium Decision on Admissibility, paras 61 and 80; ECtHR, Ukraine v. Russia (re Crimea), paras 315-337.

117	 See e.g., ECtHR Jalaloud v. the Netherlands Judgement, para. 154; ECtHR, Öcalan v. Turkey Judgement, para. 91; ECtHR 
Issa and others v. Turkey Judgement, para. 71; HRC, ‘General Comment No. 35 (Article 9): Liberty and Security of 
Person’ (16 December 2014) CCPR/C/G/35.

118	 See e.g., ECtHR, Loizidou v. Turkey Preliminary Objection, para. 62; ECtHR Loizidou v. Turkey Judgdment, paras 52-57; 
ECtHR, Cyprus v. Turkey Judgement, para. 77; ICJ, Construction of a Wall Advisory Opinion, para. 112.

119	 Hague Regulations 1907, Article 43; Geneva Convention IV, Article 64.
120	 International Covenant on Civil and Political Rights, Article 4; European Convention of Human Rights, Article 15; HRC, 

‘CCPR General Comment No. 29, Article 4: Derogations During a State of Emergency’ (31 August 2001) CCPRC/C/21/
Rev.1/Add.11, para. 4. See also, Constitution of Ukraine, Article 64.

121	 International Covenant on Civil and Political Rights, Article 4(1).
122	 International Covenant on Civil and Political Rights, Article 4; European Convention of Human Rights, Article 15; 

American Convention on Human Rights, Article 57; HRC, ‘CCPR General Comment No. 29, Article 4: Derogations 
During a State of Emergency’ (31 August 2001) CCPRC/C/21/Rev.1/Add.11, para. 15.

123	 See, Declaration of the Verkhovna Rada of Ukraine on Derogation from Certain Obligations under the International 
Covenant on Civil and Political Rights and the Convention for the Protection of Human Rights and Fundamental 
Freedom; Derogation contained in a Note verbale from the Permanent Representation of Ukraine (5 June 2015), 

https://www.icj-cij.org/public/files/case-related/116/116-20051219-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22LOIZIDOU%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-57920%22]}
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-144151%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-61886%22]}
https://hudoc.echr.coe.int/fre#{%22fulltext%22:[%22jaloud%22],%22itemid%22:[%22001-148367%22]}
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-114082%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2231821/96%22],%22itemid%22:[%22001-67460%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2252207/99%22],%22itemid%22:[%22001-22099%22]}
https://www.refworld.org/cases,ECHR,60016bb84.html
https://hudoc.echr.coe.int/fre#{%22fulltext%22:[%22jaloud%22],%22itemid%22:[%22001-148367%22]}
https://www.hr-dp.org/files/2013/09/09/CASE_OF_OCALAN_v._TURKEY_.pdf
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2231821/96%22],%22itemid%22:[%22001-67460%22]}
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-57920%22]}
https://www.refworld.org/pdfid/405eacda4.pdf
https://www.refworld.org/pdfid/405eacda4.pdf
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/0/1d1726425f6955aec125641e0038bfd6
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/380
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.refworld.org/docid/453883fd1f.html
https://rm.coe.int/constitution-of-ukraine/168071f58b
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.oas.org/dil/treaties_b-32_american_convention_on_human_rights.pdf
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https://treaties.un.org/doc/Publication/CN/2015/CN.416.2015-Eng.pdf
https://treaties.un.org/doc/Publication/CN/2015/CN.416.2015-Eng.pdf
https://treaties.un.org/doc/Publication/CN/2015/CN.416.2015-Eng.pdf
https://www.coe.int/en/web/conventions/concerning-a-given-treaty?module=declarations-by-treaty&territoires=&codeNature=0&codePays=U&numSte=005&enVigueur=true&ddateDebut=05-05-1949&ddateStatus=01-05-2022
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which it placed on the Russian Federation the full responsibility to respect IHL and 
IHRL in the annexed and temporarily occupied territories of Ukraine.124 However, to 
the extent that Ukraine’s declaration could be interpreted as an attempt to derogate 
from the non-derogable rights enshrined in the ICCPR and ECHR, the valididity of 
the declaration could be questionned.

64.	 After Ukraine declared a state of emergency and martial law on 23 February 2022,125 
it gave notice of its decision to derogate from certain rights enshrined in the ICCPR 
and the ECHR for the duration of martial law in relation to the remainder of its ter-
ritory; however, none of these rights include non-derogable rights.126 The Russian 
Federation has not (officially) derogated from its human rights obligations in relation 
to its occupation of Crimea or its recent invasion of Ukraine.127

65.	 Limitation, on the other hand, refers to the placing of restrictions on human rights, 
which is rendered lawful because they are necessary to achieve legitimate public aims, 
such as those relating to, e.g., morality, public order or public safety.128 The issue of 
whether a particular limitation is lawful will depend upon whether it satisfies the 
criteria contained within the ‘limitation clause’ of the human rights instrument in 
question, i.e., whether it was: (1) prescribed by law; (2) implemented in pursuance of 
a clear and legitimate aim; and (3) a necessary and proportionate means to achieve 
that aim.129

3.	 Non-State Actors’ Obligations

66.	 With regard to IHRL, it is generally accepted that, at a minimum, non-state actors 
exercising government-like functions or de facto control over territory/population 
“must respect and protect the human rights of individuals and groups”.130 The D/LPR 

registered at the Secretariat General on 9 June 2015.
124	 Declaration of the Verkhovna Rada of Ukraine on Derogation from Certain Obligations under the International 

Covenant on Civil and Political Rights and the Convention for the Protection of Human Rights and Fundamental 
Freedom, paras 1, 2; Derogation contained in a Note verbale from the Permanent Representation of Ukraine (5 June 
2015), registered at the Secretariat General on 9 June 2015, paras 1, 2.

125	 Ministry of Justice of Ukraine, ‘Communication Regarding derogation measures’ (29 April 2022). See also, OHCHR, 
‘Update on the human rights situation in Ukraine Reporting period: 24 February – 26 March’, para. 5.

126	 Ukraine notified the UN Secretary-General of its waiver of obligations under Articles 12, 13, 17, 19, 20, 21, 22, 24 and 
25 of the International Covenant on Civil and Political Rights; Articles 8, 9, 10, 11 and 14 of the ECHR; Articles 1-3 
of the Additional Protocol to the ECHR; and Article 2 of Protocol No. 4 to the ECHR. It also notified of derogation 
from Articles 3, 8(3), 9, 12, 13, 17, 19, 20, 21 and 24-27 of the International Covenant on Civil and Political Rights; 
Articles 4 (paragraph 3), 8, 9, 10, 11, 13, 14, 16 of the ECHR; Articles 1, 2 of the Additional Protocol to the ECHR; and 
Article 2 of Protocol No. 4 to the ECHR. See, Note verbale No. 4132/28-110-17626 of 1 March, amended and replaced 
with note verbale No. 4132/28-194/600-17988 of 4 March. See also, OHCHR, ‘Update on the human rights situation in 
Ukraine Reporting period: 24 February – 26 March’, para. 5.

127	 See e.g., Council of Europe, ‘Reservations and Declarations for: Russian Federation’ (between 05/05/1949 and 13/04/2022); 
Milanovic, The Russia-Ukraine War and the European Convention on Human Rights, Lieber Institute, 2022

128	 International Covenant on Civil and Political Rights, Articles 12(3), 22.
129	 International Covenant on Civil and Political Rights, Article 19(3); HRC General Comment No. 31, para. 6; UN General 

Assembly, ‘Report of the Special Rapporteur on the Promotion and Protection of the Right to Freedom of Opinion 
and Expression’ (7 September 2012) A/67/357, para. 41.

130	 OHCHR, ‘Joint Statement by independent United Nations human rights experts* on human rights responsibilities of 
armed non-State actors’, Press Release (25 February 2021) (citing Harvard Law School’s Program on International Law 
and Armed Conflict, Armed non-State Actors and International Human Rights Law: An Analysis of the Practice of 
the U.N. Security Council and U.N. General Assembly, Briefing Report with Annexes, June 2017 (PILAC found that, 
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have exercised de facto control over parts of Donbas since 5 September 2014 (and 18 
February 2015 in Debaltseve).131 Accordingly, the D/LPR are required to ensure that 
they do not violate the human rights of those located in the areas of Donbas under 
their control and must also prevent others from breaching IHRL in those areas.132

C.	 Fundamental Protections under International Human Rights Law

67.	 Certain fundamental human rights protections are common to international and 
regional human rights treaties and are also guaranteed under the constitution of 
Ukraine. While these rights will not be the elaborated on in this section, they are 
briefly outlined in the table below.

Core Right International 
Human Rights 
Conventions

European 
Convention on 
Human Rights

The Constitution of Ukraine

Right to life Article 6 ICCPR Article 2 ECHR Article 27 of the Ukrainian Con-
stitution

Right to freedom 
from torture

Article 7 ICCPR
Article 2 CAT

Article 3 ECHR Article 28 of the Ukrainian Con-
stitution

Right to equality Article 26 ICCPR
Article 2 ICERD
Article 2 CEDAW

Article 14 ECHR Article 24 and 26 of the 
Ukrainian Constitution

Right to liberty and 
security of person

Article 9 ICCPR Article 4 ECHR Article 29 of the Ukrainian Con-
stitution

Right to freedom of 
expression

Article 19 ICCPR Article 10 ECHR Article 34 of the Ukrainian Con-
stitution

Right to a fair trial Article 14 ICCPR Article 6 ECHR Article 55 of the Ukrainian Con-
stitution

Table 2: Common Fundamental Rights Protections

D.	 The Difference between International Human Rights Law and 
International Criminal Law

68.	 IHRL and ICL are two substantively different legal frameworks. IHRL focuses on the 
responsibility of States (rather than individuals) for actions amounting to violations of 
human rights. The protections ensured by IHRL apply at all times, including during 

between 1948 and 2017, 125 resolutions of the UNSC, 65 resolutions of the UNGA and more than 50 presidential 
statements of the UNSC dealt with the human rights responsibilities of armed non-State actors); Geneva Academy, 
‘Human Rights Obligations of Armed Non-State Actors’, Annex (the Geneva Academy identified 33 relevant resolu-
tions of the Human Rights Council adopted between 2008 and 2015). See also, Hessbruegge, Human Rights Violations 
Arising from Conduct of Non-State Actors, Buffalo Human Rights Law Review, 2004, pp 9-10.

131	 See, GRC, International Law and Defining Russia’s Involvement in Crimea and Donbas, 2022, Section 6.3.1 Do the DPR 
and/or LPR exercise effective control over territory.

132	 See, Murray, Practitioners’ Guide to Human Rights Law in Armed Conflict, Oxford University Press, 2016, pp 18-19.
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peacetime,133 social disturbances, sporadic violence, internal strife134 and situations 
of armed conflict.135

69.	 ICL, on the other hand, focuses on the ‘individual criminal responsibility’ of persons 
who perpetrate certain criminal acts (i.e., genocide, war crimes, crimes against 
humanity and the crime of aggression). Unlike IHRL, ICL only applies in specific 
contexts, which vary between the four substantive crimes. These ‘contextual ele-
ments’ will ‘trigger’ the application of ICL and transform what might otherwise be a 
domestic criminal offence (e.g., murder) into an international crime (e.g., the war 
crime of wilful killing).136

70.	 While ICL will apply in certain contexts as a special rule, it does not displace IHRL, 
which remains applicable as a general, constantly applicable set of rules.137 This gives 
rise to the possibility of overlap and interplay between these regimes, both of which 
must therefore be interpreted harmoniously and concurrently so as to ensure legal 
certainty and fill any gaps in the legal protection afforded to victims.138 In cases of 
armed conflict between these regimes, special rules (i.e., ICL) will usually apply in-
stead of general ones (i.e. IHRL), albeit only as far as is necessary in order to remedy 
any inconsistency between them.139

III.	 International Criminal Law

71.	 ICL is the branch of law that deals with the prosecution of international crimes, which 
are comprised of the four ‘core’ crimes: (1) war crimes; (2) crimes against humanity; 
(3) genocide; and (4) aggression.140

A.	 What is the Difference Between International and Domestic Crimes?

72.	 Many of the individual acts criminalised under these four international crimes involve 
acts that may also be criminalised under a State’s domestic criminal law141 such as 
murder, rape or torture.142 However, despite this commonality, international crimes 

133	 OHCHR, ‘Manual on Human Rights Monitoring’, 2011, HR/P/PT/7/Rev1, p. 3.
134	 OHCHR, ‘Manual on Human Rights Monitoring’, 2011, HR/P/PT/7/Rev1, p. 3.
135	 OHCHR, ‘Manual on Human Rights Monitoring’, 2011, HR/P/PT/7/Rev1, p. 3.
136	 HRC ‘General Comment No. 31, The Nature of the General Legal Obligation Imposed on States Parties to the Cove-

nant’ (26 May 2004) CCPR/C/21/Rev.1/Add.13, para. 18. See also, ICC Statute, Article 8(2)(i).
137	 ICJ, Construction of a Wall Advisory Opinion, para. 106; HRC ‘General Comment No. 36 (2018) on Article 6 of the 

International Covenant on Civil and Political Rights on the Right to Life’ (30 October 2018) CCPR/C/GC/36, para. 70. 
See also, OHCHR, ‘Manual on Human Rights Monitoring’, 2011, HR/P/PT/7/Rev1, Chapter 5.

138	 ECtHR, Hassan v. The United Kingdom Judgement, paras 35-37, 77, 101.
139	 These considerations also apply to the inter-compatibility of IHRL and IHL. See, Milanovic, The Soleimani Case and 

the Last Nail in the Lex Specialis Coffin, Opinio Juris, 2020; Milanović, The Lost Origins of Lex Specialis: Rethinking the 
Relationship between Human Rights and International Humanitarian Law, Cambridge University Press, 2016, pp 78-117; 
Milanović, The Interplay Between Human Rights and Humanitarian Law, Opinio Juris, 2007.

140	 ICC Statute, Articles 6 (Genocide), 7 (Crimes against humanity), 8 (War crimes) and 8bis (Crime of aggression).
141	 Durkheim The Division of Labor in Society, New York: The Free Press, 1997, p. 60, cited in C. Stahn, Critical Introduction 

to International Criminal Law, Cambridge University Press, 2020, p. 17; Cryer, et al. (eds), An Introduction to Interna-
tional Criminal Law and Procedure, 3rd Edition, Cambridge University Press, 2015, p. 227. 

142	 See e.g., ICC Statute, Articles 6-8bis; C. Stahn, Critical Introduction to International Criminal Law, Cambridge University 
Press, 2020, p. 17; Cryer, ˆ(eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge 

https://www.ohchr.org/Documents/Publications/Chapter05-MHRM.pdf
https://www.ohchr.org/Documents/Publications/Chapter05-MHRM.pdf
https://www.ohchr.org/Documents/Publications/Chapter05-MHRM.pdf
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsjYoiCfMKoIRv2FVaVzRkMjTnjRO%2Bfud3cPVrcM9YR0iW6Txaxgp3f9kUFpWoq%2FhW%2FTpKi2tPhZsbEJw%2FGeZRASjdFuuJQRnbJEaUhby31WiQPl2mLFDe6ZSwMMvmQGVHA%3D%3D
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsjYoiCfMKoIRv2FVaVzRkMjTnjRO%2Bfud3cPVrcM9YR0iW6Txaxgp3f9kUFpWoq%2FhW%2FTpKi2tPhZsbEJw%2FGeZRASjdFuuJQRnbJEaUhby31WiQPl2mLFDe6ZSwMMvmQGVHA%3D%3D
https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://tbinternet.ohchr.org/Treaties/CCPR/Shared Documents/1_Global/CCPR_C_GC_36_8785_E.pdf
https://tbinternet.ohchr.org/Treaties/CCPR/Shared Documents/1_Global/CCPR_C_GC_36_8785_E.pdf
https://www.ohchr.org/Documents/Publications/Chapter05-MHRM.pdf
https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-146501&filename=001-146501.pdf&TID=qydvigxsem
http://opiniojuris.org/2020/01/13/the-soleimani-case-and-the-last-nail-in-the-lex-specialis-coffin/
http://opiniojuris.org/2020/01/13/the-soleimani-case-and-the-last-nail-in-the-lex-specialis-coffin/
file:///C:/Users/jacksproson/Documents/Jobs/GRC /Gambia/Gambia BIS Manual /Full : half BIS/Current master/FINAL SUBMISSION/For submission/%3Chttp:/opiniojuris.org/2007/05/10/the-interplay-between-human-rights-and-humanitarian-law/%3E
https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf


28  INTRODUCTION

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

differ from domestic criminal offences in three primary respects: (1) their contextual 
element(s); (2) their international character; and (3) the inapplicability of certain 
procedural limitations.

1.	 The Contextual Element(s) of International Crimes

73.	 The main distinguishing factor between international and domestic crimes is the 
context that must exist in order for ICL to apply. War crimes, for example, can only 
be committed in the context of an ongoing armed conflict,143 while crimes against 
humanity can only be committed as part of a “widespread or systematic attack against 
a civilian population”.144 These ‘contextual elements’ ‘trigger’ the application of ICL 
and transform what might otherwise be a domestic criminal offence (e.g., murder) 
into an international crime (e.g., the war crime of wilful killing or the crime against 
humanity of murder).145

74.	 Context is fundamentally important when prosecuting international crimes because 
it gives rise to ICL and demands an analysis of the context, scale and patterns of vi-
olence that make up organised criminality. This, in turn, can form the starting point 
for assessing responsibility in chains of command to include higher level perpetra-
tors capable of incurring responsibility for coordinating or facilitating international 
crimes, notwithstanding their physical or organisational remoteness from the actual 
perpetration of those crimes.

2.	 The Inapplicability of Certain Procedural Limitations when Prosecuting 
International Crimes

75.	 Given its focus on systemic, organised criminality, ICL has a range of legal and pro-
cedural mechanisms that differ from domestic criminal law, which make it easier to 
hold high-level perpetrators accountable. These include:

•	 immunity: State officials who may enjoy immunity from criminal prosecution before 
the domestic authorities of other States (e.g., because of their current or previous 
rank within the political structure of a State146) do not enjoy such immunity before 
international tribunals when they are being prosecuted for international crimes;147

•	 statute of limitations: before international tribunals and in most States, statutory 
limitations that ordinarily limit the timeframe within which domestic crimes may 
be prosecuted do not apply to international crimes.148 This enables the effective 

University Press, 2015, p. 79.
143	 ICC Elements of Crimes, Article 8.
144	 ICC Statute, Article 7.
145	 ICC Statute, Articles 7(1)(a), 8(2)(i); HRC ‘General Comment No. 31, The Nature of the General Legal Obligation 

Imposed on States Parties to the Covenant’ (26 May 2004) CCPR/C/21/Rev.1/Add.13, para.18.
146	 Vienna Convention on Diplomatic Relations.
147	 ICJ, Democratic Republic of Congo v. Belgium Judgement, para. 61; ICC, Al-Bashir Appeal Judgement, paras 1-11.
148	 Both the UN and the Council of Europe have adopted conventions that render statutory limitations inapplicable 

to genocide, crimes against humanity and war crimes. See, ICC Statute, Article 29; Kok, ‘Statutory Limitations in 
International Criminal Law’, Journal of International Criminal Justice, 2008, as cited in C. Stahn, Critical Introduction 
to International Criminal Law, Cambridge University Press, 2020, p. 18.
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prosecution of crimes committed in the past,149 which is extremely important given 
that international criminal prosecutions are often unfeasible in the immediate term, 
either because it is impossible to apprehend the perpetrators,150 or because the 
existence or extent of the crimes is covered up and/or not discovered until later.151

B.	 Investigating and Prosecuting International Crimes

1.	 The International Criminal Court and Ukraine

76.	 Although neither the Russian Federation or Ukraine have signed the ICC Statute, 
the ICC has jurisdiction over any war crimes, crimes against humanity and geno-
cide allegedly committed in Ukraine by virtue of two declarations submitted by the 
Ukrainian government, which invited the ICC Prosecutor to investigate violations 
that allegedly occurred during the Euromaidan protests between 21 November 2013 
and 22 February 2014 and violations committed on the territory of Ukraine from 20 
February 2014 onwards.152

77.	 In December 2020, the then-ICC Prosecutor confirmed there was reasonable grounds 
to proceed with an investigation into the situation in Ukraine.153 On 2 March 2022, the 
ICC Prosecutor announced that he had proceeded to open an investigation into the 
Situation in Ukraine on the basis of referrals received from a number of State Parties 
to the Rome Statute.154 However, this does not apply to the crime of aggression.155

149	 Recall that the principle of non-retroactivity under international law requires that the conduct in question be 
criminalised by some source of law that was previously applicable to the individual and was sufficiently foreseeable 
to them at the time the alleged offence was committed. Therefore, there is no violation of ‘non-retroactivity’ if the 
individual was bound by some prior source of law, such as customary international law, general principles of law, 
an applicable treaty or even domestic law, that criminalised the same conduct and applied the same or a less severe 
punishment. See, Spiga, Non-Retroactivity of Criminal Law: A New Chapter in the Hissene Habre Saga, Journal of In-
ternational Criminal Justice 2011, p.16; Van Schaack, Crimen Sine Lege: Judicial Lawmaking at the Intersection of Law 
and Morals, Georgetown Law Journal, 2008, pp 158-172; Souza Diaz, The Retroactive Application of the Rome Statute in 
Cases of Security Council Referrals and Ad Hoc Declarations, Journal of International Criminal Justice, 2018, pp 66-67. 
See also, Juratowitch, Retroactive Criminal Liability and International Human Rights Law, Volume 75, British Yearbook 
of International Law, 2005, pp 340-341.

150	 Radovan Karadzic, for example, was indicted on 25 July 1995, yet successfully evaded arrest until 21 July 2008. See, 
ICTY, ‘Case Information Sheet: Radovan Karadzic’.

151	 There are countless examples of perpetrators attempting (often successfully) to cover up the true extent of their 
crimes. Amongst the most infamous, however, was the efforts to disguise the extent of the killing in Srebenica by 
initially dumping bodies in mass graves, and later moving these bodies through multiple ‘secondary’ grave sites in 
order to prevent identification and further cloud the ability of the investigative authorities to establish the extent 
of the crimes. See, ICTY, ‘Facts about Srebrenica’.

152	 Declaration Lodged by Ukraine under Article 12(3) of the Statute (9 April 2014) (Ukraine First Declaration); Decla-
ration of the Verkhovna Rada of Ukraine ‘On the Jurisdiction of the International Criminal Court’ (Ukraine Second 
Declaration). Based on these Declarations, the ICC’s jurisdiction in Ukraine extends to events from 21 November 
2013 for an indefinite period and includes prosecutions for any war crime, crime against humanity or genocide 
falling under the ICC Statute.

153	 ICC, ‘Statement of the Prosecutor, Fatou Bensouda, on the conclusion of the preliminary examination in the situation 
in Ukraine’ (11 December 2020).

154	 ICC, ‘Statement of ICC Prosecutor, Karim A.A. Khan QC, on the Situation in Ukraine: Receipt of Referrals from 39 
State Parties and the Opening of an Investigation’ (2 March 2022).

155	 ICC Statute, Article 15bis.
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https://www.icc-cpi.int/Pages/item.aspx?name=201211-otp-statement-ukraine
https://www.icc-cpi.int/Pages/item.aspx?name=201211-otp-statement-ukraine
https://www.icc-cpi.int/news/statement-icc-prosecutor-karim-aa-khan-qc-situation-ukraine-receipt-referrals-39-states
https://www.icc-cpi.int/news/statement-icc-prosecutor-karim-aa-khan-qc-situation-ukraine-receipt-referrals-39-states
https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
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2.	 Complementarity

78.	 Although ICL is generally known for its prosecution of high-level perpetrators within 
international courts and tribunals,156 international crimes are primarily intended to 
be prosecuted at the domestic level.157 Under the ICC Statute, this is reflected in the 
principle of ‘complementarity’, according to which the ICC is expressly intended to 
be ‘complementary’ to national criminal jurisdictions,158 acting only as “a court of 
last resort” where States Parties are unable or unwilling to investigate and prosecute 
perpetrators of international crimes over which they have jurisdiction.159 In relation 
to Ukraine, complementarity means that, while the ICC has opened an investigation 
into the crimes committed in Ukraine since 2014, the Ukrainian Office of the Prose-
cutor General also has a key role to play in investigating and prosecuting perpetrators 
of crimes against humanity and war crimes that have been perpetrated throughout 
the armed conflict.

C.	 Investigation and Prosecution of the Elements of International Crimes

79.	 International crimes can be prosecuted in a number of jurisdictions, including: 
Ukraine itself, at the ICC and in third States by virtue of universal jurisdiction.

80.	 Pursuant to the Criminal Code of Ukraine (CCU), domestic courts in Ukraine have 
jurisdiction over war crimes, genocide and the crime of aggression;160 however, as the 
CCU currently stands, it does not include crimes against humanity. That said, Draft 
Bill 7290, which has not yet passed into law, proposes amendments to the CCU that 
would bring, among other changes, crimes against humanity under the jurisdiction 
of Ukrainian courts if, and when, either enters into force.161

81.	 The ICC also has jurisdiction over any war crimes, crimes against humanity and 
genocide allegedly committed in Ukraine from 21 November 2013 onwards by virtue 
of two declarations submitted by the Ukrainian government.162

82.	 Finally, third States, i.e., those not directly affected by the armed conflict, may also 
prosecute individuals for the commission of serious crimes, including war crimes, 

156	 Cryer et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University Press, 
2015, p. 4.

157	 Cryer et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University Press, 
2015, pp 70, 79-82.

158	 ICC Statute, preamble paras 4 and 6, Article 1.
159	 ICC, ‘About the ICC’. See also, Vanderbilt Law School, ‘International Criminal Court serves as a “court of last resort”’ 

(6 April 2010).
160	 CCU, Articles 437, 438, 442.
161	 Draft Bill ‘On Amendments to Certain Legislative Acts of Ukraine Concerning the Implementation of Norms of In-

ternational Criminal and Humanitarian Law’ of 27 December 2019, No. 2689, Articles 437, 438, 442, 442-1; Draft Bill 
‘On amendments to the Criminal Code of Ukraine and the Criminal Procedure Code of Ukraine’ of 15 April 2022, 
No. 7290, Articles 437, 438, 442, 442-1.

162	 Declaration Lodged by Ukraine under Article 12(3) of the Statute (9 April 2014) (Ukraine First Declaration); Decla-
ration of the Verkhovna Rada of Ukraine ‘On the Jurisdiction of the International Criminal Court’ (Ukraine Second 
Declaration). Based on these Declarations, the ICC’s jurisdiction in Ukraine extends to events from 21 November 
2013 for an indefinite period and includes prosecutions for any war crime, crime against humanity or genocide 
falling under the Rome Statute.

https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
https://www.icc-cpi.int/about
https://law.vanderbilt.edu/news/international-criminal-court-serves-as-a-court-of-last-resort/
https://zakon.rada.gov.ua/laws/show/2341-14#Text6257/preview
https://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=67804
https://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=67804
http://search.ligazakon.ua/l_doc2.nsf/link1/JI07292A.html
https://www.icc-cpi.int/sites/default/files/iccdocs/other/Ukraine_Art_12-3_declaration_08092015.pdf#search=ukraine
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crimes against humanity and genocide,163 through the exercise of universal jurisdic-
tion.164 Universal jurisdiction enables “a state to bring criminal proceedings in respect 
of certain crimes irrespective of the location of the crime and the nationality of the 
perpetrator or the victim” provided that the State in question has granted their own 
courts the ability to exercise universal jurisdiction over the relevant crimes.165 For 
example, Germany is currently investigating several hundred potential Russian war 
crimes in Ukraine through the use of universal jurisdiction.166

83.	 Regardless of whether an alleged perpetrator is investigated and prosecuted domes-
tically or internationally, to establish individual criminal responsibility for interna-
tional crimes, the following core, internationally accepted elements of international 
crimes must be established beyond a reasonable doubt:167

•	 the contextual elements of international crimes (if applicable): elements that relate to 
the circumstances in which the crime must be committed, or be part of;

•	 the physical elements (actus reus) of the crime: elements that relate to the conduct/
omission of the perpetrator, the consequences of such conduct and the circum-
stances in which they occurred;

•	 the mental elements (mens rea) of the crime: elements that relate to the mindset/ 
intent of a perpetrator in committing the crime;168 and

•	 modes of liability: principles that relate to the means by which a perpetrator is 
linked to, and held responsible for, criminal conduct.169

84.	 These are discussed in detail in the following chapters of the Benchbook.

163	 The Princeton Principles on Universal Jurisdiction, Princeton University Program in Law and Public Affairs, 2001, 
p. 29 Principle 2(1).

164	 OHCHR, ‘Prosecution initiatives’, UN Doc HR/PUB/06/4 Rule of Law Tools for Post-Conflict States, 2006, pp 29-30.
165	 Philippe, The principles of universal jurisdiction and complementarity: how do the two principles intermesh?, 

International Review of the Red Cross, 2006, pp 377, 379.
166	 Justice Info, ‘Germany Probing Several Hundred Possible Ukraine War Crimes’, 18 June 2022.
167	 ICC Elements of Crimes.
168	  See, ICC Statute, Article 6.
169	 ICC Statute, Articles 25, 28; Cryer et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, 

Cambridge University Press, 2015, p. 353.

https://lapa.princeton.edu/hosteddocs/unive_jur.pdf
https://www.ohchr.org/Documents/Publications/RuleoflawProsecutionsen.pdf
https://international-review.icrc.org/sites/default/files/irrc_862_9.pdf
https://www.justiceinfo.net/en/102270-germany-probing-several-hundred-possible-ukraine-war-crimes.html
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
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SPECIFIC PROVISIONS DEALING WITH THE PROSECUTION 
OF PRISONERS OF WAR

85.	 This introductory section addresses the rules related to the prosecution of Prisoners 
of War (POWs) for international crimes. Under IHL, the rules on the prosecution of 
POWs are provided for in the Geneva Convention III of 1949 relative to the Treatment 
of Prisoners of War,170 and customary international law.171 In addition, willfully de-
priving a POW of the rights of a fair and regular trial is grave breach of the Geneva 
Conventions,172 a war crime under Article 8(2)(a)(vi) of the ICC Statute, and Article 
438 of the CCU.173

86.	 This section will: 1) set out the definition of POWs under international law; 2) explain 
Ukraine’s obligations relating to the prosecution of POWs under IHL and customary 
international law; and 3) discuss the war crime of wilfully depriving a POW of the 
rights of fair and regular trial.

I.	 Definition of Prisoners of War

87.	 The definition of POW is set out in Article 4 of the Geneva Convention III:

GENEVA CONVENTION III, ARTICLE 4
A. Prisoners of war, in the sense of the present Convention, are persons belonging to one of the 
following categories, who have fallen into the power of the enemy:
1.	 Members of the armed forces of a Party to the conflict as well as members of militias or 

volunteer corps forming part of such armed forces.
2.	 Members of other militias and members of other volunteer corps, including those of organ-

ized resistance movements, belonging to a Party to the conflict and operating in or outside 
their own territory, even if this territory is occupied, provided that such militias or volunteer 
corps, including such organized resistance movements, fulfil the following conditions:
a)	 that of being commanded by a person responsible for his subordinates;
b)	 that of having a fixed distinctive sign recognizable at a distance;
c)	 that of carrying arms openly;
d)	 that of conducting their operations in accordance with the laws and customs of war.

3.	 Members of regular armed forces who profess allegiance to a government or an authority 
not recognized by the Detaining Power.

170	 Geneva Convention III.
171	 See ICRC, Customary IHL Database, Rule 106: Conditions of POW Status on the definition of POWs under customary 

IHL; ICRC, Customary IHL Database, Rule 100: Fair Trial Guarentees on the right to a fair trial under customary 
IHL.

172	 Geneva Convention III, Article 130; Geneva Convention IV, Article 147. 
173	 See below, Chapter 1, Part I, Section I.C.3.b).vii “Wilfully Depriving a Prisoner of War or Other Protected Person of 

the Rights of Fair and Regular Trial (ICTY Statute, Article 2(f); ICC Statute, Article 8(2)(a)(vi))”.

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-4
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule106
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule100
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
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4.	 Persons who accompany the armed forces without actually being members thereof, such as 
civilian members of military aircraft crews, war correspondents, supply contractors, members 
of labour units or of services responsible for the welfare of the armed forces, provided that 
they have received authorization from the armed forces which they accompany, who shall 
provide them for that purpose with an identity card similar to the annexed model.

5.	 Members of crews, including masters, pilots and apprentices, of the merchant marine and 
the crews of civil aircraft of the Parties to the conflict, who do not benefit by more favourable 
treatment under any other provisions of international law.

6.	 Inhabitants of a non-occupied territory, who on the approach of the enemy spontaneously 
take up arms to resist the invading forces, without having had time to form themselves into 
regular armed units, provided they carry arms openly and respect the laws and customs of war.

88.	 This definition has been incorporated into Ukrainian legal system.174 This is also the 
definition of a POW under customary international law.175

89.	 The term ‘fallen into the hands of the enemy’ refers to persons captured by the armed 
forces of the opposing Party to the armed conflict.176 The term also covers those who 
are taken into enemy control following surrender or mass capitulation.177 The enemy 
forces must exercise “some level of physical control or restraint over the person”.178 
In such situations, the opposing party — who captured the POW — becomes known 
as the ‘detaining power’.179

90.	 The first category of POW is members of the armed forces of a Party to an armed 
conflict, including members of militias or volunteer corps forming part of those 
forces.180 In Ukraine, as with international armed conflicts more generally, most 
POWs are likely to fall into this category.181 It includes “all members of the armed 
forces regardless of their function or the service they provide”.182 In Ukraine, this may 
include any Russian Federation military personnel, as well as members of private 
militias forming part of the regular armed forces.

91.	 Military or volunteer corps forming part of the armed forces must have been “formally 
incorporated” into the armed forces and placed under the responsible command of 
such forces, in order for its members to acquire POW status upon capture.183 That 
said, members of other militias and volunteer corps not formally incorporated into, 
but otherwise belonging to, a Party to the armed conflict will still benefit from POW 
status provided the four conditions set out in Article 4(2) are fulfilled.184

174	 Resolution of the Cabinet of Ministers of Ukraine of April 5, 2022 No. 413: On approval of the Procedure for Detention 
of Prisoners of War.

175	 ICRC, Customary IHL Database, Rule 106: Conditions of POW Status.
176	 ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 960.
177	 ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 960.
178	 ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 961.
179	 ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 961.
180	 Geneva Convention III, Article 4.
181	 ICRC Commentary of 2020 Geneva Convention III, Article 4, paras 975-976.
182	 ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 978.
183	 ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 979.
184	 Geneva Convention III, Article 4(2); ICRC Commentary of 2020 Geneva Convention III, Article 4, para. 980.

https://ihl-databases.icrc.org/en/customary-ihl/v1/rule106
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1796813618ABDA06C12585850057AB95#_Toc42431495
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1796813618ABDA06C12585850057AB95#_Toc42431495
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1796813618ABDA06C12585850057AB95#_Toc42431495
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1796813618ABDA06C12585850057AB95#_Toc42431495
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1796813618ABDA06C12585850057AB95#_Toc42431495
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1796813618ABDA06C12585850057AB95#_Toc42431495
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1796813618ABDA06C12585850057AB95#_Toc42431495
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1796813618ABDA06C12585850057AB95#_Toc42431495
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92.	 As explained in the following sections, Ukraine has certain obligations in respect to 
the treatment of POWs, including in their prosecution for international crimes.

I.	 Rules Dealing with the Prosecution of Prisoners of War

93.	 This section discusses the rules relating to the prosecution of POWs for international 
crimes.185 It is imperative that judges uphold these rules during trials for the following 
reasons:

•	 Ukraine is bound by the provisions of Geneva Convention III as a High Contract-
ing Party,186 and by all rules of customary IHL.187 Failure on the part of judges to 
fully implement these rules could lead to the State responsibility of Ukraine under 
international law for failing to observe treaty obligations.188

•	 Wilfully depriving a POW of the rights of a fair and regular trial is a war crime 
under Article 8(2)(a)(vi) of the ICC Statute and Article 438 of the CCU. Grave 
breaches of any of the following rules may therefore lead to individual criminal 
responsibility.189

94.	 The rules pertaining to the prosecution of POWs are set out in Geneva Convention 
III (Chapter III) and customary international law. The following sub-sections will 
examine each rule and provide guidance for judges on how the rules should be im-
plemented in practice, in particular:
i.	 POWs may not be prosecuted for participation in the hostilities;

ii.	 The principle of legality must be upheld at all times;
iii.	 No physical or mental coercion may be exerted on a POW in order to extract a 

guilty plea;
iv.	 POWs must be guaranteed the right to a fair trial;
v.	 POWs must be guaranteed the right to a defence;

vi.	 POWs may not be confined before trial unless a member of the armed forces of 
the detaining power would be confined for the same offence;

vii.	 Sentences must be pronounced by a competent court in the same manner as ap-
plied to members of the armed forces of the detaining power; and

viii.	 POWs must be guaranteed the right of appeal.

185	 This includes war crimes, the crime of aggression and the crime of genocide, as set out in CCU, Articles 438, 437, 
and 442 respectively.

186	 ICRC, ‘International Humanitarian Law Databases: Ukraine’.
187	 Customary international law is a source of law binding on all states. See Statute of the International Court of Justice, 

Article 38(b).
188	 Vienna Convention on the Law of Treaties, Article 26: “Every treaty in force is binding upon the parties to it and 

must be performed by them in good faith”. Breach of a treaty or customary international law obligation leads to 
State responsibility under international law, see International Law Commission, ‘Draft Articles on the Responsibil-
ity of States for Internationally Wrongful Acts’, Article 2: “There is an internationally wrongful act of a State when 
conduct consisting of an act or omission: (a) is attributable to that State under international law; and (b) constitutes 
a breach of an international obligation of the State”. 

189	 Geneva Convention III, Article 130. See ICC Elements of Crimes, Article 8(2)(a)(vi).

https://sherloc.unodc.org/cld/uploads/res/document/ukr/2001/criminal-code-of-the-republic-of-ukraine-en_html/Ukraine_Criminal_Code_as_of_2010_EN.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?title=&topic=&state=18044&from=&to=&sort=state&order=ASC
https://www.icj-cij.org/statute
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
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A.	 Prosecution for Participation in the Armed Conflict

95.	 The fundamental difference between POWs and non-POWs is that the former may not 
be prosecuted for direct participation in hostilities.190 In order to amount to ‘direct 
participation’ in hostilities, an act must fulfil the following criteria:191

i.	 the act must be likely to adversely affect the military operations or military ca-
pacity of a party to an armed conflict or, alternatively, to inflict death, injury or 
destruction on protected persons or objects;

ii.	 there must be a direct causal link between the act and the harm likely to result 
either from that act, or from a coordinated military operation of which the act 
constitutes an integral part; and

iii.	 the act must be specifically designed to directly cause the required threshold of 
harm in support of a party to the armed conflict and to the detriment of another.

96.	 Put simply, a POW may not be prosecuted for killing or wounding enemy military 
personnel or destroying enemy military objects prior to their capture.192

97.	 However, POWs must be tried if they are alleged to have committed grave breaches of 
the Geneva Conventions or other war crimes prior to capture.193 Geneva Convention 
III also sets out detailed rules for the application of judicial and disciplinary mea-
sures in respect of offences committed by POWs after they fall into enemy hands.194 
The Convention stipulates that a POW “shall be subject to the laws, regulations and 
orders in force in the armed forces of the Detaining Power”.195 This means that POWs 
can be subject to same legal and disciplinary punishments as members of the armed 
forces of the detaining power would be subject to for the same offence. Since the 
focus of this Section is the rules applicable specifically when POWs are prosecuted 
for international crimes committed prior to capture, the rules concerning legal and 
disciplinary sanctions shall not be discussed any further.

98.	 The following section sets out the international law rules applicable when adjudicat-
ing an international crimes trial involving a POW.

190	 ICRC Commentary of 2020 Geneva Convention III, Introduction, para. 20; Additional Protocol I, Article 44; E. Craw-
ford, The Treatment of Combatants and Insurgents under the Law of the Armed Conflict, Oxford University Press, 2010, 
p. 52.

191	 N. Mezler, ‘Interpretive Guidance on the Notion of Direct Participation in Hostilities Under International Humanitar-
ian Law’ (ICRC, May 2009); ICRC Online Casebook ‘How Does Law Protect in War’, ‘Direct participation in hostilities’.

192	 I. Issar, ‘On trial: the Third Geneva Convention and judicial guarantees for prisoners of war’ (ICRC- Humanitarian 
Law & Policy blog, 23 June 2022). See also ICRC, ‘Interpretive Guidance on the Notion of Direct Participation in Hos-
tilities under International Humanitarian Law’, 2008, 90 International Review of the Red Cross 991, p. 1017

193	 Geneva Convention III, Article 129.
194	 Geneva Convention III, Articles 82-108.
195	 Geneva Convention III, Article 82(1).

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1B9A4ABF10E7EAD2C1258585004E7F19
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-44?activeTab=undefined
https://www.icrc.org/en/doc/assets/files/other/icrc-002-0990.pdf
https://www.icrc.org/en/doc/assets/files/other/icrc-002-0990.pdf
https://casebook.icrc.org/glossary/direct-participation-hostilities
https://blogs.icrc.org/law-and-policy/2022/06/23/on-trial-geneva-convention-prisoners-of-war/#:~:text=Although they must not be,code of the Detaining Power
https://www.icrc.org/en/doc/assets/files/other/irrc-872-reports-documents.pdf
https://www.icrc.org/en/doc/assets/files/other/irrc-872-reports-documents.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
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B.	 The principle of legality must be upheld at all times (Geneva Convention 
III, Article 99(1))

GENEVA CONVENTION III, ARTICLE 99(1)
No prisoner of war may be tried or sentenced for an act which is not forbidden by the law of the 
Detaining Power or by international law, in force at the time the said act was committed.

99.	 According to this rule, a POW can only be prosecuted for an international crime if 
the crime was provided for under the domestic criminal law of the detaining power 
or international law at the time it was committed. In Ukraine, war crimes, the crime 
of aggression, and the crime of genocide are all criminalised under the CCU.196 POWs 
may therefore be prosecuted for these offences in Ukraine. Where the international 
crime is based in treaty law, that treaty must be binding on both the detaining pow-
er and the power on which the POW depended at the time of commission.197 Both 
Ukraine and the Russian Federation are States Parties to, and bound by, the Geneva 
Conventions and Additional Protocol I.198 Customary international law crimes may 
be relied upon provided the rule is “clear and unambiguous”.199

100.	 With respect to domestic law, the applicable law must be reasonably foreseeable and 
accessible to the accused POW, at the time the alleged offence was committed.200 This 
means that, at the time of commission, the POW “knew or should have known that he 
would be subject to punishment if caught”.201 This reflects the international human 
rights law principle (the principle of legality) that “[n]o one shall be held guilty of 
any penal offence on account of any act or omission which did not constitute a penal 
offence, under national or international law, at the time when it was committed”.202

196	 CCU, Articles 438, 437, and 442 respectively.
197	 ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3960.
198	 ICRC, ‘International Humanitarian Law Databases: Ukraine’; ICRC, ‘International Humanitarian Law Databases: 

Russian Federation’.
199	 ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3960.
200	 ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3962.
201	 US National Military Tribunal, Justice case Judgement, pp 977-978.
202	 UDHR, Article 11(2). See also ICCPR, Article 15(2): “Nothing in this Article shall prejudice the trial and punishment 

of any person for any act or omission which, at the time it was committed, was criminal according to the general 
principles of law recognized by the community of nations”.

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-99/commentary/2020?activeTab=undefined
https://sherloc.unodc.org/cld/uploads/res/document/ukr/2001/criminal-code-of-the-republic-of-ukraine-en_html/Ukraine_Criminal_Code_as_of_2010_EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1CAB9739A62DEA9CC12585850054ABB1
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?title=&topic=&state=18044&from=&to=&sort=state&order=ASC
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?title=&topic=&state=18012&from=&to=&sort=state&order=ASC
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?title=&topic=&state=18012&from=&to=&sort=state&order=ASC
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1CAB9739A62DEA9CC12585850054ABB1
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1CAB9739A62DEA9CC12585850054ABB1
https://www.law.umich.edu/facultyhome/drwcasebook/Documents/Documents/United States v. Joseph Alstoetter.pdf
https://www.un.org/en/universal-declaration-human-rights/
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
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C.	 No moral or physical coercion may be exerted on a Prisoner of War to 
extract a guilty plea (Geneva Convention III, Article 99(2))

GENEVA CONVENTION III, ARTICLE 99(2)
No moral or physical coercion may be exerted on a prisoner of war in order to induce him to 
admit himself guilty of the act of which he is accused.

101.	 This rule prohibits any form of moral or physical coercion being applied towards a 
POW to force them to admit guilt.203 This is a central aspect of the right to a fair trial.204 
In the context of a criminal trial, methods of ‘coercion’ are acts designed to deprive 
or impair the ability of the accused to exercise free will and autonomy.205 Wilfully 
depriving a prisoner of war or protected person of the rights of fair and regular trial 
is a grave breach of Geneva Convention II and Geneva Convention IV,206 as well as 
Additional Protocol I.207 It further constitutes a war crime under Article 8(2)(vi) of 
the ICC Statute.208

102.	 This rule is heavily linked to the presumption of innocence, which must be afforded 
to POWs accused of international crimes in accordance with Ukrainian209 and in-
ternational law.210 POWs may not be compelled to testify against themselves.211 The 
ICC has observed that “[i]n practice, the right not to be compelled to testify against 
oneself … seeks to ensure that confessions obtained under duress or by coercion or 
subterfuge cannot be used at trial in disregard of the expressed will of the accused 
to remain silent”.212

D.	 Prisoners of War must be guaranteed the right to a fair trial (Geneva 
Convention III, Article 84; Customary IHL, Rule 100)

103.	 The right to a fair trial is protected under customary international humanitarian law,213 
and Ukrainian law.214 Article 84(2) of Geneva Convention III further stipulates that “[i]
n no circumstances whatever shall a prisoner of war be tried by a court of any kind 

203	 ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3965.
204	 Geneva Convention III, Articles 102-108. See also ECHR, Article 6; ICCPR, Article 14(1).
205	 Body of Principles for the Protection of All Persons under Any form of Detention or Imprisonment, 9 December 

1988, General Assembly Resolution 43/173, Principle 21(2).
206	 Geneva Convention III, Article 130; Geneva Convention IV, Article 147
207	 Additional Protocol I, Article 85(4)(e). 
208	 ICC Statute, Article 8(2)(a)(vi). See See below, Chapter 1, Part I, Section I.C.3.b).vii “Wilfully Depriving a Prisoner of 

War or Other Protected Person of the Rights of Fair and Regular Trial (ICTY Statute, Article 2(f); ICC Statute, Article 
8(2)(a)(vi))”.

209	 Constitution of Ukraine, Article 62; CCU, Article 2(2).
210	 ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3970. See ECHR, Article 6(2): “Everyone charged 

with a criminal offence shall be presumed innocent until proven guilty according to law”; ICCPR, Article 14(2).
211	 ECtHR, Saunders v. the United Kingdom, Judgement, para. 68; ECtHR, Bykov v. Russia, Judgement, para. 92.
212	 ICC, Katanga Trial Judgement, para. 1529.
213	 ICRC, Customary IHL Database, Rule 100: Fair Trial Guarentees.
214	 CPC, Article 21(1).

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-99
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1CAB9739A62DEA9CC12585850054ABB1
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/body-principles-protection-all-persons-under-any-form-detention#:~:text=No person under any form,or degrading treatment or punishment.
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/380
https://ihl-databases.icrc.org/ihl/INTRO/470
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://rm.coe.int/constitution-of-ukraine/168071f58b
https://sherloc.unodc.org/cld/uploads/res/document/ukr/2001/criminal-code-of-the-republic-of-ukraine-en_html/Ukraine_Criminal_Code_as_of_2010_EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1CAB9739A62DEA9CC12585850054ABB1
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58009%22]}
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-91704%22]}
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule100
https://rm.coe.int/16802f6016
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which does not offer the essential guarantees of independence and impartiality”.215 
Judges are responsible for ensuring these essential guarantees. A judge or court is 
‘independent’ where it is “not subject to external authority and has complete freedom 
in decision-making”.216 ‘Impartiality’ has two components, one objective and one 
subjective: (1) judges must not allow their judgement to be influenced by personal 
bias or prejudice; and (2) the court must appear impartial from the perspective of 
the objective observer.217

104.	 Although not explicitly mentioned in Geneva Convention III, a fundamental compo-
nent of the right to a fair trial is that judgements should adequately state the reasons 
on which they are based.218 It must be clear from the decision of the court that the 
essential issues of the case have been addressed,219 and that an explicit reply has been 
given in response to the arguments that are decisive for the outcome of the case.220 
A reasoned judgement is imperative if the right to appeal is to be effective.221

105.	 The ICRC Commentary notes that ensuring independence and impartiality in the 
context of POW trials presents unique challenges: “Judges will be required to sit in 
judgment against enemy military personnel, and the Detaining Power must therefore 
take particular care to guard against any bias or conflict of interest that may arise”.222 
As an essential safeguard of impartiality, there can be no review of decisions in POW 
trials by the military authorities.223 In Ukraine, POWs charged with war crimes are 
tried in the same criminal courts as civilians, and decisions are not subject to review 
by the military.224

106.	 More specific rules regarding the rights and means of defence for POWs are provided 
in Articles 99(3) and 105 of Geneva Convention III, discussed below.

215	 Geneva Convention III, Article 84(2).
216	 ICTR, Nahimana et al. Appeal Judgement, para. 19.
217	 IICTY, Furundzija Appeal Judgement, paras 189-191, ICTY, Celebici Appeal Judgement, paras 682-684, and ICTY, 

Galic Appeal Judgement, paras 37-41; and ICTR, Akayesu Appeal Judgement, paras 203-207, ICTR, Rutaganda Appeal 
Judgement, paras 39-41, and ICTR, Nahimana et al. Appeal Judgement, paras 47–50.

218	 See ECtHR, Moreira Ferreira v. Portugal (No. 2), Judgement, para. 84; HRC Henry v. Jamaica, Communication No. 230/87, 
para. 8.4; HRC, ‘General Comment 32: Article 14: Right to equality before courts and tribunals and to a fair trial’, 
CCPR/C/GC/32, 23 August 2007, para. 49: “The right to have one’s conviction reviewed can only be exercised effec-
tively if the convicted person is entitled to have access to a duly reasoned, written judgement of the trial court[…]”.

219	 ECtHR, Boldea v. Romania, Judgement, para. 30.
220	 ECtHR, Moreira Ferreira v. Portugal (No. 2), Judgement, para. 84.
221	 See below, para. 117.
222	 ICRC Commentary of 2020 to Geneva Convention III, Article 84, para. 3614.
223	 ECtHR, Findlay v. United Kingdom, Judgement, para. 77; P. Rowe, ‘The trial of prisoners of war by military courts 

in modern armed conflicts’ in C. Harvey, J. Summers and N. White (eds) Contemporary Challenges to the Laws of War, 
Cambridge University Pres, 2014, pp 313, 320.

224	 Resolution of the Cabinet of Ministers of Ukraine of April 5, 2022 No. 413: On approval of the Procedure for Detention 
of Prisoners of War, paras 20-1: “In case a prisoner of war has a status of a participant in criminal proceedings, it 
is guaranteed that he can enjoy the relevant rights envisaged by the Criminal Procedure Code of Ukraine”.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-52/MSC31299R0000555179.PDF
https://www.icty.org/x/cases/furundzija/acjug/en/fur-aj000721e.pdf
https://cld.irmct.org/assets/filings/Judgement-Celebici.pdf
https://cld.irmct.org/assets/filings/Judgement-Galic.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15451R0000621563.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-03/MSC18282R0000621975.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-03/MSC18282R0000621975.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-52/MSC31299R0000555179.PDF
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-175646%22]}
http://hrlibrary.umn.edu/undocs/html/dec230.htm
https://www.refworld.org/docid/478b2b2f2.html
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-79496%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-175646%22]}
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-84/commentary/2020?activeTab=undefined#33_B
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Findlay v. United Kingdom%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-58016%22]}


39  INTRODUCTION

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

E.	 Prisoners of War must be guaranteed the right to a defence (Geneva 
Convention III, Article 99(3))

GENEVA CONVENTION III, ARTICLE 99(3)
No prisoner of war may be convicted without having had an opportunity to present his defence 
and the assistance of a qualified advocate or counsel.

107.	 This rule sets out the fundamental principle that no POW can be “convicted without 
having had the opportunity to present their defence”.225 Article 99(3) sets out the 
general rule. The specific rights and means of defence POWs must be granted are set 
out in Article 105 of Geneva Convention III.

GENEVA CONVENTION III, ARTICLE 105 — RIGHTS AND MEANS OF 
DEFENCE
The prisoner of war shall be entitled to assistance by one of his prisoner comrades, to defence 
by a qualified advocate or counsel of his own choice, to the calling of witnesses and, if he deems 
necessary, to the services of a competent interpreter. He shall be advised of these rights by the 
Detaining Power in due time before the trial.
Failing a choice by the prisoner of war, the Protecting Power shall find him an advocate or coun-
sel, and shall have at least one week at its disposal for the purpose. The Detaining Power shall 
deliver to the said Power, on request, a list of persons qualified to present the defence. Failing a 
choice of an advocate or counsel by the prisoner of war or the Protecting Power, the Detaining 
Power shall appoint a competent advocate or counsel to conduct the defence.
The advocate or counsel conducting the defence on behalf of the prisoner of war shall have at his 
disposal a period of two weeks at least before the opening of the trial, as well as the necessary 
facilities to prepare the defence of the accused. He may, in particular, freely visit the accused 
and interview him in private. He may also confer with any witnesses for the defence, including 
prisoners of war. He shall have the benefit of these facilities until the term of appeal or petition 
has expired.
Particulars of the charge or charges on which the prisoner of war is to be arraigned, as well as 
the documents which are generally communicated to the accused by virtue of the laws in force in 
the armed forces of the Detaining Power, shall be communicated to the accused prisoner of war 
in a language which he understands, and in good time before the opening of the trial. The same 
communication in the same circumstances shall be made to the advocate or counsel conducting 
the defence on behalf of the prisoner of war.
The representatives of the Protecting Power shall be entitled to attend the trial of the case, un-
less, exceptionally, this is held ‘ in camera ‘ in the interest of State security. In such a case the 
Detaining Power shall advise the Protecting Power accordingly.

225	 ICRC Commentary of 2020 Geneva Convention III, Article 99, para. 3976.

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-99/commentary/2020?activeTab=undefined#40
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-105
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1CAB9739A62DEA9CC12585850054ABB1
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108.	 ‘Assistance by one of his prisoner comrades’ must be distinguished from ‘defence’, 
which must be provided by qualified advocate or counsel.226 ‘Assistance’ in this context 
“encompasses a variety of activities that would help a prisoner of war against whom 
proceedings have been instituted”, which can include “serving as an intermediary 
between the accused and their advocate or counsel, assisting in the proceedings or 
providing the accused with interpretation services”.227 Judges must be mindful that 
a POW may never be tried without the assistance of legal counsel.228 The right to 
defence is also protected under Article 20 of the Criminal Procedure Code (CPC).229

109.	 With respect to the right of a POW to call witnesses, the ICRC Commentary to Article 
105 accepts that guaranteeing this right is not simple where a POW is on trial for a 
crime committed before capture.230 Fellow soldiers will likely not be able to attend 
trial to give evidence, unless they themselves are POWs.231 Judges should consider 
whether evidence can be admitted by written or video statement, or through the use 
of communications technology.232

110.	 Finally, POWs may not be tried in absentia.233 Even though trials in absentia are gen-
erally provided for under Ukrainian law,234 they “cannot be justified for prisoners of 
war, who are in the custody of the Detaining Power and whose presence at trial can 
therefore be ensured”.235

226	  ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4082.
227	  ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4082.
228	 Geneva Convention III, Article 105. This right is protected by statutes of international criminal tribunals: ICC Statute, 

Article 67(1); ICTY Statute, Article 21(4); ICTR Statute, Article 20(4); SCSL Statute, Article 17(4). It is also guaranteed 
in European and International human rights treaties: ICCPR, Article 14(3)(d); ECHR, Article 6(3)(c).

229	 CPC, Article 20 (Right to defense).
230	 ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4095.
231	 ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4095.
232	 ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4095.
233	 Additional Protocol I, Article 75(4); ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4103.
234	 CPC, Article 323(3).
235	 ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4103. For more detailed discussions in this 

regard, see below, Chapter 2, Part I, Section I. “Ukrainian National Law concerning Trial in abstentia».

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-105/commentary/2020?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-105/commentary/2020?activeTab=undefined
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.echr.coe.int/documents/convention_eng.pdf
https://rm.coe.int/16802f6016
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-105/commentary/2020?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-105/commentary/2020?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-105/commentary/2020?activeTab=undefined
https://www.icrc.org/en/doc/assets/files/other/icrc_002_0321.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-105/commentary/2020?activeTab=undefined
https://rm.coe.int/16802f6016
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-105/commentary/2020?activeTab=undefined
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F.	 Prisoners of War may not be confined before trial unless a member of 
the armed forces of the detaining power would be confined for the same 
offence (Geneva Convention III, Art. 103)

GENEVA CONVENTION III, ARTICLE 103 — JUDICIAL 
INVESTIGATIONS AND CONFINEMENT AWAITING TRIAL
7.	 Judicial investigations relating to a prisoner of war shall be conducted as rapidly as circum-

stances permit and so that his trial shall take place as soon as possible. A prisoner of war shall 
not be confined while awaiting trial unless a member of the armed forces of the Detaining 
Power would be so confined if he were accused of a similar offence, or if it is essential to do 
so in the interests of national security. In no circumstances shall this confinement exceed 
three months.

8.	 Any period spent by a prisoner of war in confinement awaiting trial shall be deducted from 
any sentence of imprisonment passed upon him and taken into account in fixing any penalty.

9.	 The provisions of Articles 97 and 98 of this Chapter shall apply to a prisoner of war whilst in 
confinement awaiting trial.

111.	 Article 103(1) sets out the general rule that investigations into alleged war crimes 
committed by POWs are to be carried out as rapidly as possible, and that the accused 
must not be held in pre-trial confinement, unless any of the exceptions discussed 
below are applicable.236 This rule is reflected in Article 28(5) of the CPC which pro-
vides that “[e]veryone shall have the right for a charge to be subject of a trial within 
the shortest possible time”.237

112.	 Article 197 of the CPC concerns pre-trial detention. In terms of the duration of 
pre-trial detention, the CPC states that the investigating judge must rule on the va-
lidity of pre-trial detention every sixty days.238 The maximum duration of detention 
under the CPC must not exceed six months for crimes of small or medium gravity, or 
twelve months for especially grave crimes.239 If International crimes are considered 
especially grave by judges POWs could be detained for up to 12 months under this pro-
vision. Although Article 103(1) states that POWs must not be confined while awaiting 
trial, there is an exception to this rule where “a member of the armed forces of the 
Detaining Power would be so confined if he were accused of a similar offence, or if 
it is essential to do so in the interests of national security”.240 Judges must therefore 
ensure that the pre-trial confinement of POWs is governed by the same rules as would 
apply to Ukrainian nationals accused of the same offence.

113.	 Article 103 also provides that a POW may be held in pre-trial confinement where it is 
essential to do so “in the interests of national security”.241 Whereas States are granted 

236	 Geneva Convention III, Article 103(1).
237	 CPC, Article 28(5). See also subparagraphs (4) and (6) of the same Article.
238	 CPC, Article 197(1).
239	 CPC, Article 197(3).
240	 Geneva Convention III, Article 103(1).
241	 Geneva Convention III, Article 103(1).

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-103/commentary/2020?activeTab=undefined#23
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://rm.coe.int/16802f6016
https://rm.coe.int/16802f6016
https://rm.coe.int/16802f6016
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
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a high margin of appreciation to interpret ‘national security’, the exception will only 
apply where the continued confinement is “absolutely necessary” or “fundamental” 
to the national security interest in question.242

G.	 Sentences must be pronounced by a competent court in the same 
manner as applied to members of the armed forces of the detaining 
power (Geneva Convention III, Article 102)

GENEVA CONVENTION III, ARTICLE 102 — JUDICIAL PROCEDURE: 
CONDITIONS FOR VALIDITY OF SENTENCE
A prisoner of war can be validly sentenced only if the sentence has been pronounced by the same 
courts according to the same procedure as in the case of members of the armed forces of the 
Detaining Power, and if, furthermore, the provisions of the present Chapter have been observed.

114.	 This means that a POW belonging to the the Russian Federation armed forces may only 
be tried, convicted, and sentenced for an international crime by the courts that have 
the jurisdiction to try members of the Ukrainian armed forces for the same crime.243 
As stated above, POWs charged with international crimes in Ukraine are tried in the 
civilian criminal justice system, as with members of the Ukrainian armed forces.244 
Reference to the “same courts” prohibits the detaining power from establishing a 
court solely to pronounce judgements on POWs, which could be susceptible to arbi-
trary use by the detaining power.245

115.	 When sentencing a POW for international crimes, judges must apply the normal 
sentencing rules applicable to the crime, as set out under the CCU.246 Moreover, 
judges must apply any mitigating or aggravating circumstances in the same manner 
in which they would be applied to a member of the Ukrainian armed forces under 
the same circumstances.247

116.	 In addition, when sentencing a POW for an international crime, judges must adhere 
to Article 103(2) of Geneva Convention III, which stipulates that: “Any period spent by 

242	 ICRC Commentary of 2020 to Geneva Convention III, Article 103, para. 4033.
243	 ICRC Commentary of 2020 to Geneva Convention III, Article 102, para. 4008.
244	 Resolution of the Cabinet of Ministers of Ukraine of April 5, 2022 No. 413: On approval of the Procedure for Detention 

of Prisoners of War, paras 20-1.
245	 ICRC Commentary of 2020 to Geneva Convention III, Article 102, para. 4010.
246	 According to Article 438 of the CCU, war crimes shall be punishable by imprisonment for a term of eight to twelve 

years. When accompanied by murder, the term shall be ten to fifteen years, or life imprisonment. For discussion on 
the interplay between between Article 438 and Chapter XIX of the CCU supplemented by the Order of the Ministry 
of Defence № 164 of 23 March 2017 and IHL in relation to the possible difference of situation between members of 
the Ukrainian Armed Forces and POWs, see below, Chapter 1, Part I, Section I.A. (“Relevant domestic legislation 
under Ukrainian law: Article 438”.

247	 The rules on the imposition of punishment are set out in Articles 65-73 of the CCU.

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-102/commentary/2020?activeTab=undefined#23
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-103/commentary/2020?activeTab=undefined#35_B
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-103/commentary/2020?activeTab=undefined#35_B
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-103/commentary/2020?activeTab=undefined#35_B
https://sherloc.unodc.org/cld/uploads/res/document/ukr/2001/criminal-code-of-the-republic-of-ukraine-en_html/Ukraine_Criminal_Code_as_of_2010_EN.pdf
https://sherloc.unodc.org/cld/uploads/res/document/ukr/2001/criminal-code-of-the-republic-of-ukraine-en_html/Ukraine_Criminal_Code_as_of_2010_EN.pdf
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a prisoner of war in confinement awaiting trial shall be deducted from any sentence 
of imprisonment passed upon him and taken into account in fixing any penalty”.248

H.	 Prisoners of War must be guaranteed the right to appeal (Geneva 
Convention III, Art. 106)

GENEVA CONVENTION III, ARTICLE 106 — APPEALS
Every prisoner of war shall have, in the same manner as the members of the armed forces of 
the Detaining Power, the right of appeal or petition from any sentence pronounced upon him, 
with a view to the quashing or revising of the sentence or the reopening of the trial. He shall be 
fully informed of his right to appeal or petition and of the time limit within which he may do so.

117.	 Under Article 42(4)(6) of the CCU, individuals convicted of a crime have the right to 
appeal the verdict. In order to ensure compliance with Article 106 of Geneva Con-
vention III, judges must guarantee that POWs convicted of international crimes are 
afforded the same right of appeal and are fully informed of that right in a language 
they understand, including “all the necessary information for appellate proceedings 
to be launched correctly and in a timely manner”.249

118.	 Article 106 of Geneva Convention III makes clear that the right to appeal must be 
guaranteed, “with a view to the quashing or revising of the sentence or the reopen-
ing of the trial”.250 In other words, when a POW is appealing against a conviction for 
international crimes, judges must be prepared to deliver the following outcomes:
i.	 Quash the verdict. This means reject the original judgement as invalid;251

ii.	 Revise the sentence; or
iii.	 Reopen the trial.

II.	 The war crime of wilfully depriving a Prisoners of War of the rights of fair 
and regular trial

119.	 Failure to adhere to any of the above-discussed rules in the context of criminal pro-
ceedings against a POW could lead to criminal liability. ICC Statute Article 8(2)(a)
(vi), and Article 438 of the CCU, prohibit the war crime of wilfully depriving a POW 
or other protected person of the rights of fair and regular trial in an international 
armed conflict.252

248	 Geneva Convention III, Article 103(2).
249	 ICRC Commentary of 2020 to Geneva Convention III, Article 105, para. 4161.
250	 Geneva Convention III, Article 106.
251	 ICRC Commentary of 2020 to Geneva Convention III, Article 106, para. 4157.
252	 ICC Statute, Article 8(2)(a)(vi). The ICC Statute also criminalises, in non-international armed conflicts, the passing 

of sentences and the carrying out of executions without previous judgement pronounced by a regularly constituted 
court, affording all judicial guarantees which are generally recognised as indispensable under Article 8(2)(c)(iv). The 
war crime of denying a fair trial is also prohibited in the following international legal instruments: ICTY Statute, 

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-106
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-105/commentary/2020?activeTab=undefined
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-105/commentary/2020?activeTab=undefined
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
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120.	 The elements are discussed at length in Chapter 1, Part I, Section I.C.3.b).vii “Wil-
fully Depriving a Prisoner of War or Other Protected Person of the Rights of Fair 
and Regular Trial (ICTY Statute, Article 2(f); ICC Statute, Article 8(2)(a)(vi))”. Judges 
should be aware that POWs fall under the definition of ‘protected persons’ under the 
Geneva Conventions.253 Denial of any of these rights and obligations towards POWs in 
the context of an international armed conlfict could lead to criminal responsibility.

ECCC, CASE 002/02 JUDGEMENT
2629. The Closing Order charges the Accused with wilfully depriving a prisoner of war or a civilian 
the rights of fair and regular trial as a grave breach of the Geneva Conventions at S-21 as a result 
of the alleged wilful deprivation of the rights of a fair and regular trial to Vietnamese prisoners 
of war and civilians. S-21 cadres deprived the protected persons of the right to be judged by an 
independent and impartial court, the right to be informed of their charged offence, the rights 
and means of a defence, protection against collective punishment, the presumption of inno-
cence, the right of appeal, and protection from a sentence without judgement pronounced by a 
competent court.
2630. The Chamber has found that the Vietnamese prisoners who entered S-21 were not provided 
any opportunity to defend themselves following their arrest, were deprived of any semblance of 
a fair trial and were forced to confess that they were spies before being killed. All Vietnamese 
soldiers and civilian who entered S-21 were labelled as spies and considered enemies. The fate 
of these prisoners was a foregone conclusion as they were all ultimately subject to execution. 
The Chamber recalls that prisoners were given no access to lawyers or judges throughout their 
detention as S-21 and were eventually executed without a trial. As found above, all Vietnamese 
who entered S- 21 were killed in a deliberate and systematic manner following their interrogation. 
The Chamber is therefore satisfied that both the actus reus and the mens rea of this offence are 
established. Accordingly, the Chamber finds that wilfully depriving a prisoner of war or a civilian 
the rights of fair and regular trial as a grave breach of the Geneva Conventions is established at 
S-21 Security Centre.

Article 2(f); SCSL Statute, Article 3(g); ECCC Law, Article 6.
253	 ICRC, Protected Persons; Geneva Convention I, Articles 13, 14, 24-29; Geneva Convention II, Articles 12, 13, 36, 37; 

Geneva Convention III, Articles 4, 33; Geneva Convention IV, Article 4.

https://www.eccc.gov.kh/en/document/court/case-00202-judgement
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
https://casebook.icrc.org/glossary/protected-persons
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/365?OpenDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/370?OpenDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=77CB9983BE01D004C12563CD002D6B3E
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/380
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PART I: INTERNATIONAL CRIMES UNDER UKRAINIAN LAW

I.	 War Crimes

SUMMARY — SCOPE AND INTERPRETATION OF ARTICLE 438 
OF THE CCU

•	 Article 438 of the CCU sets out and governs the applicability and adjudication of war crimes 
in Ukraine. It criminalises violations of international humanitarian law under Ukrainian Law.
Article 438 of the CCU contains both specifically enumerated offences and two general ref-
erences:

•	 Article 438 explicitly lists the specific offences of: “Cruel treatment of prisoners of war 
or civilians”, “Deportation of civilian population for forced labor”, “Pillage of national 
treasures on occupied territories” and “Murder”; and

•	 Article 438 also contains two general references to the “Use of methods of the warfare 
prohibited by international instruments” and “Other violations of the laws or customs of 
war recognised by international treaties the binding nature of which has been approved 
by the Verkhovna Rada (Parliament) of Ukraine”.

•	 The formulation of Article 438 of the CCU is not explicit about its scope and content. In par-
ticular, the general references of “Use of methods of the warfare prohibited by international 
instruments” and “Other violations of the laws or customs of war recognised by international 
treaties the binding nature of which has been approved by the Verkhovna Rada (Parliament) 
of Ukraine” do not explicitly set out the specific conduct prohibited and the respective legal 
elements.

•	 This section of the Benchbook assists in interpreting the scope and content of Article 438 of 
the CCU taking into account the nature and content of IHL provisions. This section suggests:

•	Scope — Article 438 only criminalises serious violations of IHL amounting to war 
crimes and not all violations of IHL. Limiting the scope of Article 438 to war crimes: (1) 
aligns with the nature of IHL provisions as only the most serious violations of IHL attracts 
criminal responsibility, namely war crimes. On the contrary, most other IHL provisions 
are technical in nature and their violation does not attract criminal responsibility; and 
(2) ensures accessibility and foreseeability of the law consistently with Article 7 of the 
ECHR and the relevant practice of the ECtHR, both directly applicable in the Ukrainian 
domestic legal system (paras 154-165).

•	Content — Article 438 criminalise existing war crimes as already identified and defined 
by the frameworks of ICTY and ICC in particular by articles 2 and 3 of the ICTY Statute 
and Article 8 of the ICC Statute (paras 139-151, 167). The relevant IHL instruments men-
tioned in article 438 do not identify the elements (actus reus and mens rea) of war crimes. 
The classification of war crimes and the identification of their legal elements has been 
elaborated by the framework and practice of international criminal tribunals, including 
the ICC and ICTY. The ICTY played a major role in identifying and defining existing war 
crimes and is considered reflective of customary international law. While not entirely 
reflective of customary law, article 8 of the ICC Statute is the first international instrument 
to provide an exhaustive and consolidated list of war crimes. It is complemented by the 
ICC Elements of Crimes that outlines the definition of each war crimes. The ICTY and 
ICC legal framework and practice can assist judges in identifying conduct that amounts 
to war crimes and their legal elements.
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•	Taking into account that Ukraine follows a monist approach by which international treat-
ies accepted or ratified by Ukraine are incorporated into domestic legal system, without 
having to be transposed by specific national laws, four main arguments can support the 
conclusion that the statutes and case law of the ICTY and ICC can be considered as a 
source for the interpretation of Article 438, namely:
b)	 The ICTY and ICC frameworks may be considered as sources of interpretation of 

Article 438 as far as they simply developed and clarified existing war crimes that are 
already incorporated within the general references to IHL provisions and treaties 
in article 438. (paras 173-194)

c)	 The application of Article 438 consistent with the practice of ICTY/ICC is instrumental 
to ensure that the criminal proceedings on war crimes comply with the ECHR which 
is directly applicable in the Ukrainian domestic legal system. (paras 175-177)

d)	 The international instruments referred to by Article 438 of the CCU may also include 
the UN Convention on the Non-Applicability of Statutory Limitations to War Crimes 
and Crimes Against Humanity and the European Convention on the Non-Applicability 
of Statutory Limitation to Crimes against Humanity and War Crimes. These conven-
tions, both ratified by Ukraine, contain a classification of war crimes that mirrors 
the ICTY Statute. (para. 178)

e)	 The ICC Statute and Elements of Crimes may be considered directly relevant to the 
application of Article 438 of the CCU by virtue of Ukraine’s acceptance of the ICC’s 
jurisdiction under Article 12(3) of the ICC Statute. (paras 179-182)

•	 Personal scope of article 438 — under Article 438 of the CCU, any person, regardless of 
their function (civilian or member of the armed forces) or nationality, may be liable. How-
ever, for members of the Ukrainian Armed Forces, some specific offenses are also listed in 
Chapter XIX of the CCU and supplemented by the Order of the Ministry of Defence № 164 of 
23 March 2017. With respect to offenses committed by the Ukrainian Armed Forces, judges 
may have to assess the potential interplay between Article 438 and Chapter XIX of the CCU 
supplemented by the Order of the Ministry of Defence № 164 of 23 March 2017 and IHL. The 
Benchbook present some elements of analysis to assist judges in adjudicating this interplay 
(paras 124-126).

A.	 Relevant domestic legislation under Ukrainian law: Article 438

121.	 Article 438 of Chapter XX of the Criminal Code of Ukraine (CCU) criminalises violations 
of the rules of warfare. Article 438 is the only article of general application in the CCU 
governing crimes arising from violations of international humanitarian law (IHL).
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ARTICLE 438 OF THE CCU “VIOLATION OF THE RULES AND CUSTOMS 
OF WAR”
1.	 Cruel treatment of prisoners of war or civilians, deportation of civilian population for forced 

labor, pillage of national treasures on occupied territories, use of methods of the warfare 
prohibited by international instruments, or any other violations of rules of the warfare 
recognized by international instruments consented to by binding by the Verkhovna Rada 
(Parliament) of Ukraine, and also giving an order to commit any such actions,

•	 shall be punishable by imprisonment for a term of eight to twelve years.
2.	 The same acts accompanied with a murder,

•	 shall be punishable by imprisonment for a term of ten to fifteen years, or life imprisonment.

122.	 Article 438 criminalises violations of IHL under Ukrainian Law. While not explicitly 
referring to “war crimes”, the title (“violation of rules of the warfare”) and the lan-
guage of article 438, which refers to concepts deriving from IHL,254 is indicative of the 
intention to criminalise war crimes as serious violations of IHL. This consideration 
is further supported by the fact that the disposition is part of Chapter XX of the CCU 
entitled “Criminal Offenses against Peace, Security of Mankind and International 
Legal Order”.

123.	 In terms of the offenses covered, Article 438 seems to be a catchall clause covering 
the various war crimes identified in international criminal law and in particular by 
the framework and practice of international criminal courts and tribunals, including 
the International Criminal Tribunal for the former Yugoslavia (ICTY) and the Statute 
of the International Criminal Court (ICC).

124.	 On its face it appears that any person, regardless of their function (civilian or member 
of the armed forces) or nationality, may be liable for the offences listed therein. This 
is fully compatible with the framework of war crimes under international practice, 
which reiterated that members of the armed forces and civilians alike can commit 
war crimes in the context of international and non-international armed conflicts.255

125.	 IIn parallel, some offences listed in Chapter XIX of the CCU, dealing with military 
offences applicable, inter alia, to members of the Ukrainian Armed Forces (Article 
401),256 seem to partly overlap with the scope of Article 438, as they share similar 
legal elements with war crimes under international criminal law, namely: (1) Vio-

254	 For instance, Article 438 criminalises offenses against “prisoners of war” or committed “on occupied territories”, or 
violations of “methods of the warfare” or “rules of the warfare” in general.

255	 See ICRC Geneva Convention I Commentary, para. 2929 (in relation to international armed conflicts). See ICTR, 
Akayesu Appeal Judgement, para. 444 (in relation to non-international armed conflicts).

256	 Article 401(1) (“Military offenses are the offenses created by this Chapter and committed by military servants, and 
also registrants during their training (or checkup) or special sessions, in violation of the established procedure of 
military service”), (2) (“Appropriate articles of this Chapter establish the liability of members of the Armed Forces of 
Ukraine, the Security Service of Ukraine, the Border Troops of Ukraine, Internal Troops of the Ministry of Internal 
Affairs of Ukraine, and other military formations established in compliance with the laws of Ukraine, and also other 
persons specified in the law.”).

https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=1949GCs-APs-and-commentaries
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15451R0000621563.PDF
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lence against population in an operational zone (Article 433);257 (2) Ill-treatment of 
prisoners of war (Article 434);258 (3) Unlawful use or misuse of the Red Cross and Red 
Crescent symbols (Article 435);259 and (4) Marauding (Article 432).260 To the extent that 
such offences overlap with similar acts and conduct criminalised under Article 438 
it appears that the Chapter XIX provisions prevail when committed by personnel of 
Ukrainian Armed Forces (lex specialis).

126.	 In addition, Chapter XIX of the CCU has been supplemented by the Order of the Min-
istry of Defence № 164 of 23 March 2017,261 which specified that under Chapter XIX of 
the CCU “servicemen (citizens)” of the Ukrainian armed forces shall incur criminal 
liability for serious IHL violations against people,262 against property,263 or committed 
through treacherous use of internationally recognised identification emblems (signs) 
and signals.264 It is not immediately clear whether the Order of Ministry of Defence 

257	 Article 433 punishes, inter alia, the violence, unlawful destruction or taking of property under the pretext of military 
necessity committed in respect of population in an operational zone. This offence seems to share, at least in part, 
similar elements with the following war crimes: (1) Extensive destruction and appropriation of property, not justi-
fied by military necessity and carried out unlawfully and wantonly; (2) Plunder or pillaging of private property; (3) 
Wanton destruction of cities, towns or villages, or devastation not justified by military necessity. See below, paras 
581-640.

258	 Article 434 criminalises the repeated ill-treatment of prisoners of war, or any such treatment combined with excep-
tional cruelty or committed in respect of sick or wounded persons, and also negligent performance of duty in respect 
of sick or wounded persons by persons required to provide medical treatment and care to them. This offence seems 
to share, at least in part, similar elements with the war crimes of Torture or Inhumane Treatment. See below, paras 
227-310.

259	 Article 435 criminalises the carrying the Red Cross and Red Crescent symbols in an operational zone by persons not 
entitled to do so, and also the misuse of flags or signs of the Red Cross and Red Crescent or the colors attributed to 
medical vehicles in state of martial law. In part this offence overlaps with the following war crimes: Making improper 
use of a flag of truce, of the flag or of the military insignia and uniform of the enemy or of the United Nations, as 
well as of the distinctive emblems of the Geneva Conventions, resulting in death or serious personal injury. However, 
the corresponding war crime requires the death of the victim or serious personal injury. See below, paras 770-791.

260	 Article 432 punishes stealing things of the killed or wounded persons at a battlefield which share similar elements 
with pillage as a war crime. See below, paras 601-619.

261	 Ministry of Defence Ukraine, Order № 164 On approval of the Instruction on the procedure for implementing the 
norms of international humanitarian law in the Armed Forces of Ukraine, 23 March 2017 (“Order of the Ministry of 
Defence № 164 of 23 March 2017”), Chapter 8.

262	 According to the Order of Ministry of Defence № 164 of 23 March 2017, serious violations of IHL against people 
include: (1) premeditated murder, torture and inhuman treatment; (2) intentionally causing serious suffering or 
serious injury or harm to human health; (3) attack on persons under the protection of IHL; (4) carrying out an in-
discriminate attack when it is known that it will cause casualties among the civilian population and cause damage 
to civilian objects; (5) attack on dangerous installations and structures, if it is known that this will cause excessive 
losses among the civilian population or significant damage to civilian objects; (6) attack on unprotected areas and 
demilitarised zones; (7) unlawful attack on cultural values that are clearly recognisable; (8) conducting medical, bio-
logical or scientific experiments on humans; (9) inhuman treatment accompanied by humiliation of human dignity, 
including the use of apartheid, genocide and other acts based on racial discrimination; (10) taking hostages; (11) 
committing acts of terror; (12) illegal imprisonment (arrest); (13) an order not to leave anyone alive; (14) deporta-
tion or illegal movement of the population of the occupied territory (both within this territory and outside it); (15) 
relocation by the occupying state of part of its own civilian population to the occupied territory; (16) deprivation of 
the right to an impartial and proper trial; (17) unjustified delay in the repatriation of prisoners of war or civilians; 
(18) coercion to serve in the enemy's armed forces; (19) restricting the population's access to food and water; (20) use 
of prohibited weapons; (21) use of living shields; and (22) recruitment into the armed forces or the use of children 
under the age of fifteen in hostilities, etc. See ibidem, Chapter 8, para. 6, pp 43-44. para. 5, pp 42-43.

263	 According to the Order of Ministry of Defence № 164 of 23 March 2017, serious violations of IHL against property 
include: (1) large-scale destruction of property; (2) appropriation of property in large amounts; (3) destruction or 
looting of enemy property; (4) return on looting of the settlement or district; and (5) seizure of vessels intended 
for coastal fishing or the needs of local navigation, hospital vessels and vessels performing scientific and religious 
functions. See ibidem, Chapter 8, para. 6, pp 43-44.

264	 Order of Ministry of Defence № 164 of 23 March 2017, Chapter 8, paras 4, 7, pp 42, 44.
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№ 164 of 23 March 2017 clarifies or expands the offences articulated under Chapter 
XIX of the CCU with respect to the Ukrainian Armed Forces.265

127.	 In assessing the potential interplay between Article 438 and Chapter XIX as supple-
mented by the Order of the Ministry of Defence № 164 of 23 March 2017, it is im-
portant to note that under Article 85 of Geneva Convention III, prisoners of war who 
committed crimes before their capture are to be prosecuted according “to the laws, 
regulations and orders in force in the armed forces of the Detaining Power”. IHL, 
thus, introduces an equality paradigm for criminal proceedings between prisoners 
of wars and members of the Ukrainian armed forces.

128.	 Bearing in mind these considerations, the analysis in the following sections will focus 
on Article 438 and its interpretation under relevant international law applicable to 
war crimes. While addressing the possible relationship and coordination, between 
Article 438 and other war or military-related offences under Ukrainian Law goes 
beyond the scope of the analysis, the general principles in the following analysis 
are applicable, mutatis mutandis, for the interpretation of other domestic offences 
concerning war crimes.

B.	 Relevance of international law principles to adjudicate war crimes in 
Ukraine under Article 438 of the CCU

129.	 This section addresses the scope of Article 438 of the CCU, including the applicability 
and relevance of international instruments codifying war crimes. These instruments 
include the Statute of the ICTY and the Statute of the ICC.

130.	 The reference to the “use of methods of the warfare prohibited by international instru-
ments” and “any other violations of rules of the warfare recognized by international 
instruments consented to by binding by the Verkhovna Rada (Parliament) of Ukraine” 
in article 438(1) of the CCU does not explicitly state the specific conduct prohibited 
under this provision. International instruments and authorities that classify war 
crimes, such as the ICTY/ICC legal framework, can assist judges to assess the scope 
of Article 438 and to select the specific acts that can attract criminal responsibility.

131.	 The following section will: (1) provide an overview of the status of war crimes under 
international law and the nature of the relevant international instruments; and (2) 
assess their relevance in interpreting Article 438.

1.	 Notion and structure of war crimes under international law

132.	 “War crimes” refer to the criminalisation of specific prohibited conduct under IHL, 
such as murder, torture, inhumane treatment (underlying acts), when that conduct 
occurs in the context of an armed conflict, international or non-international in char-

265	 For instance, the Order of Ministry of Defence № 164 of 23 March 2017 does not specify a sentencing range for 
the mentioned listed IHL violations. In addition, under Article 92 (22) of the Constitution of Ukraine “acts that are 
crimes” can be established exclusively by the laws of Ukraine, adopted by the Verkhovna Rada. Further, under 
Article 3 (3) of the CCU criminal acts are exclusively regulated by the Code (“[t]he criminality of any act and also its 
punishability and other criminal consequences shall be determined exclusively by this Code”).
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acter (contextual element). The existence of an armed conflict and the link between 
the conflict and the conduct are referred to as the contextual elements of a war crime. 
The contextual elements are what differentiates war crimes from corresponding 
ordinary or domestic crimes.266

133.	 Not all IHL violations amount to a war crime. Rather, to amount to war crimes the 
specific violation: (1) needs to be serious; and (2) should be criminalised by an in-
ternational treaty or under customary international law.267

a)	 Relationship between international humanitarian law and war crimes

134.	 As noted above, war crimes cover only the most serious violations of IHL which 
attract criminal responsibility.268 Many of these violations are identified in several 
international instruments commonly organised under two bodies of law, namely the 
Law of Geneva and the Law of The Hague.269

•	 The Law of Geneva. This body of law includes the four Geneva Conventions of 1949 
which regulate the protection of: (1) wounded and sick in armed forces during 
wartime (Geneva Convention I); (2) wounded, sick and shipwrecked members of 
the armed forces at sea (Geneva Convention II); (3) prisoners of war (Geneva Con-
vention III); civilian persons in time of war (Geneva Convention IV). The Geneva 
Conventions are applicable to international armed conflicts and to a limited extent 
also to non-international armed conflicts (Common Article 3 to the four Geneva 
Conventions). The Geneva Conventions are complemented by the Additional Pro-
tocols I-II of 1977 which cover the protection of victims of international armed 
conflicts (Additional Protocol I) and non-international armed conflicts (Additional 
Protocol II). Ukraine has ratified all of these instruments.270

•	 The Law of The Hague. This body of law is principally aimed at regulating the 
conduct of hostilities by imposing limitations on the means and methods of war-
fare available to the parties to the conflict and include:

•	 The Hague Regulations of 1899 and 1907;
•	 The Convention for the Protection of Cultural Property in the Event of an 

Armed Conflict (1954); 
•	 The Convention on the Prohibition of Biological Weapons (1972);
•	 The Convention prohibiting Certain Conventional Weapons (1980); 
•	 The Convention prohibiting Chemical Weapons (1993); 

266	 ICTY, Kunarac et al. Appeal Judgement, para. 58; ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of 
Charges, para. 383.

267	 Werle and Jessberger, Principles of International Criminal Law, Oxford University Press Fourth, 2020, p. 441. See also 
ICTY, Tadic Decision on Interlocutory Appeal on Jurisdiction, para. 94.

268	 ICTY, Tadic Decision on Interlocutory Appeal on Jurisdiction, para. 94.
269	 While the terminology remains, the dichotomy between the Law of Geneva and the Law of The Hague has largely 

become irrelevant with the adoption of the Additional Protocols I-II of 1977 to the 1949 Geneva Conventions. Amanda 
Alexander, A Short History of International Humanitarian Law, European Journal of International Humanitarian Law, 
2015, pp 117-118; ICRC, How Does Law Protect in War, Law of the Hague.

270	 Ukraine ratified the Geneva Convention on 3 August 1954 and Additional Protocol I and II on 25 January 1990. See 
ICRC, Treaties, States Parties and Commentaries, Ukraine.

https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AA0C5BCBAB5C4A85C12563CD002D6D09&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AA0C5BCBAB5C4A85C12563CD002D6D09&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByDate.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/400
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/400
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=BACF97285A9CB2A2C12563CD002D6C88&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=7A690F9945FF9ABFC12563CD002D6D8E&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=9D3CCA7B40638EF5C12563F6005F63C5&action=openDocument
http://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/tadic/acdec/en/51002.htm
https://www.icty.org/x/cases/tadic/acdec/en/51002.htm
https://casebook.icrc.org/glossary/law-hague
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
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•	 The Convention on the Prohibition of the Use, Stockpiling, Production and 
Transfer of Anti-Personnel Mines and on Their Destruction (1997).

135.	 Ukraine has ratified these instruments.271

136.	 Many provisions of the Law of Geneva and the Law of The Hague are technical in 
nature and their violation does not amount to a war crime.272 Rather, war crimes 
arise from violations of IHL that are sufficiently serious to warrant criminalisation.

EXAMPLE
Under Article 62 of Geneva Convention III, prisoners of war should be payed a fair rate in relation 
to their work provided to the Detained Power. The failure to correspond a “fair” working rate 
does not amount to war crimes as it does not meet the required element of gravity and/or is not 
criminalised.273 Similarly, the failure to mark cultural property with blue shield signs to ensure its 
protection as required by Articles 10 and 16 of the 1954 Convention for the Protection of Cultural 
Property in the Event of an Armed Conflict cannot qualify as war crime.

137.	 Moreover, the Laws of Geneva and the Hague do not identify the elements (actus reus 
and mens rea) of a crime stemming from such violations of IHL instruments. IHL pri-
marily concerns the international liability of states, rather than individual criminal 
responsibility. Indeed, IHL provisions are framed in the context of state responsibil-
ity.274 The transposition of such norms into the structure of an (international) crime 
is not always straightforward.

271	 Ukraine ratified all the the Hague Regulations of 1899 and 1907 on 29 May 2015; the Convention for the Protection 
of Cultural Property in the Event of an Armed Conflict on 6 February 1957; The Convention on the Prohibition of 
Biological Weapons on 26 March 1975; the Convention prohibiting Certain Conventional Weapons on 23 June 1982; 
the Convention prohibiting Chemical Weapons on 16 October 1998; and the The Convention on the Prohibition of 
the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction on 27 December 
2005.

272	 Robert Cryer, Darryl Robinson, Sergey Vasiliev, An Introduction to International Criminal Law and Procedure, 2nd Edi-
tion, Cambridge University Press, 2010, p. 272.

273	 ICTY, Tadic Decision on Interlocutory Appeal on Jurisdiction, para. 94. See also Robert Cryer, Darryl Robinson, 
Sergey Vasiliev, An Introduction to International Criminal Law and Procedure, 2nd Edition, Cambridge University Press, 
2010, p. 272.

274	 Robert Cryer, Darryl Robinson, Sergey Vasiliev, An Introduction to International Criminal Law and Procedure, 2nd Edi-
tion, Cambridge University Press, 2010, p. 273.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=B587BB399470269441256585003BA277&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=B587BB399470269441256585003BA277&action=openDocument
https://www.icty.org/x/cases/tadic/acdec/en/51002.htm
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EXAMPLE
The war crime of wilful killing (of a civilian) is predicated on Article 32 of the Geneva Conven-
tion IV which establishes that “the High Contracting Parties specifically agree that each of them 
is prohibited from taking any measure of such a character as to cause the physical suffering or 
extermination of protected persons in their hands. This prohibition applies not only to murder, 
torture, corporal punishment, mutilation and medical or scientific experiments not necessitated by 
the medical treatment of a protected person, but also to any other measures of brutality whether 
applied by civilian or military agents.” This provision differs from a criminal norm. It does not 
provide any description of the conduct of the crime of unlawful killing, nor its legal elements. 
No additional specification is provided by Articles 146 and 147 of the Geneva Convention IV that 
merely states that willful killing should be criminalised by the High Contracting Parties. Thus, 
the elements of the war crime of wilful killing have been developed through the jurisprudence 
of international criminal tribunals.

138.	 The statutes and practice of international criminal tribunals, and other specific inter-
national instruments, have identified which violations of IHL amount to war crimes 
and the legal elements of those crimes

b)	 Identification and classification of war crimes in international law

139.	 The classification of war crimes and their legal elements has been elaborated over 
time through a number of international instruments and institutions. In particular, 
international criminal tribunals played a major role in the development of the law of 
war crimes through their statutes and their jurisprudence. Their practice gradually 
developed a legal framework aimed at identifying those specific IHL violations that 
qualify as war crimes and elaborates their elements.

140.	 1945: Charter of the Nuremberg international Military Tribunal. The Charter of the 
Nuremberg Tribunal is one of the initial attempts at the classification of war crimes. 
Incorporating customary law,275 Article 6(b) of the Charter defines war crimes as “vio-
lations of the laws or customs of war. Such violations shall include, but not be limited 
to, murder, ill-treatment or deportation to slave labour or for any other purpose of 
civilian population of or in occupied territory, murder or ill-treatment of prisoners of 
war or persons on the seas, killing of hostages, plunder of public or private property, 
wanton destruction of cities, towns or villages, or devastation not justified by military 
necessity”. The list provided in Article 6(b) is not exhaustive and leaves the specific 
identification of war crimes to the judge based on customary law.

275	 See for instance IMT Nuremberg, Göring et al., Judgement delivered on 30 September and 1 October 1946, pp 53-54, 
79-80.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/9861b8c2f0e83ed3c1256403003fb8c5/0146c998773b1496c12563cd0051bc2f
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/9861b8c2f0e83ed3c1256403003fb8c5/0146c998773b1496c12563cd0051bc2f
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=6F96EE4C7D1E72CAC12563CD0051C63A
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=F8D322BF3C0216B2C12563CD0051C654
https://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf
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EXAMPLE
The Nuremberg Tribunal concluded that while not explicitly criminalised in a treaty, certain vio-
lations of the 1907 Hague Convention attracted criminal liability under international customary 
law.276

141.	 1950: Nuremberg Principles. Following the experience of the Nuremberg Tribunal, 
the definition of war crimes pursuant to Article 6(b) of the Charter was included in 
the so-called Nuremberg Principles (Principle VI(b)) drafted by the International Law 
Commission at the request of the UN General Assembly.277 The Nuremberg Principles 
are considered reflective of customary international law.278

142.	 1968: UN Convention on the Non-Applicability of Statutory Limitations to War Crimes 
and Crimes Against Humanity. Article I(a) of the Convention incorporates the defini-
tion of war crimes set forth in the Nuremberg Charter as well as the “grave breaches” 
listed in the Geneva Conventions.279 The reference to the “grave breaches” of the Ge-
neva Conventions of 1949 reflects the progress in the codification of humanitarian 
law which for the first time expressly provided for the criminalisation of certain IHL 
violations. The Convention on the Non-Applicability of Statutory Limitations is one 
of the first treaties incorporating a definition of war crimes. Ukraine has ratified this 
convention.280

143.	 1974: (CoE) European Convention on the Non-Applicability of Statutory Limitation 
to Crimes against Humanity and War Crimes.281 This instrument provides a more 
sophisticated definition of war crimes with respect to the 1968 UN Convention on the 
Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Human-
ity. While Article 1(2)(a) recalls the “grave breaches” listed in the Geneva Conventions 
of 1949, Article 1(2)(b) includes also “any comparable violations of the laws of war 
having effect at the time when this Convention enters into force and of customs of 
war existing at that time, which are not already provided for in the above-mentioned 
provisions of the Geneva Conventions.”282 To a certain extent such definition of war 
crimes mirrors the definition incorporated in the ICTY Statute under Articles 2 and 

276	 IMT Nuremberg, Göring et al., Judgement delivered on 30 September and 1 October 1946, pp 53-54, 67-68, 79-80.
277	 Principles of International Law Recognized in the Charter of the Nürnberg Tribunal and in the Judgement of the 

Tribunal, 1950, Principle VI (b), p. 2.
278	 Antonio Cassese, Affirmation of the Principles of International Law Recognized by the Charter of the Nürnberg 

Tribunal, United Nations Audiovisual Library of International Law, 2009.
279	 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity, Adopted 

by General Assembly resolution 2391 (XXIII) of 26 November 1968, Article I(a).
280	 See United Nations Treaty Collection, Convention on the Non-Applicability of Statutory Limitations to War Crimes 

and Crimes Against Humanity.
281	 European Convention on the Non-Applicability of Statutory Limitation to Crimes against Humanity and War Crimes 

Strasbourg, 25.I.1974, European Treaty Series — No. 82 (link).
282	 European Convention on the Non-Applicability of Statutory Limitation to Crimes against Humanity and War Crimes 

Strasbourg, 25.I.1974, European Treaty Series — No. 82, Article 1(2)(a)-(b).

https://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf
https://legal.un.org/avl/pdf/ha/ga_95-I/ga_95-I_e.pdf
https://legal.un.org/avl/pdf/ha/ga_95-I/ga_95-I_e.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.27_convention statutory limitations warcrimes.pdf
https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-6&chapter=4&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-6&chapter=4&clang=_en
https://rm.coe.int/168007617f
https://rm.coe.int/168007617f
https://rm.coe.int/168007617f
https://rm.coe.int/168007617f
https://rm.coe.int/168007617f
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3 (see below). The convention entered into force on 27 March 2003.283 Ukraine has 
ratified this convention.284

144.	 1993: The statute and practice of ICTY. The ICTY Statute is an annex of a Security 
Council Resolution pursuant to Chapter VII of the UN Charter and it is considered 
one of the most notable developments concerning the codification and classification 
of war crimes in modern international criminal law. The ICTY Statute frames war 
crimes in two sets of prohibited acts, namely: (2) grave breaches of the four Geneva 
Conventions of 1949 (Article 2);285 and (3) violations of law and customs of war (Article 
3).286 The two provisions differ in terms of applicability, scope and structure.

145.	 Article 2 provides an exhaustive list of prohibited conduct explicitly criminalised 
by the Geneva Conventions (the so-called “grave breaches”). The reference to “grave 
breaches” limits the scope of the provision to international armed conflicts.

146.	 Article 3 refers to prohibited IHL conduct under customary international law and 
applies to international and non-international armed conflicts.287 In addition, Arti-
cle 3 only provides an illustrative list of crimes, entrusting judges to identify other 
conduct of a similar criminal nature. For this purpose, in the Tadic case, the ICTY 
Appeals Chamber identified a four-prong test to identify additional war crimes not 
expressly mentioned in the list of Article 3 (“Tadic test”). According to this test, con-
duct not expressly prohibited under Article 3 would nonetheless amount to a war 
crime under the provision when: (1) it infringes a rule of IHL; (2) the infringed rule 
has a customary character; (3) the violation must be “serious”; and (4) the violation of 
the rule entails individual criminal responsibility, under customary or conventional 

283	 Council of Europe, Details of Treaty No.082.
284	 See Council of Europe, Chart of signatures and ratifications of Treaty 082. However, on 19 April 2022, Ukraine pre-

sented a Declaration with respect to the Convention declaring that “The Permanent Representation of Ukraine to the 
Council of Europe presents its compliments to the Secretary General of the Council of Europe and has the honour to 
convey hereby, on behalf of the Government of Ukraine, the list of international treaties concerning international 
cooperation within the Council of Europe, signed/ratified by Ukraine, as well as to inform about the impossibility 
to guarantee the implementation by the Ukrainian Side in full of its obligations under the above mentioned inter-
national treaties of Ukraine for the period of the armed aggression of the Russian Federation against Ukraine and 
introduction of martial law on the territory of Ukraine, until full termination of the infringement of the sovereignty, 
territorial integrity and inviolability of borders of Ukraine”. See Council of Europe, Reservations and Declarations 
for Treaty No.082.

285	 ICTY Statute, Article 2 (“The International Tribunal shall have the power to prosecute persons committing or or-
dering to be committed grave breaches of the Geneva Conventions of 12 August 1949, namely the following acts 
against persons or property protected under the provisions of the relevant Geneva Convention: (a) wilful killing; 
(b) torture or inhuman treatment, including biological experiments; (c) wilfully causing great suffering or serious 
injury to body or health; (d) extensive destruction and appropriation of property, not justified by military necessity 
and carried out unlawfully and wantonly; (e) compelling a prisoner of war or a civilian to serve in the forces of a 
hostile power; (f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial; (g) unlawful 
deportation or transfer or unlawful confinement of a civilian; (h) taking civilians as hostages.”).

286	 ICTY Statute, Article 3 (“The International Tribunal shall have the power to prosecute persons violating the laws or 
customs of war. Such violations shall include, but not be limited to: (a) employment of poisonous weapons or other 
weapons calculated to cause unnecessary suffering; (b) wanton destruction of cities, towns or villages, or devastation 
not justified by military necessity; (c) attack, or bombardment, by whatever means, of undefended towns, villages, 
dwellings, or buildings; (d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity 
and education, the arts and sciences, historic monuments and works of art and science; (e) plunder of public or 
private property.”).

287	 ICTY, Tadic Decision on Interlocutory Appeal on Jurisdiction.

https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=082
https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=082
https://www.coe.int/en/web/conventions/full-list?module=declarations-by-treaty&numSte=082&codeNature=0
https://www.coe.int/en/web/conventions/full-list?module=declarations-by-treaty&numSte=082&codeNature=0
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/cases/tadic/acdec/en/51002.htm
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law.288 Through this test, judges of the ICTY identified a list of prohibited conduct 
which amount to war crimes including:

•	 hostage-taking;289

•	 unlawful labour;290

•	 outrages upon personal dignity;291

•	 rape;292

•	 humiliating and degrading treatment;293

•	 unlawful attacks on civilian persons and objects;294

•	 murder, torture, and cruel treatment of prisoners of war;295

•	 terror.296

147.	 The ICTY practice also played a major role in clarifying the structure of war crimes. 
For each war crime considered, the ICTY Appeals Chamber or Trial Chamber elabo-
rated and explained their objective and subjective elements. The authority of these 
decisions is also demonstrated by the fact that they have been relied upon by other 
international courts and tribunals including by the European Court of Human Rights297 
and the International Court of Justice.298

148.	 1998: ICC Statute. While not entirely reflective of customary law, the ICC Statute is 
the first international instrument that provided an exhaustive and consolidated list of 
war crimes based on international treaties, the statutes and practice of international 
criminal tribunals and customary international law.299

149.	 Article 8 of the ICC Statute covers around 50 different war crimes divided in four 
different lists, namely: (1) grave breaches of the Geneva Conventions applicable to 
international armed conflicts (Article 8(2)(a)); (2) other serious violations of the laws 
and customs applicable to international armed conflicts (Article 8(2)(b)); (3) serious 
violations of Common Article 3 of the 1949 Geneva Conventions applicable to non-in-
ternational armed conflicts (Article 8(2)(c)); and (4) other serious violations of the 
laws and customs applicable in non-international armed conflicts ((Article 8(2)(e)).

288	 ICTY, Tadic Decision on Interlocutory Appeal on Jurisdiction, para. 94.
289	 ICTY, Blaskic Trial Judgement, para. 187.
290	 ICTY, Naletilic and Martinovic Trial Judgement, paras 250-261.
291	 ICTY, Aleksovski Trial Judgement, paras 55-56; ICTY, Aleksovski Appeal Judgement, paras 17-28.
292	 ICTY, Kunarac et al. Kunarac et al. Trial Judgement, paras 436-464..
293	 ICTY, Cesic Trial Sentencing Judgement, para. 52.
294	 ICTY, Jokic Trial Judgement, paras 44-45.
295	 ICTY, Mrksic et al. Appeal Judgement, paras 70-73..
296	 ICTY, Galic Appeal Judgement, paras 90, 98.
297	 See for instance, ECtHR, Kononov v. Latvia, Grand Chamber Judgement, para. 211; ECtHR, Milankovic v. Croatia, 

Judgement, pp 52-62; ECtHR, Simsic v. Bosnia and Herzegovina, Judgement, paras 8-13, 23; ECtHR, Vasiliauskas v. 
Lithuania, Grand Chamber Judgement, paras 85-87.

298	 See for instance, ICJ, Bosnia v. Serbia, Case concerning application of the Convention on the prevention and the 
punishment of the crime of genocide, Judgement of 26 February 2007, paras 188, 190, 195, 198-200, 344; ICJ Croatia 
v. Serbia, Application of the Convention on the prevention and punishment of the crime of Genocide, Judgement 
of 3 February 2015, paras 142, 146-147, 157-158. 

299	 Robert Cryer, Darryl Robinson, Sergey Vasiliev, An Introduction to International Criminal Law and Procedure, 2nd Edi-
tion, Cambridge University Press, 2010, p. 275.

https://www.icty.org/x/cases/tadic/acdec/en/51002.htm
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://www.icty.org/x/cases/aleksovski/tjug/en/ale-tj990625e.pdf
https://www.icty.org/x/cases/aleksovski/acjug/en/ale-asj000324e.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/cesic/tjug/en/ces-tj040311e.pdf
https://www.icty.org/x/cases/miodrag_jokic/tjug/en/jok-sj040318e.pdf
https://www.icty.org/x/cases/mrksic/acjug/en/090505.pdf
https://www.icty.org/x/cases/galic/acjug/en/gal-acjud061130.pdf
https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-98669%22]}
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-215180%22]}
https://hudoc.echr.coe.int/fre#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-217256%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-158290%22]}
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/118/118-20150203-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/118/118-20150203-JUD-01-00-EN.pdf
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150.	 There are a number of notable differences between Article 8 of the ICC Statute and 
Articles 2 and 3 of the ICTY Statute:

•	 First, Article 8 of the ICC Statute includes a clear separation between war crimes 
applicable to international armed conflicts and those applicable to non-interna-
tional armed conflict. Article 3 of the ICTY Statute, instead, covered crimes that 
could apply to both categories of conflicts.

•	 Second, the list of prohibited conduct pursuant to Article 8 of the ICC Statute is 
exhaustive as to the war crimes over which the ICC has jurisdiction. Whereas the 
open-ended list of Article 3 of the ICTY Statute allowed more flexibility in identi-
fying conducts not explicitly listed that could qualify as war crimes, either based 
on treaty law or on customary law.

151.	 The ICC legal framework also outlines a detailed list of the specific conduct of war 
crimes through the “ICC Elements of Crimes”. The Elements of Crimes is an instrument 
adopted alongside the ICC Statute aimed at assisting the Court in the interpretation 
and application of the four international crimes (genocide, crimes against humanity, 
war crimes, and crime of aggression). For each crime, the Elements of Crimes out-
lines and details the specific objective and subjective elements (actus reus and mens 
rea) of the prohibited conduct.

2.	 Relationship between Article 438 of the CCU and international instruments on war 
crimes

ARTICLE 438 OF THE CCU “VIOLATION OF RULES OF THE WARFARE”
1. Cruel treatment of prisoners of war or civilians, deportation of civilian population for forced 
labor, pillage of national treasures on occupied territories, use of methods of the warfare pro-
hibited by international instruments, or any other violations of rules of the warfare recognized 
by international instruments consented to by binding by the Verkhovna Rada (Parliament) of 
Ukraine, and also giving an order to commit any such actions,
- shall be punishable by imprisonment for a term of eight to twelve years.
2. The same acts accompanied with a murder,
- shall be punishable by imprisonment for a term of ten to fifteen years, or life imprisonment.

152.	 Article 438 of the CCU covers a broad range of conduct. Article 438 criminalises spe-
cific acts (Article 438(1): cruel treatment of prisoners of war or civilians, deportation 
of civilian population for forced labor, pillage of national treasures on occupied ter-
ritories; Article 438(2): murder), but also an entire range of other conduct broadly 
classified as:

•	 use of methods of the warfare prohibited by international law;
•	 any other violations of the rules of the warfare recognised by international instru-

ments consented to be binding by the Verkhovna Rada (Parliament) of Ukraine.

https://www.icc-cpi.int/sites/default/files/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
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153.	 In considering the scope of Article 438 of the CCU for the purposes of the Benchbook, 
two general questions were considered:

•	 Scope of Article 438. Whether the reference to the “rules of the warfare recognised 
by international instruments consented to be binding by the Verkhovna Rada” 
means that Article 438 criminalises all violations of IHL applicable to Ukraine or 
is confined only to war crimes.

•	 Relevance of international criminal law instruments. Whether international legal 
principles regarding war crimes, including the legal frameworks and practices 
of international criminal tribunals defining and adjudicating war crimes, most 
particularly but not limited to the ICTY and ICC, are relevant for interpreting 
Article 438.

a)	 Article 438 may be interpreted as criminalising only conduct that amounts to war 
crimes under international law

154.	 A contextual and teleological interpretation of Article 438 suggests that despite its 
breadth, it is safer to interpret it as criminalising only serious violations of IHL 
recognised internationally as war crimes, and not all violations of IHL applicable in 
Ukraine.

155.	 Although the plain language of Article 438 may, in theory, sustain a broad reading 
whereby any violation of IHL applicable in Ukraine is criminalised, this does not ap-
pear to be the most sound reading of the provision for a number of reasons. Such an 
interpretation would be at odds with international law regarding war crimes, which 
do not arise from all violations of IHL. Rather, many IHL rules reflect mere technical 
requirements addressed to States which, in terms of nature and gravity, do not seem 
suitable to trigger individual criminal responsibility, as war crimes do.300

156.	 For example, Geneva Convention III requires that prisoners of war should be provided 
with tobacco301 or should enjoy the exercise of their religious duties.302 Likewise, the 
1907 Hague Convention provides that “capitulations agreed on between the Contract-
ing Parties must be in accordance with the rules of military honour.”303 Clearly, by 
nature and seriousness, the violation of these provisions is not comparable to those 
violations of IHL rules giving rise to war crimes (e.g. torture/ill-treatment of prison-
ers of war and civilians, deportation of civilian population or plunder of public and 
private property).

157.	 Interpreting Article 438 to criminalise all violations of IHL, would put the specific 
crimes listed in Article 438(1), namely torture/ill-treatment, deportation, and pillage 

300	 However Article 50, Geneva Convention I, Article 51, Geneva Convention II, Article 130, Geneva Convention III, 
Article 147, Geneva Convention IV also requires states to take measures necessary for the suppression of all acts 
contrary to the other provisions of the conventions other than the “grave breaches”.

301	 Geneva Convention III, Article 28 (“Canteens shall be installed in all camps, where prisoners of war may procure 
foodstuffs, soap and tobacco and ordinary articles in daily use.”).

302	 Geneva Convention III, Article 34 (“Prisoners of war shall enjoy complete latitude in the exercise of their religious 
duties”).

303	 The 1989 Hague Convention with Respect to the Laws and Customs of War on Land and its annex: Regulations con-
cerning the Laws and Customs of War on Land.

https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-ii-1899?activeTab=default
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of national treasures and other serious violations on the same level, and under the 
same penalty (8-12 years of imprisonment), as negligible violations that are less grave 
in nature, such as denying an officer their tobacco.

158.	 Such reading is also consistent with the Order of Ministry of Defence № 164 of 23 
March 2017, which governs the responsibility of, inter alia, members of the Ukrainian 
Armed Forces for violations of “IHL norms”.304 The order specifies that criminal 
liability is confined to a list of “serious violations of IHL” which, in broad terms, 
corresponds to war crimes under international law.305 Other IHL violations amount 
instead to disciplinary violations.306

159.	 Moreover, in addition to its interpretative value, the Order of Minister of Defence № 
164 of 23 March 2017 triggers direct obligations stemming from Articles 82 and 85 of 
Geneva Convention III concerning the prosecution of prisoners of war. According 
to these provisions prisoners of war can be prosecuted for crimes committed before 
their capture (Article 85), but in accordance “to the laws, regulations and orders in 
force in the armed forces of the Detaining Power” (Article 82). Geneva Convention III, 
thus, introduces an equality paradigm with respect to criminal proceedings between 
prisoners of wars and members of the Ukrainian armed forces. It follows that if, for 
members of Ukrainian armed forces, the scope of Article 438 is limited to serious 
violations of IHL, the same must apply to prisoners of war.

160.	 Lastly, confining the applicability of Article 438 to war crimes appears also in line 
with Article 7 of the European Convention on Human Rights (ECHR) and the relevant 
practice of the European Court of Human Rights (ECtHR), both directly applicable 
in the Ukrainian domestic legal system by virtue of Article 9 of the Constitution and 
Article 17 of the Law on the execution of judgements and the application of the case-
law of the European Court of Human Rights.

304	 The Order of Ministry of Defence № 164 of 23 March 2017, Chapter 8.
305	 See The Order of Ministry of Defence № 164 of 23 March 2017, Chapter 8, Section 5 (referring to (1) premeditated 

murder, (2) torture and inhuman treatment; (3) intentionally causing serious suffering or serious injury or harm to 
human health; (4) attack on persons under the protection of IHL; (5) carrying out an indiscriminate attack when it is 
known that it will cause casualties among the civilian population and cause damage to civilian objects; (6) attack on 
dangerous installations and structures, if it is known that this will cause excessive losses among the civilian popula-
tion or significant damage to civilian objects; (7) attack on unprotected areas and demilitarized zones; (8) unlawful 
attack on cultural values that are clearly recognisable; (9) conducting medical, biological or scientific experiments 
on humans; (10) inhuman treatment accompanied by humiliation of human dignity, including the use of apartheid, 
genocide and other acts based on racial discrimination; (11) taking hostages; committing acts of terror; (12) illegal 
imprisonment (arrest); (13) an order not to leave anyone alive; (14) deportation or illegal movement of the popu-
lation of the occupied territory (both within this territory and outside it); (15) relocation by the occupying state of 
part of its own civilian population to the occupied territory; (16) deprivation of the right to an impartial and proper 
trial; (17) unjustified delay in the repatriation of prisoners of war or civilians; (18) coercion to serve in the enemy's 
armed forces; (19) restricting the population's access to food and water; (20) use of prohibited weapons; (21) use of 
human shields; (22) recruitment into the armed forces or the use of children under the age of fifteen in hostilities), 
Section 6 (referring to: (1) large-scale destruction of property; (2) appropriation of property in large amounts; (3) 
destruction or looting of enemy property; (4) return on looting of the settlement or district; (5) seizure of vessels 
intended for coastal fishing or the needs of local navigation, hospital vessels and vessels performing scientific and 
religious functions); Section 7 (referring to treacherous use of identification emblems (signs, signals), which denote 
persons and objects that enjoy the protection of IHL, is considered a serious violation.)

306	 The Order of Ministry of Defence № 164 of 23 March 2017, Chapter 8, Section 8.
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161.	 Consistent with the principle of legality, Article 7 of the ECHR (nullum crimen sine 
lege) requires that a criminal law is accessible and foreseeable to an individual.307 Such 
requirements are satisfied where an individual is able to know “from the wording 
of the relevant provision — and, if need be, with the assistance of the courts’ inter-
pretation of it and with informed legal advice — what acts and omissions will make 
him criminally liable.”308

162.	 According to the ECtHR, when the criminal provision refers to other legal sources 
(so called “blanket legislation” or “legislation by reference”), as in the case of Article 
438, the requirements of accessibility and foreseeability of the provision are met 
when “both norms (the referencing and the referenced provision) taken together […] 
enable the persons concerned to foresee, if need be with the help of appropriate legal 
advice, what conduct may make them criminally liable.”309 Indeed, the ECtHR found 
that domestic criminal provisions which include broad references to “international 
law” could be used as a basis to enter convictions for international crimes, including 
war crimes.310 This was permissible in light of the “flagrantly unlawful nature” of in-
ternational crimes under the relevant international law incorporated by the domestic 
provisions.311 Importantly, to assess the degree of accessibility and foreseeability of 
international crimes, the ECtHR relied on the statutes and the practice of the ICTY 
and the ICC,312 which was considered to reflect general principles of international law.

163.	 In light of this jurisprudence, interpreting Article 438 as limited to violations of IHL 
already identified as war crimes or as serious violations appears to be most consistent 
with the need for accessibility and foreseeability of the provision. This is because it 
is foreseeable that Ukraine’s criminalisation of violations of IHL would include those 
serious violations that have already been recognised as war crimes or that are suffi-
ciently serious to be recognised as war crimes. Conversely, it may not be foreseeable 
that Article 438 was intended to criminalise even those technical violations that have 
not been deemed sufficiently serious to attract international criminal responsibility. 
A too-broad reading thereby risks a legality issue.

164.	 Two main points emerge from the ECtHR jurisprudence analysed above. First, do-
mestic criminal provisions that broadly refer to international law or international 
instruments comply with Article 7 of the ECHR to the extent they are used as a basis 
to enter convictions for international crimes due to their “flagrantly unlawful nature”. 
Second, in most of these cases, the assessment of the foreseeability and accessibility 

307	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, para. 185.
308	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, para. 185.
309	 ECtHR, Advisory Opinion, concerning the use of the “blanket reference” or “legislation by reference” technique in 

the definition of an offence and the standards of comparison between the criminal law in force at the time of the 
commission of the offence and the amended criminal law, para. 72. With respect to the Applicability of Article 7 of 
the ECHR concerning domestic convictions for the crime of genocide see also ECtHR, Jorgic v. Germany, Judgement, 
paras 100-101.

310	 ECtHR, Milankovic v. Croatia, Judgement, para. 64; ECtHR, Kononov v. Latvia, Grand Chamber Judgement, para. 185.
311	 ECtHR, Milankovic v. Croatia, Judgement, para. 64; ECtHR, Kononov v. Latvia, Grand Chamber Judgement, para. 185. 

Cf. ECtHR, Jorgic v. Germany, Judgement, para. 113; ECtHR, Ould Dah v. France, Decision. 
312	 ECtHR, Milankovic v. Croatia, Judgement, para. 63; ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 

211, 216. But see ECtHR, Jorgic v. Germany, Judgement, paras 107-113 (in this case the ECtHR relied on internation-
al sources of interpretation and not ICTY jurisprudence for the definition of the crime of genocide, including the 
Genocide Convention and Resolutions of the United Nations General Assembly).

https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-98669%22]}
https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-98669%22]}
https://hudoc.echr.coe.int/fre#{%22respondent%22:[%22ARM%22],%22documentcollectionid2%22:[%22PROTOCOL16%22],%22itemid%22:[%22003-6708535-9909864%22]}
https://hudoc.echr.coe.int/app/conversion/docx/?library=ECHR&id=001-81608&filename=CASE OF JORGIC v. GERMANY.docx&logEvent=False
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-215180%22]}
https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-98669%22]}
https://hudoc.echr.coe.int/app/conversion/docx/?library=ECHR&id=001-81608&filename=CASE OF JORGIC v. GERMANY.docx&logEvent=False
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22ould dah france%22],%22itemid%22:[%22001-113014%22]}
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-215180%22]}
https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-98669%22]}
https://hudoc.echr.coe.int/app/conversion/docx/?library=ECHR&id=001-81608&filename=CASE OF JORGIC v. GERMANY.docx&logEvent=False
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of the domestic law incorporating international sources has been conducted through 
an analysis of the statutes of international criminal tribunals and their practice as 
illustrative of the legal elements of international crimes under the international law 
applicable.

165.	 Considering Article 438 of the CCU, according to these principles suggests that:
•	 Limiting the scope of Article 438 to serious violations of IHL that may be recog-

nised as war crimes, and not all violations of IHL, is most consistent and perhaps 
even necessary to comply with Article 7 and the relevant ECtHR practice;

•	 Consistent with ECtHR jurisprudence, guidance for the proper identification of 
the elements of war crimes can be sought in the relevant statutes and practice 
of international criminal tribunals as reflective of principles of international law 
stemming from the international sources incorporated in Article 438.

b)	 Applicability of international criminal law instruments: whether Article 438 of the 
CCU can be read in conjunction with the ICTY and ICC Statutes and practice

166.	 Even narrowing the scope of Article 438 to war crimes may not assist the judges in 
their interpretation of the provision. As noted above, IHL instruments incorporated 
in Article 438 do not provide a clear classification of war crimes and of their consti-
tutive elements.

167.	 The interpretation of IHL instruments by international criminal tribunals (and 
particularly the Nuremberg Tribunal and the ICTY) served to identify war crimes as 
such, as well as their objective and subjective elements. To a certain extent, the juris-
prudence of the ICTY concerning the identification of war crimes and their elements 
is reflected in Article 8 of the ICC Statute and the Elements of Crimes, which is the 
most comprehensive list of war crimes applicable to international armed conflicts.

168.	 Accordingly, relying on the ICTY and ICC legal framework and practice may assist 
the judges in identifying the conduct that amounts to war crimes under Article 438 
and their legal elements.

169.	 The question is whether the domestic legal system of Ukraine allows for such pos-
sibility. At first sight, the ICTY and ICC statutes do not seem to amount to sources of 
law under the Ukrainian legal system. The ICTY Statute is not a treaty, but an annex 
to a UN Security Council Resolution. As for the ICC Statute, it has not been ratified 
by Ukraine.

170.	 Nonetheless, the legal framework of Ukraine is highly receptive vis-à-vis its interna-
tional commitments. Following a monist approach, international treaties accepted or 
ratified by Ukraine are incorporated into the domestic legal system, without having 
to be transposed by specific national laws. This is confirmed by Article 9 of the Con-
stitution of Ukraine, which establishes that “International treaties that are in force, 
agreed to be binding by the Verkhovna Rada of Ukraine, are part of the national 
legislation of Ukraine”.
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171.	 The spirit of Article 9 of the Constitution permeates domestic legislation and is 
reflected in Article 19 of the Law on international agreements of Ukraine which 
provides that international treaties are part of national legislation and have higher 
hierarchical status than national law.313 More specifically, Article 17 of the Law on the 
implementation of decisions and application of the practice of the ECtHR mandates 
domestic courts to apply the ECHR and the ECtHR case law.314 Of note, Article 3 of 
the CCU makes clear that the application of international law permeates also the 
criminal domestic framework as it establishes that “[t]he Criminal Code of Ukraine, 
based on the Constitution of Ukraine and generally recognized principles and rules 
of international law, shall be the Ukrainian legislation on criminal liability.” The 
monist approach has been confirmed also by the practice of the Constitutional Court 
of Ukraine establishing the principle of a friendly attitude to international law (Con-
stitutional Court of Ukraine, case no.1-1 /2016).

172.	 Consistent with these principles, there are at least four arguments that may be consid-
ered to rely on the ICTY and ICC legal framework and practice to interpret Article 438.

173.	 As the most persuasive authorities regarding the identification and consideration 
of internationally recognised war crimes in actual criminal proceedings, including 
the identification, interpretation and application of their objective and subjective 
elements, the ICTY/ICC Statutes and caselaw, amongst other international crimi-
nal law authorities, may be considered and even relied on when interpreting and 
applying Article 438. The ICTY and ICC frameworks may be considered as source of 
interpretation of Article 438 as far as it developed and clarified those aspects of IHL 
that indisputably attract criminal liability (war crimes). As noted above, with respect 
to war crimes,315 the ICTY and ICC elaborated principles that were already articulat-
ed in IHL instruments incorporated in Article 438. Thus, the ICTY and ICC statutes 
and practice could be considered nothing more than a clarification of existing war 
crimes under the general principles of IHL. In its Study on Customary International 
Humanitarian Law, the International Committee of the Red Cross (ICRC) refers ex-
tensively to the ICTY Statute and practice as well as to the ICC Statute in relation to 
the international recognition of war crimes.316 This confirms the authority of such 
sources to interpret IHL instruments recalled in Article 438. Under this perspective, 
relying on the ICTY/ICC to interpret Article 438 would not result in the application of 
sources of law alien to the Ukrainian domestic system. Ukrainian courts may consider 

313	 Law about international agreements of Ukraine (Vidomosti Verkhovnoi Rady Ukrainy (VVR), 2004, № 50, p. 540), 
Article 19 (“The current international treaties of Ukraine (…) are part of the national legislation and are applied 
in the order provided for the norms of the national legislation. 2. If an international treaty of Ukraine, which has 
entered into force in the prescribed manner, establishes rules other than those provided for in the relevant act of 
the legislation of Ukraine, the rules of the international treaty shall apply.”).

314	 Law on the implementation of decisions and application of the case law of the European Court of Human Rights 
(Vidomosti Verkhovnoi Rady Ukrainy (VVR), 2006, N 30, p. 260), Article 17 ("The courts shall apply the Convention 
and the case-law of the Court as a source of law in their proceedings.”).

315	 See above, paras 166-182.
316	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes. See also ICRC, IHL Database, Customary 

IHL, Rule 2. Violence Aimed at Spreading Terror among the Civilian Population; Rule 11. Indiscriminate Attacks; Rule 
87. Humane Treatment; Rule 89. Violence to Life; Rule 90. Torture and Cruel, Inhuman or Degrading Treatment; Rule 
92. Mutilation and Medical, Scientific or Biological Experiments; Rule 93. Rape and Other forms of Sexual Violence; 
Rule 96. Hostage-Taking; Rule 97. Human Shields; Rule 99. Deprivation of Liberty; Rule 100. Fair Trial Guarantees.

https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule2
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule11
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule87
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule87
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule89
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule90
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule92
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule92
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule93
.icrc.org/en/customary-ihl/v1/rule96
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule97
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule99
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule100
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these international criminal law sources for their authoritative interpretation of IHL 
instruments already applicable in Ukraine.

174.	 In addition, insofar as the ICRC, namely the international body mandated “to work 
for the understanding and dissemination of knowledge of IHL applicable in armed 
conflicts”,317 adopted the ICTY/ICC practice to interpret those international instru-
ments, the suggested solution appears in line with the principle of a friendly attitude 
to international law established by Constitutional Court of Ukraine in case no.1-1 /2016 
(“the Constitutional Court of Ukraine takes into account the provisions of existing 
international treaties approved by the Verkhovna Rada of Ukraine and the practice 
of interpretation and application of these agreements by international bodies whose 
jurisdiction is recognized by Ukraine”).

175.	 Relying on the ICTY/ICC Statutes and practice via the application of Article 7 of the 
ECHR. In case a conviction for international crimes is based on blanket legislation 
broadly incorporating international norms (as in the case of Article 438), the ECtHR 
generally relies on the ICTY/ICC statutes and practice to ensure that the principle of 
legality (foreseeability/accessibility) is respected,318 as it considered to be illustrative 
of the legal elements of international crimes under the international law applicable.

176.	 Since the Ukrainian courts are obliged to apply the ECHR and the ECtHR case law,319 
the same logic should apply at the domestic level. In cases concerning war crimes, 
an ECHR oriented interpretation of Article 438 of the CCU would require consider-
ing the ICTY/ICC framework to assess whether the criminal provision complies with 
Article 7 of the ECHR.

177.	 In other words, applying Article 438 consistent with the practice of international 
criminal tribunals would be instrumental to ensure that the relevant proceedings 
comply with the ECHR. In addition, in light of the ECtHR jurisprudence, guidance for 
the proper identification of the elements of war crimes can be sought in the relevant 
statutes and practice of international criminal tribunals as reflective of principles of 
international law stemming from the international sources incorporated in Article 438.

178.	 Relying on the Conventions on the Non-Applicability of Statutory Limitations to 
War Crimes and Crimes Against Humanity to interpret Article 438. Besides interna-
tional instruments constituting the Geneva Law and The Hague Law, Ukraine ratified 
at least two additional treaties that identify war crimes and can be relevant for the 
interpretation of Article 438, namely: (1) the UN Convention on the Non-Applicability 
of Statutory Limitations to War Crimes and Crimes Against Humanity; and (2) the 
European Convention on the Non-Applicability of Statutory Limitation to Crimes 
against Humanity and War Crimes.320 As these conventions address the classification 
of war crimes, they can be considered among the international instruments men-

317	 Statutes of the International Red Cross and Red Crescent Movement, Article 5.
318	 ECtHR, Milankovic v. Croatia, Judgement, para. 63; ECtHR, ECtHR, Kononov v. Latvia, Grand Chamber Judgement, 

211, 216. See above, Introduction – Sources of Law: IHL, IHRL and ICL, II. International Human Rights Law.
319	 Law on the implementation of decisions and application of the case law of the European Court of Human Rights 

(Vidomosti Verkhovnoi Rady Ukrainy (VVR), 2006, N 30, p. 260), Article 17 ("The courts shall apply the Convention 
and the case-law of the Court as a source of law in their proceedings.”).

320	 See above, Introduction – Sources of Law: IHL, IHRL and ICL, II. International Human Rights Law.

https://www.icrc.org/en/doc/assets/files/other/statutes-en-a5.pdf
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-215180%22]}
https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-98669%22]}
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tioned by Article 438. Relying on these treaties as a source would assist the judges in 
identifying the specific conduct amounting to a war crime. In this context, the ICTY 
practice may be taken into consideration as a persuasive authority to interpret such 
conventions. Article 1(2)(a)(b) of the European Convention on the Non-Applicability 
of Statutory Limitation to Crimes against Humanity and War Crimes mirrors to a 
large extent Articles 2 and 3 of the ICTY Statute.

179.	 Relying on the ICC Statute and Elements of Crimes as “international instruments 
consented to be binding by the Verkhovna Rada (Parliament) of Ukraine” by virtue 
of the acceptance of the ICC’s jurisdiction under Article 12(3) of the ICC Statute. 
Notably, the main preclusion for the introduction of the ICC Statute and practice 
within the domestic framework is the fact that Ukraine did not ratify the ICC Statute. 
The question is whether the Verkhovna Rada (Parliament)’s Declaration on the accep-
tance of the Court’s jurisdiction under Article 12(3) of the ICC Statute of 4 February 
2015 (“4 February 2015 Declaration”) could be equated to an instrument of accession.

180.	 Indeed, similar to treaty ratification, the acceptance of the ICC jurisdiction under 
Article 12(3) creates specific international commitments on behalf of the accepting 
State. The accepting State becomes bound to the cooperation obligations provided by 
part 9 of the ICC Statute. As such, the position of the accepting States could be con-
sidered as “equivalent to that of a State party to the Statute.”321 Authoritative doctrine 
has confirmed that, under treaty law, the mechanism under Article 12(3) reflects a 
treaty stipulation in favour of third States governed by Articles 34-36 of the Vienna 
Convention on the Law of Treaties, which require the consent of the third-State in 
order for a treaty to create either obligations or rights on its behalf.322

181.	 As a consequence, from the perspective of public international law, the acceptance 
of the jurisdiction under Article 12(3) could be considered an agreement between 
the accepting State and the ICC States Parties (“when the third State lodges its decla-
ration with the Registrar, a new agreement between the States Parties to the Statute, 
on the one hand, and the third State, on the other, relating to the exercise of the ICC’s 
jurisdiction over the crime in question, would be concluded”).323

182.	 If construed as an independent, although partial, instrument of accession, the 4 
February 2015 Declaration could lead to the possibility of introducing the ICC Statute 
and the Elements of Crimes at domestic level by virtue of Article 438, falling within 

321	 Palmisano, The ICC and Third States, in Essays on the Rome Statute of the International Criminal Court, Lattanzi/Schabas 
ed., Sereni, 1999, p. 393.

322	 Palmisano, The ICC and Third States, in Essays on the Rome Statute of the International Criminal Court Lattanzi/Schabas 
ed., Sereni, 1999, p. 393. The prevailing view is that the acceptance of the obligation (or a right) contained in the 
original treaty should amount to a separate agreement between the third State and the original Parties to the treaty 
itself. Proelss, Article 35 Treaties providing for obligations for third States, in Vienna Convention on the Law of Treaties: 
A Commentary, Oliver/Schmalenbach ed., Springer Second, 2018, pp 702-703.

323	 Palmisano, The ICC and Third States, in Essays on the Rome Statute of the International Criminal Court , Lattanzi/Scha-
bas ed., Sereni, 1999, pp 393-394 (“when the third State lodges its declaration with the Registrar, a new agreement 
between the States parties to the Statute, on the one hand, and the third State, on the other, relating to the exercise 
of the ICC’s jurisdiction over the crime in question, would be concluded”). Alternatively, the acceptance mechanism 
under Article 12(3) may be also considered a separate agreement with the ICC, according to Articles 34-36 of the 
Vienna Convention on the Law of Treaties between States and International Organizations or between International 
Organizations. However, the same principles would apply.
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the categories of the international legal instruments incorporated in the provision 
(adopted by the Verkhovna Rada (Parliament) and reflecting “rules of the warfare”).

C.	 Definition of War Crimes under international law and applicability under 
article 438 of the CCU

1.	 Introduction

183.	 This section analyses the elements of war crimes under international criminal law 
specifying how the relevant underlying acts of war crimes can be considered sub-
sumed under Article 438 of the CCU.

184.	 War crimes are: (1) a specific set of prohibited acts under IHL (underlying acts); (2) 
that occur in the context of an armed conflict, international or non-international in 
character (contextual element). The existence of an armed conflict and the link be-
tween the conflict and the underlying acts are common elements for each war crime 
and are what differentiates war crimes from corresponding ordinary or domestic 
offences. War crimes are traditionally divided between underlying acts committed in 
the context of international and non-international armed conflicts. The Benchbook 
focuses on war crimes committed in the context of international armed conflict.

185.	 Section 2 addresses the main features of the contextual elements of war crimes fo-
cusing on international armed conflict, while Section 3 (1) assesses the applicability 
of internationally recognised war crimes under Article 438 and (2) details the rele-
vant objective and subjective elements of each crime. While the analysis will focus 
on Article 438, it may also apply, mutatis mutandis, to other current or future legal 
provisions on war crimes under Ukranian law.
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2.	 Contextual Elements of War crimes

SUMMARY CONTEXTUAL ELEMENTS
•	 The contextual elements of war crimes must always be established and are what distinguish 

war crimes from ordinary crimes.
•	 The contextual elements of war crimes in international armed conflict are:

•	 The conduct of the perpetrator took place in the context and was associated with an 
international armed conflict (paras 188-198).

•	 The perpetrator was aware of the factual circumstances that established the existence 
of an armed conflict (para. 199).

•	 An armed conflict may be qualified as international in case of:
	 (1)	 resort to armed forces between states (para. 190).
	 (2)	 partial or total occupation of a state’s territory (para. 190).
	 (3)	� non-state armed groups operating in a state act under the “overall control” of a foreign 

state (para.190).
•	 The “war crimes nexus”: there must be a link between the conduct and the conflict (“the con-

duct […] took place in the context and was associated with an international armed conflict”). 
Such link may be established when the conflict played a substantial part in the perpetrator’s 
ability or intention to commit the crime (paras 194-198).

•	 All war crimes require the establishment of the contextual elements.

a)	 Introduction

186.	 As noted above, Article 438 covers offences that amount to war crimes.324 IHL vio-
lations occur in the context of armed conflict. War crimes are serious violations of 
IHL and therefore must also occur in the same context. According to international 
criminal law, any war crime requires that the perpetrator’s acts took place in the 
context of and were associated with the armed conflict. This is an essential element 
of the definition of a war crime. It is what differentiates — under similar conduct — a 
war crime from an ordinary crime.

187.	 Although not expressly spelled out in Article 438, it can be considered that the con-
textual elements is to be proven for any of the war crimes listed in this provision.

ICTY, CELEBICI TRIAL JUDGEMENT, PARA. 182.
In order to apply the body of law termed “international humanitarian law” to a particular situation 
it must first be determined that there was, in fact, an “armed conflict”, whether of an internal or 
international nature. Without a finding that there was such an armed conflict it is not possible for 
the Trial Chamber to progress further to its discussion of the nature of this conflict and how this 
impacts upon the applicability of Articles 2 and 3 (articles of the ICTY Statute related to war crimes).

324	 See above, paras 121-128.

https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
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b)	 Definition of the contextual elements of war crimes

188.	 The contextual elements of war crimes applicable to an international armed conflict 
are:

•	 The conduct of the perpetrator took place in the context and was associated with 
an international armed conflict;

•	 The perpetrator was aware of the factual circumstances that established the ex-
istence of an armed conflict.

i.	 The conduct of the perpetrator took place in the context and was associated with 
an armed conflict

a.	 Existence of an armed conflict

189.	 War crimes can be committed both in the context of an international armed conflict 
or of a non-international armed conflict.325 In light of the current situation in Ukraine, 
this bench book focuses on war crimes in international armed conflicts.

190.	 An armed conflict is qualified international when:
•	 There is a resort to armed forces between states.326 In this regard, there is no 

requirement that the hostilities reach a certain level of intensity or a certain du-
ration.327

•	 There is a partial or total occupation of a state’s territory. Even if the occupation 
is not met with armed resistance. A military occupation exists “where a State’s 
military forces intervene in and exercise control over a territory beyond that State’s 
internationally recognised frontiers, whether that territory belongs to a hostile 
State, a neutral State or a co-belligerent provided that the deployment of forces 
has not been authorized by an agreement with the occupied power.”328

•	 Non-state armed groups operating in a state act under the “overall control” of a 
foreign state. The “overall control” test is met when a foreign state has a role in 
organising, coordinating, or planning the military actions of the military group in 
addition to financing, training and equipping, and providing operational support 
to that group.329

325	 Contrary to an international armed conflict, a non-international armed conflict opposes governmental authorities 
and organised groups or between such groups within a state and thus requires the existence of a “protracted” con-
flict, namely of a certain intensity of the conflict. Moreover, the armed group(s) involved must reach a certain level 
of organisation. See ICC, Katanga Trial Judgement, paras 1183-1187; ICC, Lubanga Trial Judgement, paras 534-536. .

326	 ICTY, Tadic Decision on Interlocutory Appeal on Jurisdiction, para. 70 (“an armed conflict exists whenever there is 
a resort to armed force between States”); ICC Katanga Trial Judgement, para. 1177 (“an international armed conflict 
exists in case of armed hostilities between States through their respective armed forces or other actors acting on 
their behalf”). 

327	 ICTY, Celebici Trial Judgement, paras 184, (“the existence of armed force between States is sufficient of itself to 
trigger the application of international humanitarian law”), 208 (“the Trial Chamber is guided by the Commentary 
to the Fourth Geneva Convention, which considers that ‘[a]ny difference arising between two States and leading to 
the intervention of members of the armed forces’ is an international armed conflict and ‘[i]t makes no difference 
how long the conflict lasts, or how much slaughter takes place’”).

328	 ICTY, Prlic et al. Appeal Judgement, paras 318, 339.
329	 ICC, Lubanga Trial Judgement, para. 541 (“PreTrial Chamber II, when considering this issue, concluded that ‘an in-

ternational armed conflict exists in case of armed hostilities between States through their respective armed forces or 
other actors acting on behalf of the State.’ As regards the necessary degree of control of another State over an armed 

https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.legal-tools.org/doc/677866/pdf
https://www.icty.org/x/cases/tadic/acdec/en/51002.htm
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-2.pdf
https://www.legal-tools.org/doc/677866/pdf
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ICC, KATANGA TRIAL JUDGEMENT, PARAS 1177-1179 
(FOOTNOTES OMITTED)
1177. The ICC Statute framework does not define “international armed conflicts”. In the light of 
the relevant jurisprudence, and in agreement with the parties and participants in the instant 
case, the Chamber considers that an armed conflict is international:

[...] if it takes place between two or more States; this extends to the partial or total occupation 
of the territory of another State, whether or not the said occupation meets with armed resist-
ance. In addition, an internal armed conflict that breaks out on the territory of a State may 
become international — or, depending on the circumstances, be international in character 
alongside with an internal armed conflict — if (i) another State intervenes in that conflict 
through its troops (direct intervention), or if (ii) some of the participants in the internal armed 
conflict act on behalf of that other State (indirect intervention).

An international armed conflict exists in case of armed hostilities between States through their 
respective armed forces or other actors acting on their behalf.
1178. To assess if an international armed conflict exists by reason of the indirect participation of 
a State, the Chamber must analyse and appraise the degree of control exerted by that State over 
one of the armed groups participating in the hostilities. In appraising the degree of such control, 
Trial Chamber I held the “overall control” test to be the correct approach, allowing a determination 
as to whether an armed conflict not of an international character has become internationalised 
due to the involvement of armed forces acting on behalf of another State. That test is met when 
the State “has a role in organising, co-ordinating or planning the military actions of the military 
group, in addition to financing, training and equipping or providing operational support to that 
group”. It is not required that the State give specific orders or direct each military operation.
1179. Further, the Elements of Crimes specify that the Court’s jurisdiction as regards the law of 
international armed conflict also extends to military occupation. In the Chamber’s estimation, 
and in view of the pertinent jurisprudence and treaty law, “territory is considered to be occupied 
when it is actually placed under the authority of the hostile army, and the occupation extends 
only to the territory where such authority has been established and can be exercised”. Hence, 
military occupation exists where a State’s military forces intervene in and exercise control over a 
territory beyond that State’s internationally recognised frontiers, whether that territory belongs 
to a hostile State, a neutral State or a co-belligerent, provided that the deployment of forces has 
not been authorised by an agreement with the occupied power

191.	 Determining the existence of an international armed conflict is an issue of fact.330 
It does not require a declaration of war to be issued. A situation where none of the 
warring parties recognise the state of war does not affect the status of the conflict.331 

group acting on its behalf, the Trial Chamber has concluded that the ‘overall control’ test is the correct approach. 
This will determine whether an armed conflict not of an international character may have become internationalised 
due to the involvement of armed forces acting on behalf of another State. A State may exercise the required degree 
of control when it ‘has a role in organising, coordinating or planning the military actions of the military group, in 
addition to financing, training and equipping or providing operational support to that group.’ Pre-Trial Chamber I 
adopted this approach.”). See also ICTY, Tadic Appeal Judgement, para. 137.

330	 ICTY, Prlic et al. Trial Judgement, vol. III. of VI., para. 525 (“the Chamber would recall that in international human-
itarian law, determination of the international character of an armed conflict is purely an issue of fact.”).

331	 ICTY, Kordic and Cerkez Appeal Judgement, para. 373 (“Last, the Appeals Chamber turns to the argument that there 
was no international armed conflict between Croatia and Bosnia and Herzegovina because they denied the existence 
of a state of war between them. Without prejudice to the factual veracity of this claim, the Appeals Chamber finds 
any such argument irrelevant. Article 2 of Geneva Convention IV speaks of ‘armed conflict […] between two or more 
of the High Contracting Parties, even if the state of war is not recognised by one of them.’ However, this article 

https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-3.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
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The factual determination of the existence of an armed conflict is to be made by 
judges in a particular case and does not depend of the imposition of martial law in 
the manner prescribed by the Constitution of Ukraine and the Law of Ukraine “On 
Legal Regime of Martial Law”.332

192.	 Likewise, possible underlying motives of the participants in the conflict or the law-
fulness of their participation have no relevance to the qualification of the conflict.333 
Provided that the definition of the armed conflict is met, it is immaterial how the 
operations are labelled by the authorities. Thus, even if the operations are labeled 
as “anti-terrorists” or the violent acts as “terrorists acts”, it does not affect the quali-
fication of armed conflict and the applicability of IHL.334

193.	 Temporal and geographical scope. Once an armed conflict arises IHL applies beyond 
the cessation of hostilities and until a general conclusion of peace is reached. Until 
that moment, IHL continues to apply in the whole territory of the warring States 
whether or not actual combat takes place there.335

cannot be interpreted to rule out the characterisation of the conflict as being international in a case when none of 
the parties to the armed conflict recognises the state of war. The purpose of Geneva Convention IV, i.e. safeguarding 
the protected persons, would be endangered if States were permitted to escape from their obligations by denying 
a state of armed conflict. The Appeals Chamber recalls that ‘[i]t must not be forgotten that the Conventions have 
been drawn up first and foremost to protect individuals, and not to serve State interests.’”).

332	 USAID Ukraine, Respect for Human Rights during the armed conflict in Ukraine, judicial application of international 
humanitarian law and human rights law, 30 June 2017, p. 7.

333	 ICTY, Prlic et al Trial Judgement, vol. III. of VI., para. 525 (“possible underlying motives of the participants in the 
conflict or the lawfulness of their participation have no relevance.”).

334	 ICTY, Boskoski and Tarculovski Trial Judgement, para. 185 (“The Trial Chamber in Tadić relied on the ICRC Com-
mentary to the Geneva Conventions of 1949 to explain that the elements of intensity and organisation of the parties 
may be used solely for the purpose, as a minimum, to distinguish an armed conflict from lesser forms of violence 
such as ‘terrorist activities’. The part of the Commentary relied upon noted that the Conventions’ drafters did not 
intend the term ‘armed conflict’ to apply ‘to any and every isolated event involving the use of force and obliging 
the officers of the peace to have resort to their weapons’. Rather, Common Article 3 was to apply to ‘conflicts which 
are in many respects similar to an international war, but take place within the confines of a single country’, that 
is, where ‘armed forces’ on either side are engaged in ‘hostilities’. The essential point made by the Trial Chamber 
in Tadić is that isolated acts of violence, such as certain terrorist activities committed in peace time, would not be 
covered by Common Article 3. This conclusion reflected the Appeals Chamber’s determination in Tadić that armed 
conflict of a non-international character exists when there is ‘protracted violence between governmental authorities 
and organized groups or between such groups within a State’. In applying this test, what matters is whether the 
acts are perpetrated in isolation or as part of a protracted campaign that entails the engagement of both parties in 
hostilities. It is immaterial whether the acts of violence perpetrated may or may not be characterised as terrorist in 
nature. This interpretation is consistent with the Appeals Chamber’s observation in Kordić, that ‘[t]he requirement 
of protracted fighting is significant in excluding mere cases of civil unrest or single acts of terrorism.’”). See also 
ICTY, Boskoski and Tarculovski Appeal Judgement, para. 33.

335	 See ICTY, Oric Trial Judgement, para. 255 (“The temporal and geographical scope of both internal and international 
armed conflicts extends beyond the exact time and place of hostilities. International humanitarian law applies from 
the initiation of such armed conflicts and extends beyond the cessation of hostilities until a general conclusion of 
peace is reached or, in the case of internal conflicts, a peaceful settlement is achieved. Thus, the norms of inter-
national humanitarian law apply regardless of whether actual combat activities are taking place in a particular 
location”).

https://www.icty.org/x/cases/prlic/tjug/en/130529-3.pdf
https://www.icty.org/x/cases/boskoski_tarculovski/tjug/en/080710.pdf
https://www.icty.org/x/cases/boskoski_tarculovski/acjug/en/100519_ajudg.pdf
https://www.icty.org/x/cases/oric/tjug/en/ori-jud060630e.pdf
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ICTY, TADIC DECISION ON INTERLOCUTORY APPEAL ON JURISDICTION, 
PARA. 70
70. International humanitarian law applies from the initiation of such armed conflicts and ex-
tends beyond the cessation of hostilities until a general conclusion of peace is reached; or, in 
the case of internal conflicts, a peaceful settlement is achieved. Until that moment, international 
humanitarian law continues to apply in the whole territory of the warring States or, in the case of 
internal conflicts, the whole territory under the control of a party, whether or not actual combat 
takes place there.

b.	 Nexus between the conduct and the armed conflict (war crime nexus)

194.	 Not all criminal activities taking place at the time of an armed conflict qualify as war 
crimes. A war crime is committed if there is a nexus between a criminal act and the 
armed conflict. The conduct must take place in the context of and be associated with 
an armed conflict. In the absence of a link between the offence and the armed conflict, 
the offence constitutes an ordinary crime under the law applicable in the territory.336

195.	 In order for the nexus requirement to be satisfied the perpetrator’s conduct need 
not take place as part of the hostilities, and the required nexus can be met even for 
crimes temporally or geographically remote from the actual fighting.337

196.	 The armed conflict also need not have been causal to the commission of the crime. 
Instead, a sufficiently close link to the hostilities is required, namely that the conflict 
played a substantial part in the perpetrator’s ability to commit the crime, decision to 
commit it, or with regard to the purpose of its commission.338

336	 ICC, Ntaganda Trial Judgement, para. 731 (“For conduct to qualify as a war crime, a nexus must be established with 
the armed conflict in question. The nexus requirement serves to distinguish war crimes from crimes that ought to 
be treated as purely domestic, and it prevents random or isolated criminal occurrences from being characterised as 
war crime”); ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 379, fn. 495 (referring 
to Cassese, International Criminal Law, 2nd ed., Oxford, Oxford University Press, 2008, p. 83: “special attention 
should be paid to crimes committed by civilians against other civilians. They may constitute war crimes, provided 
there is a link or connection between the offence and the armed conflict. In the absence of such a link, the breach 
simply constitutes an 'ordinary' criminal offence under the law applicable in the relevant territory"), 383 (“Therefore, 
criminal acts or offences unrelated to the armed conflict are not considered to be war crimes.”).

337	 ICC, Ntaganda Trial Judgement, para.731 (“the perpetrator’s conduct need not have taken place as part of hostilities, 
or at a time or place where fighting was actually taking place.”)

338	 ICC, Katanga Trial Judgement, para. 1176 (“The perpetrator’s conduct must have been closely linked to the hostilities 
taking place in any part of the territories controlled by the parties to the conflict. The armed conflict alone need 
not be considered to be the root of the conduct of the perpetrator and the conduct need not have taken place in 
the midst of battle. Nonetheless, the armed conflict must play a major part in the perpetrator’s decision, in his or 
her ability to commit the crime or the manner in which the crime was ultimately committed”); ICC, Ntaganda Trial 
Judgement, para. 731 (the perpetrator’s conduct ‘must have been closely linked to the hostilities or be related to the 
control carried out over a certain part of the territory by the relevant party to the conflict. The existence of an armed 
conflict must have, at a minimum, played a substantial part in the perpetrator’s ability to commit the crime, the 
decision to commit it, the purpose of the commission, or the manner in which the crime was committed, as ‘[w]hat 
ultimately distinguishes a war crime from a purely domestic offence is that a war crime is shaped by or dependent 
upon the environment — the armed conflict — in which it is committed’”).

https://www.icty.org/x/cases/tadic/acdec/en/51002.htm
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
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197.	 In this respect, factors indicating a link between the crime and the relevant armed 
conflict may include that: (1) the perpetrator is a combatant; (2) the victim is a 
non-combatant or is a member of the opposing party; and (3) the crime may be 
said to serve the ultimate goal of a military campaign; (4) the fact that the crime is 
committed as part of or in the context of the perpetrator’s official duties.339 This list 
of factors should not be considered exhaustive.

ICTY, KUNARAC ET AL. APPEAL JUDGEMENT, PARAS 57-59 
(FOOTNOTES OMITTED)
57. A violation of the laws or customs of war may therefore occur at a time when and in a place 
where no fighting is actually taking place. As indicated by the Trial Chamber, the requirement that 
the acts of the accused must be closely related to the armed conflict would not be negated if the 
crimes were temporally and geographically remote from the actual fighting. It would be sufficient, 
for instance, for the purpose of this requirement, that the alleged crimes were closely related 
to hostilities occurring in other parts of the territories controlled by the parties to the conflict.
58. What ultimately distinguishes a war crime from a purely domestic offence is that a war crime 
is shaped by or dependent upon the environment — the armed conflict — in which it is committed. 
It need not have been planned or supported by some form of policy. The armed conflict need not 
have been causal to the commission of the crime, but the existence of an armed conflict must, at 
a minimum, have played a substantial part in the perpetrator’s ability to commit it, his decision 
to commit it, the manner in which it was committed or the purpose for which it was committed. 
Hence, if it can be established, as in the present case, that the perpetrator acted in furtherance 
of or under the guise of the armed conflict, it would be sufficient to conclude that his acts were 
closely related to the armed conflict. The Trial Chamber’s finding on that point is unimpeachable.
59. In determining whether or not the act in question is sufficiently related to the armed con-
flict, the Trial Chamber may take into account, inter alia, the following factors: the fact that the 
perpetrator is a combatant; the fact that the victim is a non-combatant; the fact that the victim 
is a member of the opposing party; the fact that the act may be said to serve the ultimate goal of 
a military campaign; and the fact that the crime is committed as part of or in the context of the 
perpetrator’s official duties.

198.	 Significantly, to establish the war crime nexus, the crimes “need not have been planned 
or supported by some form of policy.”340 Even a single, isolated act may amount to a 
war crime if linked to the armed conflict.

339	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 382 (“In relation to the nexus between 
a conduct and the armed conflict, the Chamber endorses the ICTY finding that: ‘In determining whether or not the 
act in question is sufficiently related to the armed conflict, the Trial Chamber may take into account, inter alia, the 
following factors: the fact that the perpetrator is a combatant; the fact that the victim is a non-combatant; the fact 
that the victim is a member of the opposing party; the fact that the act may be said to serve the ultimate goal of a 
military campaign; and the fact that the crime is committed as part of or in the context of the perpetrator's official 
duties’”).

340	 ICTY, Halilovic Trial Judgement, para. 724 (“The Trial Chamber recalls that for the existence of the required nexus, 
the crimes need not have been planned or supported by some form of policy. The Trial Chamber further notes that 
there is no reason why a single, isolated act, could not constitute a violation of the law and customs of war, when 
the required nexus has been established.”). 

http://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/halilovic/tjug/en/tcj051116e.pdf
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ii.	 The perpetrator was aware of the factual circumstances that established the 
existence of an armed conflict.

199.	 As spelled out by the Elements of the Crimes of the ICC341 and by ICTY and ICC 
jurisprudence: the perpetrator need not have made a legal evaluation whether an 
international armed conflict existed, or have realised that the situation qualified as 
such, but he/she must have been aware of the factual circumstances that established 
the existence of the armed conflict.342 In other words, the perpetrator must be aware 
of the factual elements showing that there is armed hostilities.

3.	 Underlying Acts of War Crimes applicable under Article 438 of the CCU

a)	 Introduction

200.	 The present section analyses the underlying acts of war crimes under international 
criminal law that can be considered applicable under Article 438 of the CCU by rely-
ing on the legal framework of international criminal courts and tribunals as a source 
of interpretation. While it cannot be excluded that other violations of IHL could be 
identified as war crimes, the war crimes in international armed conflicts presented 
in this Benchbook represent the most up to date list of the generally accepted war 
crimes under international criminal law.

201.	 For each underlying act, the section will provide: (1) a snapshot of the applicability 
and the main elements of each war crime; (2) the applicability of the relevant inter-
national criminal law sources in the context of the specific offence included in Article 
438; (3) the objective elements and the (4) the subjective elements of the correspond-
ing offence under international criminal law, as well as (5) the contextual elements.

202.	 The offenses are articulated according to the following classification: (1) war crimes 
against persons; (2) war crimes against property; (3) war crimes on prohibited targets; 
(4) war crimes by employing prohibited means and methods of warfare; and (5) war 
crimes against humanitarian personnel and operations.

203.	 All the underlying acts listed under these five categories can be subsumed, and inte-
grated, under the acts and conduct listed in Article 438. The structure of Article 438 
can be articulated under two main prongs.

204.	 The first prong covers a list of specific offences expressly listed, namely:
•	 Cruel treatment of prisoners of war or civilians — Article 438(1);
•	 Deportation of civilian population for forced labor — Article 438(1);

341	 ICC Elements of the Crimes, Article 8, Introduction, p. 9 (“(a) There is no requirement for a legal evaluation by the 
perpetrator as to the existence of an armed conflict or its character as international or non-international; (b) In 
that context there is no requirement for awareness by the perpetrator of the facts that established the character of 
the conflict as international or non-international; (c) There is only a requirement for the awareness of the factual 
circumstances that established the existence of an armed conflict that is implicit in the terms ‘took place in the 
context of and was associated with’”). See also ICC, Bemba Trial Judgement, para. 135.

342	 ICTY, Prlic et al Appeal Judgement, para. 2392; ICTY, Naletilic and Martinovic Appeal Judgement, paras 116-121; ICC, 
Ntaganda Trial Judgement, para. 733. 

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02238.PDF
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-2.pdf
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https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
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•	 Pillage of national treasures on occupied territories — Article 438(1);
•	 Murder — Article 438(2).

205.	 The second prong covers a wide range of acts subsumed under the general catego-
ries of:

•	 use of methods of the warfare prohibited by international instruments — Article 
438(1);

•	 any other violations of rules of the warfare recognised by international instruments 
consented to by binding by the Verkhovna Rada (Parliament) of Ukraine — Article 
438(1).

206.	 The offences listed under Article 438 are not always identical to the underlying acts 
of war crimes codified under international criminal law. In some cases, Article 438 
offences may cover one or more underlying acts of war crimes, in others the under-
lying acts of war crimes may be subsumed under the different prongs of Article 438 
at the same time. The synoptic table below summarises this relationship.

Synoptic Table
Offences under Article 438 •	 War crimes under international criminal law
Cruel treatment of prison-
ers of war or civilians — 
Article 438(1)

•	 [IN PART] Torture (ICTY Statute, Article 2(b); ICC Statute, Article 
8(2)(a)(ii))

•	 [IN PART] Inhuman Treatment, including Biological Experiments 
(ICTY Statute, Article 2(b); ICC Statute, Article 8(2)(a)(ii))

•	 [IN PART] Wilfully Causing Great Suffering or Serious Injury to Body 
or Health (ICTY Statute, Article 2(c); ICC Statute, Article 8(2)(a)(iii))

Deportation of civilian 
population for forced la-
bor — Article 438(1)

•	 [IN PART] Unlawful deportation or transfer (ICC Statute, Article 
8(2)(a)(vii); ICTY Statute Article 2(g)))

•	 [IN PART] The transfer by the Occupying Power of parts of its own 
civilian population into the territory it occupies, or the deportation 
or transfer of all or parts of the population of the occupied territory 
within or outside this territory (ICC Statute, Article 8(2)(b)(viii)) 

Pillage of national trea-
sures on occupied territo-
ries — Article 438(1);

•	 [IN PART] Pillaging a town or place, even when taken by assault 
(ICTY Statute, Article 3(d), ICC Statute, Article 8(2)(b)(xvi))

Murder — Article 438(2) •	 Wilful killing (ICTY Statute, Article 2(a); ICC Statute, Article 8(2)(a)(i))
Use of methods of the 
warfare prohibited by in-
ternational instruments — 
Article 438(1)

•	 Killing or wounding a hors de combat (ICTY Statute, Article 3; ICC 
Statute, Article 8(2)(b)(vi))

•	 Making improper use of distinctive signs (ICC Statute, Article 8(2)
(b)(vii))

•	 Killing or wounding treacherously individuals belonging to the 
hostile nation or army (ICC Statute, Article 8(2)(b)(xi))

•	 Declaring that no quarter will be given (ICC Statute, Article 8(2)
(b)(xii))

•	 Utilizing the presence of a civilian or other protected person to ren-
der certain points, areas or military forces immune from military 
operations (ICTY Statute, Article 3; ICC Statute, Article 8(2)(b)(xxiii)))

•	 Intentionally using starvation of civilians as a method of warfare 
(ICC Statute, Article (8)(2)(b)(xxv)) 

•	 Unlawful Infliction of Terror on Civilians (ICTY Statute, Article 3))
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•	 Intentionally using starvation of civilians as a method of warfare 
(ICC Statute, Article (8)(2)(b)(xxv))

•	 Unlawful Infliction of Terror on Civilians (ICTY Statute, Article 3)
Any other violations of 
rules of the warfare rec-
ognised by international 
instruments — Article 
438(1)

•	 Wilful killing (ICTY Statute, Article 2(a); ICC Statute, Article 8(2)(a)(i)) 
•	 Offences of Mistreatment: Torture or Inhuman Treatment, includ-

ing Experiments and Mutilation, as well as Wilfully Causing Great 
Suffering or Serious Injury (ICTY Statute, Article 2(b)-(c); ICC Statute, 
Articles 8(2)(a)(ii)-(iii), 8(2)(b)(x))

•	 Committing outrages upon personal dignity, in particular humili-
ating and degrading treatment (ICTY Statute, Article 3; ICC Statute, 
Article 8(2)(b)(xxi))

•	 Rape, sexual slavery, enforced prostitution, forced pregnancy, 
enforced sterilisation, or any other form of sexual violence of 
comparable gravity (ICC Statute, Article 8(2)(xxii)).

•	 Compelling service in hostile forces/Compelling participation in 
military operations (ICTY Statute, Article 2(e); ICC Statute, Articles 
8(2)(a)(v), 8(2)(b)(xv))

•	 Conscripting or enlisting children under the age of fifteen years into 
the national armed forces or using them to participate actively in 
hostilities (ICC Statute, Article (8)(2)(b)(xxvi))

•	 Wilfully Depriving a Prisoner of War or Other Protected Person of 
the Rights of Fair and Regular Trial (ICTY Statute, Article 2(f); ICC 
Statute, Article 8(2)(a)(vi))

•	 Declaring abolished, suspended, or inadmissible in a court of law 
the rights and actions of the nationals of the hostile party (ICC 
Statute, Article 8(2)(b)(xiv))

•	 Unlawful deportation or transfer (ICC Statute, Article 8(2)(a)(vii); 
ICTY Statute Article 2(g))

•	 Taking of hostages (ICTY Statute, Articles 2(h) and 3; ICC Statute, 
Article 8(2)(a)(viii))

•	 The transfer by the Occupying Power of parts of its own civilian 
population into the territory it occupies, or the deportation or 
transfer of all or parts of the population of the occupied territory 
within or outside this territory (ICC Statute, Article 8(2)(b)(viii))

•	 Extensive destruction and appropriation of property, not justified by 
military necessity and carried out unlawfully and wantonly (ICTY 
Statute, Article 2(d); ICC Statute, Article 8(2)(a)(iv))

•	 Pillaging a town or place, even when taken by assault (ICTY Statute, 
Article 3(d), ICC Statute, Article 8(2)(b)(xvi))

•	 Destroying or seizing the enemy’s property unless such destruction 
or seizure be imperatively demanded by the necessities of war 
(Article 8(2)(b)(xiii) of the ICC Statute)

•	 Intentionally directing attacks against the civilian population as such 
or against individual civilians not taking direct part in hostilities 
(ICC Statute, Article 8(2)(b)(i); ICTY Statute, Article 3).

•	 Intentionally directing attacks against civilian objects, that is, ob-
jects which are not military objectives (ICC Statute, Article 8(2)(b)
(ii); ICTY Statute, Article 3). 
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•	 Intentionally launching an attack in the knowledge that such attack 
will cause incidental loss of life or injury to civilians or damage to 
civilian objects or widespread, long-term and severe damage to the 
natural environment which would be clearly excessive in relation to 
the concrete and direct overall military advantage anticipated (ICC 
Statute, Article 8(2)(b)(iv); ICTY Statute, Article 3)

•	 Attacking or bombarding, by whatever means, towns, villages, dwell-
ings or buildings which are undefended and which are not military 
objectives (ICTY Statute, Article 3; ICC Statute, Article 8(2)(b)(v))

•	 Intentionally directing attacks against buildings dedicated to religion, 
education, art, science or charitable purposes, historic monuments, 
hospitals and places where the sick and wounded are collected, pro-
vided they are not military objectives (ICC Statute, Article 8(2)(b)(ix)) 

•	 Killing or wounding a hors de combat (ICTY Statute, Article 3; ICC 
Statute, Article 8(2)(b)(vi))

•	 Making improper use of distinctive signs (ICC Statute, Article 8(2)
(b)(vii))

•	 Killing or wounding treacherously individuals belonging to the 
hostile nation or army (ICC Statute, Article 8(2)(b)(xi))

•	 Declaring that no quarter will be given (ICC Statute, Article 8(2)
(b)(xii))

•	 Utilizing the presence of a civilian or other protected person to ren-
der certain points, areas or military forces immune from military 
operations (ICTY Statute, Article 3; ICC Statute, Article 8(2)(b)(xxiii))

•	 Employment of poison or poisoned weapons, prohibited gases, 
liquids, materials or devices (ICTY Statute, Article 3(a); ICC Statute, 
Articles 8(2)(b)(xvii)-(xviii))

•	 Employment of prohibited bullets (ICTY Statute, Article 3(a), ICC 
Statute, Articles 8(2)(b)(xix))

•	 Intentionally using starvation of civilians as a method of warfare 
(ICC Statute, Article (8)(2)(b)(xxv))

•	 Unlawful Infliction of Terror on Civilians (ICTY Statute, Article 3)
•	 Intentionally directing attacks against personnel or objects involved 

in a humanitarian assistance or peacekeeping mission entitled to 
the protection under IHL (ICC Statute, Article 8(2)(b)(iii))

•	 Intentionally directing attacks against objects and personnel using 
the distinctive emblems of the Geneva Conventions in conformity 
with international law (ICC Statute, Article 8(2)(b)(xxiv))
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b) War crimes against Persons

i. Wilful killing (ICTY Statute, Article 2(a); ICC Statute, Article 8(2)(a)(i))

APPLICABILITY: ARTICLE 438(2) OF THE CCU REFERS TO “MURDER” 
IN THE CONTEXT OF WAR CRIMES PUNISHABLE UNDER UKRAINIAN 
CRIMINAL LAW. IT MAY BE UNDERSTOOD THAT MURDER AS A 
“VIOLATION OF RULES OF WARFARE” IS THEREFORE CRIMINALISED 
UNDER ARTICLE 438, REFLECTING THE INTERNATIONAL WAR CRIME 
OF WILFUL KILLING. IF THE REFERENCE TO MURDER IN ARTICLE 438(2) 
WOULD BE INTERPRETED AS AN AGGRAVATING FACTOR, THEN THE 
CONDUCT, MAY STILL BE SUBSUMED UNDER “OTHER VIOLATIONS OF 
RULES OF THE WARFARE RECOGNIZED BY INTERNATIONAL TREATIES 
THE BINDING BY THE VERKHOVNA RADA (PARLIAMENT) OF UKRAINE 
TO WHICH ARTICLE 438(1) OF THE CCU REFERS.

Elements of the crime: To convict a perpetrator of the war crime of the war crime of wilful 
killing, the following elements must be established:

(1) Objective elements
• The perpetrator’s actions or omissions resulted in the death of one or more persons (paras

212-215).
• The person(s) killed was/were protected under the Geneva Conventions, namely: (1) Mem-

bers of the armed forces who are wounded or sick; (2) Prisoners of war; (3) Civilians; and (4)
Medical and religious personnel (paras 216-221).

(2) Subjective elements
• The perpetrator intended to cause the death of the person or to cause serious injury which

the perpetrator should reasonably have known might lead to death (paras 223-224.
• The perpetrator was aware that the person was a protected person under the Geneva Con-

ventions (para. 225).

(3) Contextual elements
(4) There is an international armed conflict (para. 226).
(5) The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 226).
(6) The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 226).

a. Applicability under Article 438

207. Article 438(2) of the CCU refers to “murder” in the context of war crimes punishable
under Ukrainian criminal law. It may be understood that murder as a “violation of
rules of warfare” is therefore criminalised under Article 438, reflecting the interna-



77  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

tional war crime of wilful killing. If the reference to murder in Article 438(2) would 
be interpreted as an aggravating factor, then the conduct, may still be subsumed 
under “other violations of rules of the warfare recognized by international treaties 
the binding by the Verkhovna Rada (Parliament) of Ukraine to which Article 438(1) 
of the CCU refers.

208. Wilful killing is a serious violation of International Humanitarian Law reflected
in international treaties ratified by Ukraine. Wilful killing is prohibited under in-
ternational treaties ratified by Ukraine, namely as a grave breach of the Geneva Con-
ventions (Geneva Convention I, article 50; Geneva Convention II, article 51; Geneva
Convention III, article 130; Geneva Convention IV, article 147).343

209. Recognition as war crime. Wilful killing is recognised as a war crime in international
armed conflicts.344 Wilful killing has been codified as a war crime applicable to inter-
national armed conflicts in the statutes of several international criminal tribunals,
including in Article 6(b) the Charter of the International Military Tribunal of Nurem-
berg, Article 2(a) of the ICTY Statute, and Article 8(2)(a)(i) of the ICC Statute. As a
war crime applicable to international armed conflicts, wilful killing shares the same
elements of murder as a war crime applicable to non-international armed conflicts
reflected in Article 3 of the ICTY Statute and Article 8(2)(c)(i) of the ICC Statute.345

210. All of these elements support a finding that the crime of wilful killing is criminalised
under article 438(1) or (2) of the CCU and that the crime of murder covered under
article 438(2) corresponds to the crime of wilful killing defined as a war crime under
international criminal law.

343	 Ukraine ratified the Geneva Conventions, 1949 on 3 August 1954. See ICRC, Treaties and States Parties, Ukraine.
344	 The criminalisation finds its rationale in the prohibitions provided in article 12 of the Geneva Convention I, article 

12 of the Geneva Convention II, article 13 of Geneva Convention II, and article 32 of Geneva Convention IV. See also 
ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes.

345	 International jurisprudence confirms that there is no difference between wilful killing as a war crime applicable 
to international armed conflicts and murder as a war crime applicable to non-international armed conflicts. ICC, 
Katanga Trial Judgement, para. 789 (“the preparatory work shows that the drafters of the Statute intended that there 
should be no difference between wilful killing under article 8(2)(a) and murder under article 8(2)(c)(i). The Chamber 
notes, moreover, that the ad hoc tribunals give those two terms a similar meaning”). See also ICTY, Brdanin Trial 
Judgement, paras 422-423. 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156#refFn_64761199_00010
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
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MURDER OR WILFUL KILLING AS A WAR CRIME (ARTICLE 438 OF THE 
CCU) VERSUS MURDER AS AN ORDINARY CRIME (ARTICLES 115 AND 
119 OF THE CCU)
Murder or wilful killing as a war crime under Article 438 of the CCU must be distinguished from 
murder and negligent homicide under Articles 115 and 119 of the CCU.
Murder or wilful killing as a war crime under Article 438 of the CCU shall apply only when:

•	 There is an international armed conflict and the killing took place in the context and was 
associated with that conflict;

•	 The person killed is a protected person under the Geneva Conventions.

Contrary to the ordinary crime of murder in peace-time if a person is not protected under the 
Geneva Conventions (e.g. a member of the armed forces, who is not wounded, sick or has not 
fallen into the power of the enemy) then causing his/her death shall not be considered as the 
war crime of wilful killing.

b.	 Definition of wilful killing (Objective Elements)

211.	 The objective element of wilful killing requires that: (1) a perpetrator’s act or omission 
caused the death of one or more persons, who (2) are protected under the Geneva 
Conventions.

212.	 The act or omission of the perpetrator caused the death of a person. Wilful killing 
may be committed by action or omission. Evidence must show that one or more per-
sons died “as a result of” the perpetrator’s acts or omissions. Put otherwise, there must 
be a causal link between the perpetrator’s act or omission and the person’s death.346

213.	 However, the perpetrator’s conduct does not need to be the sole cause of the victim(s) 
death. It is sufficient that the perpetrator’s acts substantially contributed to the death 
of the person(s).347

346	 ICTY, Kordic and Cerkez Appeal Judgement, para. 36 (“The Appeals Chamber recalls that the elements of wilful 
killing under Article 2 of the Statute are the death of the victim as the result of the action(s) of the accused”); ICTY, 
Celebici Trial Judgement, para. 424 (“The first of these may be termed the actus reus – the physical act necessary 
for the offence. In relation to homicide of all natures, this actus reus is clearly the death of the victim as a result 
of the actions of the accused. The Trial Chamber finds it unnecessary to dwell on this issue, although it notes that 
omissions as well as concrete actions can satisfy the actus reus element”); ICTY, Brdanin Trial Judgement, paras 381, 
(“The death was caused by an act or omission of the accused, or of a person or persons for whose acts or omissions 
the accused bears criminal responsibility.”), 382 (“The actus reus consists in the action or omission of the accused 
resulting in the death of the victim”).

347	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 296 (“The Chamber also adopts the 
ICTY conclusion that ‘the conduct of the accused must be a substantial cause of the death of the victim’.”); ICTY, 
Brdanin Trial Judgement, para. 382 (“The Prosecution need only prove beyond reasonable doubt that the accused’s 
conduct contributed substantially to the death of the victim”); ICTY, Karadzic Trial Judgement, para. 446 (“With re-
gard to the requisite causal nexus, the requirement that death must have occurred ‘as a result of ’ the perpetrator’s 
act or omission does not require this to be the sole cause for the victim’s death; it is sufficient that the ‘perpetrator’s 
conduct contributed substantially to the death of the person’”). 

https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
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214.	 It needs to be established that the person(s) is/are dead. In terms of evidence, ICTY and 
ICC jurisprudence indicates that the death of the person can be established through:

•	 Direct evidence (e.g. the production of a dead body); or
•	 Circumstantial evidence, so long as the only reasonable inference from the evi-

dence is that the victim is dead.348

215.	 The killing of one person is sufficient to amount to wilful killing as a war crime. In the 
case of mass atrocities, however, it may be impractical to insist on a high degree of 
specificity and thus neither the exact number nor the precise identity of the victims 
are required by international jurisprudence.349

CIRCUMSTANTIAL EVIDENCE IN PRACTICE — NON-EXHAUSTIVE LIST 
OF FACTORS TO ESTABLISH THE DEATH OF A PERSON

•	 Evidence of mistreatment directed against the person before his/her disappearance;
•	 Patterns of mistreatment and disappearances of other victims;
•	 The coincident or near-coincident time of death of other victims;
•	 The fact that the person was present in an area where an armed attack was carried out;
•	 The time, location, and circumstances in which the person was last seen;
•	 Behavior of soldiers in the vicinity where the person was last seen, as well as towards other 

civilians, at the relevant time; or
•	 Lack of contact by the person with others whom he/she would have been expected to contact, 

such as his/her family.

— KARADZIC TRIAL JUDGEMENT, PARA. 446, FN. 1476

216.	 The person killed must be a protected person under the Geneva Conventions.

217.	 The person killed must be a protected person under the four Geneva Conventions.350 
This element is fundamental as it distinguishes wilful killing as a war crime from the 
ordinary crime of murder.

348	 ICTY, Kvocka et al. Appeal Judgement, para. 260 (“The Trial Chamber rightly stated that proof beyond reasonable 
doubt that a person was murdered does not necessarily require proof that the dead body of that person has been 
recovered The fact of a victim’s death can be inferred circumstantially from all of the evidence presented to the 
Trial Chamber. All that is required to be established from that evidence is that the only reasonable inference from 
the evidence is that the victim is dead as a result of acts or omissions of the accused or of one or more persons for 
whom the accused is criminally responsible”); ICC, Katanga Trial Judgement, para. 768 (“To prove the victim’s death, 
the Prosecution need not show that the corpse of the deceased was found. It may tender circumstantial evidence 
of the death provided that the victim’s death is the only reasonable conclusion that can be drawn”). See also ICTY, 
Karadzic Trial Judgement, para. 446; ICTY, Brdanin Trial Judgement, paras 384-385

349	 ICC, Ongwen Trial Judgement, para. 2698 (“while the Prosecutor must demonstrate, to the extent possible, the loca-
tion, date and means of killing, she is not required to demonstrate for each killing the identity of the victim or that 
the corpse of the deceased has been found.”).

350	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para.. 287 (“The war crime of wilful kill-
ing occurs when it is committed by someone who, by action or omission, causes the death of one or more persons 
referred to in articles 13, 24, 25 and 26 Geneva Convention I, articles 13, 36 and 37 Geneva Convention II, article 4 
Geneva Convention III and articles 4,13 and 20 Geneva Convention IV.”)

https://www.icty.org/x/cases/kvocka/acjug/en/kvo-aj050228e.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
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218.	 The persons protected under the four Geneva Conventions are:
•	 Members of the armed forces who are wounded, sick and/or shipwrecked at sea; 

[Geneva Convention I, Article 13; Geneva Convention II, Article 13];
•	 Prisoners of war; [Geneva Convention III, article 4];
•	 Civilians who at a given moment and in any manner whatsoever find themselves 

in the hands of a party to the conflict or Occupying Power of which they are not 
nationals; [Geneva Convention IV, Article 4].

•	 Medical and religious personnel. [Geneva Convention I, Articles 24, 25, 26; Geneva 
Convention II, Articles 36 and 37; Geneva Convention IV, Article 20].

219.	 If a person does not fall under any of these categories (e.g. a member of the armed 
forces, who is not wounded, sick or has not fallen into the power of the enemy) then 
causing his/her death shall not be considered as wilful killing.

CASE STUDY ON PROTECTED PERSONS
In Kordic and Cerkez, the ICTY Appeals Chamber considered the protected persons’ status in the 
following cases:

•	 The Appeals Chamber reversed a conviction for the killing of a man and a woman in their 
apartment in April 1993. In reaching this conclusion, the Appeals Chamber considered that 
the evidence suggested that they were not civilian but members of the Territorial Defense 
and thus were not protected persons under any of the Geneva Conventions. (ICTY, Kordic and 
Cerkez Appeal Judgement, para. 458).

•	 A man named Salih Omerdic had been stabbed and shot by Bosnian Croats soldier in April 
1993 and died as a result of his injuries. Nothing in the evidence showed whether Salih Omer-
dic was a civilian or a member of the Territorial Defense. Therefore, the Appeals Chamber 
could not conclude that Salih Omerdic was a protected person under the Geneva Conventions. 
(ICTY, Kordic and Cerkez Appeal Judgement, para. 460).

•	 The Appeals Chamber confirmed a conviction for the killing of a father and his son on April 
1993. The evidence showed that they had their hands above their heads and had surrendered 
to the soldiers. Whether they were to be considered as civilians or combatants, the Appeals 
Chamber noted that they had fallen in the hands of the enemy, namely the Bosnian Croats 
soldiers. Thus, they were protected persons under the Geneva Conventions. (ICTY, Kordic and 
Cerkez Appeal Judgement, paras 478-480).

220.	 Civilians as protected persons. For civilians who find themselves in the midst of an 
international conflict, the protection afforded under Article 4 of Geneva Convention IV 
is to be interpreted as to have the maximum extent of protection possible. Accordingly, 
the “nationality” requirement provided under Article 4 of Geneva Convention IV to 
define civilians should be ascertained upon a review of “the substance of relations” 
and not based on the legal characterisation of their nationality under domestic leg-
islation (“allegiance criterion”). Thus, allegiance to a party to the conflict and control 
by this party over persons in a given territory, may be regarded as the crucial test.351

351	 ICTY, Celebici Appeal Judgement, paras 83-84 (“Article 4 of Geneva Convention IV is to be interpreted as intending 
to protect civilians who find themselves in the midst of an international, or internationalised, conflict to the max-
imum extent possible. The nationality requirement of Article 4 should therefore be ascertained upon a review of 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/mucic/acjug/en/cel-aj010220.pdf
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221.	 As a result, as the forces of a party to the armed conflict gradually gain control of a 
territory, individual civilians in these successive areas automatically become protected 
persons within the meaning of Geneva Convention IV, provided they do not claim 
allegiance to the party in question.352

ICC, KATANGA AND NGUDJOLO CHUI DECISION ON THE CONFIRMATION 
OF CHARGES, PARAS 289-293 (FOOTNOTES OMITTED).
289. For this reason, and also further to article 4 GC IV, protected persons are those individual 
civilians who “at a given moment and in any manner whatsoever, find themselves, in case of a 
conflict or occupation, in the hands of a Party to the Conflict or Occupying Power of which they 
are not nationals”.
290. The ICTY Appeals Chamber in the Tadic case found that “nationality”, as provided for in 
article 4 GC IV, is not the crucial test for determining whether an individual civilian has protected 
status under GC IV. According to the ICTY Appeals Chamber:
[...] not only the text and the drafting history of the Convention but also, and more importantly, the 
Convention’s object and purpose suggests that allegiance to a Party to the conflict and correspond-
ingly, control by this Party over persons in a given territory, may be regarded as the crucial test.
291. This Chamber also adopts the approach that the term “nationals” in article 4 GC IV, which 
was drafted in 1949, reflected, at that time, the perceived importance of nationality in determining 
the allegiances of individual civilians. Although the nexus between nationality and allegiance 
remains an important factor in determining protected status for persons involved in international 
armed conflicts, as the ICTY jurisprudence demonstrates, it is no longer the definitive test.
292. Consequently, article 8(2)(a)(i) of the Statute applies to those cases in which protected civil-
ians are killed “in the hands of” a party to the conflict. Under the case law of the international 
tribunals, an individual civilian falls “into the hands of” a party to the conflict when that individual 
is in the territory under the control of such a party.
293. Therefore, in the view of the Chamber, as the attacking forces of a party to the conflict 
gradually gain control of a targeted village, individual civilians in these successive areas auto-
matically become protected persons within the meaning of article 4 GC IV, provided they do not 
claim allegiance to the party in question. Article 8(2)(a)(i) of the Statute thus prohibits the wilful 
killing of those civilians in such a circumstance.

“the substance of relations” and not based on the legal characterisation under domestic legislation. In today’s ethnic 
conflicts, the victims may be “assimilated” to the external State involved in the conflict, even if they formally have 
the same nationality as their captors, for the purposes of the application of humanitarian law, and of Article 4 of 
Geneva Convention IV specifically. The Appeals Chamber thus agrees with the Tadic Appeal Judgement that “even 
if in the circumstances of the case the perpetrators and the victims were to be regarded as possessing the same 
nationality, Article 4 would still be applicable […]. The nationality of the victims for the purpose of the application 
of Geneva Convention IV should not be determined on the basis of formal national characterisations, but rather 
upon an analysis of the substantial relations, taking into consideration the different ethnicity of the victims and 
the perpetrators, and their bonds with the foreign intervening State.”). See also ICTY, Prlic et al. Appeal Judgement, 
paras 354-355; ICTY, Tadic Appeal Judgement paras 165-166. 

352	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 293 (“in the view of the Chamber, as 
the attacking forces of a party to the conflict gradually gain control of a targeted village, individual civilians in these 
successive areas automatically become protected persons within the meaning of article 4 GC IV, provided they do 
not claim allegiance to the party in question.”)

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-2.pdf
https://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
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c.	 Definition of wilful killing (Subjective Elements)353

222.	 Under the subjective element, willful killing requires: (1) the intent to kill; and (2) 
the awareness of the protected status of the victim.

223.	 The perpetrator’s intentionally and knowingly killed one or more persons.354 Com-
mentators suggest that because of the use of the notion “wilfully” in the ICC Statute, a 
lower mens rea standard could apply to this offense as “wilfully” has been interpreted 
by the jurisprudence of the ICTY as including direct intent and recklessness (dolus 
eventualis).355 It would also match the requirements for murder under Ukrainian 
criminal law,356 covering both direct intent, namely the intention to cause the death 
of the individual, as well as dolus eventualis, amounting to wilfully causing serious 
bodily harm with the knowledge on the part of the perpetrator that the death of the 
victim was a probable consequence of his/her act or omission.357

ICTY, PRLIC ET AL. APPEAL JUDGEMENT, VOL II OF III, PARA. 2793.
“the mens rea of murder requires that there was an act or omission, with the intention 
to kill or to inflict grievous bodily harm, in the reasonable knowledge that it might lead 
to death.”

224.	 If the death is accidental (not the foreseeable consequence of the actions or omissions 
of the perpetrator) then the conduct of the perpetrator does not constitute wilful kill-
ing.358 In addition, premeditation is not required for the war crime of wilful killing 
to be established.359

353	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

354	 ICC Elements of Crimes, Article 8(2)(a)(i); ICC Statute, Article 30.
355	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 

Hart Nomos, 2016, p. 346, para. 144; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, p. 504, para. 1327, fn. 447; ICTY, Blaskic Trial Judgement, para. 152 (“[A]ccording to the 
Trial Chamber, the mens rea constituting all the violations of Article 2 of the Statute [containing the grave breaches] 
includes both guilty intent and recklessness which may be likened to serious criminal negligence”.)

356	 See articles 23-25, 115-118, 119 of the CCU.
357	 ICTY, Kordic and Cerkez Appeal Judgement, para. 36 (“the accused, (…) intended to cause death or serious bodily 

injury which, as it is reasonable to assume, he had to understand was likely to lead to death”); ICTY, Celebici Appeal 
Judgement, para. 422 (“intended to cause death or serious bodily injury which, as it is reasonable to assume, he had 
to understand was likely to lead to death”). See also ICTY, Brdanin Trial Judgement, para. 381 (“an intention: — to 
kill, or — to inflict grievous bodily harm or serious injury, in the reasonable knowledge that such act or omission 
was likely to cause death”)..

358	 ICTY, Celebici Trial Judgement, para 433 (“The Trial Chamber is further instructed by the plain, ordinary meaning 
of the word ‘wilful’, as found in the Concise Oxford English Dictionary, which is ‘intentional, deliberate’. There is, 
on this basis, no divergence of substance between the use of the term ‘wilful killing’ and the French version, ‘l’ho-
micide intentionnel’. (…) The essence to be derived from the usage of this terminology in both languages is simply 
that death should not be an accidental consequence of the acts of the accused.”).

359	 ICTY, Brdanin Trial Judgement, para. 386 (“The Trial Chamber finds that the mens rea for murder and wilful killing 
does not require premeditation”).

https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-2.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://treaties.un.org/doc/Treaties/1998/07/19980717 06-33 PM/volume-2187-I-38544-English.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/mucic/acjug/en/cel-aj010220.pdf
https://www.icty.org/x/cases/mucic/acjug/en/cel-aj010220.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
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225.	 Awareness of the protected status of the victim. The perpetrator must also be aware 
of the protected status of the victim. Awareness of the protected status does not 
mean that the perpetrator must have evaluated and concluded that the victim was 
a protected person under any of the four Geneva Conventions. What matters is the 
factual circumstances that establishes that status.360

d.	 Contextual Elements

226.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;361

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;362 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.363

ii.	 Offences of Mistreatment: Torture or Inhuman Treatment, including Experiments 
and Mutilation, as well as Wilfully Causing Great Suffering or Serious Injury (ICTY 
Statute, Article 2(b)-(c); ICC Statute, Articles 8(2)(a)(ii)-(iii), 8(2)(b)(x))

227.	 This Section addresses a cluster of war crimes, which may be conceptualised as “of-
fences of mistreatment”.364 The crimes have the same or similar genesis and sources. 
Some of their elements are identical whereas others differ, sometimes significantly. 
For ease of reference, they are set out in the ensuing four separate Sections.

360	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 297 (“article 8(2)(a)(i) of the Statute 
also requires that the perpetrator is ‘aware of the factual circumstances that established that protected status’ of the 
victim. Thus, it is not necessary for the perpetrator to have evaluated and concluded that the victim was in fact a 
protected person under any of the Geneva Conventions”), 305 (“the war crime of wilful killing provided for in arti-
cle 8(2)(a)(i) of the Statute also requires that the perpetrator is ‘aware of the factual circumstances that established 
that protected status’ of the victim. Thus, it is not necessary for the perpetrator to have made the necessary value 
judgement to conclude that the victim did in fact have protected status under any of the 1949 Geneva Conventions”).

361	 See above, paras 188-189.
362	 See above, paras 190-198. See also Ialso ICC Elements of Crimes, Article 8(2)(a)(i).
363	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(a)(i).
364	 See ICTY, Celebici Trial Judgement, paras 440-445. See also Werle and Jessberger, Principles of International Criminal 

Law, 4th Edition, Oxford University Press, 2020, pp 486, 490, paras 1265-1266, 1281; ICTY, Prlic et al. Trial Judgement, 
Vol. I of VI, para. 114.

https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
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a.	 Torture (ICTY Statute, Article 2(b); ICC Statute, Article 8(2)(a)(ii))

APPLICABILITY: THE WAR CRIME OF TORTURE MAY BE CONSIDERED 
CRIMINALISED UNDER ARTICLE 438 OF THE CCU AS IT MAY BE 
SUBSUMED WITHIN "VIOLATIONS OF RULES OF WARFARE RECOGNISED 
BY INTERNATIONAL INSTRUMENTS CONSENTED TO BE BY BINDING 
BY THE VERKHOVNA RADA OF UKRAINE" TO WHICH ARTICLE 438(1) 
REFERS (PARAS 108-111).

Elements of the crimes: To convict a perpetrator for torture as a war crime the following 
elements need to be established:

(1)	 Objective elements
•	 The perpetrator inflicted severe physical or mental pain or suffering upon one or 

more persons (paras233-238).
•	 The person or persons were protected under one or more of the Geneva Conventions 

of 1949 (paras 239-241).

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly inflicted the severe physical or mental pain 

or suffering (para. 243).
•	 The perpetrator inflicted the pain or suffering for such purposes as obtaining in-

formation or a confession, punishment, intimidation or coercion or for any reason 
based on discrimination of any kind (paras 244-245).

•	 The perpetrator was aware of the factual circumstances that established the protected 
status of the persons under one or more of the Geneva Conventions of 1949 (para. 126).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 247).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

para. 247).

•	 The perpetrator was aware of factual circumstances that established the existence 
of an armed conflict (para. 247).

i.	 Applicability under Article 438

228.	 Article 438 of the CCU does not explicitly mention the war crime of torture. However 
this offence may be subsumed within “violations of rules of warfare recognised by 
international instruments consented to be binding by the Verkhovna Rada of Ukraine” 
to which Article 438(1) refers. As explained below, this violation of IHL is prohibited 
under international instruments ratified by Ukraine and has been recognised as a 
war crime, particularly by those same international instruments. Thus it may be 
concluded that the violation is criminalised under Article 438.
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229.	 Torture is a violation of rules of warfare recognised by international treaties rat-
ified by Ukraine. Torture is a violation of IHL contained in from the four Geneva 
Conventions of 1949 and Additional Protocol I.365 Ukraine is a State party to the Geneva 
Conventions and Additional Protocol I.366

230.	 Recognition as a war crime. Torture as a violation of IHL is recognised as a war 
crime in international armed conflict, because it is a grave breach of the Geneva 
Conventions, as well as of Additional Protocol I.367 Such criminalisation has the status 
of customary international law.368 Finally, torture is expressly codified as a war crime 
in international armed conflict in the ICTY Statute (Article 2(b)) and the ICC Statute 
(Article 8(2)(a)(ii)).369

231.	 The foregoing analysis supports a conclusion that torture can be considered crimi-
nalised under Article 438 of the CCU.

ii.	 Definition of Torture (Objective Elements)

232.	 The objective elements of torture are: (1) the perpetrator inflicted severe physical or 
mental pain or suffering upon one or more persons; and (2) the person or persons 
were protected under one or more of the Geneva Conventions of 1949.370 These ele-
ments have the status of customary international law.371

233.	 The perpetrator inflicted severe physical or mental pain or suffering upon one or 
more persons.

234.	 Torture may be committed by action or culpable omission.372

365	 Geneva Convention I, Article 12; Geneva Convention II, Article 12; Geneva Convention III, Articles 17, 87; Geneva 
Convention IV, Article 32; Additional Protocol I, Article 75(1)-(2)(a).

366	 Ukraine ratified the Geneva Conventions on 3 August 1954, and Additional Protocol I on 25 January 1990. ICRC, 
IHL Database, Treaties, States Parties and Commentaries, Ukraine. The prohibition of torture also has the status of 
customary international law. ICRC, IHL Database, Customary IHL, Rule 90. Torture, cruel or inhuman treatment 
and outrages upon personal dignity, in particular humiliating and degrading treatment, are prohibited. Further, the 
prohibition of torture comprises ius cogens, that is a peremptory norm of international law from which there can 
be no derogation. ICTY, Celebici Trial Judgement, para. 454.

367	 Geneva Convention I, Articles 49-50 ; Geneva Convention II, Articles 50-51; Geneva Convention III, Articles 129-
130; Geneva Convention IV, Articles 146-147; Additional Protocol I, Article 85(1)-(2), (5); ICRC, Advisory Service on 
International Humanitarian Law, Prohibition and punishment of torture and other forms of ill-treatment, 2014, p. 
2.

368	 ICRC, IHL Database, Customary IHL, Rule 156. Serious violations of international humanitarian law constitute war 
crimes. 

369	 ICTY Statute, Article 2(b); ICC Statute, Article 8(2)(a)(ii). See also ICC Statute, Article 8(2)(c)(i) applicable in the 
context of non-international armed conflict. See also above, paras 162-182.

370	 ICC Elements of Crimes, Article 8(2)(a)(ii)-1.
371	 ICTY, Kunarac et al. Trial Judgement, paras 483-485. The Kunarac et al. Trial Judgement sets out those of the elements 

that are uncontentious and customary, which are largely reflected in the ICC Elements of Crimes. The Kunarac et 
al. Trial Judgement also notes, and sets aside, the elements in relation to which it is contentious whether they are 
customary. They are largely not reflected in the ICC Elements of Crimes.

372	 ICC, Ongwen Trial Judgement, para. 2700 (“The crime of torture, whether as a crime against humanity or war crime, 
is committed either by act or omission and has a common material element that ‘[t]he perpetrator inflicted severe 
physical or mental pain or suffering upon one or more persons’.”) in relation to the offence of torture in non-inter-
national armed conflict under Article 8(2)(c)(i) but the consideration also applies mutatis mutandis to the present 
crime; ICTY, Kunarac et al. Trial Judgement, para. 483 (“Torture consists of the infliction, by act or omission, of 
severe pain or suffering, whether physical or mental.”).

https://ihl-databases.icrc.org/en/ihl-treaties/geneva-conventions-1949additional-protocols-and-their-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/geneva-conventions-1949additional-protocols-and-their-commentaries
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=77CB9983BE01D004C12563CD002D6B3E&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByCountrySelected.xsp?xp_countrySelected=UA&nv=4
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule90
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule90
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=77CB9983BE01D004C12563CD002D6B3E&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icrc.org/en/document/prohibition-and-punishment-torture-and-other-forms-ill-treatment
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.legal-tools.org/doc/kv27ul/pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
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235.	 Physical or mental pain or suffering. The inflicted physical or mental pain or suffering 
does not necessarily have to involve physical injury, impairment of a bodily function 
or death. Any injury that is caused does not have to be permanent, and the conse-
quences of torture do not have to be visible.373

236.	 Severity. The severity implies an important degree of pain or suffering.374 It is well 
established in the case law of the ad hoc international criminal tribunals that this 
heightened, acute degree of pain or suffering distinguishes the crime of torture from 
the crime of inhuman treatment, as well as from the crime of wilfully causing great 
suffering or serious injury to body or health, both of which require comparatively 
lower pain or suffering.375

237.	 This distinction was not replicated in the language chosen in the ICC Elements 
of Crimes for torture and inhuman treatment, which both use the same language 
“severe”.376 Nonetheless at this point recent ICC pre-trial jurisprudence seems to 
acknowledge a difference of degree in the severity required between the crimes of 
torture and inhuman treatment.377

238.	 There is no specifically identified threshold level of severe suffering or pain to be 
inflicted for mistreatment to amount to torture. This can be assessed only on a case-
by-case basis in the light of all the circumstances of the case. The severity requirement 
may be met by a single act or a combination of acts viewed as a whole.378 In addition, 

373	 ICC, Ongwen Trial Judgement, para. 2701 (“It is not necessary to prove that the pain or suffering involved specific 
physical injury (such as organ failure), impairment of a bodily function or death. The pain and suffering may be 
either physical or mental. The consequences of torture do not have to be visible, nor must the injury be perma-
nent.”); ICC, Al Hassan Decision on Confirmation of charges, para. 231, both in relation to the offence of torture in 
non-international armed conflict under Article 8(2)(c)(i) but the consideration may also apply mutatis mutandis to 
the present crime.

374	 ICC, Ongwen Trial Judgement, para. 2701 (“The severity implies an important degree of pain and suffering”); ICC, 
Al Hassan ICC, Al Hassan Decision on Confirmation of charges, para. 230 (“Un degré important de douleur et de 
souffrance doit être atteint pour qu’un crime puisse être qualifié de torture au regard du Statut”) both in relation 
to the offence of torture in non-international armed conflict under Article 8(2)(c)(i) but the consideration may also 
apply mutatis mutandis to the present crime.

375	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 119, fn. 236 (“The Chamber notes that the extent of mental or 
physical suffering required for inhuman treatment is less than that required for torture”); ICTY, Naletilic and Mar-
tinovic Trial Judgement, para. 246 (“The degree of physical or mental suffering required to prove either one of th[e] 
offences [of inhuman treatment or cruel treatment] is lower than the one required for torture, though at the same 
level as the one required to prove a charge of ‘wilfully causing great suffering or serious injury to body or health’.”); 
ICTY, Brdanin Trial Judgement, para. 483 (“The seriousness of the pain or suffering sets torture apart from other 
forms of mistreatment”). See paras 248-269, 291-310.

376	 The ICC Elements of Crimes for torture and for inhuman treatment both use the same language “severe” physical 
or mental pain or suffering, Article 8(2)(a)(ii)-1, -2, Element 1; Triffterer and Ambos (Eds.), Rome Statute of the Inter-
national Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 334, para. 92.

377	 See ICC, Al Hassan Decision on Confirmation of charges, paras 230 (“c’est le caractère « aigu » de la douleur ou de 
la souffrance qui différencie le crime de torture d’autres actes de mauvais traitements.”), 232 (“La qualification de 
torture doit être réservée au degré le plus fort de traitement inhumain, en raison du caractère spécialement infamant 
de celle-ci. Les mauvais traitements qui n’atteignent pas le seuil de gravité de la torture peuvent, le cas échéant, 
constituer […] des traitements cruels constitutifs de crime de guerre.”), 257, 259 in relation to the offence of torture 
in non-international armed conflict under Article 8(2)(c)(i) but the consideration may also apply mutatis mutandis 
to the present crime.

378	 ICC, Ongwen Trial Judgement, para. 2701 (“The severity implies an important degree of pain and suffering and may 
be met by a single act or by a combination of acts when viewed as a whole. This can be assessed only on a case-by-
case basis in the light of all the circumstances of the case.”); ICC, Al Hassan Decision on Confirmation of charges, 
para. 230 both in relation to the offence of torture in non-international armed conflict under Article 8(2)(c)(i) but 

https://www.legal-tools.org/doc/kv27ul/pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.legal-tools.org/doc/kv27ul/pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.legal-tools.org/doc/kv27ul/pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
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objective and subjective criteria as well as the social, cultural and religious context 
can be taken into consideration in assessing the seriousness of the mistreatment.379

ICTY, BRDANIN TRIAL JUDGEMENT, PARA. 484 (FOOTNOTES OMITTED), 
ON RELEVANT CRITERIA TO ASSESS THE SEVERITY:
In assessing the seriousness of any mistreatment, the objective severity of the harm inflicted must 
be considered, including the nature, purpose and consistency of the acts committed. Subjective 
criteria, such as the physical or mental condition of the victim, the effect of the treatment and, 
in some cases, factors such as the victim’s age, sex, state of health and position of inferiority will 
also be relevant in assessing the gravity of the harm.

CASE STUDY: EXAMPLES OF SEVERE PHYSICAL OR MENTAL PAIN OR 
SUFFERING AMOUNTING TO TORTURE
International jurisprudence has considered that the following examples of severe physical or 
mental pain or suffering can amount to torture:

•	 Lashing as a torture method following arrest.380

•	 Inflicting the corporal punishment of “15 lashes” on a prisoner who is bound naked to a 
metal structure and hooded.381

•	 Inflicting corporal punishments by means of electric cables or administering electric shocks.382

•	 Causing burn injuries.383

•	 Inducing the sensation of suffocation using water, including by way of immersion in dirty 
water or the simulation of drowning.384

•	 Simulating executions or amputations.385

•	 Forcing someone to witness the execution or rape of another person.386

•	 Forcing someone to witness severe mistreatment inflicted on their relative.387

•	 Forcing victims to bury the bodies of their neighbours and friends.388

the consideration may also apply mutatis mutandis to the present crime.
379	 ICTY, Brdanin Trial Judgement, para. 484; ICTY, Brdanin Appeal Judgement, paras 246-252; ICC ICC, Al Hassan Decision 

on Confirmation of charges, para. 230 (“Le contexte social, culturel et religieux relatif aux victimes peut également 
être pris en considération, en tant qu’élément pouvant aggraver les souffrances.”).

380	 ICC, Al Hassan Decision on Confirmation of charges, para. 231.
381	 ICC, Al Hassan Decision on Confirmation of charges, para. 231.
382	 ICC, Al Hassan Decision on Confirmation of charges, para. 231; ICTY, Martic Trial Judgement, para. 76.
383	 ICTY, Martic Trial Judgement, para. 76.
384	 ICC, Al Hassan Decision on Confirmation of charges, para. 231.
385	 ICC, Al Hassan Decision on Confirmation of charges, para. 231.
386	 ICC, Al Hassan Decision on Confirmation of charges, para. 231; ICTY, Martic Trial Judgement, para. 76; ICTY, Fu-

rundzija Trial Judgement, paras 267-269.
387	 ICTY, Kvocka et al. Trial Judgement, para. 149.
388	 Martic Trial Judgement, para. 76.

https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.legal-tools.org/doc/782cef/pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
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•	 Reverse hanging (also known as “Palestinian hanging”, “l’estrapade” or “strappado”, in which 
the victim’s hands are tied behind their back and the victim is suspended by a rope attached 
to the wrists, typically resulting in dislocated shoulders).389

•	 Pulling out nails.390

•	 Inflicting prolonged isolation including sensory isolation.391

•	 Rape.392

239.	 The person or persons were protected under one or more of the Geneva Conven-
tions of 1949. The persons upon whom severe physical or mental pain or suffering 
was inflicted must be protected under one of the four Geneva Conventions namely:

•	 Members of armed forces and combatants who are wounded, sick and/or ship-
wrecked (Geneva Convention I, Article 13; Geneva Convention II, Article 13);

•	 Medical and religious personnel (Geneva Convention I, Articles 24, 25, 26; Geneva 
Convention II, Articles 36, 37; Geneva Convention IV, Article 20);

•	 Prisoners of war (Geneva Convention III, Article 4); or
•	 Civilians who at a given moment and in any manner whatsoever find themselves 

in the hands of a party to the armed conflict or occupying power of which they 
are not nationals (Geneva Convention IV, Articles 4, 13.393

240.	 Allegiance to a party and that party’s control over persons and territory. Concerning the 
last category of civilians under Article 4 of Geneva Convention IV, strict, formal/
legal nationality is not as important as the substance of relations of victims vis-à-vis 
perpetrators.394 Allegiance to a party to the armed conflict, and control by this party 
over persons in a given territory, may be regarded as the crucial test.395 As attacking 

389	 ICC, Al Hassan Decision on Confirmation of charges, para. 231; ECtHR, Kurt et al. v. Turkey Court (Second Section) 
Judgement, paras 29-30.

390	 ICC, Al Hassan Decision on Confirmation of charges, para. 231.
391	 ICC, Al Hassan Decision on Confirmation of charges, para. 231.
392	 ICTY, Martic Trial Judgement, para. 76; ICTY, Kunarac et al. Appeal Judgement, paras 150-151.
393	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 357-358 in relation to the offence of 

inhuman treatment under Article 8(2)(a)(ii)-2 but the consideration may also apply mutatis mutandis to the present 
crime since this element is identical for both offences. See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 
98.

394	 ICTY, Celebici Appeal Judgement, paras 83-84 (“Article 4 of Geneva Convention IV is to be interpreted as intending 
to protect civilians who find themselves in the midst of an international, or internationalised, conflict to the max-
imum extent possible. The nationality requirement of Article 4 should therefore be ascertained upon a review of 
'the substance of relations' and not based on the legal characterisation under domestic legislation. In today’s ethnic 
conflicts, the victims may be 'assimilated' to the external State involved in the conflict, even if they formally have 
the same nationality as their captors, for the purposes of the application of humanitarian law, and of Article 4 of 
Geneva Convention IV specifically. The Appeals Chamber thus agrees with the Tadic Appeal Judgement that 'even 
if in the circumstances of the case the perpetrators and the victims were to be regarded as possessing the same 
nationality, Article 4 would still be applicable’.”).

395	 ICTY, Tadic Appeal Judgement, paras 165-166 (“This legal approach, hinging on substantial relations more than on 
formal bonds, becomes all the more important in present-day international armed conflicts. While previously wars 
were primarily between well-established States, in modern inter-ethnic armed conflicts such as that in the former 
Yugoslavia, new States are often created during the conflict and ethnicity rather than nationality may become the 
grounds for allegiance. Or, put another way, ethnicity may become determinative of national allegiance. Under these 
conditions, the requirement of nationality is even less adequate to define protected persons. In such conflicts, not 
only the text and the drafting history of the Convention but also, and more importantly, the Convention’s object and 
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forces of a party to the armed conflict gradually gain control of territory, individual 
civilians in these successive areas automatically become protected persons, provided 
they do not claim allegiance to the party in question.396

241.	 No requirement of official involvement or that the person(s) be “in the custody or 
under the control of the accused” — It is now well established that torture as a war 
crime does not require the presence of a state official or of any other authority-wield-
ing person in the torture process, contrary to the definition of torture under Article 1 
of the Convention against Torture.397 In addition and conversely to the ICC definition 
of torture as a crime against humanity, there is no requirement for torture as a war 
crime that the person(s) be “in the custody or under the control of the perpetrator”.398

iii.	 Definition of Torture (Subjective Elements)399

242.	 The subjective elements of torture under the ICC framework are: (1) the perpetra-
tor intentionally and knowingly inflicted the severe physical or mental pain or 
suffering; (2) the perpetrator inflicted the pain or suffering for such purposes as 

purpose suggest that allegiance to a Party to the conflict and, correspondingly, control by this Party over persons 
in a given territory, may be regarded as the crucial test.”).

396	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 292 (“Under the case law of the 
international tribunals, an individual civilian falls ‘into the hands of’ a party to the conflict when that individual is 
in the territory under the control of such a party.”), 293 (“Therefore, in the view of the Chamber, as the attacking 
forces of a party to the conflict gradually gain control of a targeted village, individual civilians in these successive 
areas automatically become protected persons within the meaning of article 4 GC IV, provided they do not claim 
allegiance to the party in question. Article 8(2)(a)(i) of the Statute thus prohibits the wilful killing of those civilians 
in such a circumstance [Element 2 of which applies equally to Article 8(2)(a)(ii) torture or inhuman treatment, 
including biological experiments]”), 358 (“Article 8(2)(a)(ii) of the Statute therefore applies to those situations in 
which protected civilians are inhumanely treated ‘in the hands of’ a party to the conflict, and thus also applies to 
the inhuman treatment of the protected persons by an attacking force, when such conduct occurs after the overall 
attack has ended, and defeat or full control of the targeted village has been secured. In addition, this provision 
prohibits perpetrators from inflicting inhuman treatment on protected persons as these forces move toward areas 
of enemy resistance in a targeted village”) in relation to the offence of inhumane treatment under Article 8(2)(a)
(ii)-2 but the consideration may also apply mutatis mutandis to the present crime since this element is identical for 
both offenses.

397	 ICTY, Kunarac et al. Trial Judgement, para. 496 (“The Trial Chamber concludes that the definition of torture under 
international humanitarian law does not comprise the same elements as the definition of torture generally applied 
under human rights law. In particular, the Trial Chamber is of the view that the presence of a state official or of any 
other authority-wielding person in the torture process is not necessary for the offence to be regarded as torture 
under international humanitarian law.”); ICTY, Kunarac et al. Appeal Judgement, para. 148 (“The Trial Chamber in 
the present case was therefore right in taking the position that the public official requirement is not a requirement 
under customary international law in relation to the criminal responsibility of an individual for torture outside of 
the framework of the Torture Convention.”).

398	 Compare ICC Elements of Crimes, Article 8(2)(a)(ii)-1 and Article 7(1)(f). See Dörmann, Elements of War Crimes under 
the Rome Statute of the International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 
46 (“A few delegations pointed out that the definition of torture as a crime against humanity contains the require-
ment that the victim must be ‘in the custody or under the control of the accused’, which should be included as an 
element also for the war crime of torture. This proposal did not gain much support. On the basis of the inclusion 
of the footnote ‘As element 3 requires that all victims must be protected persons under one or more of the Geneva 
Conventions of 1949, these elements do not include the custody or control requirement found in the elements of 
article 7(1)(e)’, the delegations which were in favour of the insertion of custody or control as an element withdrew 
the proposal.”).

399	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

https://treaties.un.org/doc/Treaties/1987/06/19870626%2002-38%20AM/Ch_IV_9p.pdf
https://www.legal-tools.org/doc/67a9ec/pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf


90  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

obtaining information or a confession, punishment, intimidation or coercion or for 
any reason based on discrimination of any kind; and (3) the perpetrator was aware 
of the factual circumstances that established protected status under one or more of 
the Geneva Conventions of 1949.400

243.	 The perpetrator intentionally and knowingly inflicted the severe physical or 
mental pain or suffering.401 The perpetrator does not need to have completed a 
value judgment as to the severity of the pain or suffering.402

244.	 The perpetrator inflicted the pain or suffering for such purposes as: obtaining in-
formation or a confession, punishment, intimidation or coercion or for any reason 
based on discrimination of any kind. This subjective element of special intent as to 
the purpose of the pain or suffering is additional to the required intent and knowl-
edge as to the infliction of the pain or suffering.403 This special intent distinguishes 
the crime of torture from the crime of inhuman treatment, as well as from the crime 
of wilfully causing great suffering or serious injury to body or health, both of which 
only require intent and knowledge as to the infliction of the pain or suffering.404

245.	 The list of specific purposes expressly mentioned (obtaining information or a confes-
sion, punishment, intimidation or coercion or any reason based on discrimination of 
any kind) is non-exhaustive.405 The specific purpose in question must be part of the 
motivation behind the conduct, but it does not need to be the sole or even the pre-

400	 ICC Elements of Crimes, Article 8(2)(a)(ii)-1; ICC Statute, Article 30.
401	 This subjective element flows from ordinary intent and knowledge under Article 30 of the ICC Statute. 
402	 ICC Elements of Crimes, General introduction, para. 4 (“With respect to mental elements associated with elements 

involving value judgement, such as those using the terms ‘inhumane’ or ‘severe’, it is not necessary that the perpetra-
tor personally completed a particular value judgement, unless otherwise indicated.”); ICC, Ongwen Trial Judgement, 
para. 2707 (“As concerns the severe pain or suffering required, the perpetrator need not have completed a value 
judgment as to the severity of the pain inflicted.”) in relation to torture in non-international armed conflict under 
Article 8(2)(c)(i) but the consideration can apply mutatis mutandis to the present crime of torture in international 
armed conflict.

403	 ICC, Ongwen Trial Judgement, para. 2705 (“In addition to the mental elements specified in Article 30, the war crime 
of torture further requires that: The perpetrator inflicted the pain or suffering for such purposes as: obtaining 
information or a confession, punishment, intimidation or coercion or for any reason based on discrimination of 
any kind.”) in relation to the offence of torture under Article 8(2)(c)(i) but the consideration may also apply mutatis 
mutandis to the present crime.

404	 ICTY, Celebici Trial Judgement, para. 552 (“Treatment that does not meet the purposive requirement for the offence 
of torture in common article 3, constitutes cruel treatment”); ICTY, Naletilic and Martinovic Trial Judgement, para. 
340 (“The Commentary to Article 147 of Geneva Convention IV describes the offence of wilfully causing great suf-
fering as referring to suffering which is inflicted without ends in view for which torture […] [is] carried out. It could 
be inflicted for other motives such as […] revenge or out of sadism”); ICC, Al Hassan Decision on Confirmation of 
charges, para. 235 (“La présence de cet élément [que l’acte de torture en tant que crime de guerre soit exécuté dans un 
but en particulier] permettra en outre de distinguer la torture d’autres infractions similaires.”), the specific passages 
from Celebici and Al Hassan concern the offences of torture and cruel treatment in non-international armed conflict 
but the consideration also applies mutatis mutandis to the crimes of torture and inhuman treatment in international 
armed conflict. See below See paras 248-269, 291-310.

405	 IICTY, Celebici Trial Judgement, para. 470 (“The use of the words ‘for such purposes’ in the customary definition 
of torture, indicate that the various listed purposes do not constitute an exhaustive list, and should be regarded 
as merely representative.”); ICTY, Mrksic et al. Trial Judgement, para. 515 (“Further, the act or omission must have 
been carried out with a specific purpose. This includes, albeit not exhaustively, the purpose to obtain information 
or a confession, to punish, intimidate or coerce the victim or a third person, or to discriminate, on any ground, 
against the victim or a third person.”) in relation to the offence of torture in non-international armed conflict but 
the consideration may also apply mutatis mutandis to the present crime.
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dominant motivation behind the conduct.406 In the case of rape and sexual violence, 
a sexual motivation can coexist with, and does not negate, an intent of torturous 
purpose.407

246.	 The perpetrator was aware of the factual circumstances that established protected 
status under one or more of the Geneva Conventions of 1949. With respect to civil-
ians and nationality, the perpetrator needs only to know that the victim belonged to 
an adverse party to the armed conflict.408

iv.	 Contextual Elements

247.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;409

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;410 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.411

406	 ICC, Ongwen Trial Judgement, para. 2706 (“This specific purpose must be part of the motivation behind the conduct 
but it need not be the ‘predominant or sole purpose’”); ICC, Al Hassan Decision on Confirmation of charges, para. 
235, both in relation to the offence of torture in non-international armed conflict under Article 8(2)(c)(i) but the 
consideration may also apply mutatis mutandis to the present crime. See also ICTY, Mrksic et al. Trial Judgement, 
para. 515 (“The prohibited purpose need not be the sole or the main purpose of the act or omission in question”) in 
relation to the offence of torture in non-international armed conflict but the consideration may also apply mutatis 
mutandis to the present crime.

407	 ICTY, Kunarac et al. Appeal Judgement, paras ("The Appellants argue that the intention of the perpetrator was of a 
sexual nature, which, in their view, is inconsistent with an intent to commit the crime of torture. In this respect, 
the Appeals Chamber wishes to assert the important distinction between “intent” and “motivation”. The Appeals 
Chamber holds that, even if the perpetrator’s motivation is entirely sexual, it does not follow that the perpetrator does 
not have the intent to commit an act of torture or that his conduct does not cause severe pain or suffering, whether 
physical or mental, since such pain or suffering is a likely and logical consequence of his conduct. In view of the 
definition, it is important to establish whether a perpetrator intended to act in a way which, in the normal course 
of events, would cause severe pain or suffering, whether physical or mental, to his victims. The Appeals Chamber 
concurs with the findings of the Trial Chamber that the Appellants did intend to act in such a way as to cause severe 
pain or suffering, whether physical or mental, to their victims, in pursuance of one of the purposes prohibited by 
the definition of the crime of torture, in particular the purpose of discrimination."), 155 (“Furthermore, in response 
to the argument that the Appellant’s avowed purpose of sexual gratification is not listed in the definition of torture, 
the Appeals Chamber restates the conclusions of the Trial Chamber that acts need not have been perpetrated solely 
for one of the purposes prohibited by international law. If one prohibited purpose is fulfilled by the conduct, the fact 
that such conduct was also intended to achieve a non-listed purpose (even one of a sexual nature) is immaterial.”); 
ICTY, Celebici Trial Judgement, para. 471 (“[Rape and other sexual assaults can] meet the purposive requirements of 
torture as, during armed conflicts, the purposive elements of intimidation, coercion, punishment or discrimination 
can often be integral components of behaviour, thus bringing the relevant conduct within the definition.”).

408	 ICC Elements of Crimes, Article 8(2)(a)(i), Element 3, fn. 33, applicable to the corresponding element in each crime 
under Article 8(2)(a). See also ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 360 
applying fn. 33 by extension to all protected persons under the four Geneva Conventions (“In accordance with footnote 
33 of the Elements of Crimes, it is not necessary for the perpetrator to have evaluated and concluded that the victim 
was a legally a protected person under any of the four Geneva Conventions, but rather that the perpetrator knows 
that ‘the victim belonged to an adverse party to the conflict’.”) in relation to the offence of inhuman treatment under 
Article 8(2)(a)(ii)-2 but the consideration may also apply mutatis mutandis to the present crime since this element is 
identical for both offences. 

409	 See above, paras 188-189.
410	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(a)(ii)-1.
411	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(a)(ii)-1.
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b.	 Inhuman Treatment, including Biological Experiments (ICTY Statute, Article 
2(b); ICC Statute, Article 8(2)(a)(ii))412

APPLICABILITY: THE WAR CRIME OF INHUMAN TREATMENT, 
INCLUDING BIOLOGICAL EXPERIMENTS, MAY BE CONSIDERED 
CRIMINALISED UNDER ARTICLE 438 OF THE CCU. INHUMAN 
TREATMENT MAY BE COVERED, IN PART, BY THE OFFENCE OF "CRUEL 
TREATMENT OF PRISONERS OF WAR OR CIVILIANS" OR MAY BE 
SUBSUMED WITHIN "VIOLATIONS OF RULES OF WARFARE RECOGNISED 
BY INTERNATIONAL INSTRUMENTS CONSENTED TO BE BINDING BY 
THE VERKHOVNA RADA OF UKRAINE" TO WHICH ARTICLE 438(1) 
REFERS (PARAS 248-253).

Elements of the crimes: To convict a perpetrator for inhuman treatment including biolog-
ical experiments as war crimes the following elements need to be established:

(1)	 Objective elements
•	 The perpetrator (a) inflicted severe physical or mental pain or suffering upon one or more 

persons (paras 253-259); or (b) subjected one or more persons to a particular biological ex-
periment (para. 260) where

•	 In relation to biological experiments only:
	 3.	 the experiment was non-therapeutic and was neither justified by medical reasons nor carried 

out in the person’s or persons’ interest (para. 261); and
•	 the experiment seriously endangered the physical or mental health or integrity of the person 

or persons (para. 262).
•	 The person or persons were protected under one or more of the Geneva Conventions of 1949 

(paras 263-264).

(2)	 Subjective elements
•	 The perpetrator (a) intentionally and knowingly inflicted the severe physical or mental pain 

or suffering (para. 266); or (b) intentionally and knowingly subjected the person or persons 
to the particular biological experiment (para. 267).

•	 The perpetrator was aware of the factual circumstances that established the protected status 
of the persons under one or more of the Geneva Conventions of 1949 (para. 268).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 269).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 269).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 269).

412	 The war crime of biological experiments may be conceptualised as a subset of the crime of inhuman treatment. 
Werle and Jessberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 489, 
para. 1280.
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i.	 Applicability under Article 438

248.	 The war crime of inhuman treatment could be considered explicitly covered, in part, 
by the offence of “cruel treatment of prisoners of war or civilians” enumerated by 
Article 438 of the CCU. Moreover inhuman treatment including biological experiments 
may be subsumed within “violations of rules of warfare recognised by international 
instruments consented to be binding by the Verkhovna Rada of Ukraine” to which 
Article 438(1) refers. As explained below, these violations of IHL are prohibited under 
international instruments ratified by Ukraine and have been recognised as war crimes, 
particularly by those same international instruments. Thus it may be concluded that 
the violations are criminalised under Article 438.

249.	 Inhuman treatment including biological experiments are violations of rules of 
warfare recognised by international treaties ratified by Ukraine. Inhuman treat-
ment including biological experiments are violations of IHL is contained in the four 
Geneva Conventions of 1949 and Additional Protocol I.413 Ukraine is a State party to 
the Geneva Conventions and Additional Protocol I.414

250.	 Recognition as war crimes. Inhuman treatment including biological experiments as 
IHL violations are recognised as war crimes, because they are grave breaches of the 
Geneva Conventions, as well as of Additional Protocol I.415 Such criminalisation has 
the status of customary international law.416 Finally, inhuman treatment including 
biological experiments are expressly codified as war crimes by Article 2(b) of the 
ICTY Statute and Article 8(2)(a)(ii) of the ICC Statute.417

251.	 Inhuman treatment as explicitly covered in part by “cruel treatment of prisoners of 
war or civilians”. Under the ICC and ICTY Statutes and case law, inhuman treatment 
and cruel treatment are analogous offences. Strictly speaking the wording “inhuman 
treatment” is used in international armed conflict and the wording “cruel treatment” 
is used in non-international armed conflict, but the two crimes have similar require-

413	 Geneva Convention I, Article 12; Geneva Convention II, Article 12; Geneva Convention III, Article 13; Geneva Con-
vention IV, Article 27; Additional Protocol I, Article 75(1).

414	 Ukraine ratified the Geneva Conventions on 3 August 1954, and Additional Protocol I on 25 January 1990. ICRC, IHL 
Database, Treaties, States Parties and Commentaries, Ukraine. The prohibitions of inhuman treatment including 
biological experiments also have the status of customary international law. ICRC, IHL Database, Customary IHL, 
Rule 90. Torture, cruel or inhuman treatment and outrages upon personal dignity, in particular humiliating and 
degrading treatment, are prohibited; Rule 92. Mutilation and Medical, Scientific or Biological Experiments.

415	 Geneva Convention I, Articles 49-50; Geneva Convention II, Articles 50-51; Geneva Convention III, Articles 129-130; 
Geneva Convention IV, Articles 146-147; Additional Protocol I, Article 85(1)-(2), (5). ICRC, Advisory Service on Inter-
national Humanitarian Law, Prohibition and punishment of torture and other forms of ill-treatment, 2014, p. 2.

416	 ICRC, IHL Database, Customary IHL, Rule 156. Serious violations of international humanitarian law constitute war 
crimes. 

417	 ICTY Statute, Article 2(b); ICC Statute, Article 8(2)(a)(ii), see also Article 8(2)(c)(i) in the context of non-international 
armed conflict. See also above, paras 166-182.
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
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ments.418 In addition, the notion of prisoners of war in Article 438 applies only in 
international armed conflict,419 implying inhuman treatment.

252.	 The foregoing analysis supports a conclusion that inhuman treatment including 
biological experiments are considered criminalised under Article 438 of the CCU.

ii.	 Definition of Inhuman Treatment, including Biological Experiments 
(Objective Elements)

253.	 The objective elements of inhuman treatment including biological experiments are: 
(1) the perpetrator (a) inflicted severe physical or mental pain or suffering upon one 
or more persons; or (b) subjected one or more persons to a particular biological 
experiment where (i) the experiment was non-therapeutic and was neither justified 
by medical reasons nor carried out in the person’s or persons’ interest; and (ii) the 
experiment seriously endangered the physical or mental health or integrity of the 
person or persons. Additionally, (2) the person or persons were protected under one 
or more of the Geneva Conventions of 1949.420

254.	 For the crime of inhuman treatment,421 the perpetrator inflicted severe physical 
or mental pain or suffering upon one or more persons.

255.	 Inhuman treatment may be committed by an act or an omission.422

256.	 Physical or mental pain or suffering. The physical or mental pain or suffering inflicted 
upon the victim does not need to be lasting or irremediable, so long as its effect on 
the victim is more than temporary and/or is real and serious.423

257.	 Any sexual violence inflicted on the physical and moral integrity of a person by means 
of threat, intimidation or force; all forms of sexual violence not including penetration; 
as well as rape, may constitute inhuman treatment.424

418	 ICC, Al Hassan Decision on Confirmation of charges, para. 257; ICTY, Celebici, Appeal Judgement, para. 426; ICTY, 
Celebici Trial Judgement, para. 551 (“the Trial Chamber is of the view that cruel treatment is treatment which causes 
serious mental or physical suffering or constitutes a serious attack upon human dignity, which is equivalent to the 
offence of inhuman treatment in the framework of the grave breaches provisions of the Geneva Conventions.”); 
Werle and Jessberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 491, 
para. 1285.

419	 Geneva Convention III, Articles 2, 4; Additional Protocol I, Articles 1, 44.
420	 ICC Elements of Crimes, Article 8(2)(a)(ii)-2, -3.
421	 ICC Elements of Crimes, Article 8(2)(a)(ii)-2.
422	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 357 (“Article 8(2)(a)(ii)-2 of the 

Elements of Crimes establishes as a war crime a conduct which is committed by one who causes — by action or 
omission — severe physical or mental pain or suffering of one or more persons who are accorded protected status 
under articles 13, 24, 25 and 26 GC I, articles 13, 36 and 37 GC II, article 4 GC III and articles 4, 13 and 20 GC IV”).

423	 ICC, Al Hassan Decision on Confirmation of charges, para. 255 (“Il n’est pas nécessaire de prouver que le dommage 
causé est permanent ou irrémédiable, mais il doit avoir, sur la victime, plus que des effets temporaires ou passag-
ers”) in relation to the offence of cruel treatment in non-international armed conflict under Article 8(2)(c)(i) but the 
consideration may also apply mutatis mutandis to the present crime; ICTY, Krnojelac Trial Judgement, paras 131, 
144.

424	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 116 (“In keeping with the case-law of the Tribunal, any sexual 
violence inflicted on the physical and moral integrity of a person by means of threat, intimidation or force, in such 
as a way as to degrade or humiliate the victim, may constitute inhuman treatment under Article 2(b) of the Statute. 
Rape is thereby prohibited, as well as all forms of sexual violence not including penetration.”).
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258.	 Severity. There is no specifically identified threshold level of severe suffering or pain 
to be inflicted for mistreatment to amount to inhuman treatment. The assessment 
is to be conducted on a case by case basis.425

ICTY, KRNOJELAC TRIAL JUDGEMENT, PARA. 131 
(FOOTNOTES OMITTED); ON ASSESSING SERIOUSNESS OF INHUMAN 
TREATMENT:
All the factual circumstances must be taken into account, including the nature of the act or 
omission, the context in which it occurs, its duration and/or repetition, the physical, mental and 
moral effects of the act on the victim and the personal circumstances of the victim, including 
age, sex and health.

CASE STUDY: EXAMPLES OF SEVERE PHYSICAL OR MENTAL 
PAIN OR SUFFERING AMOUNTING TO INHUMAN TREATMENT
International jurisprudence has considered the following examples of severe physical or mental 
pain or suffering can amount to inhuman treatment:

•	 Threats of physical violence to the victim or to members of the victim’s family.426

•	 Beatings, a “thrashing” or series of physical strikes.427

•	 Being forced to dig trenches, or being compelled to perform forced labour along the front 
lines under dangerous conditions.428

•	 The use of detainees as human shields.429

•	 Intentionally depriving persons of water and food.430

•	 Lack of medical treatment.431

425	 ICC, Al Hassan Decision on Confirmation of charges, para. 255 (“L’examen des allégations de traitements cruels doit 
prendre en compte les particularités de chaque cas d’espèce, et doit tenir compte de la nature des actes ou de l’omis-
sion, du contexte dans lequel ils ont eu lieu, leur durée ou leur répétition, leurs conséquences sur l’état physique 
et mental de la victime ainsi que les caractéristiques propres à la victime telles que son âge, son sexe et son état de 
santé”) in relation to the offence of cruel treatment in non-international armed conflict under Article 8(2)(c)(i) but 
the consideration may also apply mutatis mutandis to the present crime.

426	 ICC, Al Hassan Decision on Confirmation of charges, para. 260.
427	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 115; ICTY, Kordic Trial Judgement, paras 774, 790, 800; ICTY, Blaskic 

Trial Judgement, paras 690, 700; ICTY, Jelisic Trial Judgement, paras 41-42; ICC, Al Hassan Decision on Confirmation 
of charges, para. 260 (referring to “les roustes ou passages à tabac” in French original).

428	 ICC, Al Hassan Decision on Confirmation of charges, para. 260; ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 
115; ICTY, Blaskic Trial Judgement, paras 689, 699, 713.

429	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 115; ICTY, Kordic Trial Judgement, paras 783 and 800; ICTY, Blaskic 
Trial Judgement, paras 714-716. 

430	 ICC, Al Hassan Decision on Confirmation of charges,, para. 260; ICTY, Prlic et al. Trial Judgement, Vol. I of VI, paras 
117-118.

431	  ICC, Al Hassan Decision on Confirmation of charges, para. 260; ICTY, Prlic et al. Trial Judgement, Vol. I of VI, paras 
117-118.
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•	 Certain conditions of detention or confinement.432

•	 Imprisoning persons with hands tied for many hours in a room filled with corpses of men 
women, and children.433

•	 Sexual assault.434

259.	 The objective element of inflicting severe physical or mental pain or suffering is 
particular to the ICC system.435 The equivalent element under the ICTY’s case law 
is “serious physical or mental harm or suffering or […] a serious attack on human 
dignity”.436 Offences against human dignity, which are included as part of inhuman 
treatment in the ICTY system, are instead covered by the separate crime of outrages 
upon personal dignity in the ICC system.437

260.	 For the subset crime of biological experiments,438 the perpetrator subjected one 
or more persons to a particular biological experiment. Commentary notes that bi-
ological experiments, and medical or scientific experiments, considerably overlap.439

261.	 The biological experiment was non-therapeutic and it was neither justified by 
medical reasons nor carried out in the person’s or persons’ interest. While there is 
no contemporary jurisprudence on this crime, commentary suggests the term “bio-
logical experiments” in its ordinary meaning covers conduct the primary purpose of 
which is to study the unknown effects of a product or situation on the human body.440 
The commentary suggests that protected persons cannot validly give consent to a 
particular biological experiment which endangers their physical or mental health 
or integrity.441

432	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, paras 115, 117-118; ICTY, Kordic Trial Judgement, paras 774, 783, 790, 
794, 795, 800; ICTY, Blaskic Trial Judgement, paras 688, 690, 692, 694, 695, 697, 698, 700; ICTY, Krnojelac Trial Judge-
ment, para. 144.

433	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 361-364.
434	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 115; ICTY, Blaskic Trial Judgement, paras 692, 695, 700.
435	 ICC Elements of Crimes, Article 8(2)(a)(ii)-2, Element 1.
436	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 113 (“The offence of inhuman treatment is punishable under 

Article 2(b) of the Statute and is one of the grave breaches under the Geneva Conventions. Inhuman treatment 
comprises (1) intentional acts or omissions which, when judged objectively, are deliberate, not accidental, and 
which cause serious physical or mental harm or suffering or constitute a serious attack on human dignity, and (2) 
are committed against a protected person within the meaning of Article 2 of the Statute”).

437	 See below paras 311-324.
438	 ICC Elements of Crimes, Article 8(2)(a)(ii)-3.
439	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 337, para. 100. See below paras 270-280, 285, 287, 290 , including para. 161 for WWII era case 
study of Allied Military Tribunal, with examples of medical experiments and illustrating similar elements. US Military 
Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg Military 
Tribunals under Control Council Law No. 10 p. 171. 

440	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 336-337, paras 100, 102; see also ICRC Commentary on Geneva Convention III (1960), p. 141.

441	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 337, para. 102 (“the prohibition of biological experiments contained in the Geneva Conventions 
is absolute, as wounded or sick persons or detained persons cannot validly give consent to a particular biological 
experiment which endangers their physical or mental health or integrity. Consent can only justify treatment of an 
eminently therapeutic nature”).
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262.	 The biological experiment seriously endangered the physical or mental health 
or integrity of the person or persons. A biological experiment that actually causes 
harm to the victim is criminalised. Nevertheless, based on the wording “seriously 
endangered”, commentary further notes that manifestation of harm is not needed, 
and the concrete danger of the harm is sufficient for the crime to be completed.442

263.	 The person or persons were protected under one or more of the Geneva Conven-
tions of 1949. The persons upon whom severe physical or mental pain or suffering 
was inflicted must be protected under one of the four Geneva Conventions namely:

•	 Members of armed forces and combatants who are wounded, sick and/or ship-
wrecked (Geneva Convention I, Article 13; Geneva Convention II, Article 13);

•	 Medical and religious personnel (Geneva Convention I, Articles 24, 25, 26; Geneva 
Convention II, Articles 36, 37; Geneva Convention IV, Article 20);

•	 Prisoners of war (Geneva Convention III, Article 4); or
•	 Civilians who at a given moment and in any manner whatsoever find themselves 

in the hands of a party to the armed conflict or occupying power of which they 
are not nationals (Geneva Convention IV, Articles 4, 13).443

264.	 Allegiance to a party and that party’s control over persons and territory. Concerning the 
last category of civilians under Article 4 of Geneva Convention IV, strict, formal/
legal nationality is not as important as the substance of relations of victims vis-à-vis 
perpetrators.444 Allegiance to a party to the armed conflict, and control by this party 
over persons in a given territory, may be regarded as the crucial test.445 As attacking 
forces of a party to the armed conflict gradually gain control of territory, individual 

442	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 337, para. 101 (“Contrary to some initial proposals during the negotiations of the elements of 
crimes, the crime does not require that death or serious bodily or mental harm be caused. […] Thus, the concrete 
danger of the mentioned harm is sufficient for the crime to be completed, not only when the harm actually occurs. 
To know whether a person’s health has been seriously endangered is a matter of judgement and a court should 
determine this not only on the basis of the conduct of the perpetrator, but also on the foreseeable consequences 
having regard to the state of health of the person subjected to them.”).

443	 ICC, Katanga and Ngudjolo CChui Decision on the Confirmation of Charges, paras 357-358. See also ICTY, Prlic et al. 
Trial Judgement, Vol. I of VI, para. 98.

444	 ICTY, Celebici Appeal Judgement, paras 83-84 (“Article 4 of Geneva Convention IV is to be interpreted as intending 
to protect civilians who find themselves in the midst of an international, or internationalised, conflict to the max-
imum extent possible. The nationality requirement of Article 4 should therefore be ascertained upon a review of 
‘the substance of relations’ and not based on the legal characterisation under domestic legislation. In today’s ethnic 
conflicts, the victims may be ‘assimilated’ to the external State involved in the conflict, even if they formally have 
the same nationality as their captors, for the purposes of the application of humanitarian law, and of Article 4 of 
Geneva Convention IV specifically. The Appeals Chamber thus agrees with the Tadic Appeal Judgement that 'even 
if in the circumstances of the case the perpetrators and the victims were to be regarded as possessing the same 
nationality, Article 4 would still be applicable.”).

445	 ICTY, Tadic Appeal Judgement, paras 165-166 (“This legal approach, hinging on substantial relations more than on 
formal bonds, becomes all the more important in present-day international armed conflicts. While previously wars 
were primarily between well-established States, in modern inter-ethnic armed conflicts such as that in the former 
Yugoslavia, new States are often created during the conflict and ethnicity rather than nationality may become the 
grounds for allegiance. Or, put another way, ethnicity may become determinative of national allegiance. Under these 
conditions, the requirement of nationality is even less adequate to define protected persons. In such conflicts, not 
only the text and the drafting history of the Convention but also, and more importantly, the Convention’s object and 
purpose suggest that allegiance to a Party to the conflict and, correspondingly, control by this Party over persons 
in a given territory, may be regarded as the crucial test.”).
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civilians in these successive areas automatically become protected persons, provided 
they do not claim allegiance to the party in question.446

iii.	 Definition of Inhuman Treatment, including Biological Experiments 
(Subjective Elements)447

265.	 The subjective elements of inhuman treatment including biological experiments under 
the ICC framework are: (1) the perpetrator (a) intentionally and knowingly inflicted 
the severe physical or mental pain or suffering; or (b) intentionally and knowingly 
subjected the person or persons to the particular biological experiment. Additionally, 
(2) the perpetrator was aware of the factual circumstances that established protected 
status under one or more of the Geneva Conventions of 1949.448

266.	 For the crime of inhuman treatment,449 the perpetrator intentionally and knowingly 
inflicted the severe physical or mental pain or suffering.450 The perpetrator does not 
need to have completed a value judgment as to the severity of the pain or suffering.451

267.	 For the subset crime of biological experiments,452 the perpetrator intentionally 
and knowingly subjected the person or persons to the particular biological ex-
periment.453

446	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 292 (“Under the case law of the 
international tribunals, an individual civilian falls ‘into the hands of’ a party to the conflict when that individual is 
in the territory under the control of such a party”), 293 (“Therefore, in the view of the Chamber, as the attacking 
forces of a party to the conflict gradually gain control of a targeted village, individual civilians in these successive 
areas automatically become protected persons within the meaning of article 4 GC IV, provided they do not claim 
allegiance to the party in question. Article 8(2)(a)(i) of the Statute thus prohibits the wilful killing of those civilians 
in such a circumstance [Element 2 of which applies equally to Article 8(2)(a)(ii) torture or inhuman treatment, 
including biological experiments]”), 358 (“Article 8(2)(a)(ii) of the Statute therefore applies to those situations in 
which protected civilians are inhumanely treated ‘in the hands of’ a party to the conflict, and thus also applies to 
the inhuman treatment of the protected persons by an attacking force, when such conduct occurs after the overall 
attack has ended, and defeat or full control of the targeted village has been secured. In addition, this provision 
prohibits perpetrators from inflicting inhuman treatment on protected persons as these forces move toward areas 
of enemy resistance in a targeted village”).

447	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

448	 ICC Elements of Crimes, Article 8(2)(a)(ii)-2, -3.
449	 ICC Elements of Crimes, Article 8(2)(a)(ii)-2.
450	 ICC Statute, Article 30; ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 359 (“Article 

30 of the Statute sets out the subjective element for crimes within the jurisdiction of the Court, including the war 
crimes provided for in article 8(2)(a)(ii) of the Statute. Thus, this offence includes, first and foremost, cases of dolus 
directus of the first degree. In the view of the Chamber, this offence also encompasses dolus directus of the second 
degree.”). See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 113 (“Inhuman treatment comprises (1) in-
tentional acts or omissions which, when judged objectively, are deliberate, not accidental, and which cause serious 
physical or mental harm or suffering […]”). 

451	 ICC Elements of Crimes, General introduction, para. 4 (“With respect to mental elements associated with elements 
involving value judgement, such as those using the terms “inhumane” or “severe”, it is not necessary that the 
perpetrator personally completed a particular value judgement, unless otherwise indicated.”); ICC, Ongwen Trial 
Judgement, para. 2707 (“As concerns the severe pain or suffering required, the perpetrator need not have completed 
a value judgment as to the severity of the pain inflicted”) in relation to the offence of torture in non-international 
armed conflict under Article 8(2)(c)(i) but the consideration may also apply mutatis mutandis to the present crime. 

452	 ICC Elements of Crimes, Article 8(2)(a)(ii)-3.
453	 ICC Statute, Article 30.
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268.	 The perpetrator was aware of the factual circumstances that established protected 
status under one or more of the Geneva Conventions of 1949.454 With respect to ci-
vilians and nationality, the perpetrator needs only to know that the victim belonged 
to an adverse party to the armed conflict.455

iv.	 Contextual Elements

269.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;456

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;457 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.458

454	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 356. 
455	 ICC Elements of Crimes, Article 8(2)(a)(i), Element 3 fn. 33, applicable to the corresponding element in each crime 

under Article 8(2)(a); see ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 360 applying 
fn.33 by extension to all protected persons under the four Geneva Conventions (“In accordance with footnote 33 of 
the Elements of Crimes, it is not necessary for the perpetrator to have evaluated and concluded that the victim was 
a legally a protected person under any of the four Geneva Conventions, but rather that the perpetrator knows that 
‘the victim belonged to an adverse party to the conflict’.”). 

456	 See above, paras 188-189.
457	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(a)(ii)-2, -3.
458	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(a)(ii)-2, -3.

https://www.legal-tools.org/doc/67a9ec/pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.legal-tools.org/doc/67a9ec/pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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c.	 Physical Mutilation or Medical or Scientific Experiments (ICC Statute, Article 
8(2)(b)(x))

APPLICABILITY: THE WAR CRIMES OF PHYSICAL MUTILATION 
OR MEDICAL OR SCIENTIFIC EXPERIMENTS MAY BE CONSIDERED 
CRIMINALISED UNDER ARTICLE 438 OF THE CCU AS THEY MAY BE 
SUBSUMED WITHIN "VIOLATIONS OF RULES OF WARFARE RECOGNISED 
BY INTERNATIONAL INSTRUMENTS CONSENTED TO BE BINDING BY 
THE VERKHOVNA RADA OF UKRAINE" TO WHICH ARTICLE 438(1) 
REFERS (PARAS 270-273).

Elements of the crimes: To convict a perpetrator for physical mutilation or medical or sci-
entific experiments as war crimes the following elements need to be established:

(1)	 Objective elements
•	 The perpetrator subjected one or more persons (a) to physical mutilation (paras 275, 277); 

or (b) to a medical or scientific experiment (para. 275) where
•	 The mutilation or the experiment was neither justified by the medical, dental or hospital 

treatment of the person or persons concerned nor carried out in such person’s consent or 
persons’ interest (paras 278-279, paras 281-283 respectively); and

•	 The mutilation or the experiment caused death or seriously endangered the physical or mental 
health and/or integrity of the person or persons (paras 280, 284 respectively).

•	 The person or persons were in the power of an adverse party (para. 285).

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly inflicted the mutilation or the experiment (paras 

287, 288 respectively).
•	 The perpetrator was aware that the person or persons were in the power of an adverse part 

(para. 289 ).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 290).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 290).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 290).

i.	 Applicability under Article 438

270.	 Article 438 of the CCU does not explicitly mention the war crimes of physical mu-
tilation or medical or scientific experiments. However these offences may be sub-
sumed within “violations of rules of warfare recognised by international instruments 
consented to be binding by the Verkhovna Rada of Ukraine” to which Article 438(1) 
refers. As explained below, these violations of IHL are prohibited under international 
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instruments ratified by Ukraine and have been recognised as war crimes. Thus it may 
be concluded that the violations are criminalised under Article 438.

271.	 Physical mutilation or medical or scientific experiments are violations of rules of 
warfare recognised by international treaties ratified by Ukraine. Physical mutila-
tion or medical or scientific experiments are violations of IHL contained in Geneva 
Convention III, Geneva Convention IV and Additional Protocol I.459 Ukraine is a State 
party to the Geneva Conventions and Additional Protocol I.460

272.	 Recognition as war crimes. Mutilation or medical or scientific experiments as IHL 
violations are recognised as war crimes, because they are grave breaches of Additional 
Protocol I.461 Such criminalisation has the status of customary international law.462 
Finally, they are expressly codified as a war crime in international armed conflict by 
Article 8(2)(b)(x) of the ICC Statute.463

273.	 The foregoing analysis supports a conclusion that mutilation or medical or scientific 
experiments are considered criminalised under Article 438 of the CCU.

ii.	 Definition of Physical Mutilation or Medical or Scientific Experiments 
(Objective Elements)

274.	 The objective elements of physical mutilation or medical or scientific experiments 
are: (1) the perpetrator subjected one or more persons (a) to physical mutilation; or 
(b) to a medical or scientific experiment; (2) where the mutilation or the experiment 
was neither justified by the medical, dental or hospital treatment of the person or 
persons concerned nor carried out in such person’s or persons’ interest; and (3) the 
mutilation or the experiment caused death or seriously endangered the physical or 
mental health and/or integrity of the person or persons. Additionally, (4) the person 
or persons were in the power of an adverse party.464

275.	 For the crime of physical mutilation,465 the perpetrator subjected one or more 
persons to mutilation

276.	 Mutilation. Mutilation is to be understood as “physical suffering”466 that “injure[s], 
damage[s] or disfigure[s] somebody by breaking, tearing or cutting off a necessary 
part”.467 The ICC Elements of Crimes list in particular permanently disfiguring the 

459	 Geneva Convention III, Article 13; Geneva Convention IV, Article 32; Additional Protocol I, Articles 11, 75(2)(a)(iv).
460	 Ukraine ratified the Geneva Conventions on 3 August 1954, and Additional Protocol I on 25 January 1990. ICRC, 

IHL Database, Treaties, States Parties and Commentaries, Ukraine. The prohibitions of mutilation or medical or 
scientific experiments also have the status of customary international law. ICRC, IHL Database, Customary IHL, 
Rule 92. Mutilation and Medical, Scientific or Biological Experiments.

461	 Additional Protocol I, Articles 11(4), 85(5).
462	 ICRC, IHL Database, Customary IHL, Rule 156. Serious violations of international humanitarian law constitute war 

crimes. 
463	 ICC Statute, Article 8(2)(b)(x), see also Article 8(2)(e)(xi) applicable in the context of non-international armed conflict. 

See also above, paras 166-182.
464	 ICC Elements of Crimes, Article 8(2)(b)(x)-1, -2. See also SCSL, Sesay et al. Trial Judgement, paras 180-181 in the 

context of non-international armed conflict.
465	 ICC Elements of Crimes, Article 8(2)(b)(x)-1.
466	  ICRC Commentary on Geneva Convention IV, pp 223-224. 
467	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and Commen-

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=77CB9983BE01D004C12563CD002D6B3E&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByCountrySelected.xsp?xp_countrySelected=UA&nv=4
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule92
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.legal-tools.org/doc/7f05b7/pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-32/commentary/1958?activeTab=undefined
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person or persons, or permanently disabling or removing an organ or appendage 
as examples of mutilation.468 Amputations and injury to limbs, carving someone’s 
body, taking out a person’s eye, injuring internal organs or scarring a face with acid 
are other examples of mutilation.469 The offence includes sexual mutilation, for ex-
ample cutting off sexual organs.470 International jurisprudence generally considers 
mutilation to be a particularly serious form of physical harm, including because of 
its irreparability.471

277.	 Subjected one or more persons, not corpses. The crime of mutilation presupposes an act 
committed against a person and not a dead body. The mutilation needs to be inflicted 
before, as opposed to after, the person’s death.472

tary, Cambridge University Press, 2003, p. 230 (“The verb ‘to mutilate’ is defined in the Cambridge International 
Dictionary of English (1995) as to ‘damage severely, esp. by violently removing a part’ (p. 933) and in the Oxford 
Advanced Learner’s Dictionary (1992) as to ‘injure, damage or disfigure somebody by breaking, tearing or cutting 
off a necessary part’ (p. 819). These definitions refer to an act of physical violence”).

468	 ICC Elements of Crimes, Article 8(2)(b)(x)-1, Element 1..
469	 ICRC Commentary on Additional Protocol I, p. 156, para. 478; ICRC Commentary on Geneva Convention I (2016), 

para. 606.
470	 ICC, Mbarushimana Confirmation of Charges, paras 159 (“In relation to the status of the victims. Witness 672, a 

former FDLR member who was not present during the attack, says that he heard that Mandarine had cut off the 
sexual organs of soldiers during the attack in Busurungi. It is unclear whether or not such soldiers were hors de 
combat, but it appears more likely that they were. Witness 562, who also participated in the attack, explains that he 
could not be sure whether Mandarine was mutilating civilians or soldiers, but assumed it was civilians because there 
were no FARDC soldiers anymore in the village when he saw Mandarine holding a penis. Furthermore, Witness 694 
[REDACTED] was indeed a civilian inhabitant of the village. The Chamber is further satisfied that the FDLR soldiers 
who committed those acts of mutilation did so intentionally and were aware of the civilian status of the victims.”), 
160 (“In light of the above, the Chamber finds substantial grounds to believe that the war crime of mutilation under 
article 8(2)(c)(i)-2 of the Statute was committed by the FDLR troops in Busurungi and surrounding villages on or 
about 9-10 May 2009. The Prosecution charges the war crime of mutilation in the alternative under article 8(2)(c)(i)-2 
or article 8(2)(e)(xi)-l. Since the Chamber has already found substantial grounds to believe that the elements of the 
crime under article 8(2)(c)(i)-2 of the Statute are fulfilled, it will not analyse the same offence under article 8(2)(e)
(xi)-l of the Statute.”) in relation to the offence of mutilation in non-international armed conflict under Articles 8(2)
(c)(i)-2 or 8(2)(e)(xi)-1 of the ICC Statute, but the consideration also applies mutatis mutandis to the present crime 
of mutilation in international armed conflict under Article 8(2)(b)(x); ICTY, Tadic Trial Judgement, para. 45 where 
it was charged as torture or inhuman treatment/cruel treatment (“Paragraph 6 relates to the beating of numerous 
prisoners and an incident of sexual mutilation at the Omarska camp, which took place in the large hangar building. 
A number of prisoners were severely beaten, including Emir Karaba{i}, Jasmin Hrni}, Enver Ali}, Fikret Haramba{i} 
and Emir Beganovi}. Fikret Haramba{i} was sexually mutilated. It is charged that all but Emir Beganovi} died as a 
result of these assaults. The accused is alleged to have been an active participant and is charged with […] torture 
or inhuman treatment, a grave breach under Article 2(b) of the Statute; […] [and] cruel treatment, a violation of the 
laws or customs of war under Article 3 of the Statute”).

471	 ICTR, Kayishema and Ruzindana Appeal Judgement, para. 361 in the context of appeal against sentence (“[P]erpetrating 
a crime in a manner which brings about irreparable harm to the victims and their families may also be considered 
an aggravation […] Some types of harm are more severe than others. Certain forms of physical harm, for instance, 
are irreparable, particularly in the case of mutilation. The Trial Chamber found that Kayishema’s acts inflicted ir-
reparable harm not only to the victims, but also to their families. This constituted an aggravating circumstance to be 
taken into account in sentencing”); SCSL, Sesay et al. Trial Judgement, para. 179 (“Further, the ICTR has recognised 
that mutilation, which can be irreparable, is a particularly serious form of physical harm. Given that mutilation is a 
particularly egregious form of prohibited violence, this Chamber is satisfied that the prohibition against mutilation 
exists at customary international law and entails individual criminal responsibility.”) in relation to the offence of 
"violence to life, health and physical or mental well-being of persons, in particular mutilation" in non-international 
armed conflict under Article 3(a) of the SCSL Statute, but the consideration also applies mutatis mutandis to the 
present crime of mutilation in international armed conflict under Article 8(2)(b)(x) of the ICC Statute.

472	 ICC, Mbarushimana Confirmation of Charges, paras 134 (“The Prosecution does not specifically allege that the acts 
relied on to support the charge of mutilation were carried out [REDACTED] was still alive and no evidence is provided 
to support the view that he was mutilated before, as opposed to after, he was killed. Accordingly, the Chamber is not 
satisfied that there is sufficient evidence establishing substantial grounds to believe that the crime of mutilation under 

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-11/commentary/1987?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949/article-3/commentary/2016?activeTab=1949GCs-APs-and-commentaries
https://www.legal-tools.org/doc/63028f/pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icty.org/x/cases/tadic/tjug/en/tad-tsj70507JT2-e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01/MSC16634R0000621564.PDF
https://www.legal-tools.org/doc/7f05b7/pdf
https://www.legal-tools.org/doc/aa0e20/pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.legal-tools.org/doc/63028f/pdf
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278.	 The conduct of mutilation was neither justified by the medical, dental or hospital 
treatment of the person or persons concerned nor carried out in such person’s or 
persons’ interest.

279.	 Consent is not a defence to this crime. The crime prohibits any medical procedure 
which is not indicated by the state of health of the person concerned and which is not 
consistent with generally accepted medical standards which would be applied under 
similar medical circumstances to persons who are nationals of the party conducting 
the procedure and who are in no way deprived of liberty.473

280.	 The conduct of mutilation caused death or seriously endangered the physical or 
mental health of the person or persons. Mutilation that actually causes death or 
harm to the victim is criminalised. Nevertheless, based on the wording “seriously 
endangered”, commentary notes that manifestation of harm to health is not needed, 
and the concrete danger of the harm is sufficient for the crime to be completed.474

281.	 For the crime of medical or scientific experiments,475 the perpetrator subjected 
one or more persons to a medical or scientific experiment. Commentary notes that 
biological experiments, and medical or scientific experiments, considerably overlap.476

either article 8(2)(c)(i)-2 or 8(2)(e)(xi)-1 of the Statute was committed by FDLR soldiers in Busurungi and surrounding 
villages in March 2009”), 154 (“[…] the Chamber stresses, at the outset, that the acts allegedly inflicted on the body of 
Witness [REDACTED] after she was killed cannot amount to the war crime of mutilation which presupposes an act 
committed against a person and not a dead body. This conduct will, therefore, not be analysed under the charge of 
mutilation”), 158 (“The Chamber however finds that the evidence provides substantial grounds to believe that at least 
some of the acts of mutilation were perpetrated when the victims were still alive. For example, Witness describes 
how the acts of mutilation that eventually caused the death of [REDACTED] started while [REDACTED] was crying 
and therefore still alive”) in relation to the offence of mutilation in non-international armed conflict under Articles 
8(2)(c)(i)-2 or 8(2)(e)(xi)-1 of tthe ICC Statute, but the consideration also applies mutatis mutandis to the present crime 
of mutilation in international armed conflict under Article 8(2)(b)(x).

473	 ICC Elements of Crimes, Article 8(2)(b)(x)-1, Element 3 fn. 46, applicable to the same element for Article 8(2)(b)
(x)-2.

474	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 425, para. 443 (“It is also important to note that article 8 para. 2 (b) (x) does not contain the 
requirement that the act under consideration has indeed affected the health of the person concerned. Instead, it is 
sufficient that the health is endangered by the respective act. Such endangering requires that the act or omission 
causes an objective danger in the concrete case which is attributable to the alleged offender and which could have 
easily turned into a violation of the health of the victim. It follows, that any action that has then actually resulted 
in such an injury would accordingly a fortiori fulfill the requirements of article 8 para. 2 (b) (x)”).

475	 ICC Elements of Crimes, Article 8(2)(b)(x)-2.
476	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 337, para. 100. See above paras 270-290.

https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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CASE STUDY, US MILITARY TRIBUNAL NO. 1 AT NUREMBERG, BRANDT 
ET AL. JUDGEMENT477

(UNDER A DIFFERENT CRIMINAL PROVISION BUT RELEVANT BY 
ANALOGY AS EXAMPLES THAT COULD BE CONSIDERED MEDICAL OR 
SCIENTIFIC EXPERIMENTS UNDER ARTICLE 8(2)(B)(X) OF THE ICC 
STATUTE)
The Military Tribunal entered convictions for medical experiments on prisoners of war and civil-
ians, involving “ill treatment” as a war crime under Article 2(1)(b) of Law No. 10 of the Control 
Council for Germany.478

The indictment had charged the Accused for war crimes of “medical experiments […] in the 
course of which [they] committed murders, brutalities, cruelties, tortures, atrocities, and other 
inhuman acts.”479 Including the following: 

•	 (A) High-Altitude Experiments.480 To investigate the limits of human endurance and exist-
ence at extremely high altitudes. The experimental subjects were placed in a low-pressure 
chamber and thereafter the simulated altitude therein was raised.

•	 (B) Freezing Experiments.481 To investigate the most effective means of treating persons 
severely chilled or frozen. Subjects were forced to remain in a tank of ice water for up to 
3 hours. Numerous victims died. After the survivors were severely chilled, rewarming was 
attempted by various means. Subjects were also kept naked outdoors for hours at temper-
atures below freezing.

•	 (C) Malaria Experiments.482 To investigate immunisation and treatment of malaria. Healthy 
concentration camp inmates were infected by mosquitoes or by injections of extracts of the 
mucous glands of mosquitoes. After having contracted malaria the subjects were treated 
with various drugs to test their relative efficacy. Over 1,000 involuntary subjects were used.

477	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171. 

478	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, pp 172 (the provision reads “1. Each of the following acts 
is recognized as a crime: (b) War Crimes. Atrocities or offenses against persons or property constituting violations 
of the laws or customs of war, including but not limited to, […] ill-treatment […] of civilian population from occupied 
territory, […] ill treatment of prisoners of war […]”), 189-298.

479	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, pp 174-175.

480	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, p. 175.

481	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, p. 175.

482	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, p. 175.

https://www.legal-tools.org/doc/595f3c/pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
https://www.legal-tools.org/doc/595f3c/pdf
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•	 (D) Mustard Gas Experiments.483 To investigate the most effective treatment of wounds caused 
by mustard gas. Wounds deliberately inflicted on the subjects were infected with mustard gas.

•	 (E) Sulfanilamide Experiments.484 Wounds deliberately inflicted on subjects were infected 
with bacteria such as streptococcus, gas gangrene, and tetanus. Circulation of blood was in-
terrupted by tying off blood vessels at both ends of the wound to simulate battlefield wounds. 
Infection was aggravated by forcing wood shavings and ground glass into the wounds. The 
infection was treated with sulfanilamide and other drugs to determine their effectiveness.

•	 (F) Bone, Muscle, and Nerve Regeneration and Transplantation Experiments.485 Sections 
of bones, muscles, and nerves were removed from the subjects.

•	 (G) Sea-Water Experiments.486 To study various methods of making sea water drinkable. 
Subjects were deprived of all food and given only chemically processed sea water.

•	 (H) Epidemic Jaundice Experiments.487 To investigate the causes of, and inoculations against, 
epidemic jaundice. Subjects were deliberately infected with epidemic jaundice.

•	 (I) Sterilisation Experiments.488 To develop a method of sterilization which would be suitable 
for sterilizing millions of people with a minimum of time and effort. These experiments were 
conducted by means of X-ray, surgery, and various drugs. Thousands of victims were sterilized.

•	 (J) Experiments with Typhus (Fleckfieber) and Other Pathogens.489 Healthy inmates were 
infected with typhus virus in order to keep the virus alive; over 90 percent of the victims died 
as a result. Other healthy inmates were used to determine the effectiveness of vaccines and 
chemical substances. Some were vaccinated with one of the vaccines or nourished with one 
of the chemical substances and then infected with the virus. Others were infected without 
any previous protection as a control. Hundreds of the subjects died. Experiments with yellow 
fever, smallpox, paratyphus A and B, cholera, and diphtheria were also conducted.

•	 (K) Experiments with Poison.490 Poisons were secretly administered to subjects in their food. 
The victims died as a result of the poison or were killed immediately in order to permit aut-
opsies. Some experimental subjects were shot with poison bullets.

•	 (L) Incendiary Bomb Experiments.491 To test the effect of various pharmaceutical prepara-
tions on phosphorus burns. These burns were inflicted on subjects with phosphorus matter 
taken from incendiary bombs.

483	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, p. 176.

484	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, p. 176.

485	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, pp 176-177.

486	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, p. 177.

487	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, p. 177.

488	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, p. 177.

489	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, pp 177-178.

490	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, p. 178.

491	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in Vol. 2 Trials of War Criminals before the Nuernberg 
Military Tribunals under Control Council Law No. 10 p. 171, p. 178.
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In each case the foregoing experiments were conducted for the benefit of the German Air Force, 
Armed Forces, and Navy, they had nothing to do with the treatment of the persons concerned 
and they were not in those persons’ interest.492

Many victims died as a result of these experiments and the survivors suffered intense, severe and 
grave agony, pain, suffering and anguish and injury, mutilation and/or permanent disability.493

282.	 The experiment was neither justified by the medical, dental or hospital treatment 
of the person or persons concerned nor carried out in such person’s or persons’ 
interest. This element is illustrated by the Brandt et al. case study above. Commentary 
suggests the crime of medical or scientific experiments aims at prohibiting experi-
ments that do not serve a therapeutic purpose but which are rather undertaken in 
order to gain medical or scientific knowledge.494

283.	 Consent is not a defence to this crime. The crime prohibits any medical procedure 
which is not indicated by the state of health of the person concerned and which is not 
consistent with generally accepted medical standards which would be applied under 
similar medical circumstances to persons who are nationals of the party conducting 
the procedure and who are in no way deprived of liberty.495

284.	 The experiment caused death or seriously endangered the physical or mental health 
or integrity of the person or persons. This element is illustrated by the Brandt et al. 
case study above. Experiments that actually cause death or harm to the victim are 
criminalised. In addition, based on the wording “seriously endangered” commentary 
notes that manifestation of harm to health is not needed and the concrete danger of 
the harm is sufficient for the crime to be completed.496 With respect to the reference 
to “integrity” in relation to medical or scientific experiments, commentators note 
that it was considered by the drafters of the Elements of Crimes as only relevant for 
medical or scientific experiments and not mutilation.497

492	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in VVol. 2 Trials of War Criminals before the Nuer-
nberg Military Tribunals under Control Council Law No. 10 p. 171, pp 175-178.

493	 US Military Tribunal No. 1 at Nuremberg, Brandt et al. Judgement; in VVol. 2 Trials of War Criminals before the Nuer-
nberg Military Tribunals under Control Council Law No. 10 p. 171, pp 175-178.

494	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 423-424, paras 438 (“The use of the term ‘medical or scientific experiments’ prohibits using 
any of the persons protected under this article as so-called ‘Guinea-pigs’. Only such acts are prohibited which do not 
serve a therapeutic purpose, but which are rather undertaken in order to gain medical or scientific knowledge”), 439 
(“medical and scientific experiments solely undertaken for scientific purposes cannot be considered to be either 
justified by the medical, dental or hospital treatment of the person concerned nor can they be considered to be 
carried out in his or her interest.”).

495	 ICC Elements of Crimes, Article 8(2)(b)(x)-1, Element 3 fn. 46, applicable to the same element for Article 8(2)(b)
(x)-2.

496	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 425, para. 443; Dörmann, Elements of War Crimes under the Rome Statute of the International 
Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 233.

497	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and Commentary, 
Cambridge University Press, 2003, p. 230.
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285.	 The person or persons victims of the mutilation or the experiment were in the 
power of an adverse party. The personal field of application of this offence draws its 
wording from Article 11(1) of Additional Protocol I: “persons who are in the power 
of the adverse party or who are interned, detained or otherwise deprived of liberty 
as a result of [the armed conflict]”. Commentary suggests “persons in the power of 
an adverse party” encompasses mainly prisoners of war, civilian internees, and all 
persons belonging to a party to the armed conflict finding themselves in the territory 
of an adverse party to the conflict, including territory occupied by the adverse party, 
over which the adverse party exercises public authority, or simply which is under 
the adverse party’s control.498

iii.	 Definition of Physical Mutilation or Medical or Scientific Experiments 
(Subjective Elements)499

286.	 The subjective elements of physical mutilation or medical or scientific experiments 
under the ICC framework are: (1) the perpetrator intentionally and knowingly inflict-
ed the mutilation or the experiment. Additionally, (2) the perpetrator was aware that 
the person or persons were in the power of an adverse party.500

287.	 For the crime of physical mutilation,501 the perpetrator intentionally and knowingly 
inflicted the mutilation.502

288.	 For the crime of medical or scientific experiments,503 the perpetrator intentionally 
and knowingly inflicted the medical or scientific experiment.504

289.	 The perpetrator was aware that the person or persons were in the power of an 
adverse party.505

498	 ICRC Commentary on Additional Protocol I, p. 153, para. 468 (“[T]his first sentence defines the persons covered by 
the application of the principle in the context of the Protocol. These are primarily all persons in the power of the 
adverse Party, i.e., prisoners of war, civilian internees, persons who have been refused authorization to leave the 
territory of this adverse Party, and even all persons belonging to a Party to the conflict who simply find themselves 
in the territory of the adverse Party. The term ‘territory of the adverse Party’ is used here to mean the territory in 
which this Party exercises public authority de facto. However, enemy aliens need not necessarily have anything to do 
directly with the authorities: the simple fact of being in the territory of the adverse Party, as defined above, implies 
that one is ‘in the power’ of the latter. In other words, as specified in the commentary on the fourth Convention, 
the expression ‘in the power’ should not necessarily be taken in the literal sense; it simply signifies that the person 
is in the territory under control of the Power in question […] Finally, the inhabitants of territory occupied by the 
adverse Party are also in the power of this adverse Party.”), see also 469-472; Dörmann, Elements of War Crimes under 
the Rome Statute of the International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 
231.

499	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

500	 ICC Elements of Crimes, Article 8(2)(b)(x)-1, -2. See also SCSL, Sesay et al. Trial Judgement, paras 180-181 in the 
context of non-international armed conflict.

501	 ICC Elements of Crimes, Article 8(2)(b)(x)-1.
502	 ICC Statute, Article 30.
503	 ICC Elements of Crimes, Article 8(2)(b)(x)-2.
504	 ICC Statute, Article 30.
505	 This subjective element flows from ordinary knowledge under Article 30(1), (3) of the ICC Statute.
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iv.	 Contextual Elements

290.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;506

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;507 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.508

d.	 Wilfully Causing Great Suffering or Serious Injury to Body or Health (ICTY 
Statute, Article 2(c); ICC Statute, Article 8(2)(a)(iii))

291.	 The war crime of wilfully causing great suffering or serious injury to body or health 
is the secondary, residual branch of ‘offences of mistreatment’, interrelated and 
somewhat overlapping with torture or inhuman treatment, including experiments 
and mutilation.509

506	 See above, paras 188-189.
507	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(x).
508	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(x).
509	 ICRC Commentary on Geneva Convention I (1952), p. 372. See also ICTY, Kordic and Cerkez Trial Judgement, para. 

243.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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APPLICABILITY: THE WAR CRIME OF WILFULLY CAUSING GREAT 
SUFFERING OR SERIOUS INJURY TO BODY OR HEALTH MAY BE 
CONSIDERED CRIMINALISED UNDER ARTICLE 438 OF THE CCU AS IT 
MAY BE COVERED, IN PART, BY THE OFFENCE OF "CRUEL TREATMENT 
OF PRISONERS OF WAR OR CIVILIANS" OR MAY BE SUBSUMED 
WITHIN "VIOLATIONS OF RULES OF WARFARE RECOGNISED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BE BINDING BY THE 
VERKHOVNA RADA OF UKRAINE" TO WHICH ARTICLE 438(1) REFERS 
(PARAS 292-296).

Elements of the crimes: To convict a perpetrator for wilfully causing great suffering or seri-
ous injury to body or health as a war crime the following elements need to be established:

(1)	 Objective elements
•	 The perpetrator caused great physical or mental pain or suffering to, or serious injury to 

body or health of, one or more persons (paras 298-303).
•	 The person or persons were protected under one or more of the Geneva Conventions of 1949 

(paras 304-305).

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly caused the great physical or mental pain or 

suffering, or the serious injury to body or health (paras 307-308).
•	 The perpetrator was aware of the factual circumstances that established protected status of 

the persons under one or more of the Geneva Conventions of 1949 (para. 309).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 310).
•	 The conduct of the perpetrator took place in the context of and was associated with the 

conflict (para. 310).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict ((para. 310).

i.	 Applicability under Article 438

292.	 The war crime of wilfully causing great suffering or serious injury to body or health 
could be considered explicitly covered, in part, under the offence of “cruel treat-
ment of prisoners of war or civilians”. This offence may also be subsumed within 
“violations of rules of warfare recognised by international instruments consented 
to be binding by the Verkhovna Rada of Ukraine” to which Article 438(1) refers. As 
explained below, this violation of IHL is prohibited under international instruments 
ratified by Ukraine and has been recognised as a war crime, particularly by the same 
provisions of those same international instruments. Thus, it may be concluded that 
the violation is criminalised under Article 438.
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293.	 Wilfully causing great suffering or serious injury is a violation of rules of warfare 
recognised by international treaties ratified by Ukraine. Wilfully causing great 
suffering or serious injury is a violation of IHL in international armed conflict in the 
sense of a grave breach of the four Geneva Conventions of 1949.510 Ukraine is a State 
party to the Geneva Conventions.511

294.	 Recognition as a war crime. Wilfully causing great suffering or serious injury is rec-
ognised as a war crime in international armed conflict, because it is a grave breach 
of the Geneva Conventions.512 Such criminalisation also has the status of customary 
international law.513 The offence is expressly codified as a war crime in Article 2(c) 
of the ICTY Statute and Article 8(2)(a)(iii) of the ICC Statute.514

295.	 Wilfully causing great suffering or serious injury as explicitly covered, in part, by 
“cruel treatment of prisoners of war or civilians”. The war crime of wilfully causing 
great suffering or serious injury overlaps with inhuman treatment.515 As explained 
above, the war crime of inhuman treatment could be considered explicitly covered 
by the offence of “cruel treatment of prisoners of war or civilians” enumerated by 
Article 438 of the CCU.

296.	 The foregoing supports a conclusion that wilfully causing great suffering or serious 
injury can be considered criminalised under Article 438 of the CCU.

ii.	 Definition of Wilfully Causing Great Suffering or Serious Injury to Body or 
Health (Objective Elements)

297.	 The objective elements of wilfully causing great suffering or serious injury are: (1) 
the perpetrator caused (a) great physical or mental pain or suffering to, or (b) serious 
injury to body or health of, one or more persons; (2) such person or persons were 
protected under one or more of the Geneva Conventions of 1949.516

298.	 The perpetrator caused great physical or mental pain or suffering to, or serious 
injury to body or health of, one or more persons.

299.	 This offence may be committed by an act or an omission.517

510	 Geneva Convention I, Articles 49-50, see also 12; Geneva Convention II, Articles 50-51, see also 12; Geneva Conven-
tion III, Articles 129-130, see also 13; Geneva Convention IV, Articles 146-147, see also 27, 32. ICRC Commentary on 
Geneva Convention I (2016), para. 2998 (“[apart from the grave breaches provisions,] [t]he prohibition on causing 
great suffering or serious injury to body or health is not found per se in any particular article of the Geneva Conven-
tions, but it expresses the obligation to treat protected persons humanely and to respect their physical and mental 
integrity at all times.”).

511	 Ukraine ratified the Geneva Conventions on 3 August 1954. ICRC, IHL Database, Treaties, States Parties and Com-
mentaries, Ukraine..

512	 Geneva Convention I, Articles 49-50; Geneva Convention II, Articles 50-51; Geneva Convention III, Articles 129-130; 
Geneva Convention IV, Articles 146-147. 

513	 ICRC, IHL Database, Customary IHL, Rule 156. Serious violations of international humanitarian law constitute war 
crimes, see also more generally Rule 87. Civilians and persons hors de combat must be treated humanely.

514	 ICTY Statute, Article 2(c); ICC Statute, Article 8(2)(a)(iii). See also above, paras 166-182.
515	 ICRC Commentary on Geneva Convention I (1952), p. 372. See also ICTY, Kordic and Cerkez Trial Judgement, para. 

243.
516	 ICC Elements of Crimes, Article 8(2)(a)(iii).
517	 ICTY, Celebici Trial Judgement, para. 511 ("The Trial Chamber thus finds that the offence of wilfully causing great 
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300.	 Physical or mental pain or suffering, or injury to body or health. This is one offence, 
the first element of which is framed as an alternative, i.e. physical or mental pain or 
suffering; and/or, injury to body or health.518

301.	 This alternative reference to “injury” distinguishes the crime of wilfully causing great 
suffering or serious injury519 from the other mistreatment crimes.520 Namely, torture 
and inhuman treatment require physical or mental pain or suffering, regardless of 
whether there is injury or otherwise.521 Mutilation and biological, medical or scientific 
experiments centre on endangerment of physical or mental health and/or integrity, 
again regardless of whether injury is actually occasioned or otherwise.522

302.	 The jurisprudence of the ad hoc international criminal tribunals has developed such 
that the great suffering or serious injury to body or health could include mental 
health.523 With respect to the ICC, commentary notes that States Parties in negotiating 
the ICC Elements of Crimes purposefully applied the word “mental” to “physical or 
mental pain or suffering”, but not to “injury to body or health”.524 ICC jurisprudence 
has not to date addressed this issue.

suffering or serious injury to body or health constitutes an act or omission[…]").
518	 ICTY, Celebici Trial Judgement, para. 506 ("The construction of the phrase “wilfully causing great suffering or serious 

injury to body or health” indicates that this is one offence, the elements of which are framed in the alternative and 
apparent on its face.").

519	 Under ICC Statute, Article 8(2)(a)(iii).
520	 Under ICC Statute, Articles 8(2)(a)(ii), 8(2)(b)(x).
521	 ICC Elements of Crimes, Article 8(2)(a)(ii)-1, -2, Element 1; see above paras 228-247, 270-290. I.e. for example occa-

sioning a serious injury but without pain or suffering could amount to this crime of wilfully causing great suffering 
or serious injury under Article 8(2)(a)(iii) of the ICC Statute; but not to inhuman treatment under Article 8(2)(a)(ii) 
of the ICC Statute. Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd 
Edition, C.H. Beck Hart Nomos, 2016, p. 338, para. 107 (“there is hardly any difference between the two crimes [of 
wilfully causing great suffering or serious injury and inhuman treatment] in the Elements of Crimes, unless injury 
is caused, which does not at the same time lead to great physical or mental pain”); see ICTY, Naletilic and Martinovic 
Trial Judgement, para. 341 (“This crime is distinguished from that of inhuman treatment in that it requires a showing 
of serious mental or physical injury.”); ICTY, Kordic and Cerkez Trial Judgement, para. 245.

522	 ICC Elements of Crimes, Article 8(2)(a)(ii)-3, Elements 1-2, Article 8(2)(b)(x)-1, -2, Elements 1-2; see above paras 
270-280, 285, 286-287,290.

523	 ICTY, Naletilic and Martinovic Trial Judgement, para. 339 (“The offence of wilfully causing great suffering or serious 
injury to body or health under Article 2(c) of the Statute is defined as: a. an intentional act or omission consisting 
of causing great suffering or serious injury to body or health, including mental health, b. committed against a pro-
tected person.”); ICTY, Celebici Appeal Judgement, para. 424 (“[Wilfully causing great suffering or serious injury to 
body or health under Article 2] is defined as: a. an intentional act or omission consisting of causing great suffering 
or serious injury to body or health, including mental health.”); ICTY, Kordic and Cerkez, Trial Judgement, paras 244 
(“In interpreting this Commentary, the Chamber agrees with the findings of the Trial Chamber in Celebici, which 
held, inter alia, that the scope of this crime encompasses mental, in addition to physical suffering.”), 245 (“[…] the 
crime of wilfully causing great suffering or serious injury to body or health constitutes an intentional act or omission 
which causes serious mental or physical suffering or injury”); ICTY, Celebici Trial Judgement, para. 509 (“Secondly, 
the Commentary suggests that ‘causing great suffering’ encompasses more than mere physical suffering, and in-
cludes moral suffering. This view is supported by the plain, ordinary meaning of the words ‘wilfully causing great 
suffering’, which are not qualified by the words ‘to body or health’, as is the case with ‘causing injury’. Thus, the 
suffering incurred can be mental or physical.”); referencing ICRC Commentary on Geneva Convention IV (1958), p 
599.

524	  ICC Elements of Crimes, Article 8(2)(a)(iii); ICRC Commentary on Geneva Convention I (2016), para. 3000 (“States 
negotiating the ICC Elements of Crimes took the view, however, that it would be difficult to conceive of mental injury. 
Under the ICC Elements of Crimes, the elements adopted for this grave breach therefore include the phrase ‘mental 
or physical’ only in relation to the suffering caused.”); Triffterer and Ambos (Eds.), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, C.H. Beck Hart Nomos, 2016, p. 338, para. 108.
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303.	 “Great” and “serious” requisite level of severity. Assessing the level of severity is done 
on a case by case basis. The ad hoc international criminal tribunals interpreted the 
term “serious” along the lines that there does not need to be “permanent and irreme-
diable harm”, only “harm [going] beyond temporary unhappiness, embarrassment, 
or humiliation”, i.e. “[resulting] in a grave and long-term disadvantage to a person’s 
ability to lead a normal and constructive life”.525 Another criterion which may be used 
for assessing the seriousness of the injury to body or health is the length of time the 
victim is incapacitated for work.526

CASE STUDY: EXAMPLES AMOUNTING TO THE CRIME OF WILFULLY 
CAUSING GREAT SUFFERING OR SERIOUS INJURY TO BODY OR HEALTH
International jurisprudence has considered that the following examples can amount to the crime 
of wilfully causing great suffering or serious injury:

•	 Beating, hitting and kicking.527

•	 Stabbing to limbs.528

•	 Tying a detainee to a roof beam, beating him including striking him with a baseball bat.529

•	 Pouring gasoline on a detainee’s trousers, setting them on fire and burning his legs.530

•	 Placing a burning fuse cord around a detainee’s genital area.531

•	 Forcing victims to sing nationalistic songs of an adverse party.532

•	 Forcing a victim to chew and eat a bullet.533

•	 Forcing a victim to strip, to do push-ups and to clean the boots of adverse party officers.534

•	 Forcing victims to crawl on the ground and in mud.535

525	 ICTY, Naletilic and Martinovic Trial Judgement, para. 342; referencing ICTY, Krstic Trial Judgement, para. 513 ("The 
gravity of the suffering must be assessed on a case by case basis and with due regard for the particular circumstanc-
es. In line with the Akayesu Judgement, the Trial Chamber states that serious harm need not cause permanent and 
irremediable harm, but it must involve harm that goes beyond temporary unhappiness, embarrassment or humili-
ation. It must be harm that results in a grave and long-term disadvantage to a person’s ability to lead a normal and 
constructive life."); and ICTR, Akayesu Trial Judgement, para. 502 ("causing serious bodily or mental harm to members 
of the group does not necessarily mean that the harm is permanent and irremediable."). The Trial Chambers in the 
latter two judgements were assessing serious bodily or mental harm to members of a group as an act of genocide, 
under ICTY Statute, Article 4(2)(b); ICTR Statute, Article 2(2)(b).

526	 ICTY, Naletilic and Martinovic Trial Judgement, para. 340 (“In describing serious injury to body or health, [the Com-
mentary to Article 147 of Geneva Convention IV] states that the concept usually uses as a criterion of seriousness 
the length of time the victim is incapacitated for work.”); referencing ICRC Commentary on Geneva Convention IV 
(1958), p 599; see also Kordic and Cerkez, Trial Judgement, para. 243; ICTY, Celebici Trial Judgement, paras 507, 510.

527	 ICTY, Naletilic and Martinovic Trial Judgement, paras 349-351, 353-357; ICTY, Celebici Trial Judgement, paras 1019, 
1029-1034, 1046-1048..

528	 ICTY, Naletilic and Martinovic Trial Judgement, paras 349-350.
529	 ICTY, Celebici Trial Judgement, paras 1012, 1016, 1018, 1046-1048.
530	 ICTY, Celebici Trial Judgement, paras 1012, 1016-1018, 1046-1048.
531	 ICTY, Celebici Trial Judgement, paras 1019, 1038-1040, 1046-1048.
532	 ICTY, Naletilic and Martinovic Trial Judgement, paras 349-350, 357.
533	 ICTY, Naletilic and Martinovic Trial Judgement, paras 349, 351.
534	 ICTY, Naletilic and Martinovic Trial Judgement, paras 349, 351.
535	 ICTY, Naletilic and Martinovic Trial Judgement, paras 353-354.

https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
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https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-147/commentary/1958?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-147/commentary/1958?activeTab=default
https://www.legal-tools.org/doc/d4fedd/pdf
https://www.legal-tools.org/doc/6b4a33/pdf
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
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•	 Forcing detainees to drink urine.536

•	 Creating and maintaining an atmosphere of terror in a prison-camp and constant fear to 
detainees by killing and abuse.537

•	 Inhumane detention conditions and chronically depriving detainees of adequate water, food, 
sleeping and toilet facilities and medical care.538

304.	 The person or persons were protected under one or more of the Geneva Conven-
tions of 1949. The persons upon whom great suffering or serious injury was inflicted 
must be protected under one of the four Geneva Conventions namely:

•	 Members of armed forces and combatants who are wounded, sick and/or ship-
wrecked (Geneva Convention I, Article 13; Geneva Convention II, Article 13);

•	 Medical and religious personnel (Geneva Convention I, Articles 24, 25, 26; Geneva 
Convention II, Articles 36, 37; Geneva Convention IV, Article 20);

•	 Prisoners of war (Geneva Convention III, Article 4); or
•	 Civilians who at a given moment and in any manner whatsoever find themselves 

in the hands of a party to the armed conflict or occupying power of which they 
are not nationals (Geneva Convention IV, Articles 4, 13).539

305.	 Allegiance to a party and that party’s control over persons and territory. Concerning the 
last category of civilians under Article 4 of Geneva Convention IV, strict, formal/
legal nationality is not as important as the substance of relations of victims vis-à-vis 
perpetrators.540 Allegiance to a party to the armed conflict, and control by this party 
over persons in a given territory, may be regarded as the crucial test.541 As attacking 
forces of a party to the armed conflict gradually gain control of territory, individual 

536	 ICTY, Celebici Trial Judgement, paras 1016, 1018.
537	 ICTY, Celebici Trial Judgement, paras 1073, 1112, 1116, 1118-1119; ICTY, Celebici Appeal Judgement, para. 525.
538	 ICTY, Celebici Trial Judgement, paras 1073, 1112-1115, 1117-1119; ICTY, Celebici Appeal Judgement, para. 525.
539	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 357-358 in relation to the crime of 

inhuman treatment under Article 8(2)(a)(ii) of the ICC Statute, but this consideration may also apply mutatis mutandis 
to the present crime. See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 98.

540	 ICTY, Celebici Appeal Judgement, paras 83-84 (“Article 4 of Geneva Convention IV is to be interpreted as intending 
to protect civilians who find themselves in the midst of an international, or internationalised, conflict to the max-
imum extent possible. The nationality requirement of Article 4 should therefore be ascertained upon a review of 
'the substance of relations' and not based on the legal characterisation under domestic legislation. In today’s ethnic 
conflicts, the victims may be 'assimilated' to the external State involved in the conflict, even if they formally have 
the same nationality as their captors, for the purposes of the application of humanitarian law, and of Article 4 of 
Geneva Convention IV specifically. The Appeals Chamber thus agrees with the Tadic Appeal Judgement that 'even 
if in the circumstances of the case the perpetrators and the victims were to be regarded as possessing the same 
nationality, Article 4 would still be applicable.”).

541	 ICTY, Tadic Appeal Judgement, paras 165-166 ("This legal approach, hinging on substantial relations more than on 
formal bonds, becomes all the more important in present-day international armed conflicts. While previously wars 
were primarily between well-established States, in modern inter-ethnic armed conflicts such as that in the former 
Yugoslavia, new States are often created during the conflict and ethnicity rather than nationality may become the 
grounds for allegiance. Or, put another way, ethnicity may become determinative of national allegiance. Under these 
conditions, the requirement of nationality is even less adequate to define protected persons. In such conflicts, not 
only the text and the drafting history of the Convention but also, and more importantly, the Convention’s object and 
purpose suggest that allegiance to a Party to the conflict and, correspondingly, control by this Party over persons 
in a given territory, may be regarded as the crucial test.").

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://www.legal-tools.org/doc/6b4a33/pdf
https://www.legal-tools.org/doc/6b4a33/pdf
https://www.legal-tools.org/doc/051554/pdf
https://www.legal-tools.org/doc/6b4a33/pdf
https://www.legal-tools.org/doc/051554/pdf
https://www.legal-tools.org/doc/67a9ec/pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
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civilians in these successive areas automatically become protected persons, provided 
they do not claim allegiance to the party in question.542

iii.	 Definition of Wilfully Causing Great Suffering or Serious Injury to Body or 
Health (Subjective Elements)543

306.	 The subjective elements of wilfully causing great suffering or serious injury are: (1) 
the perpetrator intentionally and knowingly caused the great physical or mental pain 
or suffering, or the serious injury to body or health; (2) The perpetrator was aware 
of the factual circumstances that established protected status under one or more of 
the Geneva Conventions of 1949.544

307.	 The perpetrator intentionally and knowingly caused the great physical or mental 
pain or suffering, or the serious injury to body or health.545 Commentators suggest 
that because of the use of the notion “wilfully” in the ICC Statute, a lower mens rea 
standard could apply to this offense as “wilfully” has been generally interpreted by 
the ICTY jurisprudence as including direct intent and recklessness (dolus eventualis).546

542	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 292 ("Under the case law of the 
international tribunals, an individual civilian falls 'into the hands of' a party to the conflict when that individual is 
in the territory under the control of such a party."), 293 ("Therefore, in the view of the Chamber, as the attacking 
forces of a party to the conflict gradually gain control of a targeted village, individual civilians in these successive 
areas automatically become protected persons within the meaning of article 4 GC IV, provided they do not claim 
allegiance to the party in question. Article 8(2)(a)(i) of the Statute thus prohibits the wilful killing of those civilians 
in such a circumstance" Element 2 of which applies equally to wilfully causing great suffering or serious injury to 
body or health under Article 8(2)(a)(iii).), 358 ("Article 8(2)(a)(ii) of the Statute therefore applies to those situations 
in which protected civilians are inhumanely treated 'in the hands of' a party to the conflict, and thus also applies to 
the inhuman treatment of the protected persons by an attacking force, when such conduct occurs after the overall 
attack has ended, and defeat or full control of the targeted village has been secured. In addition, this provision pro-
hibits perpetrators from inflicting inhuman treatment on protected persons as these forces move toward areas of 
enemy resistance in a targeted village" again Element 2 of which applies equally to wilfully causing great suffering 
or serious injury to body or health under Article 8(2)(a)(iii).).

543	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

544	 ICC Elements of Crimes, Article 8(2)(a)(iii).
545	 This subjective element flows from ordinary intent and knowledge under Article 30 of the ICC Statute. .
546	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 

Hart Nomos, 2016, p. 339, para. 110; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford 
University Press, 2020, p. 488, para. 1273; ICTY, Blaskic Trial Judgement, para. 152 (“[A]ccording to the Trial Chamber, 
the mens rea constituting all the violations of Article 2 of the Statute [containing the grave breaches] includes both 
guilty intent and recklessness which may be likened to serious criminal negligence."). See also ICTY, Celebici Trial 
Judgement, para. 511 ("The Trial Chamber thus finds that the offence of wilfully causing great suffering or serious 
injury to body or health constitutes an act or omission that is intentional, being an act which, judged objectively, is 
deliberate and not accidental, which causes serious mental or physical suffering or injury.").

https://www.legal-tools.org/doc/67a9ec/pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.legal-tools.org/doc/6b4a33/pdf
https://www.legal-tools.org/doc/6b4a33/pdf


115  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

308.	 The crime can be inflicted for any or no motives such as revenge or out of sadism.547 
The perpetrator does not need to have completed a value judgment as to the aspects 
of “greatness” or “seriousness” of the consequences.548

309.	 The perpetrator was aware of the factual circumstances that established protected 
status under one or more of the Geneva Conventions of 1949. With respect to civil-
ians and nationality, the perpetrator needs only to know that the victim belonged to 
an adverse party to the armed conflict.549

iv.	 Contextual Elements

310.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;550

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;551 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.552

547	 ICTY, Naletilic and Martinovic Trial Judgement, para. 340 (“The Commentary to Article 147 of Geneva Convention IV 
describes the offence of wilfully causing great suffering as referring to suffering which is inflicted without ends in 
view for which torture or biological experiments are carried out. It could be inflicted for other motives such as […] 
revenge or out of sadism.”); referencing ICRC Commentary on Geneva Convention IV (1958), p. 599. See also ICTY, 
Kordic and Cerkez Trial Judgement, para. 243; ICTY, Celebici Trial Judgement, paras 507-508, 511.

548	 ICC Elements of Crimes, General introduction, para. 4 ("With respect to mental elements associated with elements 
involving value judgement, such as those using the terms 'inhumane' or 'severe', it is not necessary that the per-
petrator personally completed a particular value judgement, unless otherwise indicated."); Triffterer and Ambos 
(Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck Hart Nomos, 2016, p. 
339, para. 111.

549	 ICC Elements of Crimes, Article 8(2)(a)(i), Element 3 fn. 33, applicable to the corresponding element in each crime 
under Article 8(2)(a). See also ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 360 
applying fn. 33 by extension to all protected persons under the four Geneva Conventions ("In accordance with footnote 
33 of the Elements of Crimes, it is not necessary for the perpetrator to have evaluated and concluded that the victim 
was a legally a protected person under any of the four Geneva Conventions, but rather that the perpetrator knows 
that 'the victim belonged to an adverse party to the conflict'.") in relation to the crime of inhuman treatment under 
Article 8(2)(a)(ii) but this consideration may also apply mutatis mutandis to the present crime since this element is 
identical for both offences.

550	 See above, paras 188-189.
551	 See above, paras 190-198. See alsoICC Elements of Crimes, Article 8(2)(a)(iii).
552	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(a)(iii).
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iii.	 Committing outrages upon personal dignity, in particular humiliating and 
degrading treatment (ICTY Statute, Article 3; ICC Statute, Article 8(2)(b)(xxi))

APPLICABILITY: OUTRAGES UPON PERSONAL DIGNITY CAN BE 
CONSIDERED CRIMINALISED UNDER ARTICLE 438(1) OF THE CCU 
AS IT IS SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS 
OF RULES OF THE WARFARE RECOGNIZED BY INTERNATIONAL 
INSTRUMENTS CONSENTED TO BY BINDING BY THE VERKHOVNA 
RADA (PARLIAMENT) OF UKRAINE” (PARAS 311-314).

Elements of the crime: To convict a perpetrator of the war crime of outrages upon personal 
dignity, the following elements must be established:

(1)	 Objective elements
•	 The perpetrator humiliated, degraded or otherwise violated the dignity of one or more per-

sons (paras 315-319).
•	 The severity of the humiliation, degradation or other violation was of such degree as to be 

generally recognised as an outrage upon personal dignity (para. 320).

(2)	 Subjective elements
•	 The perpetrator intended to commit an act or omission which would generally be considered 

to cause serious humiliation, degradation or otherwise be a serious attack on human dignity 
(paras 321-322).

•	 The perpetrator knew that the act or omission could cause serious humiliation, degradation 
or otherwise be a serious attack on human dignity (para. 323).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 324).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 324).
•	 The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 324).

a.	 Applicability under Article 438

311.	 Article 438 of the CCU does not explicitly criminalise outrages upon personal dignity 
as a war crime. However, as outlined below, this offence may be subsumed under 
“other violations of rules of the warfare recognised by international instruments 
consented to by binding nature of which has been approved by the Verkhovna Rada 
(Parliament) of Ukraine” to which Article 438(1) refers.

312.	 Outrages upon personal dignity is a violation of the laws of warfare recognised in 
international treaties ratified by Ukraine. Outrages upon personal dignity is qual-
ified as a serious violation of IHL in an international armed conflict. It is reflected 
in Article 75(2)(b) of Additional Protocol I and is also encompassed by the notion 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
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of inhumane treatment included in Articles 14 and 52 of the Geneva Convention III 
and Article 27 of Geneva Convention IV.553 Ukraine has ratified these instruments.554

313.	 Recognition as war crimes. In addition, outrages upon personal dignity is recognised 
as a war crime in international armed conflict, with the status of customary interna-
tional law. It is recognised as a war crime because it is a grave breach of Additional 
Protocol I under Article 85.555 The ICRC’s Customary Law Study considers its crim-
inalisation as customary.556 The crime is codified as a war crime in Article 8(2)(b)
(xxi) of the ICC Statute applicable to international armed conflict. The ICTY found 
that the offence could be subsumed under Article 3 of the ICTY Statute (violations of 
the laws and customs of war) applicable to both international and non-international 
armed conflicts ICTY.557

314.	 All of these elements support a finding, that committing outrages upon personal 
dignity is to be considered criminalised under Article 438(1) of the CCU.

b.	 Definition of outrages upon personal dignity (Objective Elements)

315.	 As to the objective element, the war crime of outrages upon personal dignity requires 
that: (1) the perpetrator humiliated, degraded or otherwise violated the dignity of 
one or more persons; and (2) the severity of the humiliation, degradation or other 
violation is of such a degree as to be generally recognised as an outrage upon per-
sonal dignity.558

316.	 The perpetrator humiliated, degraded or otherwise violated the dignity of one or 
more persons. Outrages upon personal dignity is defined as “any act or omission 
which would be generally considered to cause serious humiliation, degradation or 
otherwise be a serious attack on human dignity”.559

553	 See ICRC Commentary on Additional Protocol I, para. 3048 referring to Articles 14 and 52 of Geneva Convention III 
and article 27 of Geneva Convention IV. The expression outrage upon personal dignity derives from Common article 
3 to the Geneva Conventions applicable in non-international armed conflict. The Commentary to common article 3 
notes that “humane treatment” must be understood within the meaning of article 27 of Geneva Convention IV. Thus, 
while the expression outrage upon personal dignity was not mentioned expressly in the Geneva Conventions outside 
Common Article 3, the notion of inhumane treatment contained therein in both international and non-international 
armed conflict are intrinsically related. Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: 
A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 470, paras 616, 618 (“The ICRC Commentary to the Add. 
Prot. I acknowledges article 75 para. 2 (b)’s tie to both common article 3 and article 27 of Geneva Convention IV”).

554	 Ukraine ratified the Geneva Conventions, 1949 on 3 August 1954 and Additional Protocol 1 on 25 January 1990. See 
ICRC, Treaties and States Parties, Ukraine.

555	 Additional Protocol I, Article 85(1)-(3)(e), (5).
556	 ICRC, IHL Database, Customary IHL, Rule 156. Serious violations of international humanitarian law constitute war 

crimes. See also Robert Cryer, Darryl Robinson, Sergey Vasiliev, An Introduction to International Criminal Law and 
Procedure, Cambridge University Press, 2nd Edition, 2010, p. 291.

557	 ICTY, Aleksovski Trial Judgement, paras 55-56; ICTY, Aleksovski Appeals Judgement, paras 17-28. In the context of 
non-international armed conflict see ICTY, Kunarac et al. Trial Judgement, para. 408; ICTY Kunarac et al. Appeal 
Judgement, paras 67-68 (recognising outrages upon personal dignity as a war crime in non-international armed 
conflict under Article 3 of the Statute). The ICTY also concluded that the offence be subsumed under the notion of 
inhuman treatment under Article 2(b) of the ICTY Statute applicable to international armed conflicts. See ICTY, Prlic 
et al. Trial Judgement, vol. III. of VI, para. 115. 

558	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 367.
559	 ICTY, Kunarac et al. Appeal Judgement, para. 163 (“In explaining that outrages upon personal dignity are constituted 

by “any act or omission which would be generally considered to cause serious humiliation, degradation or other-
wise be a serious attack on human dignity”, the Trial Chamber correctly defined the objective threshold for an act 
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317.	 The offence is not predicated on a specific “list of acts”. The core element to qualify 
as outrages upon personal dignity is that the conduct results in the humiliation, 
degradation or violation of the person’s dignity.560

318.	 Likewise, there is no requirement that the conduct causes or involves physical or 
mental harm however serious, as the offence captures all acts or omissions aimed 
at humiliating and ridiculing an individual, including forcing to perform degrading 
acts.561

ICC, KATANGA AND NGUDJOLO CHUI DECISION ON THE CONFIRMATION 
OF CHARGES, PARA. 369
The types of actions or omissions which could constitute a crime under article 8(2)(b)(xxi) were 
left undefined. As a result, the core element of this war crime is the humiliation, degradation, 
or violation of the person’s dignity”. (…) The jurisprudence of the ICTY provides that “so long as 
the serious humiliation or degradation is real and serious,” there is no requirement that such 
suffering be lasting, or that it is “necessary for the act to directly harm the physical or mental 
well-being of the victim.

319.	 Notably, the ICTY jurisprudence has determined that, in and of itself, murder cannot 
be characterised as outrages upon personal dignity, as causing death is different from 
serious humiliation, degradation or attacks on human dignity.562 At the same time, 
victims of the crime can include deceased persons.563 In these terms, disrespectful 
acts against corpses (e.g. performing sexual acts on corpses or burying them in latrine 
pits) may also amount to outrages upon personal dignity.564

to constitute an outrage upon personal dignity. It was not obliged to list the acts which constitute outrages upon 
personal dignity”.).

560	 ICTY, Kunarac et al. Appeal Judgement, para. 162 (“Contrary to the claims of the Appellant, the Appeals Chamber 
considers that the Trial Chamber was not obliged to define the specific acts which may constitute outrages upon 
personal dignity. Instead it properly presented the criteria which it used as a basis for measuring the humiliating or 
degrading character of an act or omission"); ICTY, Furundzija Trial Judgement, para. 183 (“The general principle of 
respect for human dignity is the basic underpinning and indeed the very raison d’être of international humanitarian 
law and human rights law; indeed in modern times it has become of such paramount importance as to permeate 
the whole body of international law. This principle is intended to shield human beings from outrages upon their 
personal dignity, whether such outrages are carried out by unlawfully attacking the body or by humiliating and 
debasing the honour, the self-respect or the mental well being of a person.”).

561	 ICRC Commentary to Additional Protocol I, Article 75(2) (b); ICTY, Kvocka Trial Judgement, para.172 (“The focus 
of violations of dignity is primarily on acts, omission, or words that do not necessarily involve long-term physical 
harm, but which nevertheless are serious offences deserving of punishment”); ICTY, Kunarac et al. Trial Judgement, 
paras 501 (“Insofar as this definition provides that an outrage upon personal dignity is an act which ‘cause[s] serious 
humiliation or degradation to the victim’, the Trial Chamber agrees with it. However, the Trial Chamber would not 
agree with any indication from the passage above that this humiliation or degradation must cause ‘lasting suffering’ 
to the victim. So long as the humiliation or degradation is real and serious, the Trial Chamber can see no reason 
why it would also have to be ‘lasting’”), 502-503.

562	 ICTY, Kvocka Trial Judgement, para. 172 (“In the view of the Trial Chamber, murder in and of itself cannot be char-
acterized as an outrage upon personal dignity. Murder causes death, which is different from concepts of serious 
humiliation, degradation or attacks on human dignity”).

563	 ICC Elements of Crimes, Article 8(2)(b)(xxi), fn. 49 (“For this crime, ‘persons’ can include dead persons.”).
564	 ICTR, Bagosora Decision on Motions for Judgement of Acquittal, para. 40 (“In its Response, the Prosecution has 

identified the alleged acts. which it considers relevant to this charge: forced incest, burying corpses in latrine pits; 
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320.	 The severity of the humiliation, degradation or other violation was of such degree 
as to be generally recognised as an outrage upon personal dignity. The determina-
tion of whether the humiliation, degradation, or violation to the person’s dignity is of 
sufficient severity to be “generally recognized” as an outrage upon personal dignity 
is to be carried out objectively and on case-by-case basis.565 To avoid a subjective 
assessment of the conduct that would depend on the sensitivity of each victim, in 
the Aleksovski case, the ICTY Trial Chamber has clarified that the humiliation of the 
victim must be so intense that a reasonable person would be outraged.566 While the 
assessment must be objective, it should take into account relevant factors such as 
the culture or religion of the victim.567

ICC, ONGWEN TRIAL JUDGEMENT, PARA. 2756 (FOOTNOTES OMITTED)
Whether the ‘severity’ of the humiliation, degradation or violation is ‘generally recognised’ as an 
outrage upon personal dignity entails an objective assessment of a reasonable person and must 
be assessed on a case-by-case basis. There is no requirement that the suffering or injury must 
have long term effects.

CASE STUDY: EXAMPLES OF OUTRAGE UPON PERSONAL DIGNITY
While there is no exhaustive list of acts that can constitute outrage upon personal dignity, the 
practice of the ICC, the ICTY and the International Criminal Tribunal for Rwanda (ICTR) con-
sidered that the following acts could amount to outrages upon personal dignity:

•	 Rape and other forms of sexual violence such as forced penetration of the mouth by the male 
sexual organ; sexual slavery or forced incest;568

•	 Forcing a woman to walk in public wearing only her blouse and underwear, and then cutting 
off her underwear with a knife;569

leaving infants without care after killing their guardians; and removing fetuses from the womb. (…) the Chamber 
finds that a reasonable trier of fact could, if the evidence were to be believed, find the Accused guilty beyond a 
reasonable doubt of outrages upon personal dignity· for one or more of the criminal acts described”).

565	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 369 (“The acts of humiliation, degra-
dation or violation to the person's dignity must be committed with objectively sufficient gravity so as to be ‘generally 
recognized as an outrage upon personal dignity.’”); ICC, Al Hassan Decision on the Confirmation of the Charges, para. 
262 (“La réponse à la question de savoir si l’humiliation, la dégradation ou la violation était d’une ‘gravité’ suffisante 
pour être ‘généralement considérée’ comme une atteinte à la dignité de la personne, doit résulter d’une évaluation 
objective, opérée au cas par cas.”) (available only in French). See also ICC, Ongwen Trial Judgement,para. 2756.

566	 ICTY, Aleksovski Trial Judgement, para. 56 (“an objective component to the actus reus is apposite: the humiliation to 
the victim must be so intense that the reasonable person would be outraged.”).

567	 ICC Elements of Crimes, Article 8(2)(b)(xxi), fn. 49 (“This element takes into account relevant aspects of the cultural 
background of the victim.”).

568	 ICTR, Bagosora Trial Judgement, para. 2254; ICTR, Akayesu Trial Judgement, para. 688; ICTY, Kunarac et al. Appeal 
Judgement, para.162; ICTY, Furundzija Trial Judgement, para. 183. ICTR, Bagosora Decision on Motions for Judgement 
of Acquittal, para. 40; SCSL, Taylor Trial Judgement, para. 432. 

569	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 375, 377. 
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•	 Forcing a young woman to undress and do gymnastics naked in the public courtyard of the 
bureau communal, in front of a crow;570

•	 Forcing someone to kill another person with a club and to inspect corpses and forcing some-
one to beat a person to death;571

•	 Forcing a person to watch someone being killed;572

•	 Forcing mothers to abandon their children on the side of the road;573

•	 Leaving infants without care after killing their guardians;574

•	 Removing a fetus from the womb;575

•	 Suspend handcuffed and naked female detainees or to forcing them to stay a long time in 
certain positions;576

•	 Using detainees as human shields or trench diggers;577

•	 Imposing conditions of constant fear of being subjected to physical, mental, or sexual vio-
lence on detainees578

•	 Forcing detainees to relieve bodily functions in their clothing;579

•	 Burying corpses in latrine pits580.

c.	 Definition of outrages upon personal dignity (Subjective Elements)581

321.	 As to the subjective element within the ICC framework, outrages upon personal dignity 
requires that the perpetrator: (1) intended to commit an act or omission which would 
generally be considered to cause serious humiliation, degradation or otherwise be a 
serious attack on human dignity (intent); and (2) knew or is aware that it will occur 
in the ordinary course fo event that the act or omission could cause serious humilia-
tion, degradation or otherwise be a serious attack on human dignity (knowledge).582

570	 ICTR, Akayesu Trial Judgement, para. 688.
571	 ICC, Ongwen Trial Judgement, paras 2903, 3065.
572	 ICC, Ongwen Trial Judgement, para. 2903.
573	 ICC, Ongwen Trial Judgement, para. 2903.
574	 ICTR, Bagosora Decision on Motions for Judgement of Acquittal, para. 40.
575	 ICTR, BBagosora Decision on Motions for Judgement of Acquittal, , para. 40.
576	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 370.
577	 ICTY, Aleksovski Trial Judgement, para. 229. 
578	 ICTY, Kvocka et al. Trial Judgement, para. 173
579	 ICTY, Kvocka et al. Trial Judgement, para. 173.
580	 ICTR, Bagosora Decision on Motions for Judgement of Acquittal, para. 40.
581	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

582	 ICC Statute, Article 30; ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 372. 
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322.	 With respect to the intent, outrages upon personal dignity does not require that the 
perpetrator has the specific intent to humiliate, ridicule or degrade the victim,583 or 
any form of discriminatory intent or motives.584

323.	 As to the knowledge requirement at the ICTY and SCSL, it is sufficient that the 
perpetrator knew that his/her acts and omissions “could” generally cause serious 
humiliation, degradation or a an attack on human dignity. There is no requirement 
that the perpetrator “should” or “must” know of the actual consequences of his/her 
acts and omissions.585

SCSL, RUF TRIAL JUDGEMENT, PARA. 177 (FOOTNOTES OMITTED)
The Chamber also recognises that the mens rea of the offence does not require that the Accused 
had a specific intent to humiliate or degrade the victims, that is, that he perpetrated the act for 
that very reason. The act or omission must, however, have been done intentionally and the Ac-
cused must have known “that his act or omission could cause serious humiliation, degradation 
or otherwise be a serious attack on human dignity.” The Chamber considers that there is no re-
quirement to establish that the Accused knew of the “actual consequences of the act”, but only 
of its possible consequences. There is no additional requirement to establish that the Accused 
had a discriminatory intent or motive.

d.	 Contextual Elements

324.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;586

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;587 and

583	 ICTY, Aleksovski Appeals Judgement, para. 27 (“the Appeals Chamber does not interpret the observation in the ICRC 
Commentary on the Additional Protocols, that the term ‘outrages upon personal dignity’ refers to acts ‘aimed at 
humiliating and ridiculing’ the victim, as necessarily supporting a requirement of a specific intent on the part of 
a perpetrator to humiliate, ridicule or degrade the victims. The statement seems simply to describe the conduct 
which the provision seeks to prevent”).

584	 ICTY, Aleksovski Appeals Judgement, para. 28 (“it is not an element of offences under Article 3 of the Statute, nor of 
the offence of outrages upon personal dignity, that the perpetrator had a discriminatory intent or motive”). See also 
ICC, Ongwen Trial Judgement, para. 2756.

585	 ICTY, Kunarac et al. Appeal Judgement, paras 165-166 (“The Trial Chamber carried out a detailed review of the case-
law relating to the mens rea of the crime of outrages upon personal dignity. The Trial Chamber was never directly 
confronted with the specific question of whether the crime of outrages upon personal dignity requires a specific 
intent to humiliate or degrade or otherwise seriously attack human dignity. However, after reviewing the case-law, 
the Trial Chamber properly demonstrated that the crime of outrages upon personal dignity requires only a knowl-
edge of the ‘possible’ consequences of the charged act or omission. The relevant paragraph of the Trial Judgement 
reads as follows: As the relevant act or omission for an outrage upon personal dignity is an act or omission which 
would be generally considered to cause serious humiliation, degradation or otherwise be a serious attack on hu-
man dignity, an accused must know that his act or omission is of that character — i.e., that it could cause serious 
humiliation, degradation or affront to human dignity. This is not the same as requiring that the accused knew of 
the actual consequences of the act.”). See also ICTY, Kunarac et al. Trial Judgement, paras 512-513.

586	 See above, paras 188-189.
587	 See above, paras 190-198 See also ICC Elements of Crimes, Article 8(2)(b)(xxi).
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iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.588

iv.	 Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 
sterilisation, or any other form of sexual violence of comparable gravity (ICC 
Statute, Article 8(2)(xxii)).

325.	 This section addresses a cluster of offenses related to sexual violence. It includes the 
war crimes of: rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 
sterilisation and any other form of sexual violence of comparable gravity.

a.	 Rape

APPLICABILITY: THE WAR CRIME OF RAPE CAN BE CONSIDERED 
CRIMINALISED UNDER ARTICLE 438 OF THE CCU AS IT IS SUBSUMED 
UNDER THE NOTION OF “OTHER VIOLATIONS OF THE LAWS OR 
CUSTOMS OF WAR RECOGNISED BY INTERNATIONAL TREATIES 
THE BINDING NATURE OF WHICH HAS BEEN APPROVED BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS 316-321).

Elements of the crime: To convict a perpetrator for the war crime of rape the following ele-
ments need to be established:

(1)	 Objective elements
•	 The perpetrator invaded the body of a person by conduct resulting in penetration, however 

slight, of any part of the body of the victim or of the perpetrator with a sexual organ, or of 
the anal or genital opening of the victim with any object or any other part of the body (paras 
333-334).

•	 The invasion was committed by force, or by threat of force or coercion, such as that caused 
by fear of violence, duress, detention, psychological oppression or abuse of power, against 
such person or another person, or by taking advantage of a coercive environment, or the 
invasion was committed against a person incapable of giving genuine consent (paras 335-338).

(2)	 Subjective elements
•	 The perpetrator intentionally invaded the body of a person (para. 339).
•	 The perpetrator was aware that the act was committed by force, by the threat of force or 

coercion, by taking advantage of a coercive environment, or against a person incapable of 
giving genuine consent (para. 340).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 341).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 341).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 341).

588	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xxi)..

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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i.	 Applicability under Article 438

326.	 Although not explicitly mentioned in Article 438 of the CCU, rape may be subsumed 
under “any other violations of rules of warfare recognized by international instru-
ments consented to be binding by the Verkhovna Rada of Ukraine” to which Article 
438(1) refers. As explained below, rape is prohibited under international instruments 
ratified by Ukraine and a violation of this prohibition has been recognised as a war 
crime. These factors support interpreting Article 438 of the CCU as criminalising 
violations of this prohibition.

327.	 Rape constitutes a violation of International Humanitarian Law reflected in inter-
national treaties ratified by Ukraine. Article 27 of Geneva Convention IV ratified 
by Ukraine explicitly prohibits rape by stipulating that “women shall be especially 
protected against any attack on their honour, in particular against rape, enforced 
prostitution, or any form of indecent assault.”589 Rape is listed as an example of in-
humane treatment in the aforementioned article.590 Geneva Convention III does not 
explicitly prohibit rape. Nonetheless, considering that the Convention requires the 
humane treatment of prisoners of war at all times and prohibits acts of violence or 
intimidation against them, the ICRC Commentary submits that it implicitly prohibits 
rape.591

328.	 Moreover, Article 76 of Additional Protocol I, ratified by Ukraine, reiterates the 
prohibition of rape included in Article 27 of Geneva Convention IV.592 In addition to 
the above, Article 75 of Additional Protocol I requires the humane treatment of all 
persons that find themselves in the power of a Party to the armed conflict and pro-
hibits, amongst other, “outrages upon personal dignity, in particular humiliating and 
degrading treatment, enforced prostitution and any form of indecent assault”.593 While 
Article 75(2)(b) of Additional Protocol I does not mention rape, the jurisprudence of 
international criminal tribunals has considered rape to fall within the scope of “out-

589	 Notwithstanding the focus of this provision on “women”, the ICRC Commentary notes that “the prohibition of 
sexual violence is recognised to encompass violence not only against women and girls, but any person, including 
men and boys.” See ICRC Commentary on Geneva Convention III (2020), para. 736. Ukraine ratified the 1949 Geneva 
Conventions on 3 August 1954. See ICRC, Treaties, States Parties and Commentaries, Ukraine.

590	 ICRC Commentary on Geneva Convention III (2020), para. 737; ICRC, IHL Database, Customary Law, Rule 156. 
Definition of War Crimes (“Although rape was prohibited by the Geneva Conventions, it was not explicitly listed as 
a grave breach either in the Conventions or in Additional Protocol I but would have to be considered a grave breach 
on the basis that it amounts to inhuman treatment or wilfully causing great suffering or serious injury to body or 
health.”); See also ICTY, Prlic Trial Judgement, Vol. I of VI, para.116 (“[...] any sexual violence inflicted on the physical 
and moral integrity of a person by means of threat, intimidation or force, in such a way as to degrade or humiliate 
the victim, may constitute inhuman treatment under Article 2(b) of the Statute.”) (footnotes omitted); ICTY Statute, 
Article 2 (“Grave breaches of the Geneva Conventions of 1949”).

591	 Geneva Convention III, Article 13; ICRC Commentary on Geneva Convention III (2020), para. 1578. With regard to 
non-international armed conflicts, Common Article 3 to the 1949 Geneva Conventions prohibits “outrages upon 
personal dignity, in particular humiliating and degrading treatment”. Pursuant to the ICRC Commentary, “[w]hile 
common Article 3 does not explicitly prohibit sexual violence, it does so implicitly because it establishes an obliga-
tion of humane treatment and prohibits violence to life and person, including mutilation, cruel treatment, torture 
and outrages upon personal dignity.” ICRC Commentary on Geneva Convention III, para. 732.

592	 Ukraine ratified Additional Protocol I on 25 January 1990. See ICRC, Treaties, States Parties and Commentaries, 
Ukraine. With regard to Additional Protocol II to the 1949 Geneva Conventions applicable during non-international 
armed conflicts, Article 4 of the instrument explicitly states that rape remains prohibited at any time and any place 
whatsoever. 

593	 Additional Protocol I, Article 75(1) and (2)(b). 

https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=default
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74/JUD251R2000462232.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-13/commentary/2020?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949/article-3?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=1949GCs-APs-and-commentaries#641
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/ihl-treaties/apii-1977?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default


124  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

rages upon personal dignity”.594 Therefore, for the purposes of Article 438 of the CCU, 
rape could constitute a violation of the laws of warfare recognised in international 
instruments accepted as binding by the Ukrainian parliament.

329.	 Recognition as a war crime. Violations of the rules of IHL requiring the humane 
treatment of protected persons constitute grave breaches of the 1949 Geneva Con-
ventions and their Additional Protocol I.595 Rape can constitute inhumane treatment 
and therefore amount to a grave breach of the Geneva Conventions and Additional 
Protocol I.596 Graves breaches of the Geneva Conventions and Additional Protocol I 
are war crimes.597 Rape may also qualify as a war crime without necessarily consti-
tuting a grave breach.598

330.	 The ICC Statute recognises violations of the prohibition of rape as a war crime appli-
cable to an international armed conflict.599 The war crime of rape is included in the 
list of “other serious violations of the laws and customs applicable in international 
armed conflict” under the ICC Statute. With regard to the ICTY, while not explicitly 
listed as a war crime in the ICTY Statute, the Tribunal’s jurisprudence confirms that 
rape may constitute a grave breach or a serious violation of the laws or customs of 
war under Article 3 of the ICTY Statute.600

594	 ICTY, Kunarac et al. Trial Judgement, para. 436 (“The jurisdiction to prosecute rape as an outrage against personal 
dignity, in violation of the laws or customs of war pursuant to Article 3 of the Statute, including upon the basis of 
common Article 3 to the 1949 Geneva Conventions, is also clearly established.”) (footnotes omitted); ICTR, Akayesu 
Trial Judgement, para. 688 (“Sexual violence falls within the scope of “outrages upon personal dignity”, set forth in [...] 
Article 4(e) of the Tribunal’s Statute [...].”); ICTY, Furundzija Trial Judgement, para. 274 (“[the accused] is individually 
responsible for outrages upon personal dignity including rape, a violation of the law and customs of war under Article 
3 of the Statute.”); ICTR, Bagosora et al. Trial Judgement, para. 2254 (“The Chamber finds Bagosora guilty of outrages 
against personal dignity as violation of Article 3 Common to the Geneva Conventions and of Additional Protocol II 
(Count 12) for the rapes committee between 6 and 9 April 1994 [...].”); ICRC Commentary on Geneva Convention III 
(2020), paras 708, 742; See also ICRC Commentary on Additional Protocol I, p. 873, para. 3047, according to which 
acts that constitute humiliating and degrading treatment are included in Article 27 of Geneva Convention IV. The 
latter states that “[w]omen shall be especially protected against any attack on their honour, in particular against 
rape, enforced prostitution, or any form of indecent assault.” Given the above, rape can be considered “degrading 
treatment” and therefore an outrage upon personal dignity.

595	 Geneva Convention I, Article 50; Geneva Convention II, Article 51; Geneva Convention III, Article 130; Geneva Con-
vention IV, Article 147; Additional Protocol I, Article 85.

596	 ICRC Commentary on Geneva Convention III (2020), para. 737; ICRC, IHL Database, Customary Law, Rule 156. 
Definition of War Crimes (“Although rape was prohibited by the Geneva Conventions, it was not explicitly listed as 
a grave breach either in the Conventions or in Additional Protocol I but would have to be considered a grave breach 
on the basis that it amounts to inhuman treatment or wilfully causing great suffering or serious injury to body or 
health”); ICTY, Prlic Trial Judgement, Vol. I of VI, para.116 (“[...] any sexual violence inflicted on the physical and 
moral integrity of a person by means of threat, intimidation or force, in such a way as to degrade or humiliate the 
victim, may constitute inhuman treatment under Article 2(b) of the Statute.”) (footnotes omitted).

597	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes; ICRC, Advisory Service on International 
Humanitarian Law, Obligations in terms of penal repression, p. 1.

598	 Gloria Gaggioli, “Sexual violence in armed conflicts: A violation of international humanitarian law and human 
rights law”, 96 International Review of the Red Cross, p. 527 (“[...] Rape and other forms of sexual violence can also 
be qualified as war crimes in the context of international armed conflicts, without necessarily being grave breach-
es. This is important to note in particular for sexual abuses that do not enter into the specific categories of grave 
breaches or that are committed against individuals who do not fall within the category of protected persons.”).

599	 ICC Statute, Article 8(2)(b)(xxii). The ICC Statute also identifies this offence as a war crime in non-international 
armed conflicts, ICC Statute, Article 8(2)(e)(vi). The ICTR Statute and the SCSL Statute include rape in the list of 
crimes falling under “violations of Article 3 Common to the Geneva Conventions and of Additional Protocol II” in 
the context of non-international armed conflicts. See ICTR Statute, Article 4; SCSL Statute, Article 3.

600	 See Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 481, para. 661; ICTY, Kunarac et al. Trial Judgement, para. 436 (“The Statute refers explicitly 
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331.	 These factors support recognition of the criminalisation of rape under Article 438(1) 
of the CCU.

ii.	 Definition of Rape (Objective Elements)

332.	 The objective elements of this war crime require that: (1) the perpetrator invaded 
the body of a person by conduct resulting in penetration, however slight, of any part 
of the body of the victim or of the perpetrator with a sexual organ, or of the anal or 
genital opening of the victim with any object or any other part of the body; and (2) 
the invasion was committed by force, or by threat of force or coercion, such as that 
caused by fear of violence, duress, detention, psychological oppression or abuse of 
power, against such person or another person, or by taking advantage of a coercive 
environment, or the invasion was committed against a person incapable of giving 
genuine consent.601

333.	 The perpetrator invaded the body of a person by conduct resulting in penetration, 
however slight, of any part of the body of the victim or of the perpetrator with a 
sexual organ, or of the anal or genital opening of the victim with any object or 
any other part of the body. To establish the first element of the war crime of rape, it 
must be demonstrated that there was an “invasion” of the body of a person through 
penetration.

ICC, NTAGANDA TRIAL JUDGEMENT, PARA. 933 
(FOOTNOTES OMITTED)602

The concept of ‘invasion’ is intended to be broad enough to be gender-neutral. Accordingly, ‘in-
vasion’, in the Court’s legal framework, includes same-sex penetration, and encompasses both 
male and/or female perpetrators and victims.

to rape as a crime against humanity within the Tribunal’s jurisdiction in Article 5(g). The jurisdiction to prosecute 
rape as an outrage against personal dignity, in violation of the laws or customs of war pursuant to Article 3 of the 
Statute, including upon the basis of common Article 3 to the 1949 Geneva Conventions, is also clearly established.”) 
(footnotes omitted). The ICTY has also considered that rape and other forms of sexual violence may amount to 
torture which constitutes a grave breach under Article 2 of the ICTY Statute. See ICTY, Kunarac et al. Appeal Judge-
ment, para. 150.

601	 ICC Elements of Crimes, Article 8(2(b)(xxii)-1; ICC, Katanga and Ngudjolo Chui Decision on Confirmation of Charges, 
para. 342. 

602	 In relation to the offence of rape in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute but 
the consideration may also apply mutatis mutandis to the present crime.
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334.	 There are two forms of penetration covered by this element:
•	 Penetration of any part of the body with a sexual organ.603 This not only covers the 

penetration of the vagina or anus, but also covers oral penetration (i.e., penetra-
tion of the mouth).604 In addition, the penetration may be of any part of the body 
of the victim or the perpetrator.605

ICC, KATANGA TRIAL JUDGEMENT, PARA. 963 
(FOOTNOTES OMITTED)606

The Chamber considers that the first constituent element is established where the perpetrator 
invaded the body of a person by conduct resulting in penetration, even where the perpetrator 
does not engage in the act of penetration. In fact, the element is framed so as to also foresee the 
eventuality that the perpetrator is penetrated in addition to that of the perpetrator causing or 
prompting penetration.

•	 Penetration of the anal or genital opening of the victim with any object or any other 
part of the body.607 This covers penetration of the body of the victim only (and not 
the perpetrator) with something other than a sexual organ which could include 
penetration with either a) other body parts, for example a hand, or b) an object.608

335.	 The invasion was committed by (1) force, or (2) by threat of force or coercion, such 
as that caused by fear of violence, duress, detention, psychological oppression or 
abuse of power, against such person or another person, or (3) by taking advantage of 
a coercive environment. This element provides for the circumstances and conditions 

603	 ICC Elements of Crimes, Article 8(2(b)(xxii)-1.
604	 ICC, Bemba Trial Judgement, para. 101 (“The Chamber notes that the definition of rape encompasses acts of ‘invasion’ 

of any part of a victim’s body, including the victim’s mouth, by a sexual organ.”); SCSL, Sesay et al. Trial Judgement, 
para. 146 (“The first element of the actus reus defines the type of invasion that is required to constitute the offence 
of rape and covers two types of penetration, however slight. The first part of the provision refers to the penetration 
of any part of the body of either the victim or the Accused with a sexual organ. The ‘any part of the body’ in this part 
includes genital, anal or oral penetration.”) (footnotes omitted) (in relation to the offence of rape in non-international 
armed conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to 
the present crime.); ICTY, Furundzija Trial Judgement, para. 185 (“[...]The Trial Chamber finds that the following 
may be accepted as the objective elements of rape: (i) the sexual penetration, however slight: (a) of the vagina or 
anus of the victim by the penis of the perpetrator or any other object used by the perpetrator; or (b) of the mouth 
of the victim by the penis of the perpetrator; (ii) by coercion or force or threat of force against the victim or a third 
person.”).

605	 ICC Elements of Crimes, Article 8(2(b)(xxii)-1; ICC, Katanga Trial Judgement, para. 963 (in relation to the offence of 
rape in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also 
apply mutatis mutandis to the present crime.); Triffterer and Ambos (Eds.), Rome Statute of the International Criminal 
Court: A Commentary, 3rd Edition, C.H. Beck Hart Nomos, 2016, p. 486, para. 677.

606	 In relation to the offence of rape in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute but 
the consideration may also apply mutatis mutandis to the present crime.

607	 ICC Elements of Crimes, Article 8(2(b)(xxii)-1..
608	 ICTR, Akayesu Trial Judgement, para. 596 (“[...] variations on the act of rape may include acts which involve the in-

sertion of objects and/or the use of bodily orifices not considered to be intrinsically sexual.”); SCSL, Sesay et al. Trial 
Judgement, para. 146 (“The second part of the provision refers to the penetration of the genital or anal opening of 
the victim with any object or any other part of the body. This part is meant to cover penetration with something 
other than a sexual organ which could include either other body parts or any other object.”) (footnotes omitted); 
See also ICTR, Gacumbitsi Trial Judgement, para. 321 (in relation to the offence of rape in non-international armed 
conflict but the consideration may also apply mutatis mutandis to the present crime.).
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which give the penetration a criminal character.609 In Kunarac et al., the ICTY Appeals 
Chamber agreed with the Trial Chamber’s finding that “force is not an element per 
se of rape” and that “there are factors ‘other than force’ which would render an act 
of sexual penetration non-consensual or non-voluntary on the part of the victim.”610

ICC, ONGWEN TRIAL JUDGEMENT, PARA. 2710 
(FOOTNOTES OMITTED)611

Coercive circumstances need not be evidenced by a show of physical force — threats, intimidation, 
extortion, and other forms of duress which prey on fear or desperation may constitute coercion. 
Coercion may be inherent in certain circumstances, such as armed conflict or the military pres-
ence of hostile forces amongst the civilian population. Several factors may contribute to creating 
a coercive environment, such as the number of people involved in the commission of the crime, 
or whether the rape is committed during or immediately following a combat situation, or is 
committed together with other crimes.

336.	 Establishing one of the above coercive circumstances (force, threat of force or coer-
cion, and taking advantage of a coercive environment) is sufficient for penetration 
to amount to the war crime of rape.612 In addition, there is no requirement that the 
victim resisted.613

337.	 Moreover, as recognised in the extracts from the judgement in the text box below, it 
is not necessary to prove the victim’s lack of consent.614

609	 ICC, Bemba Trial Judgement, para. 102; ICC, Katanga Trial Judgement, para. 964 (in relation to the offence of rape 
in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply 
mutatis mutandis to the present crime.).

610	 ICTY, Kunarac et al. Appeal Judgement, para. 129; ICTY Kunarac et al Trial Judgement, paras 438, 458.
611	 In relation to the offence of rape in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute but 

the consideration may also apply mutatis mutandis to the present crime.
612	 ICC, Ntaganda Trial Judgement para. 934 (“The establishment of at least one of the coercive circumstances or 

conditions set out in the second element is therefore sufficient alone for penetration to amount to rape [...].”) 
(footnotes omitted); ICC, Katanga Trial Judgement, para. 965 (in relation to the offence of rape in non-international 
armed conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to 
the present crime.).

613	 ICC, Ongwen Trial Judgement, para. 2709 (“there is no requirement of resistance on the part of the victim”).
614	 ICC, Ongwen Trial Judgement, para. 2709; ICC, Ntaganda Trial Judgement, para. 934; ICC, Katanga Trial Judgement, 

para. 965 (in relation to the offence of rape in non-international armed conflict under Article 8(2)(e)(vi) of the ICC 
Statute but the consideration may also apply mutatis mutandis to the present crime.).

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
http://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF


128  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

ICC, BEMBA TRIAL JUDGEMENT, PARAS 105-106 
(FOOTNOTES OMITTED)615

105. The Chamber notes that the victim’s lack of consent is not a legal element of the crime of rape 
under the Statute. The preparatory works of the Statute demonstrate that the drafters chose not 
to require that the Prosecution prove the non-consent of the victim beyond reasonable doubt, on 
the basis that such a requirement would, in most cases, undermine efforts to bring perpetrators 
to justice.
106. Therefore, where “force”, “threat of force or coercion”, or “taking advantage of coercive 
environment” is proven, the Chamber considers that the Prosecution does not need to prove the 
victim’s lack of consent.

338.	 The invasion was committed (4) against a person incapable of giving genuine 
consent. The second element of the war crime of rape also cover cases where the 
“invasion” was committed against a person not able to give consent due to “natural, 
induced or age-related incapacity”.616 Upon such cases, the ICC Trial Chamber in Bem-
ba determined that only proof of the impact of the “natural, induced or age-related 
incapacity” on the victim’s ability to give consent is required.617

iii.	 Definition of Rape (Subjective Elements)618

339.	 The subjective elements of the war crime of rape require that the perpetrator (1) in-
tentionally invaded the body of a person; and (2) the perpetrator was aware that the 
act was committed by force, or by threat of force or coercion, by taking advantage of 
a coercive environment, or against a person incapable of giving genuine consent.619

340.	 With regard to “intent”, in the Katanga case, the Trial Chamber determined that this 
standard is satisfied “where it is proven that the perpetrator acted deliberately or 
failed to act (1) such that penetration took place or (2) whereas he or she was aware 
that such a consequence would arise in the ordinary course of events.”620

615	 In relation to the offence of rape in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute but 
the consideration may also apply mutatis mutandis to the present crime.

616	 ICC Elements of Crimes, Article 8(2(b)(xxii)-1, fn 51; ICC, Bemba Trial Judgement, para. 107 (in relation to the offence 
of rape in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may 
also apply mutatis mutandis to the present crime.).

617	 ICC, Bemba Trial Judgement, para. 107 (in relation to the offence of rape in non-international armed conflict under 
Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the present crime.).

618	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

619	 ICC Elements of Crimes, Article 8(2(b)(xxii)-1; ICC Statute, Article 30; ICC, Katanga Trial Judgement, paras 969-970 (in 
relation to the offence of rape in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute but the 
consideration may also apply mutatis mutandis to the present crime.). See also ICTY Kunarac et al Trial Judgement, 
para. 460 (“The mens rea is the intention to effect this sexual penetration, and the knowledge that it occurs without 
the consent of the victim.”).

620	 ICC, Katanga Trial Judgement, para. 970 (in relation to the offence of rape in non-international armed conflict under 
Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the present crime.).

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
http://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF


129  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

iv.	 Contextual Elements

341.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;621

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;622 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.623

a.	 Sexual Slavery

APPLICABILITY: THE WAR CRIME OF SEXUAL SLAVERY CAN BE 
CONSIDERED CRIMINALISED UNDER ARTICLE 438 OF THE CCU AS IT IS 
SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS OF THE LAWS 
OR CUSTOMS OF WAR RECOGNISED BY INTERNATIONAL TREATIES 
THE BINDING NATURE OF WHICH HAS BEEN APPROVED BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS 342-346).

Elements of the crime: To convict a perpetrator for the war crime of sexual slavery the fol-
lowing elements need to be established:

(1)	 Objective elements
•	 The perpetrator exercised any or all of the powers attaching to the right of ownership over 

one or more persons, such as by purchasing, selling, lending or bartering such a person or 
persons, or by imposing on them a similar deprivation of liberty (paras 348-353).

•	 The perpetrator caused such person or persons to engage in one or more acts of a sexual 
nature (paras 354-356).

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly exercised any or all of the powers attaching to 

the right of ownership over one or more persons (para. 357).
•	 The perpetrator intentionally and knowingly caused such person or persons to engage in one 

or more acts of a sexual nature (para. 357).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 358).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 358).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 358).

621	 See above, paras188-189.
622	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-1.
623	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-1.
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i.	 Applicability under Article 438

342.	 Although not explicitly mentioned in Article 438 of the CCU, sexual slavery may be 
subsumed within “any other violations of rules of warfare recognized by interna-
tional instruments consented to be binding by the Verkhovna Rada of Ukraine” to 
which Article 438(1) refers. As explained below, sexual slavery is prohibited under 
international instruments ratified by Ukraine and a violation of this prohibition has 
been recognised as a war crime. These factors support interpreting Article 438 of the 
CCU as criminalising violations of this prohibition.

343.	 Sexual slavery constitutes a violation of International Humanitarian Law reflected 
in international treaties ratified by Ukraine. While the 1949 Geneva Conventions 
and their Additional Protocols do not explicitly prohibit sexual slavery, this conduct 
is implicitly prohibited by IHL rules requiring the humane treatment of protected 
persons.624 For instance, Article 27 of Geneva Convention IV — ratified by Ukraine — 
requires that “[protected persons] shall at all times be humanely treated, and shall 
be protected especially against all acts of violence or threats thereof […].” Article 75 
of Additional Protocol I, also ratified by Ukraine, further states that persons that find 
themselves in the power of a Party to the armed conflict shall be treated humanely 
in all circumstances. Specifically, Article 75(2)(b) of Additional Protocol I prohibits, 
amongst other acts, “outrages upon personal dignity, in particular humiliating and 
degrading treatment, enforced prostitution and any form of indecent assault.”625 
Therefore, for the purposes of Article 438 of the CCU, sexual slavery constitutes a 
violation of the laws of warfare recognised in international instruments accepted as 
binding by the Ukrainian parliament.

344.	 Recognition as a war crime. Violations of the rules of IHL requiring the humane 
treatment of protected persons constitute grave breaches of the 1949 Geneva Con-
ventions and their Additional Protocol I.626 Sexual slavery can constitute inhumane 
treatment and therefore amount to a grave breach of the Geneva Conventions and 
Additional Protocol I.627 Grave breaches of the Geneva Conventions and Additional 

624	 Geneva Convention I, Article 12(2); Geneva Convention II, Article 12; Geneva Convention III, Article 13(1); Geneva 
Convention IV, Articles 5(3), 27(1), 127(1); Additional Protocol I, Articles 10(2), 75; Geneva Conventions I-IV, Common 
Article 3; Additional Protocol II, Article 4(1); ICRC Commentary on Geneva Convention III, para. 1578 (“While Article 
13 does not explicitly prohibit sexual violence, it does so implicitly because it establishes an obligation of humane 
treatment and requires protection against violence or intimidation.”); See also ICTY, Prlic Trial Judgement, Vol. I 
of VI, para.116 (“any sexual violence inflicted on the physical and moral integrity of a person by means of threat, 
intimidation or force, in such a way as to degrade or humiliate the victim, may constitute inhuman treatment.”) 
(footnotes omitted).

625	 There is a clear practice from international criminal tribunals to interpret sexual slavery as constituting outrage 
upon personal dignity. See ICTR, Akayesu Trial Judgement, para. 688 (“Sexual violence falls within the scope of 
“outrages upon personal dignity”, set forth in [...] Article 4(e) of the Tribunal’s Statute [...].”). SCSL, Brima et al. Trial 
Judgement, paras 713 (“[...] The Trial Chamber finds, by a majority, that the evidence adduced by the Prosecution is 
completely subsumed by the crime of sexual slavery and that there is no lacuna in the law which would necessitate 
a separate crime of “forced marriage” as an ‘other inhumane act’. In view of the Trial Chamber’s findings that Count 
7 is bad for duplicity, the Trial will in the interests of justice consider the evidence of Sexual Slavery under Count 
9.”) (footnotes omitted). Count 9 concerns “Outrages Upon Personal Dignity (Article 3(e) of the Statute)”.

626	 Geneva Convention I, Article 50; Geneva Convention II, Article 51; Geneva Convention III, Article 130; Geneva Con-
vention IV, Article 147; Additional Protocol I, Article 85.

627	 ICTY, Prlic Trial Judgement, Vol. I of VI, para.116 (“[...] any sexual violence inflicted on the physical and moral in-
tegrity of a person by means of threat, intimidation or force, in such a way as to degrade or humiliate the victim, 
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Protocol I are war crimes.628 Sexual slavery may also qualify as a war crime without 
necessarily constituting a grave breach.629

345.	 Sexual slavery is expressly codified as a war crime in Article 8(2)(b)(xxii) of the ICC 
Statute applicable to international armed conflict.630 The war crime of sexual slavery 
is included in the list of “other serious violations of the laws and customs applicable 
in international armed conflict” under the ICC Statute.

346.	 These factors support recognition of the criminalisation of sexual slavery under 
Article 438(1) of the CCU.

ii.	 Definition of sexual slavery (Objective Elements)

347.	 The objective elements of the war crime require that: (1) the perpetrator exercised 
any or all of the powers attaching to the right of ownership over one or more persons, 
such as by purchasing, selling, lending or bartering such a person or persons, or by 
imposing on them a similar deprivation of liberty; and (2) the perpetrator caused 
such person or persons to engage in one or more acts of a sexual nature.631

348.	 The perpetrators and victims of the war crime of sexual slavery can be of any sex 
and gender.632

349.	 The perpetrator exercised any or all of the powers attaching to the right of own-
ership over one or more persons, such as by purchasing, selling, lending or bar-
tering such a person or persons or by imposing on them a similar deprivation of 

may constitute inhuman treatment under Article 2(b) of the Statute.”) (footnotes omitted).
628	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes; ICRC, Advisory Service on International 

Humanitarian Law, Obligations in terms of penal repression, p. 1.
629	 Gloria Gaggioli, “Sexual violence in armed conflicts: A violation of international humanitarian law and human 

rights law”, 96 International Review of the Red Cross, p. 527 (“[...] Rape and other forms of sexual violence can also 
be qualified as war crimes in the context of international armed conflicts, without necessarily being grave breach-
es. This is important to note in particular for sexual abuses that do not enter into the specific categories of grave 
breaches or that are committed against individuals who do not fall within the category of protected persons.”).

630	 The ICC Statute also identifies this offence as a war crime in non-international armed conflicts, see ICC Statute, Ar-
ticle 8(2)(e)(vi). While not explicitly mentioned as a war crime in the SCSL Statute, sexual slavery has been charged 
before the court as the war crime of outrages upon personal dignity in a non-international armed conflict. See SCSL 
Statute, Article 3; SCSL, Sesay et al. Trial Judgement, para. 173 (“The Indictment charges the Accused in Count 9 with 
outrages upon personal dignity as a violation of Common Article 3 and of Additional Protocol II punishable under 
Article 3 of the Statute. The Count relates to the Accused’s alleged responsibility for the acts outlined above in Counts 
6 through 8 of the Indictment.”) (Count 6-8 of the Indictment relate to rape, sexual slavery and other inhumane 
acts); SCSL, Brima et al. Trial Judgement, para. 713 (“[...] The Trial Chamber finds, by a majority, that the evidence 
adduced by the Prosecution is completely subsumed by the crime of sexual slavery and that there is no lacuna in the 
law which would necessitate a separate crime of “forced marriage” as an ‘other inhumane act’. In view of the Trial 
Chamber’s findings that Count 7 is bad for duplicity, the Trial will in the interests of justice consider the evidence 
of Sexual Slavery under Count 9.”) (footnotes omitted). Count 9 concerns “Outrages Upon Personal Dignity (Article 
3(e) of the Statute)”.

631	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-2.
632	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 

Hart Nomos, 2016, p. 483, para. 668 (“With the exception of the war crime of forced pregnancy, which by its nature 
can only be committed against women, the drafters of the Rome Statute intended all of the war crimes of sexual vio-
lence under article 8 para. 2 (b) (xxii) to be defined, in principle, in a gender-neutral way. Thus, both victims as well 
as perpetrators may be of any sex and gender. This also results from the almost entirely gender-neutrally wording 
of the elements of crimes for article 8 para. 2 (b) (xxii), and with regard to the war crime of rape is underscored in 
footnote 50 of the elements.”) (footnotes omitted).
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liberty.633 Sexual slavery is a specific form of enslavement.634 Element 1 of the war 
crime of sexual slavery encompasses contemporary forms of slavery.635 In accordance 
with the extract from the ICC Katanga Trial Judgement, exercising powers attaching 
to the right of ownership has been interpreted to mean:

ICC, KATANGA TRIAL JUDGEMENT, PARA. 975 
(FOOTNOTES OMITTED)636

Powers attaching to right of ownership must be construed as the use, enjoyment and disposal of 
a person who is regarded as property, by placing him or her in a situation of dependence which 
entails his or her deprivation of any form of autonomy.

350.	 The ICC Elements of Crimes list examples of the exercise of powers attaching to the 
right of ownership. They include “purchasing, selling, lending or bartering” a person 
or persons,637 or “imposing on them a similar deprivation of liberty”.638 The latter may 
include, amongst other, exacting forced labour, reducing a person to servile status, or 
trafficking in persons,639 and may cover “situations where the victims have not been 

633	 It should be noted that Element 1 is identical in the context of the war crime of “sexual slavery” and the crime against 
humanity of “enslavement”. See ICC Elements of Crimes, Article 7(1) (c) and 8(2)(b)(xxii)-2; Dörmann, Elements of 
War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, Cambridge: Cambridge 
University Press, 2003, p. 328. For this reason, this section of the draft refers to relevant jurisprudence on the crime 
against humanity of enslavement.

634	 ICC, Ongwen Trial Judgement, para. 2715 (“The crime of sexual slavery is a specific form of the crime of ‘enslave-
ment’, penalising the perpetrator’s restriction or control of the victim’s sexual autonomy while held in the state of 
enslavement. The crime of sexual slavery, whether as a crime against humanity or war crime, is committed when 
the material element of enslavement is fulfilled.”) (footnotes omitted) (in relation to the offence of sexual slavery 
in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply 
mutatis mutandis to the present crime.).

635	 ICTY, Kunarac et al. Appeal Judgement, para. 117 (“The Appeals Chamber accepts the chief thesis of the Trial Chamber 
that the traditional concept of slavery, as defined in the 1926 Slavery Convention and often referred to as “chattel 
slavery”, has evolved to encompass various contemporary forms of slavery which are also based on the exercise 
of any or all of the powers attaching to the right of ownership. In the case of these various contemporary forms of 
slavery, the victim is not subject to the exercise of the more extreme rights of ownership associated with “chattel 
slavery”, but in all cases, as a result of the exercise of any or all of the powers attaching to the right of ownership, 
there is some destruction of the juridical personality; the destruction is greater in the case of “chattel slavery” but 
the difference is one of degree. The Appeals Chamber considers that, at the time relevant to the alleged crimes, 
these contemporary forms of slavery formed part of enslavement as a crime against humanity under customary 
international law.”) (footnotes omitted) (in the context of enslavement as a crime against humanity but given that 
enslavement is one of the element of the war crime of sexual slavery this jurisprudence may apply mutatis mutandis 
to this element).

636	 In relation to the offence of sexual slavery in non-international armed conflict under Article 8(2)(e)(vi) of the ICC 
Statute but the consideration may also apply mutatis mutandis to the present crime.

637	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-2.
638	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-2.
639	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-2, fn 53 (“It is understood that such deprivation of liberty may, in 

some circumstances, include exacting forced labour or otherwise reducing a person to servile status as defined in 
the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar 
to Slavery of 1956. It is also understood that the conduct described in this element includes trafficking in persons, 
in particular women and children.”). The examples provided in fn 53 are not exhaustive. See Triffterer and Ambos 
(Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck Hart Nomos, 2016, p. 
496, para. 715.“‘Servile status’ is defined as a person in the condition or status resulting from any of the institutions 
or practices of slavery mentioned in Article 1 of the Convention.” See 1956 Supplementary Convention on the Abo-
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physically confined, but were otherwise unable to leave as they would have nowhere 
else to go and fear for their lives”.640

351.	 The exercise of powers attaching to the right of ownership does not need to involve a 
commercial transaction.641 Instead, as held by the Trial Chamber in the Katanga case 
“the notion of servitude relates first and foremost to the impossibility of the victim’s 
changing his or her condition.”642

352.	 Furthermore, the Appeals Chamber in Kunarac held that it is not necessary that the 
enslavement or the duration of the detention last for an extended period.643

ICTY, KUNARAC ET AL. APPEAL JUDGEMENT, PARA. 121 
(FOOTNOTES OMITTED)
The Trial Chamber found that the duration of the detention is another factor that can be consid-
ered but that its importance will depend on the existence of other indications of enslavement. 
The Appeals Chamber upholds this finding and observes that the duration of the enslavement is 
not an element of the crime. The question turns on the quality of the relationship between the 
accused and the victim. A number of factors determine that quality. One of them is the duration 
of the relationship. The Appeals Chamber considers that the period of time, which is appropriate, 
will depend on the particular circumstances of each case.

353.	 The examples related to the exercise of powers attaching to the right of ownership 
included in Element 1 of the war crime are not exhaustive.644 Indeed, the exertion of 
such powers may take various forms.645 There is no exhaustive list of actions or cir-
cumstances that demonstrate the exercise of powers of ownership over one or more 
persons.646 A case-by-case analysis must be conducted and the following factors can 
be considered to determine whether the perpetrator exercised a power of ownership:

lition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery, Article 7(b).
640	 ICC, Ongwen Trial Judgement, para. 2713; ICC, Ntaganda Trial Judgement, para. 952; ICC, Katanga Trial Judgement, 

para. 977; SCSL, Brima et al. Trial Judgement, para. 709; SCSL, Taylor Trial Judgement, para. 420 (in relation to the 
offence of sexual slavery in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute and as crime 
against humanity but the consideration may also apply mutatis mutandis to the present crime.).

641	 ICC, Ongwen Trial Judgement, para. 2713; ICC, Katanga Trial Judgement, para. 976; ICC, Ntaganda Trial Judgement, 
para. 952; SCSL, Taylor Trial Judgement, para. 420; SCSL, Brima et al. Trial Judgement, para. 709 (in relation to the 
offence of sexual slavery in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute and as crime 
against humanity but the consideration may also apply mutatis mutandis to the present crime.) 

642	 ICC, Katanga Trial Judgement, para. 976 (in relation to the offence of sexual slavery in non-international armed 
conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the 
present crime.).

643	 ICTY, Kunarac et al. Appeal Judgement, para. 121; See also ICC, Ongwen Trial Judgement, para. 2714 (“The law also 
does not establish a minimum period of enslavement.”) (in relation to the offence of sexual slavery in non-inter-
national armed conflict under Article 8(2)(e)(vi) of the ICC Statute, enslavement as crime against humanity but the 
consideration may also apply mutatis mutandis to the present crime.).

644	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 496, para. 715.

645	 ICC, Katanga Trial Judgement, para. 975 (in relation to the offence of sexual slavery in non-international armed 
conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the 
present crime.).

646	 ICC, Ntaganda Trial Judgement, para. 952; ICC, Katanga Trial Judgement, para. 975; ICTY, Kunarac et al. Appeal 
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CASE-STUDY: ONGWEN TRIAL JUDGEMENT (PARA. 2712)647
•	 control or restrictions of someone’s movement and, more generally, measures taken to pre-

vent or deter escape;
•	 control of physical environment;
•	 psychological control or pressure;
•	 force, threat of force or coercion;
•	 duration of the exercise of powers attaching to the right of ownership;
•	 assertion of exclusivity;
•	 subjection to cruel treatment and abuse;
•	 control of sexuality;
•	 forced labour or subjecting the person to servile status; and
•	 the person’s vulnerability and the socio-economic conditions in which the power is exerted.

354.	 The perpetrator caused such person or persons to engage in one or more acts of 
a sexual nature. In addition to demonstrating that the perpetrator exercised the 
power attaching to the right of ownership over a person, it must be established that 
the perpetrator caused the enslaved person to engage in one or more acts of a sexual 
nature.648

SCSL, SESAY ET AL. TRIAL JUDGEMENT, PARA. 162 
(FOOTNOTES OMITTED)649

To convict an Accused for this offence, the Prosecution must also prove that the Accused caused 
the enslaved person to engage in acts of a sexual nature. The acts of sexual violence are the 
additional element that, when combined with evidence of slavery, constitutes sexual slavery.

355.	 As recognised in the extracts from the judgements in the text box below, sexual slavery 
may include rape but is not limited to physical acts of a sexual nature.650

Judgement, para. 119; SCSL, Sesay et al. Trial Judgement, para. 160 (in relation to the offence of sexual slavery in 
non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute, enslavement and sexual slavery as 
crimes against humanity but the consideration may also apply mutatis mutandis to the present crime). 

647	 In relation to the offence of sexual slavery in non-international armed conflict under Article 8(2)(e)(vi) of the ICC 
Statute but the consideration may also apply mutatis mutandis to the present crime.

648	 ICC, Ongwen Trial Judgement, para 2715 (“The crime of sexual slavery, whether as a crime against humanity or war 
crime, is committed when the material element of enslavement is fulfilled and the perpetrator also caused such 
person or persons to engage in one or more acts of a sexual nature.”) (footnotes omitted) (in relation to the offence 
of sexual slavery in non-international armed conflict under Article 8(2)(e)(vi) but the consideration may also apply 
mutatis mutandis to the present crime).

649	 In relation to the offence of sexual slavery as crime against humanity but the consideration may also apply mutatis 
mutandis to the present crime.

650	 ICC, Ongwen Trial Judgement, paras 2716, 3037 (in relation to the offence of sexual slavery in non-international 
armed conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to 
the present crime); ICTR, Akeyesu Trial Judgement, para. 688 (in relation to the offence of “outrages upon personal 
dignity” in non-international armed conflict but the consideration may also apply mutatis mutandis to the present 
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ICTR, AKAYESU TRIAL JUDGEMENT, PARA. 688 
(FOOTNOTES OMITTED)651

The Tribunal considers sexual violence, which includes rape, as any act of a sexual nature which 
is committed on a person under circumstances which are coercive. Sexual violence is not limited 
to physical invasion of the human body and may include acts which do not involve penetration 
or even physical contact.

ICC, ONGWEN TRIAL JUDGEMENT, PARA. 2716 
(FOOTNOTES OMITTED)652

Acts of a sexual nature in this context include acts of rape, but are not limited to them. Accord-
ingly, they [do not need to] involve penetration or even physical contact. The term ‘sexual’ may 
refer to acts carried out through sexual means or by targeting sexuality. Whether an act is sexual 
in nature must be determined on a case-by-case basis, depending on the specific facts and cir-
cumstances of a given case.

356.	 The war crime of sexual slavery may involve more than one perpetrator.653 The acts 
of a sexual nature are not required to be perpetrated by the individual who exercises 
the rights attaching to ownership.654

i.	 Definition of sexual slavery (Subjective Elements)655

357.	 The subjective elements of the war crime require that (1) the perpetrator intentionally 
and knowingly exercised any or all of the powers attaching to the right of ownership 
over one or more persons; and (2) the perpetrator intentionally and knowingly caused 
such person or persons to engage in one or more acts of a sexual nature.656

crime). See also ICTY, Furundzija Trial Judgement, para. 186 (“[I]nternational criminal rules punish not only rape but 
also any serious sexual assault falling short of actual penetration. It would seem that the prohibition embraces all 
serious abuses of a sexual nature inflicted upon the physical and moral integrity of a person by means of coercion, 
threat of force or intimidation in a way that is degrading and humiliating for the victim’s dignity.”).

651	 In relation to the offence of sexual slavery in non-international armed conflict under Article 8(2)(e)(vi) of the ICC 
Statute but the consideration may also apply mutatis mutandis to the present crime.

652	 In relation to the offence of sexual slavery in non-international armed conflict under Article 8(2)(e)(vi) of the ICC 
Statute but the consideration may also apply mutatis mutandis to the present crime.

653	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-2, fn 52 (“Given the complex nature of this crime, it is recognized that 
its commission could involve more than one perpetrator as a part of a common criminal purpose.”).

654	 ICC, Ntaganda Trial Judgement, para. 980 (in relation to the offence of sexual slavery in non-international armed 
conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the 
present crime).

655	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

656	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-2; ICC Statute, Article 30.

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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ICC, KATANGA TRIAL JUDGEMENT, PARA. 981 
(FOOTNOTES OMITTED)657

The Chamber considers that the perpetrator must have been aware of individually or collectively 
exercising one of the attributes of the rights of ownership over a person and forced such person 
to engage in one or more acts of a sexual nature. Therefore the perpetrator must have been aware 
that he or she was exerting such powers and have meant to engage in the conduct in order to 
force the person concerned to engage in acts of a sexual nature or have been aware that such a 
consequence would occur in the ordinary course of events.

iii.	 Contextual Elements

358.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;658

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;659 and

iii.	 The perpetrator was aware of the factual circumstances that established the ex-
istence of an armed conflict.660

657	 In relation to the offence of sexual slavery in non-international armed conflict under Article 8(2)(e)(vi) of the ICC 
Statute but the consideration may also apply mutatis mutandis to the present crime.

658	 See above, paras 188-189.
659	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-2.
660	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-2.

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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b.	 Enforced Prostitution

APPLICABILITY: THE WAR CRIME OF ENFORCED PROSTITUTION CAN 
BE CONSIDERED CRIMINALISED UNDER ARTICLE 438 OF THE CCU 
AS IT IS SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS OF 
THE LAWS OR CUSTOMS OF WAR RECOGNISED BY INTERNATIONAL 
TREATIES THE BINDING NATURE OF WHICH HAS BEEN APPROVED BY 
THE VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS 359-
364).

Elements of the crime: To convict a perpetrator for the war crime of enforced prostitution 
the following elements need to be established:

(1)	 Objective elements
•	 The perpetrator caused one or more persons to engage in one or more acts of a sexual nature 

by force, or by threat of force or coercion, such as that caused by fear of violence, duress, 
detention, psychological oppression or abuse of power, against such person or persons or 
another person, or by taking advantage of a coercive environment or such person’s or persons’ 
incapacity to give genuine consent (para. 366-368).

•	 The perpetrator or another person obtained or expected to obtain pecuniary or other advan-
tage in exchange for or in connection with the acts of a sexual nature (para. 369).

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly caused one or more persons to engage in one or 

more acts of a sexual nature by force, by the threat of force or coercion, by taking advantage 
of a coercive environment, or against a person incapable of giving genuine consent (para. 370).

•	 The perpetrator intended that they or another person would obtain a pecuniary or other 
advantage in exchange for or in connection with the acts of sexual nature (para. 370).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 371).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 371).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 371).

i.	 Applicability under Article 438

359.	 Although not explicitly mentioned in Article 438 of the CCU, enforced prostitution 
may be subsumed within “any other violations of rules of warfare recognized by in-
ternational instruments consented to be binding by the Verkhovna Rada of Ukraine” 
to which Article 438(1) refers. As explained below, enforced prostitution is prohibited 
under international instruments ratified by Ukraine and a violation of this prohibition 
has been recognised as a war crime. These factors support interpreting Article 438 
CCU as criminalising violation of this prohibition.
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360.	 Enforced prostitution constitutes a violation of International Humanitarian Law 
reflected in international treaties ratified by Ukraine. Article 27 of Geneva Con-
vention IV ratified by Ukraine requires that “women shall be especially protected 
against any attack on their honour, in particular against rape, enforced prostitution, 
or any form of indecent assault.”661 Enforced prostitution is listed as an example of 
inhumane treatment in the aforementioned article.662 Regarding Geneva Convention 
III, it does not explicitly prohibit enforced prostitution. Nonetheless, considering 
that the Convention requires the humane treatment of prisoners of war at all times 
and prohibits acts of violence or intimidation against them, the ICRC Commentary 
submits that it implicitly prohibits sexual violence.663

361.	 Moreover, Article 76 of Additional Protocol I ratified by Ukraine reiterates the pro-
hibition of enforced prostitution included in Geneva Convention IV.664 In addition, 
Article 75 of Additional Protocol I requires the humane treatment of all persons that 
find themselves in the power of a Party to the armed conflict and prohibits, amongst 
other, “outrages upon personal dignity, in particular humiliating and degrading treat-
ment, enforced prostitution and any form of indecent assault”.665 Therefore, for the 
purposes of Article 438 of the CCU, enforced prostitution constitutes a violation of 
the laws of warfare recognised in international instruments accepted as binding by 
the Ukrainian parliament.

362.	 Recognition as a war crime. Violations of the rules of IHL requiring the humane 
treatment of protected persons constitute grave breaches of the 1949 Geneva Conven-
tions and their Additional Protocol I.666 Enforced prostitution can constitute inhumane 
treatment and therefore amount to a grave breach of the Geneva Conventions and 
Additional Protocol I.667 Graves breaches of the Geneva Conventions and Additional 

661	 Notwithstanding the focus of this provision on “women”, the ICRC Commentary notes that “the prohibition of 
sexual violence is recognised to encompass violence not only against women and girls, but any person, including 
men and boys.” See ICRC Commentary on Geneva Convention III (2020), para. 736. Ukraine ratified the 1949 Geneva 
Conventions on 3 August 1954. See ICRC, Treaties, States Parties and Commentaries, Ukraine.

662	 ICRC Commentary on Geneva Convention III (2020), para. 737. See also ICTY, Prlic Trial Judgement, Vol. I of VI, 
para.116 (“[...] any sexual violence inflicted on the physical and moral integrity of a person by means of threat, in-
timidation or force, in such a way as to degrade or humiliate the victim, may constitute inhuman treatment under 
Article 2(b) of the Statute.”) (footnotes omitted); ICTY Statute, Article 2 (“Grave breaches of the Geneva Conventions 
of 1949”).

663	  Geneva Convention III, Article 13(2); ICRC Commentary on Geneva Convention III (2020), para. 1578. With regard 
to instruments applicable to non-international armed conflicts, Common Article 3 to the 1949 Geneva Conventions 
prohibits “outrages upon personal dignity, in particular humiliating and degrading treatment”..

664	 Additional Protocol I, Article 76(1); Ukraine ratified Additional Protocol I on 25 January 1990. See ICRC, Treaties, 
States Parties and Commentaries, Ukraine. With regard to Additional Protocol II to the 1949 Geneva Conventions 
applicable to non-international armed conflict, Article 4 of the instrument explicitly states that enforced prostitution 
remains prohibited at any time and any place whatsoever. 

665	 Additional Protocol I, Article 75(1) and (2)(b). 
666	 Geneva Convention I, Article 50; Geneva Convention II, Article 51; Geneva Convention III, Article 130; Geneva Con-

vention IV, Article 147; Additional Protocol I, Article 85..
667	 ICRC Commentary on Geneva Convention III (2020), para. 737; ICTY, Prlic Trial Judgement, Vol I of VI, para.116 

(“[...] any sexual violence inflicted on the physical and moral integrity of a person by means of threat, intimidation 
or force, in such a way as to degrade or humiliate the victim, may constitute inhuman treatment under Article 2(b) 
of the Statute.”) (footnotes omitted).

https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=default
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74/JUD251R2000462232.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-13/commentary/2020?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949/article-3?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/ihl-treaties/apii-1977?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=default
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74/JUD251R2000462232.pdf
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Protocol I are war crimes.668 Enforced prostitution may also qualify as a war crime 
without necessarily constituting a grave breach.669

363.	 Enforced prostitution is expressly codified as a war crime in Article 8(2)(b)(xxii) of the 
ICC Statute applicable to international armed conflict.670 The war crime of enforced 
prostitution is included in the list of “other serious violations of the laws and customs 
applicable in international armed conflict” under the ICC Statute.

364.	 These factors support recognition of the criminalisation of enforced prostitution 
under Article 438(1) of the CCU.

ii.	 Definition of Enforced Prostitution (Objective Elements)

365.	 The objective elements of this war crime require that: (1) the perpetrator (i) caused 
one or more persons to engage in one or more acts of a sexual nature (ii) by force, or 
by threat of force or coercion, such as that caused by fear of violence, duress, deten-
tion, psychological oppression or abuse of power, against such person or persons or 
another person, or by taking advantage of a coercive environment or such person’s 
or persons’ incapacity to give genuine consent; and (2) the perpetrator or another 
person obtained or expected to obtain pecuniary or other advantage in exchange for 
or in connection with the acts of a sexual nature.671

366.	 The perpetrator caused one or more persons to engage in one or more acts of a 
sexual nature. In considering the elements of sexual assault, the Appeals Chamber 
in the Dordevic case determined that conduct may qualify as an act of a sexual nature 
in the following cases:

ICTY, DORDEVIC APPEAL JUDGEMENT, PARA. 852 
(FOOTNOTES OMITTED)
It is evident that sexual assault requires that an act of a sexual nature take place. The Appeals 
Chamber notes that the act must also constitute an infringement of the victim’s physical or moral 
integrity. Often the parts of the body commonly associated with sexuality are targeted or involved. 
Physical contact is, however, not required for an act to be qualified as sexual in nature. Forcing 
a person to perform or witness certain acts may be sufficient, so long as the acts humiliate and/
or degrade the victim in a sexual manner.

668	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes; ICRC, Advisory Service on International 
Humanitarian Law, Obligations in terms of penal repression, p. 1.

669	 Gloria Gaggioli, “Sexual violence in armed conflicts: A violation of international humanitarian law and human 
rights law”, 96 International Review of the Red Cross, p. 527 (“[...] Rape and other forms of sexual violence can also 
be qualified as war crimes in the context of international armed conflicts, without necessarily being grave breach-
es. This is important to note in particular for sexual abuses that do not enter into the specific categories of grave 
breaches or that are committed against individuals who do not fall within the category of protected persons.”).

670	 The ICC Statute also identifies this offence as a war crime in non-international armed conflicts, see ICC Statute, Ar-
ticle 8(2)(e)(vi). The ICTR Statute and the SCSL Statute also include enforced prostitution in the list of crimes falling 
under “violations of Article 3 Common to the Geneva Conventions and of Additional Protocol II” in the context of 
non-international armed conflicts. See ICTR Statute, Article 4; SCSL Statute, Article 3. 

671	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-3.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-05-87%231-A/JUD265R0000406863.pdf
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156#refFn_64761199_00036
https://www.icrc.org/en/download/file/1067/obligations-in-terms-of-penal-repression-icrc-eng.pdf
https://international-review.icrc.org/sites/default/files/irrc-894-gaggioli.pdf
https://international-review.icrc.org/sites/default/files/irrc-894-gaggioli.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://legal.un.org/avl/pdf/ha/ictr_EF.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://legal.un.org/avl/pdf/ha/ictr_EF.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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367.	 The person subjected to prostitution can be a woman/girl or a man/boy.672 In addition, 
it should be noted that in contrast to rape, the perpetrator is not necessarily the per-
son that engaged in the act of sexual nature but the person that “caused” the victim 
to do so.673 Commentators have suggested that the war crime of enforced prostitu-
tion “may cover a single act as well as a continuing situation”674 and may constitute 
a continuing crime.675

368.	 The perpetrator committed the aforementioned act(s) by force, or by threat of 
force or coercion, or by taking advantage of a coercive environment or such per-
son’s or persons’ incapacity to give genuine consent. For more information about 
this element, see the war crime of rape (paras 206-221).

369.	 The perpetrator or another person obtained or expected to obtain pecuniary or 
other advantage in exchange for or in connection with the acts of a sexual nature. 
As suggested by one commentator, this element of the war crime distinguishes it 
from the war crime of sexual slavery with which it otherwise largely overlaps as it 
captures the motives of the perpetrator (greed rather than just power) and the “ele-
ment of profiting.”676

iii.	 Definition of Enforced Prostitution (Subjective Elements)677

370.	 In relation to the subjective elements, the war crime of enforced prostitution requires 
that: (1) the perpetrator intentionally and knowingly caused one or more persons to 
engage in one or more acts of a sexual nature by force, by the threat of force or coer-
cion, by taking advantage of a coercive environment, or against a person incapable of 
giving genuine consent; and (2) the perpetrator intended that they or another person 

672	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 483, para. 668 (“With the exception of the war crime of forced pregnancy, which by its nature 
can only be committed against women, the drafters of the Rome Statute intended all of the war crimes of sexual vio-
lence under article 8 para. 2 (b) (xxii) to be defined, in principle, in a gender-neutral way. Thus, both victims as well 
as perpetrators may be of any sex and gender. This also results from the almost entirely gender-neutrally wording 
of the elements of crimes for article 8 para. 2 (b) (xxii), and with regard to the war crime of rape is underscored in 
footnote 50 of the elements.”) (footnotes omitted).

673	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 497, para. 718.

674	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 497, para. 718.

675	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 497, para. 718. See also idem. p. 215, para. 65. The latter refers to the commentary on the crime 
against humanity of enforced prostitution. Nonetheless, given that the war crime of enforced prostitution and the 
crime against humanity of enforced prostitution only differ in terms of their contextual elements, the above com-
mentary is relevant for the discussion and analysis of the war crime of enforced prostitution. See also ICC Elements 
of Crimes, Article 7(1)(g)-3 and Article 8(2)(b)(xxii)-3.

676	 Melanie O’Brien, “‘Don’t kill them, let’s choose them as wives’: the development of the crimes of forced marriage, 
sexual slavery and enforced prostitution in international criminal law”, 20 International Journal of Human Rights, 
p. 397.

677	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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would obtain a pecuniary or other advantage in exchange for or in connection with 
the acts of sexual nature.678

iv.	 Contextual Elements

371.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;679

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;680 and

iii.	 The perpetrator was aware of the factual circumstances that established the ex-
istence of an armed conflict.681

678	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-3; ICC Statute, Article 30. The Elements of Crimes do not provide a 
particular mental standard for the war crime of enforced prostitution and therefore the requirement under Article 
30 of the ICC Statute applies. See for a similar reasoning in relation to rape, ICC, Katanga Trial Judgement, para. 
969 (“The Chamber recalls that where the Elements of Crimes leave the mental element unspecified, regard must 
be had to article 30 of the Statute to determine whether the crime was committed with intent and knowledge.”) 
(footnotes omitted). 

679	 See above, paras 188-189.
680	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-3.
681	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-3.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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c.	 Forced Pregnancy

APPLICABILITY: THE WAR CRIME OF FORCED PREGNANCY CAN BE 
CONSIDERED CRIMINALISED UNDER ARTICLE 438 OF THE CCU AS IT IS 
SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS OF THE LAWS 
OR CUSTOMS OF WAR RECOGNISED BY INTERNATIONAL TREATIES 
THE BINDING NATURE OF WHICH HAS BEEN APPROVED BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS 372-376).

Elements of the crime: To convict a perpetrator for the war crime of forced pregnancy the 
following elements need to be established:

(1)	 Objective element
•	 The perpetrator confined one or more women and forcibly made pregnant (paras 377-382).

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly confined one or more women forcibly made 

pregnant (para. 384).
•	 The perpetrator intended to affect the ethnic composition of any population or to carry out 

other grave violations of international law (para. 385).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 386).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 386).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 386).

i.	 Applicability under Article 438

372.	 Although not explicitly mentioned in Article 438 of the CCU, forced pregnancy may 
be subsumed within “any other violations of rules of warfare recognized by interna-
tional instruments consented to be binding by the Verkhovna Rada of Ukraine” to 
which Article 438(1) refers. As explained below, forced pregnancy is prohibited under 
international instruments ratified by Ukraine and a violation of this prohibition has 
been recognised as a war crime. These factors support interpreting Article 438 of the 
CCU as criminalising violations of this prohibition.

373.	 Forced pregnancy constitutes a violation of International Humanitarian Law re-
flected in international treaties ratified by Ukraine. While the 1949 Geneva Conven-
tions and their Additional Protocols do not explicitly prohibit forced pregnancy, this 
conduct is implicitly prohibited by the rules of IHL requiring the humane treatment 
of protected persons.682 For instance, Article 27 of Geneva Convention IV ratified by 

682	 Geneva Convention I, Article 12(2); Geneva Convention II, Article 12; Geneva Convention III, Article 13(1); Geneva 
Convention IV, Articles 5(3), 27(1), 127(1); Additional Protocol I, Articles 10(2), 75; Geneva Conventions I-IV, Article 

https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949?activeTab=1949GCs-APs-and-commentaries
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Ukraine requires that “[protected persons] shall at all times be humanely treated, 
and shall be protected especially against all acts of violence or threats thereof and 
against insults and public curiosity.” In addition, Article 75 of Additional Protocol 
I, also ratified by Ukraine, requires the humane treatment of all persons that find 
themselves in the power of a Party to the armed conflict and prohibits, amongst 
other, “outrages upon personal dignity, in particular humiliating and degrading 
treatment, enforced prostitution and any form of indecent assault”.683 Therefore, for 
the purposes of Article 438 of the CCU, forced pregnancy constitutes a violation of 
the laws of warfare recognised in international instruments accepted as binding by 
the Ukrainian parliament.

374.	 Recognition as a war crime. Violations of the rules of IHL requiring the humane 
treatment of protected persons constitute grave breaches of the 1949 Geneva Conven-
tions and their Additional Protocol I.684 Forced pregnancy may constitute inhumane 
treatment and therefore amount to a grave breach of the Geneva Conventions and 
Additional Protocol I.685 Graves breaches of the Geneva Conventions and Additional 
Protocol I are war crimes.686 Forced pregnancy may also qualify as a war crime with-
out necessarily constituting a grave breach.687

375.	 Forced pregnancy is expressly codified as a war crime in Article 8(2)(b)(xxii) of the 
ICC Statute applicable to international armed conflict making the ICC Statute the first 
instrument that explicitly recognises forced pregnancy as a war crime.688 The war 
crime of forced pregnancy is included in the list of “other serious violations of the 
laws and customs applicable in international armed conflict” under the ICC Statute.

376.	 These factors support recognition of the criminalisation of forced pregnancy under 
Article 438(1) of the CCU.

3; Additional Protocol II, Article 4(1). See also ICRC Commentary on Geneva Convention III, para. 1578 (“While 
Article 13 does not explicitly prohibit sexual violence, it does so implicitly because it establishes an obligation of 
humane treatment and requires protection against violence or intimidation.”); ICTY, Prlic Trial Judgement, Vol. I 
of VI, para.116 (“any sexual violence inflicted on the physical and moral integrity of a person by means of threat, 
intimidation or force, in such a way as to degrade or humiliate the victim, may constitute inhuman treatment.”) 
(footnotes omitted).

683	 Additional Protocol I, Article 75(1) and (2)(b). 
684	 Geneva Convention I, Article 50; Geneva Convention II, Article 51; Geneva Convention III, Article 130; Geneva Con-

vention IV, Article 147; Additional Protocol I, Article 85.
685	 ICTY, Prlic Trial Judgement, Vol. I of VI, para.116 (“[...] any sexual violence inflicted on the physical and moral in-

tegrity of a person by means of threat, intimidation or force, in such a way as to degrade or humiliate the victim, 
may constitute inhuman treatment under Article 2(b) of the Statute.”) (footnotes omitted).

686	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes; ICRC, Advisory Service on International 
Humanitarian Law, Obligations in terms of penal repression, p. 1.

687	 Gloria Gaggioli, “Sexual violence in armed conflicts: A violation of international humanitarian law and human 
rights law”, 96 International Review of the Red Cross, p. 527 (“[...] Rape and other forms of sexual violence can also 
be qualified as war crimes in the context of international armed conflicts, without necessarily being grave breach-
es. This is important to note in particular for sexual abuses that do not enter into the specific categories of grave 
breaches or that are committed against individuals who do not fall within the category of protected persons.”).

688	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 497, para. 720. The ICC Statute also identifies this offence as a war crime in non-international 
armed conflicts, see ICC Statute, Article 8(2)(e)(vi).
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https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/apii-1977?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-13/commentary/2020?activeTab=undefined
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74/JUD251R2000462232.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74/JUD251R2000462232.pdf
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156#refFn_64761199_00036
https://www.icrc.org/en/download/file/1067/obligations-in-terms-of-penal-repression-icrc-eng.pdf
https://international-review.icrc.org/sites/default/files/irrc-894-gaggioli.pdf
https://international-review.icrc.org/sites/default/files/irrc-894-gaggioli.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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ii.	 Definition of Forced Pregnancy (Objective Elements)

377.	 The ICC Trial and Appeals Chambers in the Ongwen case determined that “the crime 
of forced pregnancy seeks to protect, among others, the woman’s reproductive health 
and autonomy and the right to family planning.”689

378.	 The objective elements of the war crime require that (1) the perpetrator confined 
one or more women and (2) the woman or women confined had been forcibly made 
pregnant.690

379.	 The perpetrator unlawfully confined one or more women. In accordance with this 
first component of the objective element, it must be demonstrated that the perpe-
trator “unlawfully” confined one or more women, meaning that the physical liberty 
of one or more women was restricted contrary to standards of international law.691 
The confinement does not need to be of specific duration or reach a certain level of 
severity.692

380.	 The woman or women confined had been forcibly made pregnant. The second com-
ponent of the objective element of the war crime requires that the confined woman 
or women were made forcibly pregnant.

689	 ICC, Ongwen Appeal Judgement, para. 1063; ICC, Ongwen Trial Judgement, para. 2717 (in relation to the offence of 
forced pregnancy in non-international armed conflict under Article 8(2)(e)(vi) of the ICC Statute but the consider-
ation may also apply mutatis mutandis to the present crime).

690	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-4. The sentence contained in the ICC Statute’s definition of forced preg-
nancy, namely that the crime “shall not in any way be interpreted as affecting national laws related to pregnancy” 
does not add a new element to the crime but merely addresses concerns that forced pregnancy may be interpreted 
as legalising abortion. See ICC Statute, Article 8(2)(b)(xxii); ICC, Ongwen Trial Judgement, para. 2721; ICC, Ongwen 
Appeal Judgement, para.1065 (in relation to the offence of forced pregnancy in non-international armed conflict 
under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the present 
crime); Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, 
C.H.Beck Hart Nomos, 2016, paras 723-724, p. 499..

691	 ICC, Ongwen Trial Judgement, para. 2724 (in relation to the offence of forced pregnancy in non-international armed 
conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the 
present crime). See also Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 
3rd Edition, C.H.Beck Hart Nomos, 2016, para. 726, p. 499 (“[...] The Preparatory Commission did not stipulate in 
element 1 for article 8 para. 2 (b) (xxii)-4 [...] that the confining must be ‘unlawful’. However, in view of the aim of 
the prohibition, confining a woman made forcibly pregnant in accordance with international humanitarian law 
(for instance as a prisoner of war) is insufficient to incur criminal responsibility under article 8 para. 2 (b) (xxii)-4, 
unless, it is submitted, the woman is prevented from accessing medical services and from a feasible abortion in 
time with the necessary special intent.”).

692	 ICC, Ongwen Trial Judgement, para. 2724 (in relation to the offence of forced pregnancy in non-international armed 
conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the 
present crime).

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_07146.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_07146.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
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ICC, ONGWEN TRIAL JUDGEMENT, PARA. 2725 
(FOOTNOTES OMITTED)693

The second component of the material element is that the woman has been ‘forcibly made 
pregnant’. This is understood as encompassing the same coercive circumstances described for 
other sexual violence crimes in the Statute. This means that the woman need not have been 
made pregnant through physical violence alone. ‘Forcibly’ in this context means force, or threat 
of force or coercion, such as that caused by fear of violence, duress, detention, psychological 
oppression or abuse of power, against her or another person, or by taking advantage of a coer-
cive environment, or that the woman made pregnant was a person incapable of giving genuine 
consent. The existence of such coercive circumstances undermines the woman’s ability to give 
voluntary and genuine consent.

381.	 It is not required that the perpetrator personally made the woman or women forcibly 
pregnant, as “confining a woman made forcibly pregnant by another is necessary 
and sufficient for the crime of forced pregnancy.”694

382.	 Moreover, the ICC Trial Chamber in the Ongwen case determined that the forcible 
conception could have taken place prior to or during the unlawful confinement.695

iii.	 Definition of Forced Pregnancy (Subjective Elements)696

383.	 In relation to the subjective elements, the crime of forced pregnancy requires that (1) 
the perpetrator intentionally and knowingly confined one or more women forcibly 
made pregnant,697 and (2) the perpetrator intended to affect the ethnic composition 
of any population or to carry out other grave violations of international law.698

384.	 The perpetrator intentionally and knowingly confined one or more women forcibly 
made pregnant.699

385.	 Specific intent to affect the ethnic composition of any population or to carry out 
other grave violations of international law. The war crime of forced pregnancy 
requires the specific intent to either: (1) affect the ethnic composition of any pop-

693	 In relation to the offence of forced pregnancy in non-international armed conflict under Article 8(2)(e)(vi) of the 
ICC Statute but the consideration may also apply mutatis mutandis to the present crime.

694	 ICC, Ongwen Trial Judgement, paras 2723 (in relation to the offence of forced pregnancy in non-international armed 
conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the 
present crime).

695	 ICC, Ongwen Trial Judgement, para. 2723 (in relation to the offence of forced pregnancy in non-international armed 
conflict under Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the 
present crime).

696	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

697	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-4; ICC Statute, Article 30.
698	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-4
699	 This subjective element is covered by the “intent and knowledge” standard of Article 30 of the ICC Statute.

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf


146  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

ulation, or (2) carry out other grave violations of international law.700 The notion of 
“other grave violations of international law” encompass rape, sexual slavery, slavery 
and/or torture,701 but could also cover other violations such as medical experiments 
contrary to international law.702

ICC, ONGWEN TRIAL JUDGEMENT, PARAS 2727-2729 
(FOOTNOTES OMITTED)703

2727. This requirement of special intent is phrased alternatively, meaning that the crime of forced 
pregnancy under the Statute is committed with the intent either to affect the ethnic composition 
of the population or to carry out other grave violations of international law, e.g., confining a 
woman with the intent to rape, sexually enslave, enslave and/or torture her.
2728. It is not required that the accused intended to keep the woman pregnant beyond these 
alternative intentions. [...]
2729. [...] The crime of forced pregnancy consists in the confinement of a forcibly pregnant 
woman in order to carry out other grave violations of international law, regardless of whether 
the accused specifically intended to keep the woman pregnant.

iv.	 Contextual Elements

386.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;704

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;705 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.706

700	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-4.
701	 ICC, Ongwen Trial Judgement, paras 2726-2727. In the Ongwen case, the Trial Chamber determined that the special 

intent requirement of the crime of forced pregnancy was met as Dominic Ongwen acted “with the intent of sustaining 
the continued commission of other crimes found, in particular of forced marriage, torture, rape and sexual slavery.” 
See ibidem, para. 3061 (in relation to the offence of forced pregnancy in non-international armed conflict under 
Article 8(2)(e)(vi) of the ICC Statute but the consideration may also apply mutatis mutandis to the present crime).

702	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, para. 727, p. 499 (“This second alternative may for instance cover medical experiments contrary 
to international law, while not covering pure sadism or, apparently, the mere intention that the child always reminds 
the woman and her family or community of what happened”) (footnotes omitted).

703	 In relation to the offence of forced pregnancy in non-international armed conflict under Article 8(2)(e)(vi) of the 
ICC Statute but the consideration may also apply mutatis mutandis to the present crime.

704	 See above, paras 188-189.
705	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-4.
706	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-4.

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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d.	 Enforced Sterilisation

APPLICABILITY: THE WAR CRIME OF ENFORCED STERILISATION CAN 
BE CONSIDERED CRIMINALISED UNDER ARTICLE 438 OF THE CCU 
AS IT IS SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS OF 
THE LAWS OR CUSTOMS OF WAR RECOGNISED BY INTERNATIONAL 
TREATIES THE BINDING NATURE OF WHICH HAS BEEN APPROVED BY 
THE VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS 387-
391).

Elements of the crime: To convict a perpetrator for the war crime of enforced sterilization 
the following elements need to be established:

(1)	 Objective elements
•	 The perpetrator deprived one or more persons of biological reproductive capacity (para. 394).
•	 The conduct was neither justified by the medical or hospital treatment of the person or per-

sons concerned nor carried out with their genuine consent (para. 395).

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly deprived one or more persons of biological 

reproductive capacity (para. 396).
•	 The perpetrator was aware that their conduct was neither justified by the medical or hospital 

treatment of the person or persons concerned nor carried out with their genuine consent 
(para. 396).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 397).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 397
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 397).

i.	 Applicability under Article 438

387.	 Although not explicitly mentioned in Article 438 of the CCU, enforced sterilisation 
may be subsumed within “any other violations of rules of warfare recognized by in-
ternational instruments consented to be binding by the Verkhovna Rada of Ukraine” 
to which Article 438(1) refers. As explained below, enforced sterilisation is prohibited 
under international instruments ratified by Ukraine and a violation of this prohibition 
has been recognised as a war crime. These factors support interpreting Article 438 
of the CCU as criminalising violations of this prohibition.

388.	 Enforced sterilisation constitutes a violation of International Humanitarian Law 
reflected in international treaties ratified by Ukraine. While the 1949 Geneva Con-
ventions and their Additional Protocols do not explicitly prohibit enforced sterili-
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sation, this conduct is implicitly prohibited by the IHL rules requiring the humane 
treatment of persons.707 For instance, Article 27 of Geneva Convention IV, ratified by 
Ukraine, requires that “[protected persons] shall at all times be humanely treated, 
and shall be protected especially against all acts of violence or threats thereof and 
against insults and public curiosity.” In addition, Article 75 of Additional Protocol 
I, also ratified by Ukraine, requires the humane treatment of all persons that find 
themselves in the power of a Party to the armed conflict and prohibits, amongst 
other, “outrages upon personal dignity, in particular humiliating and degrading 
treatment, enforced prostitution and any form of indecent assault”.708 Therefore, for 
the purposes of Article 438 of the CCU, enforced sterilisation constitutes a violation 
of the laws of warfare recognised in international instruments accepted as binding 
by the Ukrainian parliament.

389.	 Recognition as a war crime. Violations of the rules of IHL requiring the humane treat-
ment of protected persons constitute grave breaches of the 1949 Geneva Conventions 
and their Additional Protocol I.709 Enforced sterilisation may constitute inhumane 
treatment and therefore amount to a grave breach of the Geneva Conventions and 
Additional Protocol I.710 Graves breaches of the Geneva Conventions and Additional 
Protocol I are war crimes.711 Enforced sterilisation may also qualify as a war crime 
without necessarily constituting a grave breach.712

390.	 Enforced sterilisation is expressly codified as a war crime in Article 8(2)(b)(xxii) 
of the ICC Statute applicable to international armed conflict, thus making the ICC 
Statute the first instrument to explicitly recognise this prohibited conduct as a war 
crime.713 The war crime of enforced sterilisation is included in the list of “other se-
rious violations of the laws and customs applicable in international armed conflict” 
under the ICC Statute.

391.	 These factors support recognition of the criminalisation of enforced sterilisation 
under Article 438(1) of the CCU.

707	 Geneva Convention I, Article 12(2); Geneva Convention II, Article 12; Geneva Convention III, Article 13(1); Geneva 
Convention IV, Articles 5(3), 27(1),127(1); Additional Protocol I, Articles 10(2), 75; Geneva Conventions I-IV, Common 
Article 3; Additional Protocol II, Article 4(1). See also ICTY, Prlic Trial Judgement, Vol. I of VI, para.116 (“[...] any 
sexual violence inflicted on the physical and moral integrity of a person by means of threat, intimidation or force, 
in such a way as to degrade or humiliate the victim, may constitute inhuman treatment under Article 2(b) of the 
Statute.”) (footnotes omitted); ICTY Statute, Article 2 (“Grave breaches of the Geneva Conventions of 1949”). 

708	 Additional Protocol I, Article 75(1) and (2)(b). 
709	 Geneva Convention I, Article 50; Geneva Convention II, Article 51; Geneva Convention III, Article 130; Geneva Con-

vention IV, Article 147; Additional Protocol I, Article 85. 
710	 ICTY, Prlic Trial Judgement, Vol. I of VI, para.116 (“[...] any sexual violence inflicted on the physical and moral in-

tegrity of a person by means of threat, intimidation or force, in such a way as to degrade or humiliate the victim, 
may constitute inhuman treatment under Article 2(b) of the Statute.”) (footnotes omitted).

711	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes; ICRC, Advisory Service on International 
Humanitarian Law, Obligations in terms of penal repression, p. 1.

712	 Gloria Gaggioli, “Sexual violence in armed conflicts: A violation of international humanitarian law and human 
rights law”, 96 International Review of the Red Cross, p. 527 (“[...] Rape and other forms of sexual violence can also 
be qualified as war crimes in the context of international armed conflicts, without necessarily being grave breach-
es. This is important to note in particular for sexual abuses that do not enter into the specific categories of grave 
breaches or that are committed against individuals who do not fall within the category of protected persons.”).

713	 Eve La Haye, Article 8(2)(b)(xxii)-5-Enforced Sterilization, in Lee (ed), The International Criminal Court, Elements of 
Crimes and Rules of Procedure and Evidence, Transnational Publishers, 2001, p. 195. The ICC Statute also identifies this 
offence as a war crime in non-international armed conflicts, ICC Statute, Article 8(2)(e)(vi).
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ii.	 Definition of Enforced Sterilisation (Objective Elements)

392.	 The objective elements of this war crime require that: (1) the perpetrator deprived one 
or more persons of biological reproductive capacity; and (2) the conduct was neither 
justified by the medical or hospital treatment of the person or persons concerned 
nor carried out with their genuine consent.714

393.	 The perpetrators and victims of the war crime of enforced sterilisation can be of any 
sex and gender.715

394.	 The perpetrator deprived one or more persons of biological reproductive capaci-
ty. As suggested by commentators, “sterilisation is not limited to the removal of, or 
operation on, organs which cause deprivation of the power of reproduction”;716 but 
also “forcible castration or other forms of severe genital mutilation carried out against 
men” and the inability of women “to conceive or bear a child as a result of genital 
mutilation or injuries from rape or other forms of sexual violence” could satisfy 
the elements of enforced sterilisation.717 However, this deprivation does not include 
birth-control measures which have non-permanent effect in practice.718

395.	 The conduct was neither justified by the medical or hospital treatment of the person 
or persons concerned nor carried out with their genuine consent. This element of 
the war crime suggests that sterilisation may be lawful when justified by the medical or 
hospital treatment of the person or carried out with their genuine consent.719 Consent 
that was given through deception, for instance “through misinformation regarding 
the permanence or reversibility of the sterilisation” would not qualify as genuine.720

714	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-5.
715	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 

Hart Nomos, 2016, p. 483, para. 668 (“With the exception of the war crime of forced pregnancy, which by its nature 
can only be committed against women, the drafters of the Rome Statute intended all of the war crimes of sexual vio-
lence under article 8 para. 2 (b) (xxii) to be defined, in principle, in a gender-neutral way. Thus, both victims as well 
as perpetrators may be of any sex and gender. This also results from the almost entirely gender-neutrally wording 
of the elements of crimes for article 8 para. 2 (b) (xxii), and with regard to the war crime of rape is underscored in 
footnote 50 of the elements.”) (footnotes omitted).

716	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 
Cambridge: Cambridge University Press, 2003, p. 331.

717	 Ambos (ed), The Rome Statute of the International Criminal Court: Article-by-Article Commentary, 4th Edition, Beck Hart, 
2022, p. 213, para. 113.

718	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-5 fn. 54. Triffterer and Ambos (eds.), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, C.H. Beck Hart Nomos, 2016, p. 500, para. 729. (“The war crime of en-
forced sterilization [...] requires intent to permanently deprive of reproductive capacity.”). However, as noted by 
one commentator, the addition of footnote 54 to the elements of the war crime “does not exclude the possibility 
of considering enforced sterilisation, for example, the repeated and forcible administration of contraceptive pulls 
during the fertile years of a woman, without the genuine consent of the person.” See Eve La Haye, Article 8(2)(b)
(xxii)-5-Enforced Sterilization, in Lee (ed), The International Criminal Court, Elements of Crimes and Rules of Procedure 
and Evidence, Transnational Publishers, 2001, p. 196.

719	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 
Cambridge: Cambridge University Press, 2003, p. 331.

720	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-5 fn 55; Triffterer and Ambos (eds.), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 500, para. 730.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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iii.	 Definition of Enforced Sterilisation (Subjective Elements)721

396.	 In relation to the subjective elements, the war crime of enforced sterilisation requires 
that: (1) the perpetrator intentionally and knowingly deprived one or more persons of 
biological reproductive capacity; and (2) the perpetrator was aware that their conduct 
was neither justified by the medical or hospital treatment of the person or persons 
concerned nor carried out with their genuine consent.722

iv.	 Contextual Elements

397.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;723

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;724 and

iii.	 The perpetrator was aware of the factual circumstances that established the ex-
istence of an armed conflict.725

721	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

722	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-5; ICC Statute, Article 30.
723	 See above, paras 188-189.
724	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-5.
725	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-5.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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e.	 Sexual Violence

APPLICABILITY: THE WAR CRIME OF SEXUAL VIOLENCE CAN BE 
CONSIDERED CRIMINALISED UNDER ARTICLE 438 OF THE CCU AS IT IS 
SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS OF THE LAWS 
OR CUSTOMS OF WAR RECOGNISED BY INTERNATIONAL TREATIES 
THE BINDING NATURE OF WHICH HAS BEEN APPROVED BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS 398-403).

Elements of the crime: To convict a perpetrator for the war crime of sexual violence the fol-
lowing elements need to be established:

(1)	 Objective elements
•	 The perpetrator committed an act of a sexual nature against one or more persons or caused 

such person or persons to engage in an act of a sexual nature by force, or by threat of force 
or coercion, such as that caused by fear of violence, duress, detention, psychological op-
pression or abuse of power, against such person or persons or another person, or by taking 
advantage of a coercive environment or such person’s or persons’ incapacity to give genuine 
consent (paras 405-408).

•	 The conduct was of gravity comparable to that of a grave breach of the Geneva Conventions 
(para.409).

(2)	 Subjective elements
•	 The perpetrator intended to commit an act of a sexual nature against one or more persons 

or to cause such person or persons to engage in an act of a sexual nature (para. 410).
•	 The perpetrator was aware that they would commit an act of a sexual nature or would cause 

a person or persons to engage in an act of a sexual nature by force, or by threat of force or 
coercion, or by taking advantage of a coercive environment or such person’s or persons’ 
incapacity to give genuine consent (para. 410).

•	 The perpetrator was aware of the factual circumstances that established the gravity of the 
conduct (para. 410).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 411).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 411).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 411).

i.	 Applicability under Article 438

398.	 Although not explicitly mentioned in Article 438 of the CCU, sexual violence of any 
other form may be subsumed within “any other violations of rules of warfare recog-
nized by international instruments consented to be binding by the Verkhovna Rada 
of Ukraine” to which Article 438(1) refers. As explained below, sexual violence of any 
other form is prohibited under international instruments ratified by Ukraine and a 
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violation of this prohibition has been recognised as a war crime. These factors support 
interpreting Article 438 of the CCU as criminalising violations of this prohibition.

399.	 Sexual violence constitutes a violation of International Humanitarian Law reflected 
in international treaties ratified by Ukraine. Article 27 of Geneva Convention IV, 
requires that “women shall be especially protected against any attack on their honour, 
in particular against rape, enforced prostitution, or any form of indecent assault.”726 
The aforementioned article lists “indecent assault” as an example of inhumane treat-
ment.727 Regarding Geneva Convention III, it does not explicitly prohibit sexual vio-
lence. Nonetheless, considering that the Convention requires the humane treatment 
of prisoners of war at all times and prohibits acts of violence or intimidation against 
them, the ICRC Commentary submits that it implicitly prohibits sexual violence.728

400.	 Moreover, Article 76 of Additional Protocol I reiterates the prohibition of “indecent 
assault” included in Article 27 of Geneva Convention IV729 In addition to the above, 
Article 75 of Additional Protocol I requires the humane treatment of all persons that 
find themselves in the power of a Party to the conflict and prohibits, amongst other, 
“outrages upon personal dignity, in particular humiliating and degrading treatment, 
enforced prostitution and any form of indecent assault”.730 Therefore, for the purposes 
of Article 438 of the CCU, sexual violence constitutes a violation of the laws of war-
fare recognised in international instruments accepted as binding by the Ukrainian 
parliament.

401.	 Recognition as a war crime. Violations of the IHL rules requiring the humane treat-
ment of protected persons constitute grave breaches of the 1949 Geneva Conventions 
and their Additional Protocol I.731 Sexual violence may constitute inhumane treatment 
and therefore amount to a grave breach of the Geneva Conventions.732 Graves breaches 

726	 Notwithstanding the focus of this provision on “women”, the ICRC Commentary notes that “the prohibition of 
sexual violence is recognised to encompass violence not only against women and girls, but any person, including 
men and boys.” See ICRC Commentary on Geneva Convention III (2020), para. 736. Ukraine ratified the 1949 Geneva 
Conventions on 3 August 1954. See ICRC, Treaties, States Parties and Commentaries, Ukraine.

727	 ICRC Commentary on Geneva Convention III (2020), para. 737; See also ICTY, Prlic Trial Judgement, Vol. I of VI, 
para.116 (“[...] any sexual violence inflicted on the physical and moral integrity of a person by means of threat, in-
timidation or force, in such a way as to degrade or humiliate the victim, may constitute inhuman treatment under 
Article 2(b) of the Statute.”) (footnotes omitted); ICTY Statute, Article 2 (“Grave breaches of the Geneva Conventions 
of 1949”). 

728	 Geneva Convention III, Article 13; ICRC Commentary on Geneva Convention III (2020), para. 1578. With regard to 
non-international armed conflicts, Common Article 3 to the 1949 Geneva Conventions prohibits “outrages upon 
personal dignity, in particular humiliating and degrading treatment”. Pursuant to the ICRC Commentary, “[w]hile 
common Article 3 does not explicitly prohibit sexual violence, it does so implicitly because it establishes an obliga-
tion of humane treatment and prohibits violence to life and person, including mutilation, cruel treatment, torture 
and outrages upon personal dignity.” ICRC Commentary on Geneva Convention III, para. 732.

729	 Ukraine ratified Additional Protocol I on 25 January 1990. See ICRC, Treaties, States Parties and Commentaries, 
Ukraine. Regarding Additional Protocol II to the 1949 Geneva Conventions applicable during non-international 
armed conflicts, Article 4 of the instrument explicitly states that “indecent assault” remains prohibited at any time 
and any place whatsoever. 

730	 Additional Protocol I, Article 75(1) and (2)(b). 
731	 Geneva Convention I, Article 50; Geneva Convention II, Article 51; Geneva Convention III, Article 130; Geneva Con-

vention IV, Article 147; Additional Protocol I, Article 85. 
732	 ICRC Commentary on Geneva Convention III (2020), para. 737; ICTY, Prlic Trial Judgement, Vol. I of VI, para.116 

(“[...] any sexual violence inflicted on the physical and moral integrity of a person by means of threat, intimidation 
or force, in such a way as to degrade or humiliate the victim, may constitute inhuman treatment under Article 2(b) 
of the Statute.”) (footnotes omitted).

https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
Article 4
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=default
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74/JUD251R2000462232.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-13/commentary/2020?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949/article-3?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=1949GCs-APs-and-commentaries#641
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/ihl-treaties/apii-1977?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=default
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74/JUD251R2000462232.pdf
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of the Geneva Conventions and Additional Protocol I are war crimes.733 Sexual violence 
may also qualify as a war crime without necessarily constituting a grave breach.734

402.	 Sexual violence is expressly codified as a war crime in Article 8(2)(b)(xxii) of the ICC 
Statute applicable to international armed conflict.735 The war crime is included in the 
list of “other serious violations of the laws and customs applicable in international 
armed conflict” under the ICC Statute. With regard to the ICTY, while not explicitly 
listed as a war crime in the ICTY Statute, the Tribunal’s jurisprudence confirms that 
sexual violence may constitute a violation of the laws and customs of war under 
article 3 of its Statute.736

403.	 These factors support recognition of the criminalisation of sexual violence under 
Article 438(1) of the CCU.

ii.	 Definition of any other form of sexual violence (Objective Elements)

404.	 Forms of sexual violence that do not fall within the other offences analysed in this 
section may qualify as “any other form of sexual violence of comparable gravity”.737

405.	 The objective element of the war crime of sexual violence requires that the perpetrator 
(1) committed an act of a sexual nature against one or more persons or caused such 
person or persons to engage in an act of a sexual nature (2) by force, or by threat 
of force or coercion, such as that caused by fear of violence, duress, detention, psy-
chological oppression or abuse of power, against such person or persons or another 
person, or by taking advantage of a coercive environment or such person’s or persons’ 
incapacity to give genuine consent.738 Moreover, (3) the conduct must be of a gravity 
comparable to that of a grave breach of the Geneva Conventions.739

733	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes; ICRC, Advisory Service on International 
Humanitarian Law, Obligations in terms of penal repression, p. 1.

734	 Gloria Gaggioli, “Sexual violence in armed conflicts: A violation of international humanitarian law and human 
rights law”, 96 International Review of the Red Cross, p. 527 (“[...] Rape and other forms of sexual violence can also 
be qualified as war crimes in the context of international armed conflicts, without necessarily being grave breach-
es. This is important to note in particular for sexual abuses that do not enter into the specific categories of grave 
breaches or that are committed against individuals who do not fall within the category of protected persons.”).

735	 TThe ICC Statute also identifies this offence as a war crime in non-international armed conflicts, see ICC Statute, 
Article 8(2)(e)(vi). The ICTR Statute and the SCSL Statute also include sexual assault in the list of crimes falling 
under “violations of Article 3 Common to the Geneva Conventions and of Additional Protocol II” in the context of 
non-international armed conflicts. See ICTR Statute, Article 4; SCSL Statute, Article 3.

736	 See Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.
Beck Hart Nomos, 2016, p. 481, para. 661 (“In a number of cases, [...], the ICTY Office of the Prosecutor has charged 
rape and other forms of sexual violence as war crimes under the ICTY Statute. More particularly, ICTY Chambers 
have consistently affirmed that such conduct may amount to a grave breach or a serious violation of the laws and 
customs of war.”)(footnotes omitted); ICTY, Furundzija Trial Judgement, para. 186 (“[...] International criminal rules 
punish not only rape but also any serious sexual assault falling short of actual penetration. It would seem that the 
prohibition embraces all serious abuses of a sexual nature inflicted upon the physical and moral integrity of a per-
son by means of coercion, threat of force or intimidation in a way that is degrading and humiliating for the victim’s 
dignity.”); ICTY, Celebici Trial Judgement, para. 476 (“There can be no doubt that rape and other forms of sexual 
assault are expressly prohibited under international humanitarian law.”).

737	 ICC Statute, Article 8(2)(b)(xxii); Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A 
Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 500, para. 731.

738	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-6.
739	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-6.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156#refFn_64761199_00036
https://www.icrc.org/en/download/file/1067/obligations-in-terms-of-penal-repression-icrc-eng.pdf
https://international-review.icrc.org/sites/default/files/irrc-894-gaggioli.pdf
https://international-review.icrc.org/sites/default/files/irrc-894-gaggioli.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://legal.un.org/avl/pdf/ha/ictr_EF.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://legal.un.org/avl/pdf/ha/ictr_EF.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
http://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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406.	 The victims and perpetrators of the war crime of sexual violence can be of any sex 
and gender.740

407.	 The perpetrator committed an act of a sexual nature against one or more persons 
or caused such person or persons to engage in an act of a sexual nature. There is 
no exhaustive list of what constitutes an “act of a sexual nature”. In accordance with 
the ICTR and ICTY jurisprudence, an act of a sexual nature is not limited to physical 
invasion of the human body.741

ICTR, AKAYESU TRIAL JUDGEMENT, PARA. 688 (FOOTNOTES OMITTED)
The Tribunal considers sexual violence, which includes rape, as any act of a sexual nature which 
is committed on a person under circumstances which are coercive. Sexual violence is not limited 
to physical invasion of the human body and may include acts which do not involve penetration 
or even physical contact.

ICTY, DORDEVIC APPEAL JUDGEMENT, PARA. 852 
(FOOTNOTES OMITTED)
It is evident that sexual assault requires that an act of a sexual nature take place. The Appeals 
Chamber notes that the act must also constitute an infringement of the victim’s physical or moral 
integrity. Often the parts of the body commonly associated with sexuality are targeted or involved. 
Physical contact is, however, not required for an act to be qualified as sexual in nature. Forcing 
a person to perform or witness certain acts may be sufficient, so long as the acts humiliate and/
or degrade the victim in a sexual manner.

740	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 483, para. 668 (“With the exception of the war crime of forced pregnancy, which by its nature 
can only be committed against women, the drafters of the Rome Statute intended all of the war crimes of sexual vio-
lence under article 8 para. 2 (b) (xxii) to be defined, in principle, in a gender-neutral way. Thus, both victims as well 
as perpetrators may be of any sex and gender. This also results from the almost entirely gender-neutrally wording 
of the elements of crimes for article 8 para. 2 (b) (xxii), and with regard to the war crime of rape is underscored in 
footnote 50 of the elements.”) (footnotes omitted).

741	 ICTR, Akayesu Trial Judgement, para. 688 (in relation to the offence of “outrages upon personal dignity” in non-in-
ternational armed conflict but the consideration may also apply mutatis mutandis to the present crime); ICTY, 
Furundzija Trial Judgement, para. 186 (“[...] International criminal rules punish not only rape but also any serious 
sexual assault falling short of actual penetration. It would seem that the prohibition embraces all serious abuses 
of a sexual nature inflicted upon the physical and moral integrity of a person by means of coercion, threat of force 
or intimidation in a way that is degrading and humiliating for the victim’s dignity.”) (in relation to outrages upon 
personal dignity including rape); ICTY, Milutinovic et al. Trial Judgement, para. 199 (“The Statute and jurisprudence 
of the Tribunal only contain rape and sexual assault, rather than other categories of offences of a sexual nature.
[...] The Chamber considers that ‘sexual assault’ may be committed in situations where there is no physical contact 
between the perpetrator and the victim, if the actions of the perpetrator nonetheless serve to humiliate and degrade 
the victim in a sexual manner.”)(in relation to the crime against humanity of persecution but the consideration may 
also apply mutatis mutandis to the present crime); ICTY, Prlic Trial Judgement, Vol. I of VI, para.116 (“In keeping with 
the case-law of the Tribunal, any sexual violence inflicted on the physical and moral integrity of a person by means 
of threat, intimidation or force, in such as a way as to degrade or humiliate the victim, may constitute inhuman 
treatment under Article 2(b) of the Statute. Rape is thereby prohibited, all forms of sexual violence not including 
penetration.”) (footnotes omitted).

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-05-87%231-A/JUD265R0000406863.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
https://www.icty.org/x/cases/milutinovic/tjug/en/jud090226-e1of4.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74/JUD251R2000462232.pdf
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408.	 The perpetrator committed an act of a sexual nature against one or more persons or 
caused such person or persons to engage in an act of a sexual nature by force, or by 
threat of force or coercion, or by taking advantage of a coercive environment or 
such person’s or persons’ incapacity to give genuine consent. For more information 
about this element, see the war crime of rape (paras 326-341).

CASE STUDY: EXAMPLES OF ACTS OF A SEXUAL NATURE
In addition to rape, sexual slavery, enforced prostitution, forced pregnancy and enforced ster-
ilisation, the following acts may constitute sexual violence:

•	 forced (public) nudity;742

•	 enforced masturbation;743

•	 violent acts to the genitalia such as beating, burning, or electrical shocks;744

•	 injuring a sexual body part;745

•	 sexual mutilation;746

•	 forced abortion;747

•	 forced marriage;748

•	 sexual intimidation or causing someone to form reasonable apprehension, or fear, of acts 
of sexual violence;749

•	 inspecting someone’s sexual body parts.750

742	 ICTY, Brdanin Trial Judgement, para. 1013 (in relation to the crime against humanity of persecution); ICTY, Kunarac 
et al. Trial Judgement, paras 746, 766, 769 (in relation to war crime of outrages on personal dignity); ICTR, Akayesu 
Trial Judgement, para. 688 (in relation to the crime against humanity of other inhumane acts, the war crime of 
outrages upon personal dignity and genocide by serious bodily or mental harm); SCSL, Brima et al. Appeal Judge-
ment, para. 184 (in relation to the crime against humanity of other inhumane acts); ICC OTP, Report on Preliminary 
Examination Activities 2016 , para. 94.

743	 ICC OTP, Report on Preliminary Examination Activities 2016, para. 94.
744	 ICTY, Celebici Trial Judgement, paras 1019, 1035, 1038-1041 (in relation to the war crime of causing great suffering 

or serious injury and the war crime of cruel treatment); ICTY, Todorovic Sentencing Judgement, para. 38 (in relation 
to the crime against humanity of persecution); ICTY, Simic Trial Judgement, paras 695, 698 (in relation to the crime 
against humanity of persecution); ICTY, Naletilic and Martinovic Trial Judgement, para. 450 (in relation to the war 
crimes of cruel treatment and willfully causing great suffering); ICTY, Brdanin Trial Judgement, para. 498 (in relation 
to the crime against humanity and war crime of torture); ICTY, Tadic Trial Judgement, paras 195, 198 (in relation 
to the war crime of torture and inhumane treatment, the war crime of willfully causing great suffering or serious 
injury to body and health, the war crime of cruel treatment, and the crime against humanity of other inhumane 
acts).

745	 Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 41; SCSL, Sesay et al. Trial 
Judgement, para. 1307 (in relation to the war crime of outrages on personal dignity). 

746	 ICTY, Kvocka et al. Trial Judgement, para. 180, fn. 343 (in relation to the war crime of outrages on personal dignity).
747	 ICTY, Kvocka et al. Trial Judgement, para. 180, fn. 343 (in relation to the war crime of outrages on personal dignity).
748	 ICTY, Kvocka et al. Trial Judgement, para. 180, fn. 343 (in relation to the war crime of outrages on personal dignity).
749	 ICTY, Kvocka et al. Trial Judgement, para. 98 (in relation to the war crimes of torture and outrages upon personal 

dignity and the crimes against humanity of torture, other inhumane acts and persecution); ICTY, Brdanin Trial 
Judgement, para. 1013 (in relation to the crime against humanity of persecution); Women’s Initiative for Gender 
Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 41.

750	 Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 41; ICTY, Milutinovic et 
al. Trial Judgementt, Vol. 2, para. 631 (in relation to crime against humanity of persecution). 
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409.	 The conduct was of a gravity comparable to that of a grave breach of the Geneva 
Conventions. As commentators suggest, the ICC may have jurisdiction over “any other 
form of sexual violence” provided that the latter “reach the minimum threshold of 
gravity comparable to a grave breach of the Geneva Conventions, such as torture, 
inhuman treatment, biological experiments, wilfully causing great suffering or se-
rious injury to body or health, or, arguably, one of the five specific forms of sexual 
violence listed under article 8 para. 2 (b) (xxii), insofar these are deemed to per se 
constitute grave breaches.”751

iii.	 Definition of Sexual Violence (Subjective Elements)752

410.	 With regard to the subjective elements, the war crime of sexual violence requires that 
the perpetrator (i) intended to commit an act of a sexual nature against one or more 
persons or to cause such person or persons to engage in an act of a sexual nature; 
(ii) the perpetrator was aware that they would commit an act of a sexual nature or 
would cause a person or persons to engage in an act of a sexual nature by force, or 
by threat of force or coercion, or by taking advantage of a coercive environment or 
such person’s or persons’ incapacity to give genuine consent; and (iii) the perpetrator 
was aware of the factual circumstances that established the gravity of the conduct.753

iv.	 Contextual Elements

411.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;754

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;755 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.756

751	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 503, para. 741.

752	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

753	 ICC Elements of Crimes, Article 8(2)(b)(xxii)-6; ICC Statute, Article 30. 
754	 See above, paras 188-189.
755	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-6.
756	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xxii)-6.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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v.	 Compelling service in hostile forces/Compelling participation in military 
operations (ICTY Statute, Article 2(e); ICC Statute, Articles 8(2)(a)(v), 8(2)(b)(xv))

APPLICABILITY: THE WAR CRIMES OF COMPELLING SERVICE IN 
HOSTILE FORCES BY PROTECTED PERSONS AND PARTICIPATION IN 
MILITARY OPERATIONS BY NATIONALS OF THE HOSTILE PARTY CAN 
BE CONSIDERED CRIMINALISED UNDER ARTICLE 438 OF THE CCU AS 
THEY ARE SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS OF 
THE LAWS OR CUSTOMS OF WAR” RECOGNISED BY INTERNATIONAL 
TREATIES THE BINDING NATURE OF WHICH HAS BEEN APPROVED BY 
THE VERKHOVNA RADA (PARLIAMENT) OF UKRAINE (PARAS 412-417).

Elements of the crimes: to convict a perpetrator for the war crimes of compelling service 
in hostile forces and participation in military operations, the following elements need to be 
established:
(1)	 Objective element

•	 The perpetrator coerced one or more persons, by act or threat, to take part in military 
operations against that person’s own country or forces, or otherwise serve in the forces of a 
hostile power (paras 420-422).

•	 Such person or persons were protected under one or more of the Geneva Conventions of 
1949 (para. 423).

OR
•	 The perpetrator coerced one or more persons by act or threat to take part in military oper-

ations against that person’s own country or forces (para. 424).
•	 Such person or persons were nationals of a hostile party (para. 425).

(2)	 Subjective element
•	 The perpetrator committed the objective element of the crime with intent and knowledge 

(paras 433-435).
•	 The perpetrator was aware of the factual circumstances that established that protected status 

(paras 433-435).
OR

•	 The perpetrator committed the objective element of the crime with intent and knowledge 
(paras 433-435).

(3)	 Contextual elements applicable to both war crimes
•	 There is an international armed conflict (para. 436).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 436).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 436)
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a.	 Applicability under Article 438

412.	 Although not explicitly mentioned in Article 438 of the CCU, compelling service in 
enemy forces by prisoners of war and protected persons and forcing participation 
in military operations by nationals of the adverse party are prohibited under inter-
national instruments ratified by Ukraine. Moreover, violations of these prohibitions 
have been recognised as war crimes. These factors support interpreting Article 438 
of the CCU as criminalising violations of these IHL prohibitions.

413.	 Compelling service in enemy forces by protected persons and participation in 
military operations by nationals of the hostile party constitute violations of Inter-
national Humanitarian Law reflected in international treaties ratified by Ukraine. 
Compelling service in enemy forces by prisoners of war and protected persons con-
stitutes a grave breach of the Geneva Convention III and the Geneva Convention IV 
respectively.757 In addition, coercing nationals of the hostile party to participate in 
military operations against their own country is a serious violation of IHL, as the 
conduct is explicitly prohibited by Article 23 of the 1907 Hague Regulations.758 Given 
the above, compelling prisoners of war and other protected persons to serve in en-
emy forces, and compelling nationals of the adverse party to participate in military 
operations against their own country constitute grave breaches and a serious violation 
respectively of international treaties ratified by Ukraine.

414.	 Recognition as a war crime. Compelling prisoners of war and other protected persons 
to serve in enemy forces constitutes a grave breach of the Geneva Convention III and 
the Geneva Convention IV respectively and therefore a war crime.759 States Parties 
are therefore required to “enact any legislation necessary to provide effective penal 
sanctions for persons committing, or ordering to be committed, any of the grave 
breaches [of the Geneva Conventions].”760 Subsuming this conduct under Article 438 
of the CCU is therefore consistent with Ukraine’s international obligations to penalise 
this grave breach.

415.	 The grave breach of compelling prisoners of war and other protected persons to serve 
in hostile forces is expressly codified as a war crime in Article 8(2)(a)(v) of the ICC 
Statute applicable to international armed conflict.761 Moreover, compelling nation-
als of the hostile party to take part in military operations against their own country 
is also codified as a war crime in Article 8(2)(b)(xv) of the ICC Statute applicable to 
international armed conflict.762

757	 Geneva Convention III, Article 130; Geneva Convention IV, Article 147. Ukraine ratified the Geneva Conventions on 
3 August 1954. See ICRC, Treaties, States Parties and Commentaries, Ukraine.

758	 Ukraine ratified the 1907 Hague Convention (IV) on War on Land and its Annexed Regulations on 29 May 2015. See 
ICRC, Treaties, States Parties and Commentaries, Ukraine; See also ICRC, IHL Database, Customary IHL, Rule 156. 
Definition of War Crimes. Uncompensated or abusive forced labour is also prohibited under customary law. See 
ICRC IHL Database, Customary IHL, Rule 95. Forced Labour.

759	 Geneva Convention III, Article 130; Geneva Convention IV, Article 147; ICRC, IHL Database, Customary IHL, Rule 
156. Definition of War Crimes; ICRC, Advisory Service on International Humanitarian Law, Obligations in terms of 
penal repression, p. 1.

760	 Geneva Convention I, Article 49; Geneva Convention II, Article 50; Geneva Convention III, Article 129; Geneva Con-
vention IV, Article 146.

761	 This offence is listed under “grave breaches” in Article 8(2) of the ICC Statute.
762	 This offence is included in the list of “other serious violations of the laws and customs applicable in international 

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
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https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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https://ihl-databases.icrc.org/en/customary-ihl/v1/rule95
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416.	 The grave breach of compelling prisoners of war and civilians to serve in the forces of 
a hostile power has also been codified as a war crime in Article 2(e) of the ICTY Statute. 
The ICTY also considered that the forced labour of protected persons in relation to 
activities having a military character or purpose constitutes unlawful labour,763 cruel 
treatment,764 and an outrage upon personal dignity.765 Though not explicitly listed, 
these are recognised as crimes under Article 3 of the ICTY Statute.766

417.	 In sum, compelling service in enemy forces by prisoners of war and protected per-
sons and forcing participation in military operations by nationals of the adverse 
party constitute grave breaches and a serious violation respectively of international 
instruments ratified by Ukraine and have been recognised as war crimes. These 
factors support a finding that the above conduct is criminalised under Article 438(1) 
of the CCU.

a.	 Definition of Compelling Service in Enemy Forces and Participation in Military 
Operations (Objective Elements)

418.	 Compelling service in enemy forces and participation in military operations are listed 
as separate offences under the ICC Statute, namely Article 8(2)(a)(v) and Article 8(2)
(b)(xv). While the respective criminal elements are generally discussed in separate 
sections for each offence, some elements common to both offences are treated to-
gether for brevity and consistency.

i.	 Compelling service in hostile forces

419.	 The objective element of the war crime requires that the perpetrator (1) coerced one 
or more persons, by act or threat, to take part in military operations against that 
person’s own country or forces or otherwise serve in the forces of a hostile power; 
and (2) such person or persons were protected under one or more of the Geneva 
Conventions of 1949.767

420.	 This formulation of element (1) of the war crime is based on the grave breaches 
provisions of the Geneva Convention III and the Geneva Convention IV (“compelling 
a prisoner of war to serve in the forces of the hostile Power”) and Article 23 of the 
1907 Hague Regulations (“a belligerent is likewise forbidden to compel the nationals 
of the hostile party to take part in the operations of war directed against their own 
country, even if they were in the belligerent’s service before the commencement of 
the war”).768

armed conflict” under Article 8(2) of the ICC Statute. 
763	 ICTY, Naletilic and Martinovic Trial Judgement, paras 333-334; ICTY, Prlic et al. Trial Judgement, Vol. III of VI, paras 

1500-1522.
764	 See ICTY, Blaskic Appeal Judgement, para. 597; ICTY, Blaskic Trial Judgement, para. 713.
765	 ICTY, Aleksovski Trial Judgement, paras 129, 229.
766	 Article 3 of the ICTY Statute covers violations of the laws or customs of war not falling under Article 2 of the ICTY 

Statute (grave breaches). 
767	 ICC Elements of Crimes, Article 8(2)(a)(v).
768	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 343, para. 128.
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421.	 Coercing one or more persons to take part in military operations against that per-
son’s own country or forces or otherwise serve in the forces of a hostile power. The 
use of the word “otherwise” has led commentators to argue that the participation in 
military operations by a prisoner of war or a protected person is one example of the 
prohibition to compel service in hostile forces.769

422.	 Commentators have suggested that, with the exception of limited permissible labour 
provided for in the Geneva Conventions III and IV, “compelling a protected person to 
work, which serves military purposes, without being integrated/enlisted in the armed 
forces, may be covered by this crime” given the war crime’s basis on both the grave 
breaches provisions of the Geneva Convention III and the Geneva Convention IV as 
well as the 1907 Hague Regulations.770 In addition, pursuant to the ICRC Commentary, 
the term “forces of a hostile Power” encompasses not only the armed forces but also 
police forces or intelligence services.771 Moreover, as one commentator suggests, the 
term “hostile forces” could encompass compelled service in armed forces allied to 
the hostile power.772

423.	 Protected Persons. While the ICC Elements of crimes mentions that the persons 
deprived of fair and regular trial must be protected under one of the four Geneva Con-
ventions, in practice the offense concerns the following protected person or persons:

•	 Prisoners of war [Geneva Convention III, Article 4];
•	 Civilians who at a given moment and in any manner whatsoever find themselves 

in the hands of a Party to the armed conflict or Occupying Power of which they 
are not nationals [Geneva Convention IV, Article 4].

ii.	 Compelling participation in military operations

424.	 The objective element of the war crime requires that the perpetrator (1) coerced 
one or more persons by act or threat to take part in military operations against that 
person’s own country or forces; and (2) such person or persons were nationals of a 
hostile party.773

425.	 This war crime is based on Article 23 of the 1907 Hague Regulations,774 according to 
which “a belligerent is likewise forbidden to compel the nationals of the hostile party 
to take part in the operations of war directed against their own country, even if they 
were in the belligerent’s service before the commencement of the war.”

769	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 343, para. 128.

770	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 343, para. 131; Dörmann, Elements of War Crimes under the 
Rome Statute of the International Criminal Court, Sources and Commentary, Cambridge: Cambridge University Press, 
2003, p. 97.

771	 ICRC Commentary on Geneva Convention III (2020), para. 5277.
772	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 344, para.133.
773	 ICC Elements of Crimes, Article 8(2)(b)(xv).
774	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

Cambridge: Cambridge University Press, 2003, p. 269.
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iii.	 Elements relevant for both war crimes

426.	 Permissible labour. Commentators have suggested that the interpretation of the 
terms “participation in military operations” and “serving in hostile forces” in Articles 
8(2)(a)(v) and 8(2)(b)(xv) of the ICC Statute should exclude permissible types of labour 
under the Geneva Conventions III and IV.775

427.	 Pursuant to Geneva Convention III, prisoners of war may be compelled to carry out 
work in specific employment categories without any restrictions,776 and work permis-
sible under certain circumstances, e.g. labour that has no military character and pur-
pose.777 The term “military character” encompasses “activities which are commanded 
and regulated by military authorities, as opposed to by civilian authorities”, while 
the wording “military purpose” relates to the intended use of labour by prisoners of 
war which it cannot be assigned “for the sole or principal benefit of the military.”778

428.	 With regard to protected persons under Geneva Convention IV, they may only be 
forced to carry out work that is necessary “to ensure the feeding, sheltering, clothing, 
transport and health of human beings and which is not directly related to the con-
duct of military operations.”779 In occupied territories, protected persons may only 
be assigned labour required “either for the needs of the army of occupation, or for 
the public utility services, or for the feeding, sheltering, clothing, transportation or 
health of the population of the occupied country.”780 The above provision has been 
understood to allow for work linked to the maintenance needs of the Occupying 
Power; however, “inhabitants of the occupied territory cannot be requisitioned for 
such work as the construction of fortifications, trenches or aerial bases.”781

429.	 Forced labour. Compelling protected persons to serve in hostile forces is a specific 
type of forced labour prohibited in international armed conflicts.782

775	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 343, para. 131 and pp 449-450, paras 545-548; Dörmann, 
Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, Cambridge: 
Cambridge University Press, 2003, p. 98; see also ICRC Commentary on Geneva Convention III (2020), para. 5275 
(“Serving in ‘the forces of the hostile Power’ encompasses a wide range of roles, from taking part in military oper-
ations to carrying out a broader range of activities. The list of permissible work contained in Article 50 is excluded 
from these activities.”) (footnotes omitted).

776	 The following categories and classes constitute permissible work for prisoners of war: “camp administration or 
maintenance; agriculture; commercial business, and arts and crafts; domestic service.” See Geneva Convention III, 
Article 50; ICRC Commentary on Geneva Convention III (2020), paras 2699-2703.

777	 Prisoners of war may also be compelled to work in “industries connected with the production or the extraction of raw 
materials, and manufacturing industries, with the exception of metallurgical, machinery and chemical industries.” 
ICRC Commentary on Geneva Convention III (2020), paras 2705, 2708. Prisoners of war may volunteer to carry out 
prohibited work. See ICRC Commentary on Geneva Convention III (2020), para. 2714 (“Article 50 enumerates the 
categories of labour which the Detaining Power is permitted to compel prisoners of war to do, implicitly prohibit-
ing the use of the prisoners in any other type of work not specifically listed. However, Article 50 does not deprive 
prisoners of war of the freedom to opt to do these other types of work. They may therefore volunteer for such work, 
in the same way as under Article 52 they can volunteer for work which is of an unhealthy or dangerous nature.”) 
(footnotes omitted).

778	 ICRC Commentary on Geneva Convention III (2020), para. 2709.
779	 Geneva Convention IV, Article 40(2).
780	 Geneva Convention IV, Article 51(2).
781	 ICRC Commentary on Geneva Convention IV, p. 294.
782	 ICRC, IHL Database, Customary IHL, Rule 95. Forced Labour. .

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-130/commentary/2020?activeTab=undefined#_Toc42767237
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-130/commentary/2020?activeTab=undefined#_Toc42767237
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-130/commentary/2020?activeTab=undefined#_Toc42767237
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-130/commentary/2020?activeTab=undefined#_Toc42767237
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-130/commentary/2020?activeTab=undefined#_Toc42767237
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-51/commentary/1958?activeTab=default
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule95
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CASE STUDY: EXAMPLES OF FORCED LABOUR BY PROTECTED 
PERSONS
The ICTY considered the following conduct to constitute forced labour:

•	 “The detainees were forced, at great risk to their lives, to perform various dangerous military 
support tasks benefiting [hostiles forces] including: digging trenches, building defences with 
sandbags, carrying wounded or killed [...] soldiers, carrying ammunition and explosives across 
the confrontation line, and placing them in front of [military] positions. These tasks were 
often performed by the detainees, under conditions which exposed them directly to hostile 
fire, and thereby served the purpose of protecting [hostile] soldiers.”783

•	 Forcing prisoners “to perform military support tasks in extremely dangerous conditions, 
such as digging trenches near the confrontation line, sealing exposed windows or areas with 
sandbags, or other forms of fortification labour.”784

•	 Compelling detainees “to carry explosives across the confrontation line, or to retrieve bodies 
of wounded or killed [hostile] soldiers.”785

•	 Forcing detainees to perform labour linked to the military operations of the adverse party 
including, amongst other, digging trenches, building military fortifications, fortifying lines, 
carrying heavy cases of ammunition to a military site, repairing fortifications and shelters, 
and preparing front line installations for winter.786

430.	 Coercion by act or threat. Civilian internees may consent to voluntary work under 
the same conditions applicable to the inhabitants of the detaining power and provid-
ed that “there is no direct connection between the work and the conduct of military 
operations.”787

431.	 With regard to prisoners of war, they may volunteer to carry out work otherwise 
prohibited by the Geneva Convention III.788 Pursuant to the ICRC Commentary, “it is 
not illegal for the hostile power to recruit prisoners who volunteer to join its forces, 
but it is prohibited to use force or the threat of force for this purpose.”789 Nonethe-
less, assessing the voluntary nature of such acts may prove difficult in practice.790 

783	 ICTY, Naletilic and Martinovic Second Amended Indictment, para. 37..
784	 ICTY, Naletilic and Martinovic Trial Judgement, paras 268-269. See also ICTY, Blaskic Trial Judgement, paras 693, 738 

(“[...] use of detainees to dig trenches, including under dangerous conditions at the front.”); ICTY, Aleksovski Trial 
Judgement, para.123.

785	 ICTY, Naletilic and Martinovic Trial Judgement, paras 268-269.
786	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, paras 1503, 1505-1506, 1510, 1514, 1518, 1521.
787	 Geneva Convention IV, Article 95(1); ICRC Commentary on Geneva Convention IV, p. 415.
788	 Geneva Convention III, Article 52(1); ICRC Commentary on Geneva Convention III (2020), para. 2714 (“Article 50 

enumerates the categories of labour which the Detaining Power is permitted to compel prisoners of war to do, 
implicitly prohibiting the use of the prisoners in any other type of work not specifically listed. However, Article 
50 does not deprive prisoners of war of the freedom to opt to do these other types of work. They may therefore 
volunteer for such work, in the same way as under Article 52 they can volunteer for work which is of an unhealthy 
or dangerous nature.”) (footnotes omitted); See also ICTY, Naletilic and Martinovic, Trial Judgement, para. 269 (“[...] 
compelling prisoners of war to perform these forms of labour is patently prohibited under Geneva Convention III, 
and in particular under Articles 50 and 52 of the said Convention, which respectively prohibit work of ‘military 
character or purpose’, and ‘unhealthy or dangerous labour’. The labour may therefore only have been lawful if the 
prisoners consented to perform it.”) (footnotes omitted).

789	 ICRC Commentary on Geneva Convention III (2020), para. 5273.
790	 ICRC Commentary on Geneva Convention III (2020), para. 5273.

https://www.icty.org/x/cases/naletilic_martinovic/ind/en/nal-2ai010928.pdf
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/aleksovski/tjug/en/ale-tj990625e.pdf
https://www.icty.org/x/cases/aleksovski/tjug/en/ale-tj990625e.pdf
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-3.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-51/commentary/1958?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-130/commentary/2020?activeTab=undefined#_Toc42767237
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-130/commentary/2020?activeTab=undefined#_Toc42767237
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-130/commentary/2020?activeTab=undefined#_Toc42767237
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The ICTY considered the following criteria to determine whether protected persons 
were forced to perform assigned labour:

ICTY, NALETILIC AND MARTINOVIC TRIAL JUDGEMENT, PARA. 259 
(FOOTNOTES OMITTED)
To determine whether a person was not in a position to make a “real choice” to undertake labour 
in contravention of the law, the following criteria may be considered, in accordance with previ-
ous jurisprudence: a) the substantially uncompensated aspect of the labour performed; b) the 
vulnerable position in which the detainees found themselves; c) the allegations that detainees 
who were unable or unwilling to work were either forced to do so or put in solitary confinement; 
d) claims of longer term consequences of the labour; e) the fact and the conditions of detention; 
and f) the physical consequences of the work on the health of the internees.

432.	 The ICRC Commentary has specified that “certain forms of pressure or propaganda 
could amount to force or threat of force, which could coerce prisoners to join the 
forces of the hostile Power.”791

b.	 Definition of Compelling Service in Hostile Forces and Participation in Military 
Operations (Subjective Elements)792

433.	 Compelling Service in Hostile Forces. The subjective element of the war crime in the 
ICC framework requires that the perpetrator (1) intentionally and knowingly coerced 
protected persons to take part in military operations against their own country or 
forces, or otherwise serve in the forces of a hostile power; and (2) was aware of the 
factual circumstances that established their protected status.793

434.	 Compelling Participation in Military Operations. The subjective element of the war 
crime requires that the perpetrator intentionally and knowingly coerced nationals of a 
hostile party to take part in military operations against their own country or forces.794

435.	 Subjective elements applicable to crimes under the ICTY Statute covering similar 
conduct (forced labour of protected persons). The ICTY has determined that the 
subjective element of the crime of unlawful labour (Article 3 of the ICTY Statute) re-
quires that the perpetrator had the intent that the victim carry out prohibited work.795

791	 ICRC Commentary on Geneva Convention III (2020), para. 5273.
792	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

793	 ICC Elements of Crimes, Article 8(2)(a)(v); ICC Statute, Article 30.
794	 ICC Elements of Crimes, Article 8(2)(b)(xv); ICC Statute, Article 30.
795	 In determining that the forced labour of protected persons constitutes “cruel treatment”, the Trial Chamber in Blas-

kic held that “cruel treatment constitutes an intentional act or omission ‘which causes serious mental or physical 
suffering or injury or constitutes a serious attack on human dignity. [...]’.” See ICTY, Blaskic Trial Judgement, para. 
186.

https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-130/commentary/2020?activeTab=undefined#_Toc42767237
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
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ICTY, NALETILIC AND MARTINOVIC TRIAL JUDGEMENT, PARAS 260-261 
(FOOTNOTES OMITTED)
260. In order to establish the mens rea requirement for the crime of unlawful labour, the Pros-
ecution must prove that the perpetrator had the intent that the victim would be performing 
prohibited work. The intent can be demonstrated by direct explicit evidence, or, in the absence 
of such evidence, can be inferred from the circumstances in which the labour was performed.
261. [...] The Chamber finds that the offence of unlawful labour against prisoners of war may be 
defined as an intentional act or omission by which a prisoner of war is forced to perform labour 
prohibited under Articles 49, 50, 51 or 52 of Geneva Convention III.

ICTY, PRLIC ET AL TRIAL JUDGEMENT, VOL. I OF VI, PARA. 162 
(FOOTNOTES OMITTED)
The perpetrator of the crime [of unlawful labour] must have acted with the intent that the victim 
perform prohibited labour. This mens rea can be inferred from the circumstances in which the 
labour is carried out.

c.	 Contextual Elements

436.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;796

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;797 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.798

796	 See above, paras 188-189.
797	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(a)(v), Article 8(2)(b)(xv).
798	 See above, para 199. See also ICC Elements of Crimes, Article 8(2)(a)(v), Article 8(2)(b)(xv).

https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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vi.	 Conscripting or enlisting children under the age of fifteen years into the national 
armed forces or using them to participate actively in hostilities (ICC Statute, 
Article (8)(2)(b)(xxvi))

APPLICABILITY: CONSCRIPTING OR ENLISTING CHILDREN UNDER 
THE AGE OF FIFTEEN YEARS INTO THE NATIONAL ARMED FORCES 
OR USING THEM TO PARTICIPATE ACTIVELY IN HOSTILITIES CAN BE 
CONSIDERED CRIMINALISED UNDER ARTICLE 438(1) OF THE CCU, 
AS IT IS SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS 
OF RULES OF THE WARFARE RECOGNIZED BY INTERNATIONAL 
INSTRUMENTS CONSENTED TO BY BINDING BY THE VERKHOVNA 
RADA (PARLIAMENT) OF UKRAINE” (PARAS 437-440).

Elements of the crime: To convict a perpetrator for this war crime the following elements 
must be established:

(1)	 Objective elements
•	 The perpetrator (a) conscripted or (b) enlisted a person or persons into the national armed 

forces, or (c) used a person or persons to participate actively in hostilities (paras 441-443).
•	 The person or persons were under fifteen years of age (paras 454-455).

(2)	 Subjective elements
•	 The perpetrator intended to (a) conscript or (b) enlist a person or persons into the 

national armed forces or (c) use a person or persons to participate actively in hos-
tilities; (para. 456) OR

•	 (d) the perpetrator was aware that, in the ordinary course of events, the result of 
their conduct would be that a person or persons would be conscripted, or enlisted, 
or used to participate actively in hostilities; (para. 456).

•	 The perpetrator knew or should have known that such person or persons were under 
the age of fifteen years (paras 457-460).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 461).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 461).
•	 The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 461).

a.	 Applicability under Article 438

437.	 Although not explicitly mentioned in Article 438 of the CCU, conscripting or enlist-
ing children under the age of fifteen years into the national armed forces or using 
them to participate actively in hostilities is subsumed under the notion of “other 
violations of rules of the warfare recognized by international instruments consented 
to by binding by the Verkhovna Rada (Parliament) of Ukraine”. It is prohibited un-
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der international instruments ratified by Ukraine and has been recognised as a war 
crime. These factors support interpreting Article 438 CCU as criminalising violations 
of this IHL prohibition.

438.	 Conscripting or enlisting children under the age of fifteen years into the nation-
al armed forces or using them to participate actively in hostilities is a violation 
of the laws of warfare recognised in international treaties ratified by Ukraine. 
Article 77(2) of Additional Protocol I requires, in international armed conflicts, “[t]
he Parties to the conflict shall take all feasible measures in order that children who 
have not attained the age of fifteen years do not take a direct part in hostilities and, 
in particular, they shall refrain from recruiting them into their armed forces”.799 The 
ICRC identifies this prohibition as part of customary international law.800 Ukraine has 
ratified Additional Protocol I.801 Therefore, for the purposes of Article 438 CCU, the 
prohibition against conscripting or enlisting children under the age of 15 into the 
national armed forces or using them to participate actively in hostilities is a violation 
of the laws of warfare recognised in an international instrument accepted as binding 
by the Ukrainian parliament.

439.	 Recognition as a war crime. The ICC Statute and the Statute of the Special Court for 
Sierra Leone (SCSL) recognise violation of the prohibition against conscripting or 
enlisting children under the age of fifteen into armed groups or using them to par-
ticipate actively in hostilites as a war crime.802 According to the ICRC, the recognition 
of this war crime “reflect[s] the development of customary international law since 
the adoption of Additional Protocol I in 1977”.803

440.	 These factors support recognition of the criminalisation of conscripting or enlisting 
children under the age of fifteen into the national armed forces or using them to 
participate actively in hostilities under Article 438 of the CCU.

799	 Additional Protocol I, Article 77(2). Article 4 of Additional Protocol II contains a similar prohibition for non-inter-
national armed conflicts. Additional Protocol II, Article 4(3)(c).

800	 ICRC, IHL Database, Customary Law, Rule 136. Recruitment of Child Soldiers; Rule 137. Participation of Child Sol-
diers in Hostilities.

801	 Ukraine ratified Additional Protocol I on 25 January 1990. ICRC, IHL Database, IHL Treaties, Treaties and State 
Parties, Additional Protocol I.

802	 ICC Statute, Article 8(2)(b)(xxvi) (recognizing as a war crime and criminalising “Conscripting or enlisting children 
under the age of fifteen years into the national armed forces or using them to participate actively in hostilities”); 
Article 8(2)(e)(vii) (criminalising the recruitment of children under fifteen into an armed group or using them to 
participate actively in hostilities during a non-international armed conflict; SCSL Statute, Article 4(c) (recognizing 
as a war crime and criminalizing “Conscripting or enlisting children under the age of 15 years into armed forces 
or groups or using them to participate actively in hostilities.”). On the relevance of looking to the ICC Statute and 
other international criminal law authorities to interpret Article 438, See also above, paras 166-182.

803	 ICRC, IHL Database, Customary Law, Rule 156. Definition of War Crimes (“Conscripting or enlisting children under 
the age of 15 into armed forces, or using them to participate actively in hostilities. The prohibition of enlisting children 
under 15 years of age into the armed forces, or using them to participate actively in hostilities, was introduced in 
Additional Protocol I. Although this is a relatively recent prohibition, the inclusion of such acts as war crimes in 
the Statute of the ICC was uncontroversial. The recruitment of children is prohibited under the legislation of many 
States. Using children to participate actively in hostilities is also prohibited under the legislation of many States. 
References to more practice can be found in the commentary to Rules 136–137.”) (footnotes omitted).

https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-77?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/apii-1977/article-4?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule136
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule137
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/http:/www.rscsl.org/Documents/scsl-statute.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
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b.	 Definition of conscripting or enlisting children under the age of fifteen 
years into the national armed forces or using them to participate actively in 
hostilities (Objective Elements)

441.	 The objective elements of this crime are: (1) the perpetrator (a) conscripted or (b) 
enlisted a person or persons into the national armed forces or (c) used a person or 
persons to participate actively in hostilities; and (2) the person or persons were under 
the age of fifteen years.804 Conscription, enlistment and use to participate actively in 
hostilities are separate criminal offences.805

442.	 Enlisting a person or persons into the national armed forces. Enlistment has been 
defined as “enrolment on the list of a military body”806 or “the voluntary integration 
of children under the age of 15 years into the armed force or group”.807 Particularly 
where an armed group is not a conventional military organisation, enlistment should 
not be narrowly defined as a formal process; rather, it should include any conduct 
accepting a person under the age of fifteen into the armed force or group.808 To show 
enlistment “there must be a nexus between the act of the accused and the child join-

804	 ICC Elements of Crimes, Article 8(2)(b)(xxvi). See also ICC Elements of Crimes, Article 8(2)(e)(vii). As noted in the case 
law and commentaries, the relevant elements of recruiting and using child soldiers in international armed conflicts 
and in non-international armed conflicts are substantially similar and cases concerning the use or recruitment of 
child soldiers will be relevant for the interpretation of the elements in either context. See e.g. ICC, Lubanga Trial 
Judgement, para. 568; Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 
3rd Edition, C.H.Beck Hart Nomos, 2016, p. 520, para. 797. Given this, this section will also refer to relevant case 
law arising in the context of non-international armed conflicts. See e.g. ICC, Ongwen Trial Judgement, para. 2768 
(referring to Article 8(2)(e)(vii), which is the analagous crime arising from Non international armed conflict and 
noting the following material elements, (i) “The perpetrator conscripted or enlisted one or more persons into an 
armed force or group or used one or more persons to participate actively in hostilities” and (ii) ”Such person or 
persons were under the age of 15 years.”); ICC, Ntaganda Trial Judgement, para. 1103 (quoting the ICC Elements 
of Crimes for the analogous Non international armed conflict crime under Article 8(2)(e)(vii)); ICC, Katanga Trial 
Judgement, para. 1039 (quoting the ICC Elements of Crimes for the analogous NIAC crime under Article 8(2)(e)
(vii)); ICC, Lubanga Trial Judgement, para. 569 (quoting the ICC Elements of Crimes for Article 8(2)(e)(vii)). SCSL, 
Fofana and Kondewa Appeal Judgement, para. 139 (“The actus reus requires that the accused recruited children by 
way of conscripting or enlisting them or that the accused used children to participate actively in hostilities.“); SCSL, 
Taylor Trial Judgement, paras 439-440 (“The perpetrator conscripted or enlisted one or more persons into an armed 
force or group or used one or more persons to actively participate in hostilities” and ”Such person or persons were 
under the age of 15 years”); SCSL, Sesay et al. Trial Judgement, paras 190-193 (“One or more persons were enlisted 
or conscripted by the Accused into an armed force or group;” and “Such person or persons were under the age of 
15 years;”); SCSL, Fofana and Kondewa Trial Judgement, paras 195-196 (“One or more persons were enlisted, either 
voluntarily or compulsorily, into an armed force or group by the Accused;” and “Such person or persons were under 
the age of 15 years; and One or more persons were used by the Accused to participate actively in hostilities“; and 
”Such person or persons were under the age of 15 years;”); SCSL, Brima et al. Trial Judgement, paras 729, 733 (“The 
perpetrator conscripted or enlisted one or more persons into an armed force or group or used one or more persons 
to participate actively in hostilities” and “Such person or persons were under the age of 15 years”).

805	 See e.g. ICC, Lubanga Trial Judgement, para. 609 (referring to the analogous crime in NIAC, and ruling “Bearing in 
mind the use of the word “or “in Article 8(2)(e)(vii), in the Chamber‘s view the three alternatives (viz. conscription, 
enlistment and use) are separate offences.”); SCSL, Fofana and Kondewa Appeal Judgement, para. 139 (”These modes 
of recruiting children are distinct from each other and liability for one does not necessarily preclude liability for 
the other.”)..

806	 See e.g. ICC, Ntaganda Trial Judgement, para. 1107..
807	 See e.g. ICC, Ongwen Trial Judgement, para. 2769. See also SCSL, Fofana and Kondewa Appeal Judgement, para. 140; 

SCSL, Sesay et al. Trial Judgement, para. 185; SCSL, Brima et al. Trial Judgement, para. 735.
808	 See e.g. SCSL, Fofana and Kondewa Appeal Judgement, para. 144 (“In the context of this case, in which the armed 

group is not a conventional military organisation, ‘enlistment’ cannot narrowly be defined as a formal process. The 
Appeals Chamber regards ‘enlistment’ in the broad sense as including any conduct accepting the child as a part of 
the militia. Such conduct would include making him participate in military operations.”).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_03942.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_03942.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_03942.PDF
http://www.rscsl.org/Documents/Decisions/CDF/Appeal/829/SCSL-04-14-A-829.pdf
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/CDF/785/SCSL-04-14-T-785.pdf
http://www.rscsl.org/Documents/Decisions/AFRC/613/SCSL-04-16-T-613s.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_03942.PDF
http://www.rscsl.org/Documents/Decisions/CDF/Appeal/829/SCSL-04-14-A-829.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
http://www.rscsl.org/Documents/Decisions/CDF/Appeal/829/SCSL-04-14-A-829.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/AFRC/613/SCSL-04-16-T-613s.pdf
http://www.rscsl.org/Documents/Decisions/CDF/Appeal/829/SCSL-04-14-A-829.pdf
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ing the armed force or group”.809 A child’s consent does not constitute a legitimate 
defence to a charge of enlistment.810

443.	 Given that children under the age of fifteen may not be able to give genuine, informed 
consent when enrolling in an armed force or group, it may be difficult to distinguish 
between voluntary and forced recruitment of such persons.811

444.	 Conscripting a person or persons into the national armed forces. Conscription 
entails the compulsory enlistment of persons into military service.812 Determining 
whether a person has been conscripted is to be done on a case-by-case basis.813 The 
element of compulsion necessary for conscription may be demonstrated by showing 
that a person joined the armed forces due to a legal obligation, the use of force or 
the threat of force, or psychological pressure amounting to coercion.814 However, it 
is not necessary to demonstrate that the person joined against their will.815 The ICC 
Appeals Chamber has ruled that the general living conditions of a population cannot 
on their own establish the element of compulsion necessary to find that the crime 
of conscription was committed.816

809	 SCSL, Fofana and KondewaAppeal Judgement, para. 141.
810	 See e.g. ICC, Ntaganda Trial Judgement, para. 1107 (“Furthermore, a child‘s consent does not constitute a legitimate 

defence to a charge of enlistment.“). See also SCSL, Fofana and Kondewa Appeal Judgement, para. 140 (“However, 
where a child under the age of 15 years is allowed to voluntarily join an armed force or group, his or her consent is 
not a valid defence.“); SCSL, Brima et al. Trial Judgement, para. 735 (“Enlistment is a voluntary act, and the child’s 
consent is therefore not a valid defence.”).

811	 See e.g. ICC, Ntaganda Trial Judgement, para. 1107..
812	 See e.g. ICC, Lubanga Appeal Judgement, para. 277 (“The ordinary meaning of conscription is the ‘compulsory enlist-

ment of persons into military service’.”); ICC, Ongwen Trial Judgement, para. 2769 (“Conscription has been defined 
as the coercive [...] integration of children under the age of 15 years into an armed force or group.”). See also SCSL, 
Taylor Trial Judgement, para. 441 (“Conscription encompasses any acts of coercion, such as abductions, and forced 
recruitment of children by an armed group [...]”); SCSL, Brima et al. Trial Judgement, para. 734 (“Rather, the Trial 
Chamber adopts an interpretation of ’conscription’ which encompasses acts of coercion, such as abductions and 
forced recruitment, by an armed group”).

813	 See e.g. ICC, Lubanga Appeal Judgement, paras 282, 286..
814	 See e.g. ICC, Lubanga Appeal Judgement, para. 278 (“The Appeals Chamber considers that the element of compul-

sion necessary for the crime of conscription can be established by demonstrating that an individual under the age 
of fifteen years joined the armed force or group due to, inter alia, a legal obligation, brute force, threat of force, or 
psychological pressure amounting to coercion. As explained below, the Appeals Chamber is of the view that this 
interpretation is consistent with other comparable provisions of the Statute involving an element of compulsion, 
as well as the jurisprudence of the SCSL.”); ICC, Ongwen Trial Judgement, para. 2769 (“The element of compulsion 
distinguishes both forms of integration and is established by taking into account ‘whether the force, threat of force 
or psychological pressure applied was of such a degree and so pervasive, that individuals can be said to have been 
forced to join the armed force or group.’”); ICC, Ntaganda Trial Judgement, para. 1106 (“The existence of such co-
ercion or compulsion can be established by demonstrating that an individual joined the armed force or group due 
to, inter alia, a legal obligation, brute force, threat of force, or psychological pressure amounting to coercion.”). See 
also SCSL, Taylor Trial Judgement, para. 441; SCSL, Brima et al. Trial Judgement, para. 734. See e.g. ICC, Lubanga 
Appeal Judgement, para. 278; ICC, Ongwen Trial Judgement, para. 2769; ICC, Ntaganda Trial Judgement, para. 1106. 
See also SCSL, Taylor Trial Judgement, para. 441; SCSL, Brima et al. Trial Judgement, para. 734. 

815	 See e.g. ICC, Lubanga Appeal Judgement, para. 301 (“The Appeals Chamber considers that it follows from the above 
that lack of consent, or the requirement that the act is against the conscripted individual’s will generally does not 
form an element of the crime of conscription, including in circumstances such as the present case.”); ICC, Ntaganda 
Trial Judgement, para. 1106 (“Conscription, however, does not generally require demonstrating that the individual 
joined the armed force or group against his or her will.”).

816	 ICC, Lubanga Appeal Judgement, para. 295 (“Thus, the Appeals Chamber finds that the general living conditions of a 
population cannot on its own establish the element of compulsion necessary to find that the crime of conscription 
was committed.”).
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445.	 Conscription and Enlistment are continuing crimes. Enlisting or conscripting chil-
dren under the age of fifteen are continuous offences. They continue until the child 
leaves the armed forces or reaches the age of fifteen years.817

446.	 National armed forces not limited to armed forces of a State. The term “national 
armed forces” has been interpreted as not being limited to the armed forces of a 
state.818 This interpretation is consistent with Article 43 of Additional Protocol I, which 
contemplates that parties to an international conflict need not be represented by a 
recognised government or state.819

447.	 Using children under the age of fifteen to participate actively in hostilities. The 
term “participate actively in hostilities” is not limited to ‘direct participation in hos-
tilities’ as that phrase is used in the context of the IHL principle of distinction be-
tween combatants and non-combatants.820 Rather, this phrase is to be given a “wide 
interpretation”.821 All that is required is “the existence of a link between the activity 
and the hostilities”.822 More specifically, “it is necessary to analyse the link between 
the activity for which the child is used and the combat in which the armed force or 
group of the perpetrator is engaged”.823

448.	 In doing so, the ICC Appeals Chamber is guided by activities set out in commentary 
to Additional Protocols as well as in the Preparatory Committee’s Draft Statute.824 
The commentary to the Additional Protocols refers to following activities: “gathering 

817	 See e.g. ICC, Ongwen Trial Judgement, para. 2771 (“Conscripting and using children under the age of 15 years is 
a crime of continuing nature for as long as the children remain in the armed force or group; consequently, it 
ceases to be committed when the children leave the force or group or reach the age of 15 years, whichever comes 
first.”); ICC, Ntaganda Trial Judgement, para. 1104 (“Conscription and enlistment is a continuing crime, for which 
the commission occurs for as long as the child remains part of or is associated with the armed force or group and 
until the child reaches 15 years of age.”); ICC, Lubanga Trial Judgement, para. 618 (“In the circumstances of this 
case, conscription and enlistment are dealt with together, notwithstanding the Chamber’s earlier conclusion that 
they constitute separate offences. These offences are continuous in nature. They end only when the child reaches 
15 years of age or leaves the force or group.”); SCSL, Taylor Trial Judgement, para. 443 (“The crime of enlisting or 
conscripting “is an offence of a continuing character – referred to by some courts as a continuous crime and by 
others as a permanent crime”. The crime of conscripting or enlisting children under the age of 15 continues to be 
committed as long as a child remains in the armed force or group and consequently ceases to be committed when 
the child leaves the armed group or reaches the age of 15 years.”).

818	 ICC, Lubanga Decision on Confirmation of Charges, para. 285 (“Thus the Chamber considers that, under Article 8(2)
(b)(xxvi) of the Statute, the term “the national armed forces” is not limited to the armed forces of a State”).

819	 Additional Protocol I, Article 43(1). See also Triffterer and Ambos (Eds.), Rome Statute of the International Criminal 
Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 525, para. 813.

820	 ICC, Lubanga Appeal Judgement, paras 324-328 (“324. Nevertheless, and contrary to Mr Lubanga’s submissions, the 
Appeals Chamber finds that the term ‘participate actively in hostilities’ in article 8 (2) (e) (vii) of the Statute does 
not have to be given the same interpretation as the terms active or direct participation in the context of the prin-
ciple of distinction between combatants and civilians, as set out, in particular, in Common Article 3 of the Geneva 
Conventions. […] 328. In sum, the Appeals Chamber finds that the provisions of international humanitarian law do 
not establish that the phrase “participate actively in armed hostilities” should be interpreted so as to only refer to 
forms of direct participation in armed hostilities, as understood in the context of the principle of distinction and 
Common Article 3 of the Geneva Conventions.”).

821	 ICC, Lubanga Appeal Judgement, para. 340; ICC, Ntaganda Trial Judgement, para. 1108.
822	 ICC, Lubanga Appeal Judgement, para. 333.
823	 ICC Lubanga Appeal Judgement, para. 335; ICC, Ongwen Trial Judgement, para. 2770; ICC, Ntaganda Trial Judgement, 

para. 1108.
824	 ICC, Lubanga Appeal Judgement, para. 335 (“In determining the existence of such a link, the Appeals Chamber will 

be guided by the lists of activities set out in the ICRC commentary on the Additional Protocols and in the Preparatory 
Committee’s Draft Statute.”).
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information, transmitting orders, transporting ammunition and foodstuffs, or acts of 
sabotage”.825 And the Preparatory Committee’s Draft Statute contained the following 
explanatory footnote:

ICC, LUBANGA APPEAL JUDGEMENT, PARA. 334

ICC Preparatory Committee’s Draft Statute explanatory footnote:

The words ‘using’ and ‘participate’ have been adopted in order to cover both direct participation 
in combat and also active participation in military activities linked to combat such as scouting, 
spying, sabotage and the use of children as decoys, couriers or at military checkpoints. It would 
not cover activities clearly unrelated to the hostilities such as food deliveries to an airbase of the 
use of domestic staff in an officer’s married accommodation. However, use of children in a direct 
support function such as acting as bearers to take supplies to the front line, or activities at the 
front line itself, would be included within the terminology.

449.	 The ICC Appeals Chamber and Trial Chambers have found a number of instances 
where there was a sufficient link between the activity for which a child or children 
under fifteen were used and the hostilities to show that the children were used to 
“participate actively in hostilities”. It is “beyond dispute” that the use of children un-
der fifteen to participate in “actual combat” demonstrates this link.826 Using children 
under fifteen to act as bodyguards for military officials in conflict-zones constitutes 
using them to participate actively in hostilities.827 Using children under fifteen for 
“reconnaissance missions” or “to gather intelligence information” also constitutes 
using them to participate actively in hostilities.828

450.	 The ICC has also found instances where the activities for which children under 
fifteen were used were not sufficiently linked to hostilities to show that they were 
used to participate actively in hostilities, including using children under fifteen: (1) 
as part of a unit in an armed group, in and of itself;829 (2) to guard detained persons, 
without further details such as “who were guarded and where the guarded persons 
were detained”;830 (3) to carry out patrols, where “the Chamber could not establish a 
military purpose” and it appeared that the patrols “were aimed at the prevention of 
ordinary crimes, such as theft”.831

451.	 Trial Chambers of the SCSL have also adopted a broad approach to interpreting this 
crime:

825	 ICC, Lubanga Appeal Judgement, para. 334.
826	 ICC, Lubanga Appeal Judgement, paras 336, 340; ICC, Ntaganda Trial Judgement, paras 1109, 1125, 1128.
827	 ICC, Lubanga Appeal Judgement, paras 337, 340. ICC, Ntaganda Trial Judgement, paras 1109, 1126, 1129.
828	 ICC, Ntaganda Trial Judgement, paras 1127, 1130.
829	 ICC, Lubanga Appeal Judgement, para. 338.
830	 ICC, Ntaganda Trial Judgement, para. 1131.
831	 ICC, Ntaganda Trial Judgement, para. 1132.
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SCSL, TAYLOR TRIAL JUDGEMENT, PARA. 444
‘Using’ children to participate actively in the hostilities encompasses putting their lives directly 
at risk in combat, but may also include participation in activities linked to combat such carrying 
loads for the fighting faction, finding and/or acquiring food, ammunition or equipment, acting 
as decoys, carrying messages, making trails or finding routes, manning checkpoints or acting as 
human shields. Whether a child is actively participating in hostilities in such situations will be 
assessed on a case-by-case basis.

452.	 Trial Chambers before the SCSL have found a wide range of activities of children under 
fifteen were sufficiently linked to hostilities to show these children were used to “par-
ticipate actively in hostilities”. These activities include using children under fifteen: 
(1) in active hostilities;832 (2) in attacks against civilians and civilian objects;833 (3) in 
armed patrols, even when away from the “front”;834 (4) to guard military objectives, 
including diamond mines;835 (5) as spies;836 (6) as bodyguards to commanders;837 (7) 
on food finding missions, at least where there was an additional link to hostilities;838 
and (8) to carry ammunition and looted items.839

453.	 Trial Chambers of the SCSL have also ruled that certain activities for which children 
under fifteen were used were not sufficiently linked to show they were used to par-
ticipate actively in hostilities. There is broad agreement that using children under 
fifteen in domestic labour did not constitute using them to actively participate in 
hostilities.840 Moreover, unlike in the Charles Taylor trial, the Trial Chamber in the 
Sesay et al. proceedings ruled, in the circumstances in that case, using children to 
find food did not constitute using them to actively participate in hostilities.841

454.	 Under the age of fifteen years. Determining the age of persons who were conscripted, 
enlisted, or used to participate actively in hostilities has sometimes proved difficult 
before international criminal tribunals. On this issue, the ICC has ruled: (1) this 
determination, and what evidence is appropriate is to be determined on a case-by-
case basis;842 (2) it is not necessarily impermissible to make a finding on the age of a 

832	 SCSL, Taylor Trial Judgement, paras 1476, 1516,1523, 1540-1541, 1553.
833	 SCSL, Taylor Trial Judgement, paras 1462, 1489-1490; 1502-1505; 1516, 1526, 1528, 1565, 1575, 1591-1594; SCSL, Sesay 

et al. Trial Judgement, paras 1719-1724.
834	 SCSL, Taylor Trial Judgement, para. 1523; SCSL, Sesay et al. Trial Judgement, paras 1717-1718. But see ICC, Ntaganda 

Trial Judgement, para. 1132.
835	 SCSL, Taylor Trial Judgement, paras 1458-1459, 1467-1468, 1495; SCSL, Sesay et al. Trial Judgement, paras 1725-1728.
836	 SCSL, Sesay et al. Trial Judgement, para. 1729.
837	 SCSL, Taylor Trial Judgement, paras 1460, 1486, 1526, 1540-1541,1581-1582; SCSL, Sesay et al. Trial Judgement, paras 

1731, 1735-1738.
838	 SCSL, Taylor Trial Judgement, paras 1461, 1479-1482, 1509, 1519, 1523, 1528, 1546.
839	 SCSL, Taylor Trial Judgement, paras 1463, 1524, 1565, 1591-1594.
840	 SCSL, Taylor Trial Judgement, paras 1477, 1522; SCSL, Sesay et al. Trial Judgement, paras 1730, 1739.
841	 SCSL, Sesay et al. Trial Judgement, para. 1743.
842	 See e.g. ICC, Ongwen Appeal Judgement, para. 885 (“In addition, the Appeals Chamber has held that whether a 

chamber can establish beyond reasonable doubt that a person was below the age of 15 years “in circumstances 
where the identity and exact date of birth of the victim are unknown is a question of fact and must be decided on 
a case-by-case basis taking into account the specific facts and circumstances of the case and individual at issue”).

http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_07146.PDF


172  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

person whose identity is unknown;843 (3) the law does not require that a victim’s exact 
age is established, the age element of the crime is established if it is shown that the 
victim was under fifteen years of age;844 (4) the sise of an individual considered along 
with their general appearance, for example, when compared to other individuals in 
a video excerpt, may be a determining factor for finding that a person is under the 
age of fifteen years;845 and (5) it is permissible for a non-expert witness to estimate a 
person’s age, particularly where the witness provides reasons that enable judges to 
assess their conclusions.846

455.	 The judges of the SCSL have adopted their own practices for determining the age 
of child soldiers. For example, at least one SCSL Trial Chamber ruled that evidence 
showing children were screened or registered based on their age and then assigned 
to Small Boys Units and Small Girls Units demonstrated beyond reasonable doubt 
that some of these children were under fifteen years of age.847 The SCSL also made 
findings that children were under fifteen years of age based on appearance alone.848

c.	 Definition of conscripting or enlisting children under the age of fifteen 
years into the national armed forces or using them to participate actively in 
hostilities (Subjective Elements)849

456.	 The subjective elements of this crime are: (1) the perpetrator intended to (a) conscript 
or (b) enlist a person or persons into the national armed forces or (c) use a person 
or persons to participate actively in hostilities; OR (d) the perpetrator was aware 
that, in the ordinary course of events, the result of their conduct would be that a 
person or persons would be conscripted, or enlisted, or used to participate actively 
in hostilities; and (2) the perpetrator knew or should have known that such person 
or persons were under the age of fifteen years.850

843	 ICC, Ongwen Appeal Judgement, para. 882 (“The Appeals Chamber recalls that “it is not per se impermissible to make 
a finding on the age element of the crimes in circumstances where the identity of the victim is unknown”); ICC, 
Lubanga Appeal Judgement, para. 197 (“Nevertheless, the Appeals Chamber finds that it is not per se impermissible 
to make a finding on the age element of the crimes in circumstances where the identity of the victim is unknown.”).

844	 ICC, Ongwen Appeal Judgement, para. 882 (“The Appeals Chamber has also determined that the relevant legal 
framework applicable to the crime of conscripting children under the age of 15 years into armed forces or groups 
and using them to participate actively in hostilities does “not require that the exact age of a victim of the crime be 
established”. Rather, what needs to be established is “that the victim is under the age of fifteen years”); ICC, Luban-
ga Appeal Judgement, para. 198 (“Article 8 (2) (e) (vii) of the Statute and the required elements of the crimes listed 
in that article, as provided in the Elements of Crimes, do not require that the exact age of a victim of the crime be 
established. Rather, the text only requires that the victim is under the age of fifteen years. Thus, it suffices that it is 
established that the victim is within a certain age range, namely under the age of fifteen years.”).

845	 ICC, Lubanga Appeal Judgement, para. 229 (“The Appeals Chamber considers that the size of an individual, when 
compared to the other individuals present in the video excerpt, can be a determining factor for finding that the 
person is under the age of fifteen years, if considered in connection with their general appearance.”). See also ICC, 
Ntaganda Appeal Judgement, paras 768-769.

846	 ICC, Ongwen Appeal Judgement, paras 883-884.
847	 See e.g. SCSL, Taylor Trial Judgement, para. 1378.
848	 See e.g. SCSL, Taylor Trial Judgement, paras 1425, 1431. See also SCSL, Sesay et al. Trial Judgement, para. 1702.
849	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

850	 See ICC Elements of Crimes, Article 8(2)(b)(xxvi); ICC Statute, Article 30; See also ICC, Ongwen Trial Judgement, 
para. 2772 (“In addition to the mental elements specified in Article 30, the perpetrator must know or should have 
known that such person or persons were under the age of 15 years.”); ICC, Ntaganda Appeal Judgement, paras 
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457.	 Knew or should have known that victims were under the age of fifteen years. A 
pre-trial chamber of the ICC stated that the “should have known” standard is met 
when the perpetrator:

ICC, LUBANGA DECISION ON CONFIRMATION OF CHARGES, PARA. 358
i. did not know that the victims were under the age of fifteen years at the time they were con-
scripted, enlisted or used to participate actively in hostilities; and
ii. lacked such knowledge because he or she did not act with due diligence in the relevant circum-
stances (one can only say that the suspect “should have known” if his or her lack of knowledge 
results from his or her failure to comply with his or her duty to act with due diligence).

458.	 As the following case study shows, ICC trial chambers have inferred perpetrator’s 
knowledge of the age of persons conscripted, enlisted, or used to participate actively 
in hostilities:

CASE STUDY: DETERMINING KNOWLEDGE OF THE AGE OF CHILD 
SOLDIERS NTAGANDA TRIAL JUDGEMENT (8 JULY 2019):
In the Ntaganda Trial before the ICC, the trial chamber found, on the basis of video images, that 
three children in Mr Ntaganda’s personal escort were “‘manifestly’ under 15 years of age”. It also 
found that he interacted with his escorts “on a daily basis”. His escorts (i) “guarded his residence 
and compound”; (ii) “accompanied him on his travels and during his visits to training camps”; 
(iii) participated in combat operations with him”. The trial chamber also noted that under 15 year 
olds were trained as radio operators at Mr Ntaganda’s residence.

1103, 1176, 1190-1195; ICC, Katanga Trial Judgement, para. 1048 (“Accordingly, the Chamber finds that in the case 
at bar the perpetrator must have intentionally used children under the age of 15 years to participate actively in the 
hostilities. Such intent will be proven where the perpetrator acted deliberately or failed to act (1) in order to use 
children under the age of 15 years to participate actively in hostilities or (2) whereas he or she was aware that such 
participation would occur in the ordinary course of events.”); ICC, Lubanga Trial Judgement, paras 1013(i), 1018(iii) 
(1013. (i) “The Chamber is of the view that the prosecution must establish, as regards the mental element, that: (i) 
the accused and at least one other perpetrator meant to conscript, enlist or use children under the age of 15 to par-
ticipate actively in hostilities or they were aware that in implementing their common plan this consequence “will 
occur in the ordinary course of events”); SCSL, Taylor Trial Judgement, para. 439 (“The perpetrator knew or should 
have known that such person or persons were under the age of 15 years.”); SCSL, Sesay et al. Trial Judgement, paras 
190-193 (“The Accused knew or had reason to know that such person or persons were under the age of 15 years and 
that they may be trained for or used in combat and [] the Accused intended to conscript or enlist the said persons 
into the armed force or group” […] “The Accused knew or had reason to know that such persons were under the 
age of 15 years; and […] The Accused intended to use the said persons to actively participate in hostilities.”); SCSL, 
Fofana and Kondewa Trial Judgement, paras 195-196 (“(“The Accused knew or had reason to know that such person 
or persons were under the age of 15 years and that they may be trained for or used in combat and […] the Accused 
intended to conscript or enlist the said persons into the armed force or group” […] “The Accused knew or had reason 
to know that such persons were under the age of 15 years; and […] The Accused intended to use the said persons to 
actively participate in hostilities.”); SCSL, Brima et al. Trial Judgement, para. 729 (“The perpetrator knew or should 
have known that such person or persons were under the age of 15 years.”).

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_03942.PDF
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/CDF/785/SCSL-04-14-T-785.pdf
http://www.rscsl.org/Documents/Decisions/AFRC/613/SCSL-04-16-T-613s.pdf
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Given the frequency of Mr Ntaganda’s contact with his escorts, some of whom were manifestly 
under the age of 15 years, the only reasonable conclusion was that Mr Ntaganda knew that some 
of his escorts were under 15 years of age, and “they were active members of the UPC/FPLC, en-
suring his protection and participating in various military activities”.
The trial chamber also found that, “on at least three occasions”, Mr Ntaganda called for young 
people to join the UPC/FPLC, including by calling for “parents and families to give their children 
to the group”.
The trial chamber concluded, “In light of the above, the Chamber considers that Mr Ntaganda 
necessarily knew that the UPC/FPLC would recruit, train, and deploy children under 15 years of 
age in the context of its military campaign against the RCD-K/ML and the Lendu community.”851

459.	 Before the SCSL, trial chambers found that perpetrators must have known that 
children under fifteen were conscripted, enlisted, or used to participate actively 
in hostilities on the basis of their sheer prevalence in the relevant armed forces or 
groups,852 as well as where there were screening or registration processes expressly 
aimed at creating “Small Boy Units” and Small Girl Units”.853

460.	 Neither subsequent demobilisation of children nor lack of knowledge that it was 
unlawful to conscript or enlist child soldiers will exclude the requisite subjective 
elements. The ICC has ruled that a perpetrators demobilisation efforts did not exclude 
the mental element for conscripting child soldiers.854 Before the SCSL, a perpetrators 
mistake of law belief that it was legally permissible to recruit children under the age 
of fifteen into armed forces did not remove the requisite subjective elements for 
crimes relating to child soldiers.855

d.	 Contextual Elements

461.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;856

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;857 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.858

851	 ICC, Ntaganda Appeal Judgement, paras 1190-1194.
852	 See e.g. SCSL, Taylor Trial Judgement, paras 1367, 1393, 1410, 1416, 1418, 1422, 1431, 1438, 1446, 1450, 1455, passim.
853	 See e.g. SCSL, Taylor Trial Judgement, paras 1378, 1419, 1424, passim; SCSL, Sesay et al. Trial Judgement, paras 1745-

1746.
854	 See ICC, Lubanga Appeal Judgement, para. 525.
855	 See SCSL, Brima et al. Appeal Judgement, para. 296..
856	 See above, paras 188-189.
857	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xxvi).
858	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xxvi).

https:/www.legal-tools.org/doc/zy5pmd/pdf/
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2014_09844.PDF
http://www.rscsl.org/Documents/Decisions/AFRC/Appeal/675/SCSL-04-16-A-675.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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vii.	 Wilfully Depriving a Prisoner of War or Other Protected Person of the Rights of 
Fair and Regular Trial (ICTY Statute, Article 2(f); ICC Statute, Article 8(2)(a)(vi))

APPLICABILITY: THE WAR CRIME OF WILFULLY DEPRIVING A 
PRISONER OF WAR OR OTHER PROTECTED PERSON OF THE RIGHTS 
OF FAIR AND REGULAR TRIAL MAY BE CONSIDERED CRIMINALISED 
UNDER ARTICLE 438 OF THE CCU AS IT MAY BE SUBSUMED 
WITHIN "VIOLATIONS OF RULES OF WARFARE RECOGNISED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BE BINDING BY THE 
VERKHOVNA RADA OF UKRAINE" TO WHICH ARTICLE 438(1) REFERS 
(PARAS 462-465).

Elements of the crimes: To convict a perpetrator for wilfully depriving a prisoner of war 
or other protected person of the rights of fair and regular trial as a war crime the following 
elements need to be established:

(1)	 Objective elements
•	 The perpetrator deprived one or more persons of a fair and regular trial by denying judicial 

guarantees as defined, in particular, in the third and the fourth Geneva Conventions of 1949 
(para. 466-473).

•	 Such person or persons were protected under one or more of the Geneva Conventions of 
1949 (paras 474-475).

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly deprived the person or persons of a fair and 

regular trial by denying the judicial guarantees (para. 477).
•	 The perpetrator was aware of the factual circumstances that established protected status of 

the persons under one or more of the Geneva Conventions of 1949 (para. 478).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 479).
•	 The conduct of the perpetrator took place in the context of and was associated with the 

conflict (para. 479).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 479).

a.	 Applicability under Article 438

462.	 Article 438 of the CCU does not explicitly mention the war crime of wilfully de-
priving a prisoner of war or other protected person of the rights of fair and regular 
trial. However, this offence may be subsumed within “violations of rules of warfare 
recognised by international instruments consented to be binding by the Verkhovna 
Rada of Ukraine” to which Article 438(1) refers. As explained below, this violation of 
IHL is prohibited under international instruments ratified by Ukraine and has been 
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recognised as a war crime by those same international instruments. Thus, it may be 
concluded that the violation is criminalised under Article 438.

463.	 Denial of a fair trial is a violation of rules of warfare recognised by international 
treaties ratified by Ukraine. Depriving a prisoner of war or other protected person 
of the rights of a fair and regular trial is a violation of IHL enumerated in Geneva 
Convention III, Geneva Convention IV and Additional Protocol I.859 Ukraine is a State 
party to the Geneva Conventions and their Additional Protocols.860

464.	 Recognition as a war crime. Wilfully depriving a prisoner of war or other protected 
person of the rights of a fair and regular trial is a grave breach of Geneva Conven-
tion III, Geneva Convention IV and Additional Protocol I and therefore a war crime 
in international armed conflict.861 Such criminalisation has the status of customary 
international law.862 The offence is expressly codified as a war crime in international 
armed conflict in Article 2(f) of the ICTY Statute and Article 8(2)(a)(vi) of the ICC 
Statute.863

465.	 Accordingly, this offence can be considered criminalised under Article 438 of the CCU.

b.	 Definition of Wilfully Depriving a Prisoner of War or Other Protected Person of 
the Rights of Fair and Regular Trial (Objective Elements)

466.	 The objective elements of wilfully depriving a prisoner of war or other protected 
person of the rights of fair and regular trial are: (1) the perpetrator deprived one or 
more persons of a fair and regular trial by denying judicial guarantees as defined, in 
particular, in the third and the fourth Geneva Conventions of 1949; and (2) such person 
or persons were protected under one or more of the Geneva Conventions of 1949.864

859	 See in particular Geneva Convention III, Articles 84, 86-87, 99-108; Geneva Convention IV, Articles 5, 33; Additional 
Protocol I, Article 75.

860	 Ukraine ratified the Geneva Conventions on 3 August 1954, and the Additional Protocols on 25 January 1990. ICRC, 
IHL Database, Treaties, States Parties and Commentaries, Ukraine. The prohibition of wilfully depriving a prisoner 
of war or other protected person of the rights of fair and regular trial also has the status of customary international 
law. ICRC, IHL Database, Customary IHL, Rule 100. Fair Trial Guarantees.

861	 Geneva Convention III, Articles 129-130; Geneva Convention IV, Articles 146-147; Additional Protocol I, Article 85(1)-
(2), (4)(e), (5).

862	 ICRC, IHL Database, Customary IHL, Rule 156. Serious violations of international humanitarian law constitute war 
crimes. 

863	 ICTY Statute, Article 2(f); ICC Statute, Article 8(2)(a)(vi). See also ICC Statute, Article 8(2)(c)(iv) which codifies a 
similar but more narrow offense applicable in the context of non-international armed conflict ("The passing of 
sentences and the carrying out of executions without previous judgement pronounced by a regularly constituted 
court, affording all judicial guarantees which are generally recognised as indispensable."). See also above, See also 
above, paras 166-182.

864	 ICC Elements of Crimes, Article 8(2)(a)(vi); ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, para. 459. See also 
and compare ICC Elements of Crimes, Article 8(2)(c)(iv) crime in non-international armed conflict of sentencing 
or execution without due process, with different elements ("1. The perpetrator passed sentence or executed one or 
more persons. 2. Such person or persons were either hors de combat, or were civilians, medical personnel or religious 
personnel taking no active part in the hostilities […] 4. There was no previous judgement pronounced by a court, or 
the court that rendered judgement was not 'regularly constituted', that is, it did not afford the essential guarantees 
of independence and impartiality, or the court that rendered judgement did not afford all other judicial guarantees 
generally recognised as indispensable under international law […]"). These elements are largely influenced by Ad-
ditional Protocol II, Article 6, Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal 
Court: Sources and Commentary, Cambridge University Press, 2003, pp 408-409. Recent ICC pre-trial jurisprudence 
provides an extensive interpretation of sentencing or execution without due process. See ICC, Al Hassan Decision 
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467.	 The perpetrator deprived one or more persons of a fair and regular trial by denying 
judicial guarantees as defined, in particular, in the third and the fourth Geneva 
Conventions of 1949.

468.	 Judicial guarantees as defined, in particular, in the third and the fourth Geneva Conven-
tions of 1949. As shown below, Geneva Convention III and Geneva Convention IV set 
out numerous, detailed judicial guarantees specially tailored for and applicable to 
international armed conflict including occupation. In drafting the ICC Statute and 
the ICC Elements of Crimes, States Parties did not intend to limit the judicial guar-
antees to only those in the Geneva Conventions as reflected by the use of the term 
“in particular”.865

EXAMPLES OF JUDICIAL GUARANTEES
•	 The right of Accused to be judged by an independent and impartial court.866

•	 Timely notification and information by the detaining power to a protecting power about any 
planned judicial proceedings against a prisoner of war.867

•	 The right of the Accused to be promptly informed of the offences with which they are charged.868

•	 The rights and means of defence, such as the right to be assisted by a qualified lawyer chosen 
freely.869

•	 The right to be assisted by a competent interpreter.870

•	 The principle of legality, nullum crimen sine lege.871

on Confirmation of charges, paras 358-389.
865	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and Commentary, 

Cambridge University Press, 2003, p. 100; Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: 
A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 345, para. 139.

866	 Geneva Convention III, Article 84; Additional Protocol I, Article 75(4); ECCC, Kaing Guek Eav (alias Duch) Trial Judge-
ment, paras 459, 462 ("the punishment meted out to [captured prisoners of war or civilians] was clearly arbitrary. 
There were no trials […]"). See also similar wording in Additional Protocol II, Article 6(1)-(2), applicable to non-in-
ternational armed conflict. Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal 
Court: Sources and Commentary, Cambridge University Press, 2003, p. 101.

867	 Geneva Convention III, Article 104; Mark Klamberg in CILRAP CMN Case Matrix Network, Knowledge Hub: CLICC 
Commentary on the Law of the International Criminal Court, Updated: 30 June 2016, Article 8(2)(a)(vi).

868	 Geneva Convention III, Article 105; Geneva Convention IV, Article 71; Additional Protocol I, Article 75(4)(a); ECCC, 
Kaing Guek Eav (alias Duch) Trial Judgement, paras 459, 462 ("The Chamber observes that no arrangements were 
made to screen captured prisoners of war or civilians, nor were there any mechanisms to inform them of the reasons 
for their arrest."). See also similar wording in Additional Protocol II, Article 6(2)(a) applicable to non-international 
armed conflict. Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources 
and Commentary, Cambridge University Press, 2003, p. 101.

869	 Geneva Convention III, Article 99, 105; Geneva Convention IV, Article 72; Additional Protocol I, Article 75(4)(a); 
ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, para. 462 ("[…] nor were there any mechanisms to […] enable 
[captured prisoners of war or civilians] to challenge [the] basis [for their arrest]."). See also similar wording in Ad-
ditional Protocol II, Article 6(2)(a) applicable to non-international armed conflict. Dörmann, Elements of War Crimes 
under the Rome Statute of the International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, 
p. 101.

870	 Geneva Convention III, Article 105; Geneva Convention IV, Article 72; Dörmann, Elements of War Crimes under the 
Rome Statute of the International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 101.

871	 Geneva Convention III, Article 86; Additional Protocol I, Article 75(4)(h); ECCC, Kaing Guek Eav (alias Duch) Trial 
Judgement, para. 459; Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: 
Sources and Commentary, Cambridge University Press, 2003, p. 101.
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•	 The principle against double jeopardy, ne bis in idem (i.e. no trial, conviction and punishment 
more than once for the same conduct).

•	 872The presumption of innocence.873

•	 The right of the Accused not to confess guilt nor to testify against themselves.874

•	 The right of the Accused to present evidence and especially to call and question witnesses.875

•	 The principle of individual criminal responsibility and the prohibition of collective punish-
ment.876

•	 The right of the Accused to be present at their trial.877

•	 The right of the Accused to have judgment pronounced publicly.878

•	 The rights of appeal or petition, and the right to be informed of such rights of appeal or 
petition.879

•	 Specific requirements relating to the death penalty.880

872	 Geneva Convention III, Article 86; Additional Protocol I, Article 75(4)(h); ECCC, Kaing Guek Eav (alias Duch) Trial 
Judgement, para. 459; Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: 
Sources and Commentary, Cambridge University Press, 2003, p. 101.

873	 Additional Protocol I, Article 75(4)(d). See also similar wording in Additional Protocol II, Article 6(2)(d) applicable 
to non-international armed conflict. Dörmann, Elements of War Crimes under the Rome Statute of the International 
Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 101.

874	 Geneva Convention III, Article 99; Additional Protocol I, Article 75(4)(f). See also similar wording in Additional 
Protocol II, Article 6(2)(f) applicable to non-international armed conflict. Dörmann, Elements of War Crimes under 
the Rome Statute of the International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 
101.

875	 Geneva Convention III, Article 105; Geneva Convention IV, Article 72; Additional Protocol I, Article 75(4)(g). Mark 
Klamberg in CILRAP CMN Case Matrix Network, Knowledge Hub: CLICC Commentary on the Law of the International 
Criminal Court, Updated: 30 June 2016, Article 8(2)(a)(vi).

876	 Geneva Convention III, Article 87; Geneva Convention IV, Article 33; Additional Protocol I, Article 75(2)(d), 75(4)
(b); ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, para. 459. See also similar wording in Additional Protocol 
II, Article 6(2)(b) applicable to non-international armed conflict. Dörmann, Elements of War Crimes under the Rome 
Statute of the International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 101.

877	 Additional Protocol I, Article 75(4)(e). See also similar wording in Additional Protocol II, Article 6(2)(e) applicable 
to non-international armed conflict. Dörmann, Elements of War Crimes under the Rome Statute of the International 
Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 101.

878	 Additional Protocol I, Article 75(4)(i). Dörmann, Elements of War Crimes under the Rome Statute of the International 
Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 101.

879	 Geneva Convention III, Article 106; Geneva Convention IV, Article 73; Additional Protocol I, Article 75(4)( j); ECCC, 
Kaing Guek Eav (alias Duch) Trial Judgement, paras 459, 462 ("[…] nor were there any mechanisms to […] enable 
[captured prisoners of war or civilians] to appeal."). See also similar wording in Additional Protocol II, Article 6(3) 
applicable to non-international armed conflict. Dörmann, Elements of War Crimes under the Rome Statute of the Inter-
national Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 101.

880	 Geneva Convention III, Articles 100 ("Prisoners of war and the Protecting Powers shall be informed as soon as possible 
of the offences which are punishable by the death sentence under the laws of the Detaining Power. Other offences 
shall not thereafter be made punishable by the death penalty without the concurrence of the Power upon which 
the prisoners of war depend […]"), 101 ("If the death penalty is pronounced on a prisoner of war, the sentence shall 
not be executed before the expiration of a period of at least six months from the date when the Protecting Power 
receives, at an indicated address, the detailed communication provided for in Article 107."); Geneva Convention 
IV, Articles 68 ("Protected persons who commit an offence which is solely intended to harm the Occupying Power, 
but which does not constitute an attempt on the life or limb of members of the occupying forces or administration, 
nor a grave collective danger, nor seriously damage the property of the occupying forces or administration or the 
installations used by them, shall be liable to internment or simple imprisonment, provided the duration of such 
internment or imprisonment is proportionate to the offence committed. Furthermore, internment or imprisonment 
shall, for such offences, be the only measure adopted for depriving protected persons of liberty. The courts provided 
for under Article 66 of the present Convention may at their discretion convert a sentence of imprisonment to one 
of internment for the same period. The penal provisions promulgated by the Occupying Power in accordance with 
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•	 Some specific institutional, procedural and legal requirements in relation to judicial proceed-
ings against prisoners of war and civilians in occupied territory.881

469.	 Commentary suggests, and recent ICC pre-trial jurisprudence supports, that inter-
pretation and elaboration of the definition of judicial guarantees may be made by 
recourse to human rights instruments and decisions.882

Articles 64 and 65 may impose the death penalty on a protected person only in cases where the person is guilty of 
espionage, of serious acts of sabotage against the military installations of the Occupying Power or of intentional 
offences which have caused the death of one or more persons, provided that such offences were punishable by death 
under the law of the occupied territory in force before the occupation began. […] In any case, the death penalty may 
not be pronounced against a protected person who was under eighteen years of age at the time of the offence."), 
75 ("In no case shall persons condemned to death be deprived of the right of petition for pardon or reprieve. No 
death sentence shall be carried out before the expiration of a period of at least six months from the date of receipt 
by the Protecting Power of the notification of the final Judgement confirming such death sentence, or of an order 
denying pardon or reprieve. The six months period of suspension of the death sentence herein prescribed may be 
reduced in individual cases in circumstances of grave emergency involving an organized threat to the security of 
the Occupying Power or its forces, provided always that the Protecting Power is notified of such reduction and is 
given reasonable time and opportunity to make representations to the competent occupying authorities in respect 
of such death sentences."); ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, para. 462 ("extra-judicial executions 
were carried out on detainees as a matter of policy."); Dörmann, Elements of War Crimes under the Rome Statute of the 
International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 102.

881	 Geneva Convention III, Articles 84 ("A prisoner of war shall be tried only by a military court, unless the existing laws 
of the Detaining Power expressly permit the civil courts to try a member of the armed forces of the Detaining Power 
in respect of the particular offence alleged to have been committed by the prisoner of war […]"), 102 ("A prisoner of 
war can be validly sentenced only if the sentence has been pronounced by the same courts according to the same 
procedure as in the case of members of the armed forces of the Detaining Power, and if, furthermore, the provisions 
of the present Chapter have been observed."); Geneva Convention IV, Articles 64 ("The penal laws of the occupied 
territory shall remain in force, with the exception that they may be repealed or suspended by the Occupying Power in 
cases where they constitute a threat to its security or an obstacle to the application of the present Convention. Subject 
to the latter consideration and to the necessity for ensuring the effective administration of justice, the tribunals of 
the occupied territory shall continue to function in respect of all offences covered by the said laws. The Occupying 
Power may, however, subject the population of the occupied territory to provisions which are essential to enable the 
Occupying Power to fulfil its obligations under the present Convention, to maintain the orderly government of the 
territory, and to ensure the security of the Occupying Power, of the members and property of the occupying forces 
or administration, and likewise of the establishments and lines of communication used by them."), 66 ("In case of 
a breach of the penal provisions promulgated by it by virtue of the second paragraph of Article 64 , the Occupying 
Power may hand over the accused to its properly constituted, non-political military courts, on condition that the 
said courts sit in the occupied country. Courts of appeal shall preferably sit in the occupied country"). See Mark 
Klamberg in CILRAP CMN Case Matrix Network, Knowledge Hub: CLICC Commentary on the Law of the International 
Criminal Court, Updated: 30 June 2016, re Article 8(2)(a)(vi). See also above, “Introduction — Specific provisions 
dealing with the prosecution of prisoners of war”.

882	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and Commentary, 
Cambridge University Press, 2003, pp 101-102 ("It has to be noted that a number of human rights treaty provisions 
which contain similar principles may be of relevance for the interpretation of this war crime, in particular since 
there is a very extensive and detailed case law interpreting these provisions."), 409-410; Triffterer and Ambos (Eds.), 
Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 345, 
para. 14; ICC, Al Hassan Decision on Confirmation of charges, paras 374, 378-380, 383-384, concerning the crime of 
sentencing or execution without due process in non-international armed conflict, under Article 8(2)(c)(iv) of the 
ICC Statute, but this consideration may also apply mutatis mutandis to or may otherwise have general relevance for 
the present crime.
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CASE STUDY: DEFINITION OF THE RIGHT OF ACCUSED TO BE JUDGED 
BY AN INDEPENDENT AND IMPARTIAL COURT.

ICC, Al Hassan Decision on Confirmation of charges, paras 378-380883

Since neither the ICC Statute nor the ICC Elements of Crimes define the notions of independence 
and impartiality, the Pre-Trial Chamber clarified the terms relying on the interpretation of various 
human rights organisations in accordance with Article 21(3) of the ICC Statute.
The Pre-Trial Chamber stated the Court must be “independent” vis-à-vis other powers; i.e. the 
executive and the legislative branches of the government. It noted that the UN Human Rights 
Committee considered that a situation in which the functions and powers of the judiciary and the 
executive cannot be clearly distinguished or in which the second is able to control or to direct the 
former is inconsistent with the principle of an independent court within the meaning of Article 
14(1) of the International Covenant on Civil and Political Rights. The ICC Pre-Trial Chamber further 
stated that in order to determine whether an organ complies with the criteria of independence, 
the Human Rights Committee, the ECtHR, the Inter-American Commission on Human Rights and 
the African Commission on Human and Peoples’ Rights take into account the following factors: 
(1) the mode of designation, (2) the length of the mandate, (3) the existence of protection against 
external pressures and (4) whether or not there is an appearance of independence.
Regarding “impartiality”, the ICC Pre-Trial Chamber clarified that judges must decide cases ob-
jectively on the basis of their knowledge and conscience, without any bias, prejudice or personal 
influence. Quoting several human rights organisations, it added that this requirement also implies 
in particular that the judge does not presume the guilt of the accused nor acts in such a way that 
would favour the interests of one of the parties. In order to determine whether the conduct of a 
judge raises doubts as to his or her impartiality, consideration should be given to the beliefs or 
personal interests of a judge in a given case and on whether the judge offers sufficient objectively 
verifiable guarantees to exclude any legitimate doubt regarding her or his impartiality.

470.	 In a situation where no judicial system exists, an institution de facto functioning as 
a State institution with power to detain, interrogate and execute persons is bound to 
apply fair trial rights and judicial guarantees as set out above.884

471.	 The crime of wilfully depriving a prisoner of war or other protected person of the 
rights of a fair and regular trial may be committed by action or omission.885 There is 
no requirement that the perpetrator actually caused a punishment to be imposed on 
the victim, the unfair and irregular trial itself completes the crime.886

883	 Concerning the crime of sentencing or execution without due process in non-international armed conflict, under 
Article 8(2)(c)(iv) of the ICC Statute, but the consideration may also apply mutatis mutandis to the present crime or 
may otherwise have general relevance for the present crime.

884	 ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, para. 462; ICC, Al Hassan Decision on Confirmation of charges, 
para. 363, concerning the crime of sentencing or execution without due process in non-international armed conflict, 
under Article 8(2)(c)(iv) of the ICC Statute, but the consideration may also apply mutatis mutandis to the present 
crime.

885	 ICRC, IHL Database, Customary IHL, Rule 156. Serious violations of international humanitarian law constitute war 
crimes ("Practice provides further specifications with respect to the nature of the conduct constituting a war crime 
[…] War crimes can consist of acts or omissions. Examples of the latter include failure to provide a fair trial."); 
Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 346, para. 143.

886	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and Commentary, 
Cambridge University Press, 2003, p. 100. See also and compare ICC, Al Hassan Decision on Confirmation of charges, 
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472.	 A single infringement of one judicial guarantee does not necessarily amount to the 
crime of wilfully depriving a prisoner of war or other protected person of the rights 
of a fair and regular trial. But it may do so. The Court should consider whether, in 
light of all relevant circumstances, the cumulative effect of factors with respect to 
guarantees deprived the person or persons of a fair trial.887

473.	 The crime of wilfully depriving a prisoner of war or other protected person of the 
rights of a fair and regular trial overlaps with the crime of declaring abolished, sus-
pended or inadmissible in a court of law the rights and actions of the nationals of 
the hostile party.888

474.	 The person or persons were protected under one or more of the Geneva Conventions 
of 1949. While the ICC Elements of Crimes state that the persons deprived of fair and 
regular trial must be “protected under one or more” of the four Geneva Conventions, 
in practice the offence concerns the following protected persons:

•	 Prisoners of war (Geneva Convention III, Article 4);889 or
•	 Civilians who at a given moment and in any manner whatsoever find themselves 

in the hands of a party to the conflict or occupying power of which they are not 
nationals (Geneva Convention IV, Articles 4, 13).890

475.	 Allegiance to a party and that party’s control over persons and territory. Concerning the 
last category of civilians under Article 4 of Geneva Convention IV, strict, formal/
legal nationality is not as important as the substance of relations of victims vis-à-vis 
perpetrators.891 Allegiance to a party to the conflict, and control by this party over 

para. 365.
887	 See ICC Elements of Crimes, Article 8(2)(c)(iv), Elements 4-5 fn. 59; ICC, Al Hassan Decision on Confirmation of 

charges, paras 381-382, 385-386 ("Concernant la question du seuil de violation des garanties judiciaires exigé pour 
qualifier un comportement de crime en application de l’article 8-2-c-iv du Statut, la Chambre note que les Éléments 
des crimes l’invitent à prendre en compte la procédure dans son ensemble et l’effet cumulatif que peut avoir la vio-
lation de plusieurs garanties procédurales ou statutaires. Néanmoins, la Chambre est d’avis que cette approche ne 
la prive pas en soi de considérer, qu’à la lumière des circonstances, la violation d’une seule garantie judiciaire soit 
de nature à établir le crime visé à l’article 8-2-c-iv du Statut. En effet, une garantie judiciaire peut être considérée 
comme cruciale et dès lors porter, à elle seule, atteinte à la conformité de la procédure et caractériser le crime sous 
l’article 8- 2-c-iv du Statut."); Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal 
Court: Sources and Commentary, Cambridge University Press, 2003, p. 409. All three cited sources address the crime 
of sentencing or execution without due process in non-international armed conflict, under Article 8(2)(c)(iv) of the 
ICC Statute, but the consideration may also apply mutatis mutandis to the present crime.

888	 Under ICC Statute, Article 8(2)(b)(xiv). See below paras 480-492. It may be that some conduct could amount to both 
crimes. Commentary suggests the former crime of denying fair trial focusses on criminal cases whereas the latter 
crime of depriving rights or, in particular, 'actions' covers civil claims. This in addition to the former crime's appli-
cation to protected persons, as set out below, compared with the latter crime's application to nationals of a hostile 
party. See Mark Klamberg in CILRAP CMN Case Matrix Network, Knowledge Hub: CLICC Commentary on the Law of 
the International Criminal Court, Updated: 30 June 2016, re Article 8(2)(b)(xiv).

889	 See ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, para. 425 ("No fewer than 345 Vietnamese prisoners of war 
and civilians were detained at S-21 and constituted protected persons under the Geneva Conventions of 1949 […] 
Vietnamese prisoners of war, many of whom were captured on the battlefield, entered the S-21 complex in their 
military uniforms.").

890	 See ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, para. 425.
891	 ICTY, Celebici Appeal Judgement, paras 83-84 (“Article 4 of Geneva Convention IV is to be interpreted as intending 

to protect civilians who find themselves in the midst of an international, or internationalised, conflict to the max-
imum extent possible. The nationality requirement of Article 4 should therefore be ascertained upon a review of 
'the substance of relations' and not based on the legal characterisation under domestic legislation. In today’s ethnic 
conflicts, the victims may be 'assimilated' to the external State involved in the conflict, even if they formally have 
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persons in a given territory, may be regarded as the crucial test.892 As attacking forc-
es of a party to the conflict gradually gain control of territory, individual civilians in 
these successive areas automatically become protected persons, provided they do 
not claim allegiance to the party in question.893

c.	 Definition of Wilfully Depriving a Prisoner of War or Other Protected Person of 
the Rights of Fair and Regular Trial (Subjective Elements)894

476.	 The subjective elements of wilfully depriving a prisoner of war or other protected 
person of the rights of fair and regular trial are: (1) the perpetrator intentionally and 
knowingly deprived the person or persons of a fair and regular trial by denying the 
judicial guarantees; and (2) the perpetrator was aware of the factual circumstances 
that established protected status under one or more of the Geneva Conventions of 
1949.895

477.	 The perpetrator intentionally and knowingly deprived the person or persons of a 
fair and regular trial by denying the judicial guarantees.896 Commentators suggest 

the same nationality as their captors, for the purposes of the application of humanitarian law, and of Article 4 of 
Geneva Convention IV specifically. The Appeals Chamber thus agrees with the Tadic Appeal Judgement that 'even 
if in the circumstances of the case the perpetrators and the victims were to be regarded as possessing the same 
nationality, Article 4 would still be applicable.”).

892	 ICTY, Tadic Appeal Judgement, paras 165-166 ("This legal approach, hinging on substantial relations more than on 
formal bonds, becomes all the more important in present-day international armed conflicts. While previously wars 
were primarily between well-established States, in modern inter-ethnic armed conflicts such as that in the former 
Yugoslavia, new States are often created during the conflict and ethnicity rather than nationality may become the 
grounds for allegiance. Or, put another way, ethnicity may become determinative of national allegiance. Under these 
conditions, the requirement of nationality is even less adequate to define protected persons. In such conflicts, not 
only the text and the drafting history of the Convention but also, and more importantly, the Convention’s object and 
purpose suggest that allegiance to a Party to the conflict and, correspondingly, control by this Party over persons 
in a given territory, may be regarded as the crucial test."). See ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, 
para. 426 ("Further, due to their real or perceived allegiance with Vietnam, some Cambodians, originating primarily 
from the East Zone, were detained and executed as Vietnamese sympathisers. Although Cambodian nationals, they 
were viewed by the CPK as having allegiances to Vietnam and as a threat to DK. Accordingly, the Chamber considers 
that these Cambodian detainees were also protected persons within the meaning of Article 4 of Geneva Convention 
IV.").

893	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 292 ("Under the case law of the 
international tribunals, an individual civilian falls 'into the hands of' a party to the conflict when that individual is 
in the territory under the control of such a party."), 293 ("Therefore, in the view of the Chamber, as the attacking 
forces of a party to the conflict gradually gain control of a targeted village, individual civilians in these successive 
areas automatically become protected persons within the meaning of article 4 GC IV, provided they do not claim 
allegiance to the party in question.") concerning the crime of wilful killing under Article 8(2)(a)(i) of the ICC Statute, 
Element 2 of which equally applies to wilfully depriving a prisoner of war or other protected person of the rights 
of fair and regular trial under Article 8(2)(a)(vi), 358 ("[This] applies to those situations in which protected civilians 
are inhumanely treated 'in the hands of' a party to the conflict, and thus also applies to the inhuman treatment of 
the protected persons by an attacking force, when such conduct occurs after the overall attack has ended, and de-
feat or full control of the targeted village has been secured. In addition, this provision prohibits perpetrators from 
inflicting inhuman treatment on protected persons as these forces move toward areas of enemy resistance in a 
targeted village.") concerning the crime of inhuman treatment under Article 8(2)(a)(ii) of the Statute, again Element 
2 of which equally applies to wilfully depriving a prisoner of war or other protected person of the rights of fair and 
regular trial under Article 8(2)(a)(vi).

894	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

895	 ICC Elements of Crimes, Article 8(2)(a)(vi); ICC Statute, Article 30.
896	 This subjective element flows from ordinary intent and knowledge under Article 30 of the ICC Statute.
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that because of the use of the notion “wilfully” in the ICC Statute, a lower mens rea 
standard could apply to this offense as “wilfully” has been interpreted by the juris-
prudence of the ICTY as including direct intent and recklessness (dolus eventualis).897

478.	 The perpetrator was aware of the factual circumstances that established protected 
status under one or more of the Geneva Conventions of 1949. With respect to civil-
ians and nationality, the perpetrator needs only to know that the victim belonged to 
an adverse party to the conflict.898

d.	 Contextual Elements

479.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;899

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;900 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.901

897	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 346, para. 144; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, p. 504, para. 1327, fn. 447; ICTY, Blaskic Trial Judgement, para. 152 (“[A]ccording 
to the Trial Chamber, the mens rea constituting all the violations of Article 2 of the Statute [containing the grave 
breaches] includes both guilty intent and recklessness which may be likened to serious criminal negligence”.) See 
also ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, para. 460 ("The jurisprudence of the ICTY has established 
that the requisite mental element for this offence includes both culpable intent and recklessness."); ICRC, IHL 
Database, Customary IHL, Rule 156. Serious violations of international humanitarian law constitute war crimes 
("Mental element. International case-law has indicated that war crimes are violations that are committed wilfully, 
i.e., either intentionally (dolus directus) or recklessly (dolus eventualis)."); ICRC Commentary on Additional Protocol 
I, p. 994, para. 3474 ("wilfully: the accused must have acted consciously and with intent, i.e., with his mind on the 
act and its consequences, and willing the ('criminal intent' or 'malice aforethought'); this encompasses the concepts 
of 'wrongful intent' or 'recklessness', viz., the attitude of an agent who, without being certain of a particular result, 
accepts the possibility of it happening; on the other hand, ordinary negligence or lack of foresight is not covered, 
i.e., when a man acts without having his mind on the act or its consequences (although failing to take the necessary 
precautions, particularly failing to seek precise information, constitutes culpable negligence punishable at least by 
disciplinary sanctions.").

898	 ICC Elements of Crimes, Article 8(2)(a)(i), Element 3 fn. 33, applicable to the corresponding element in each crime 
under Article 8(2)(a). See also ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 360 
applying fn. 33 by extension to all protected persons under the four Geneva Conventions ("In accordance with foot-
note 33 of the Elements of Crimes, it is not necessary for the perpetrator to have evaluated and concluded that the 
victim was a legally a protected person under any of the four Geneva Conventions, but rather that the perpetrator 
knows that 'the victim belonged to an adverse party to the conflict'.") concerning the crime of inhuman treatment 
under Article 8(2)(a)(ii) of the ICC Statute, Element 3 of which equally applies to wilfully depriving a prisoner of 
war or other protected person of the rights of fair and regular trial under Article 8(2)(a)(vi).

899	 See above, paras 188-189.
900	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(a)(vi).
901	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(a)(vi).
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https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-85/commentary/1987?activeTab=1949GCs-APs-and-commentaries
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.legal-tools.org/doc/67a9ec/pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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viii.	Declaring abolished, suspended, or inadmissible in a court of law the rights and 
actions of the nationals of the hostile party (ICC Statute, Article 8(2)(b)(xiv))

APPLICABILITY: DECLARING ABOLISHED, SUSPENDED, OR 
INADMISSIBLE IN A COURT OF LAW THE RIGHTS AND ACTIONS 
OF THE NATIONALS OF THE HOSTILE PARTY CAN BE CONSIDERED 
CRIMINALISED UNDER ARTICLE 438(1) OF THE CCU, AS IT IS 
SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS OF RULES 
OF THE WARFARE RECOGNIZED BY INTERNATIONAL INSTRUMENTS 
CONSENTED TO BY BINDING BY THE VERKHOVNA RADA 
(PARLIAMENT) OF UKRAINE” (PARAS 480-484).

Elements of the crimes: To convict a perpetrator of declaring abolished, suspended, or 
inadmissible in a court of law the rights and actions of the nationals of the hostile party as a 
war crime the following elements need to be established:

(1)	 Objective elements
•	 The perpetrator effected the abolition, suspension or termination of admissibility in a court 

of law of certain rights or actions (paras 485-487).
•	 The abolition, suspension or termination was directed at the nationals of a hostile party 

(paras 488-490).

(2)	 Subjective element
•	 The perpetrator intended the abolition, suspension or termination to be directed at the na-

tionals of a hostile party (para.491).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 492).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 492).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 492).

a.	 Applicability under Article 438

480.	 Although not explicitly mentioned in Article 438 of the CCU, “declaring abolished, 
suspended, or inadmissible in a court of law the rights and actions of the nationals of 
the hostile party” may be subsumed within “any other violations of rules of warfare 
recognized by international instruments consented to be binding by the Verkhovna 
Rada of Ukraine” to which Article 438(1) refers. As explained below, the conduct is 
prohibited under international instruments ratified by Ukraine and this prohibition 
has been recognised as a war crime. These factors support interpreting Article 438 
of the CCU as criminalising violations of this IHL prohibition.
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481.	 Declaring abolished, suspended, or inadmissible in a court of law the rights and 
actions of the nationals of the hostile party is a violation of the laws of warfare 
recognised in international treaties ratified by Ukraine. Declaring abolished, sus-
pended, or inadmissible in a court of law the rights and actions of the nationals of 
the hostile party is prohibited under Article 23(h) of the Hague Regulations of 1907.902 
Ukraine ratified the Hague Regulation of 1907.903 Moreover, this prohibition is one of 
the rules of customary international law as recognised by the ICRC.904

482.	 Therefore, for the purposes of Article 438 of the CCU, the prohibition against declar-
ing abolished, suspended, or inadmissible in a court of law the rights and actions of 
the nationals of the hostile party is a violation of the laws of warfare recognised in 
an international instrument accepted as binding by the Ukrainian parliament.

483.	 Recognition as a war crime. Article 8(2)(b)(xiv) of the ICC Statute lists “declaring 
abolished, suspended, or inadmissible in a court of law the rights and actions of 
the nationals of the hostile party” as a war crime when committed in international 
armed conflicts. Likewise, the ICRC recognises the offence as a a war crime under 
customary international law.905

484.	 These factors support recognition of the criminalisation of declaring abolished, 
suspended, or inadmissible in a court of law the rights and actions of the nationals 
of the hostile party under Article 438 of the CCU.

b.	 Definition of Declaring Abolished, Suspended, or Inadmissible in a Court of 
Law the Rights and Actions of the Nationals of the Hostile Party (Objective 
Elements)

485.	 According to the ICC Elements of Crimes, the objective elements of the offence are: 
(1) the perpetrator effected the abolition, suspension or termination of admissibility 
in a court of law of certain rights or actions; and (2) the abolition, suspension or ter-
mination was directed at the nationals of a hostile party.906 The war crime declaring 
abolished, suspended, or inadmissible in a court of law the rights and actions of the 
nationals of the hostile party has not been adjudicated by an international tribunal 
and thus, the ICC still did not clarify the relevant elements.907

902	 The Hague Regulations of 1907, Article 23(h) (“To declare abolished, suspended, or inadmissible in a court of law the 
rights and actions of the nationals of the hostile party. A belligerent is likewise forbidden to compel the nationals 
of the hostile party to take part in the operations of war directed against their own country, even if they were in the 
belligerent’s service before the commencement of the war.”).

903	 Ukraine ratified the 1907 Hague Regulations on 29 May 2015. See ICRC, Treaties, States Parties and Commentaries, 
Ukraine.

904	 ICRC, IHL Database, Customary IHL, Rule 156 Definition of War Crimes (“It was included without controversy in the 
Statute of the International Criminal Court, as it was considered part of customary international law.”); Triffterer 
and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; 
Oxford: Hart; Baden-Baden: Nomos, 2016, p. 444, paras 514-515.

905	 ICRC, IHL Database, Customary IHL, Rule 156 Definition of War Crimes (“It was included without controversy in the 
Statute of the International Criminal Court, as it was considered part of customary international law.”); Triffterer 
and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; 
Oxford: Hart; Baden-Baden: Nomos, 2016, p. 444, para. 514.

906	 ICC Elements of Crimes, Article 8(2)(b)(xiv).
907	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 445-448, para. 516.

https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156#refFn_41B4CBC3_00076
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156#refFn_41B4CBC3_00076
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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486.	 The perpetrator effected the abolition, suspension or termination of admissibil-
ity in a court of law of certain rights or actions. The strict wording of Article 8(2)
(b)(xiv) suggests that simply “declaring” rights and actions abolished, suspended, 
or inadmissible in a court of law fulfils the objective element. However, as the ICC 
Elements of Crimes indicate, the relevant objective element has been understood 
as requiring that the perpetrator “‘effected’ the abolition […] of certain rights and 
actions”.908 Thus, the means of abolition, suspension, or inadmissibility is not deter-
minative, but rather depends on the resulting denial of judicial access to a right or 
action.909 At the same time, commentators have suggested that the term “declaring” 
should cover also legislative and administrative acts abolishing the rights or actions 
of individuals.910

487.	 As to the notion of “rights or actions”,911 beyond the fact that such category covers 
“important, substantial rights and actions, and not only trivial, isolated rights”,912 its 
exact scope remains an open question.913 Whereas “actions” refer to “legal claims 
and rights of actions” within the meaning of the right to access to a judge,914 it is not 
clear whether the offence is confined to rights/actions of civil and commercial nature 
or encompasses also fundamental rights and guarantees of individuals.915 However, 
according to commentators “the general wording of Article 8(2)(b)(xiv) and the prec-
edents permit to understand Article 8(2)(b)(xiv) as prohibiting not only the abolition 
etc. of property and commercial rights, but also other discriminatory measures and 
restrictions of the rights of the nationals of the adversary party to the conflict.”916 
Nothing in the provision restricts this protection to civil claims/rights and actions. 
Therefore, this provision appears to protect both civil and criminal [procedure] “rights 
and actions”917 including those of fair trial.918

908	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 448, para. 531.

909	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 448, para. 531.

910	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 448, para. 531.

911	 The provision in Article 8(2)(b)(xiv) of the ICC Statute is identical to that in Article 23(h) of Hague Regulation of 
1907, the basic elements of which are: (1) declaring abolished, suspended, or inadmissible in a court of law; (2) 
substantial “rights and actions”; and (3) the rights and actions abolished, suspended, or declared inadmissible are 
those of the nationals of the hostile party.

912	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 448, para. 529.

913	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 446, paras 523-524.

914	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 446, paras 523-524.

915	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 447, para. 52.

916	 This line of reasoning is in line with the German draft of the ICC Statute that clarified that this provision applied 
to economic warfare as well as discriminatory measures and restrictions of rights. See Triffterer and Ambos (eds.), 
Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; 
Baden-Baden: Nomos, 2016, p. 447, para. 528, fn. 832

917	 But see Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, 
München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 446, para. 523, fns. 824-825 (“The Netherlands 
Special Court of Cessation also limited the scope of the provision to civil claims in 1949.”).

918	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 447, paras 525-526. The prohibition also relates to Article 
8(2)(a)(vi) of the ICC Statute that protects individual rights and due process. See Triffterer and Ambos (eds.), Rome 

https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907/regulations-art-23
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907/regulations-art-23
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
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488.	 The abolition, suspension or termination was directed at the nationals of a hostile 
party. As to the territorial scope of application, the offence aims at the protection of 
any nationals of the hostile party to the armed conflict.919 However, the United States 
and the United Kingdom appear to limit this prohibition to nationals of the hostile 
party, in an occupied territory.920

489.	 Regardless, this prohibition protects the rights and actions of all or at least a sub-
stantial part of the nationals of the hostile party,921 and does not apply to “individual 
cases of withdrawing rights”.922 This prohibition “rather aims at legislative or general 
administrative acts or possibly also to court decisions with wide implications but not 
isolated individual cases.”923

490.	 There is no casual element to this crime meaning that a legal abolition of rights is 
sufficient — the courts need not actually have refused access to the rights and actions 
to fulfill the objective elements.924

c.	 Definition of Declaring Abolished, Suspended, or Inadmissible in a Court of 
Law the Rights and Actions of the Nationals of the Hostile Party (Subjective 
Elements)925

491.	 According to the ICC Elements of Crimes, the subjective element of the offence re-
quires that the perpetrator intended the abolition, suspension or termination to be 
directed at the nationals of a hostile party.926 While there is no judicial application in 
this regard,927 commentatos have suggested that its mens rea requires “the intentional 
conduct directed at the nationals of a hostile party”.928

Statute of the International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-
Baden: Nomos, 2016, p. 445, para. 517 (Related to this prohibition is “the war crime of denying rights of fair and 
regular trial under article 8 para. 2 (a) (vi), which protects rights of due process […]. While article 8 para. 2 (b) (xiv) 
rather aims at legislative or general administrative acts or possibly also to court decisions with wide implications 
but not isolated individual cases.”).

919	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 445, para. 519.

920	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 445-446, paras 519-521, fn. 820.

921	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 448, para. 530.

922	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 448, fn. 833. The prohibition also does not apply to Security 
Council sanctions, even though those are usually against all or a substantial part of the nationals of a hostile party. 
(“The Commentary also affirms that embargo measures decided by the UN Security Council on the basis of Chapter 
VII of the UN Charter would not be covered.”).

923	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 445, para. 517.

924	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 448, para. 531, fn. 836.

925	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

926	 ICC Elements of Crimes, Article 8(2)(b)(xiv).
927	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and Commentary, 

Cambridge University Press, 2003, p. 268.
928	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 528, para. 

1398 . See also Article 30 of the ICC Statute (“1. Unless otherwise provided, a person shall be criminally responsible 

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
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d.	 Contextual Elements

492.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;929

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;930 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.931

and liable for punishment for a crime within the jurisdiction of the Court only if the material elements are com-
mitted with intent and knowledge. 2. For the purposes of this article, a person has intent where: (a) In relation to 
conduct, that person means to engage in the conduct; (b) In relation to a consequence, that person means to cause 
that consequence or is aware that it will occur in the ordinary course of events. 3. For the purposes of this article, 
‘knowledge’ means awareness that a circumstance exists or a consequence will occur in the ordinary course of 
events. ‘Know’ and ‘knowingly’ shall be construed accordingly.”).

929	 See above, paras 188-189.
930	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xiv).
931	 See above, para. 199.See also ICC Elements of Crimes, Article 8(2)(b)(xiv).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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ix.	 Unlawful deportation or transfer (ICC Statute, Article 8(2)(a)(vii); ICTY Statute 
Article 2(g))

APPLICABILITY: UNLAWFUL DEPORTATION OR TRANSFER CAN BE 
CONSIDERED CRIMINALISED UNDER ARTICLE 438(1) OF THE CCU, 
AS IT IS SUBSUMED UNDER THE NOTIONS OF “OTHER VIOLATIONS 
OF RULES OF THE WARFARE RECOGNIZED BY INTERNATIONAL 
INSTRUMENTS CONSENTED TO BY BINDING BY THE VERKHOVNA 
RADA (PARLIAMENT) OF UKRAINE” AND IN PART, BY “DEPORTATION 
OF CIVILIAN POPULATION FOR FORCED LABOR”. (PARAS 493-497).

Elements of the crimes: To convict a perpetrator for unlawful deportation or transfer as a 
war crime the following elements need to be established: 

(1)	 Objective element 
•	 The perpetrator deported or transferred one or more persons to another State or to another 

location (paras 499-504).
•	 Such person or persons were protected under one or more of the Geneva Conventions of 

1949 (paras 505-509). 

(2)	 Subjective element
•	 The perpetrator was aware of the factual circumstances that established the protected status 

of the person or persons under one or more of the Geneva Conventions of 1949 (para. 510).
•	 The perpetrator intended to deport or transfer one or more persons to another State or loca-

tion or was aware that deportation or transfer would occur in the ordinary course of events 
based on their actions (para. 510).

•	 The perpetrator was aware of the circumstances that made that deportation unlawful under 
Geneva Convention IV (para. 510). 

(3)	 Contextual element 
•	 There is an international armed conflict (para. 512).
•	 The conduct of the perpetrator took place in the context and was associated the conflict 

(para. 512). 
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 512).

a.	 Applicability under Article 438

493.	 Although not explicitly mentioned in Article 438 of the CCU, unlawful deportation 
or transfer may be subsumed within “any other violations of rules of warfare recog-
nized by international instruments consented to be binding by the Verkhovna Rada 
of Ukraine” and in part, by “deportation of civilian population for forced labor” to 
which Article 438(1) refers. As explained below, unlawful deportation or transfer 
is prohibited under international instruments ratified by Ukraine. Violation of this 
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prohibition is recognised as a war crime. These factors support interpreting Article 
438 of the CCU as criminalising violations of this IHL prohibition. 

494.	 Unlawful deportation or transfer is a violation of the laws of warfare recognised 
in international treaties ratified by Ukraine. Article 147 of Geneva Convention IV 
recognises the unlawful deportation or transfer of a protected person in international 
armed conflict as a grave breach of that convention.932 The ICRC identifies this prohi-
bition as customary international law.933 Ukraine has ratified Geneva Convention IV.934 
For the purposes of Article 438 CCU, the prohibition against unlawful deportation or 
transfer of a protected person is a violation of the laws of warfare recognised in an 
international instrument accepted as binding by the Ukrainian parliament. 

495.	 Unlawful deportation or transfer as covered, in part, by “deportation of civilian 
population for forced labor” under article 438 of the CCU. As noted below, the war 
crime of unlawful deportation or transfer includes acts of displacement outside or 
within a State’s territory.935 Thus, at least in part, the offence can also be subsumed 
under “deportation of civilian population for forced labor” identified as a specific 
offence under Article 438 of the CCU. However, differently from the specific domestic 
offence under Article 438, unlawful deportation or transfer does not require any link 
or connection with forced labour. 

496.	 Recognition as a war crime. As a grave breach of Geneva Convention IV, the unlawful 
deportation or transfer of protected persons during international armed conflict is a 
war crime.936 Violation of this prohibition in these precise terms has been recognised 
as a war crime under Article 2(g) of ICTY Statute and Article 8(2)(a)(vii) of the ICC 
Statute.937 According to the ICRC, the recognition of this war crime has attained cus-
tomary international law status.938

497.	 These factors support the recognition of the criminalisation of unlawful deportation 
and transfer of protected persons under Article 438 of the CCU.

b.	 Definition of unlawful deportation or transfer (Objective Elements)

498.	 The objective elements of this crime before the ICC are (1) The perpetrator deported 
or transferred one or more persons to another State or to another location; and (2) 
Such person or persons were protected under one or more of the Geneva Conven-
tions of 1949.939 

932	 Geneva Convention IV, Article 147.
933	 ICRC, IHL Database, Customary Law, Rule 129. The Act of Displacement.
934	 Ukraine ratified Geneva Convention IV on 3 August 1954. ICRC, IHL Database, IHL Treaties, Treaties and State Par-

ties, Geneva Convention IV.
935	 See below paras 499-509.
936	 Geneva Convention IV, Articles 146, 147. 
937	 ICTY Statute, Article 2(g); ICC Statute, Article 8(2)(a)(vii). See also 1945 IMT Charter (Nuremberg), Article 6; ICC 

Statute, Articles 8(2)(b)(viii), 8(2)(e)(viii).
938	 ICRC, IHL Database, Customary Law, Rule 156. Definition of War Crimes (identifying serious violations of interna-

tional humanitarian law, including all grave breaches of the Geneva Conventions, as war crimes, and listing unlawful 
deportation or transfer as one of the grave breaches of the Geneva Conventions).

939	 ICC Elements of Crimes, Article 8(2)(a)(vii)-1.

https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://www.icty.org/en/documents/statute-tribunal
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule129
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://www.icty.org/en/documents/statute-tribunal
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/nuremberg-tribunal-charter-1945/article-6b
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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499.	 The perpetrator deported or transferred one or more persons to another State 
or to another location. This element requires: (1) an act of deportation or transfer, 
which is (2) coercive, and (3) unlawful in character.

500.	 Deportation or transfer. The ICC Elements of Crimes distinguish two types of culpable 
conduct: “deportation” and “transfer”. ICTY jurisprudence has clarified that “depor-
tation” indicates the displacement of individuals outside the de jure or de facto state 
borders, whereas with respect to forcible transfer, the displacement may be carried 
out entirely within the borders of a single state.940 Notably, to demonstrate unlawful 
deportation or transfer, it is not necessary to show that the displaced person or per-
sons were removed “to a ‘location sufficiently remote from its original location’”.941 
Moreover, the ICTY and ICC jurisprudence reflect that this crime applies in the con-
text of hostilities942and during occupation.943 Despite the considerable overlaps, the 
specific war crime of “deportation or transfer of all or parts of the population of the 
occupied territory within or outside this territory” is addressed in another section 
of the Benchbook.944 

501.	 Coercive character of the deportation or transfer. Both acts of deportation and trans-
fer need to be forced, coerced, or at least involuntary (forced removal).945 It is not 
necessary to show that actual force was used in the deportation or transfer; rather 
it is sufficient that deportation/transfer was based on a choice that, in light of the 
circumstances, was not genuine.946 The ICTY Appeals Chamber identified “[f]actors 
other than force itself [that] may render displacement involuntary”, including threats 
of force, “coercion such as that caused by fear of violence, duress, detention, psycho-
logical oppression or abuse of power”, “taking advantage of a coercive environment”, 
or “creating ‘severe living conditions’ for a certain population — which in turn makes 
it impossible for that population to remain in their homes”.947

940	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, paras 47 (concerning deportation and forcible transfer as a crimes 
against humanity), 132 (holding that “[t]he constituent elements for deportation and forcible transfer are identical 
whether it involves a war crime or a crime against humanity, with one exception: to be characterized as a grave 
breach of the Geneva Conventions, the offences of forcible transfer and deportation must be committed against a 
person protected under the Geneva Conventions.”); ICTY, Prlic et al Appeal Judgement, Vol. I of III, para. 300. Werle 
and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 510, para. 
1351.

941	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 492.
942	 See e.g., ICC, Guchmazov Arrest Warrant, paras 1, 6 (holding that unlawful deportation and transfer under under 

Article 8(2)(a)(vii) of the ICC Statute does not require the existence of an occupation).
943	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, paras 300, 301 (applying the offence of unlawful deportation and 

transfer under Article 2(g) of the ICC Statute in the context of an occupation).
944	 See below, paras 562-565. 
945	 ICC, Guchmazov Arrest Warrant, para. 35; ICC Sanakoev Arrest Warrant, para. 23. See also Triffterer and Ambos 

(Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 
414, para. 398; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 
2020, p. 510, para. 1351.

946	 ICC, Guchmazov Arrest Warrant, para. 33; ICC Sanakoev Arrest Warrant, para. 23; ICTY, Krstic Trial Judgement, paras 
528-530; ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 495. See also ICTY, Prlic et al. Trial Judgement, Vol. I 
of VI, paras 50 (concerning deportation and forcible transfer as a crimes against humanity), 132 (holding that “[t]he 
constituent elements for deportation and forcible transfer are identical whether it involves a war crime or a crime 
against humanity, with one exception: to be characterized as a grave breach of the Geneva Conventions, the offences 
of forcible transfer and deportation must be committed against a person protected under the Geneva Conventions.”) 
(footnotes omitted).

947	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 495. See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, 
paras 50 (concerning deportation and forcible transfer as a crimes against humanity), 132 (holding that “[t]he constit-

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_05215.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_05215.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_05216.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_05215.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_05216.PDF
https://www.legal-tools.org/doc/440d3a/pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf


192  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

502.	 As noted above, consent by the victim does not necessarily make displacement law-
ful, “as the circumstances surrounding that consent may deprive it of any potential 
value”.948 “Generally speaking, detaining a person in a climate of terror and violence 
obviates any and all value arising from the consent.”949 “[W]hether a transferred 
person had a genuine choice is a determination to be made within the context of a 
particular case.”950

CASE STUDY: FACTORS DEMONSTRATING THE ABSENCE OF GENUINE 
CHOICE, ICTY, THE PROSECUTOR V. KRSTIC TRIAL JUDGEMENT PARAS 
147, 524-525, 527 (FOOTNOTES OMITTED)951

The trial chamber in the ICTY case of The Prosecutor v. Krstic summed up its overall consideration of 
evidence showing the absence of genuine choice in connection with the movement of the Bosnian 
Muslim population from Srebrenica.
“147. Overwhelming evidence presented during the course of the Trial, however, demonstrates that, 
in July 1995, the Bosnian Muslim population of Srebrenica was not faced with a genuine choice as 
to whether to leave or remain in the area. The shelling of Srebrenica, particularly on 10 and 11 July 
1995, and the burning of Bosnian Muslim homes was calculated to terrify the population and make 
them flee the area with no hope of return. Further, it was General Mladic who initiated the meetings 
at the hotel Fontana when he made it abundantly clear that he wanted the Bosnian Muslims out of 
the area. On 12 July 1995, as the bus convoys were being organised, General Mladic was heard to 
say during an intercepted conversation:

‘They’ve all capitulated and surrendered and we’ll evacuate them all — those who want to 
and those who don’t want to.’

uent elements for deportation and forcible transfer are identical whether it involves a war crime or a crime against 
humanity, with one exception: to be characterized as a grave breach of the Geneva Conventions, the offences of 
forcible transfer and deportation must be committed against a person protected under the Geneva Conventions.”).

948	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, paras 51 (concerning deportation and forcible transfer as a crimes 
against humanity), 132 (holding that “[t]he constituent elements for deportation and forcible transfer are identical 
whether it involves a war crime or a crime against humanity, with one exception: to be characterized as a grave 
breach of the Geneva Conventions, the offences of forcible transfer and deportation must be committed against a 
person protected under the Geneva Conventions.”).

949	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, paras 51 (concerning deportation and forcible transfer as a crimes 
against humanity), 132 (holding that “[t]he constituent elements for deportation and forcible transfer are identical 
whether it involves a war crime or a crime against humanity, with one exception: to be characterized as a grave 
breach of the Geneva Conventions, the offences of forcible transfer and deportation must be committed against a 
person protected under the Geneva Conventions.”).

950	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 495.
951	 ICTY, Krstic Trial Judgement, paras 147, 524-525, 527.
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Certainly the Bosnian Muslim refugees were not consulted or given a choice about their final destin-
ation. An UNMO in the Srebrenica area testified to an incident he witnessed in which Serb soldiers 
threatened to shoot an elderly woman if she did not leave Srebrenica, despite her pleas to remain. 
As a result of this threat and to ensure her safety, the UNMO physically removed the woman from 
the Srebrenica hospital where she had been and took her to Poto-ari. All of these factors, against the 
backdrop of the terror campaign waged by the VRS against the refugees in Poto-ari, make it clear 
that the Bosnian Serbs wanted the area cleansed of Bosnian Muslims.”
In paragraphs 524-525 of its judgement, the trial chamber went on to note that, where active hos-
tilities had ceased in the area before the population was transferred, the security of the population 
did not justify that displacement. It then concluded this assessment:
“527. In this case no military threat was present following the taking of Srebrenica. The atmosphere 
of terror in which the evacuation was conducted proves, conversely, that the transfer was carried out 
in furtherance of a well organised policy whose purpose was to expel the Bosnian Muslim population 
from the enclave. The evacuation was itself the goal and neither the protection of the civilians nor 
imperative military necessity justified the action.”

503.	 Unlawful character of the deportation or transfer.952 While not explicitly mentioned in 
the ICC Elements of Crimes, the transfer or deportation must be unlawful.953 Un-
lawfulness is of crucial importance to understanding the objective elements of this 
crime.954 Unlawful character of the deportation or transfer can be assessed against 
specific IHL rules, including Article 49 of Geneva Convention IV, applicable to oc-
cupations, that, in exceptional cases, allow for the deportation/transfer of protected 
persons.955 Article 49 of Geneva Convention IV, an “Occupying Power may undertake 
total or partial evacuation of a given area if the security of the population or imper-
ative military reasons so demand”.956 Such evacuations are to be within the “bounds 
of the occupied territory except when for material reasons it is impossible to avoid 
such displacement”.957 Evacuated persons must, to the extent practicable, receive 
proper accommodation, with satisfactory conditions of hygiene, health, safety and 
nutrition and without separating family members.958 Finally, evacuated persons must 
be returned to their homes as soon as hostilities in their home area have ceased.959 

952	 With respect to these exceptions in the context of the war crime of deportation and transfer of protected persons 
within or outside an occupied territory, see below, paras 552-565.

953	 ICC, Guchmazov Arrest Warrant, para. 33; ICC Sanakoev Arrest Warrant, para. 22. In accordance with paragraph 
6 of the General Introduction to the Elements of Crimes, the adopted elements do not repeat the requirement of 
unlawfulness. ICC Elements of Crimes, General Introduction, para. 6.

954	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 346, para. 146. See also ICC, Guchmazov Arrest Warrant, para. 33.

955	 ICC, Guchmazov Arrest Warrant, para. 33; ICC Sanakoev Arrest Warrant, para. 22.
956	 Geneva Convention IV, Article 49. See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 52.
957	 Geneva Convention IV, Article 49. See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 52. Outside the context 

of occupation under Geneva Convention IV, Article 45 (A transferring state must not transfer a protected person to 
a receiving state that is not a signatory to Geneva Convention IV or to any country where that person has reason to 
fear persecution for political or religious beliefs. Moreover, the transferring state must satisfy itself that the receiving 
state is willing and able to apply the Convention, and the transferring state retains residual responsibility for any 
failure by the receiving state to do so).

958	 Geneva Convention IV, Article 49. See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 52.
959	 Geneva Convention IV, Article 49. See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 52.
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504.	 It is also significant to note that displacement is not made lawful simply because it is 
carried out pursuant to an agreement reached between political or military leaders 
or brokered by the ICRC or any other organisation. Nor does the participation of an 
international organisation, such as the UN or the ICRC, in organising the displace-
ment render the displacement of a person or persons lawful.960 

505.	 Such person or persons were protected under one or more of the Geneva Conven-
tions of 1949. While the ICC Element of Crimes refer broadly to any protected per-
sons under the Geneva Conventions, the fact that the offence covers acts of transfer 
and deportation in violation of Article 147 of Geneva Convention IV indicates that, 
in essence, the notion of the protected person under this element is confined to ci-
vilians as protected by Article 4 of Geneva Convention IV. Under Article 4 of Geneva 
Convention IV, protected persons are defined as “those, who, at a given moment and 
in any manner whatsoever, find themselves, in case of a conflict or occupation, in the 
hands of a Party to the conflict or Occupying Power of which they are not nationals.”961 
“The mere fact of being in the territory of a Party to the conflict or in occupied terri-
tory implies that one is in the power or ‘hands’ of the Occupying Power”.962 Persons 
who are in the territory prior to the outbreak of armed conflict or occupation and 
those who arrive later are equally protected by the Geneva Convention IV.963 Pro-
tected persons under Geneva Convention IV are not necessarily limited to civilians: 
“[…]while Geneva Convention IV primarily concerns the protection of civilians, the 
plain language of Article 4 defines protected persons more broadly, encompassing 
all persons — not just civilians — who fall into the hands of a party to the conflict, or 
occupying power of which they are not nationals, and who are not protected under 
the other Geneva Conventions.”964

506.	 Article 4 of Geneva Convention IV clarifies that the protected persons “are not na-
tionals” of a Party to the armed conflict or Occupying Power. The ICTY adopted a 
teleological approach to considering nationality under Article 4 of Geneva Conven-
tion IV. Specifically, “[t]he nationality of the victims […] should not be determined 
on the basis of formal national characterisations, but rather upon an analysis of the 
substantial relations, taking into consideration the different ethnicity of the victims 
and the perpetrator, and their bonds with the foreign intervening State.”965 Animating 
this approach was the ICTY Appeals Chamber’s concern that:
“[…] depriving victims, who arguably are of the same nationality under domestic law 
as their captors, of the protection of the Geneva Conventions solely based on that 
national law would not be consistent with the object and purpose of the Conventions. 
Their very object could indeed be defeated if undue emphasis were placed on formal 
legal bonds [...]. It finds that Article 4 of Geneva Convention IV cannot be interpreted 
in a way that would exclude victims from the protected persons status merely on the 

960	 ICTY, Prlić et al. Trial Judgement, Vol. I of VI, para. 54. See also ICTY, Stakić Appeal Judgement, para. 286
961	 Geneva Convention IV, Article 4. See also ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 346; ICTY, Prlic et al. 

Trial Judgement, Vol. I of VI, para. 102.
962	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 101. With respect to acts of deportations and transfers protected 

persons within or outside occupied territory, see below, paras 562-565.
963	 ICTY, Prlic et al. Trial Judgement, Vol. I of IV, para. 101.
964	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 353.
965	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 100.
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basis of their common citizenship with a perpetrator. They are protected as long as 
they owe no allegiance to the Party to the conflict in whose hands they find them-
selves and of which they are nationals.”966

507.	 The ICTY Appeals Chamber also noted “that the allegiance analysis ‘hinging on sub-
stantial relations more than on formal bonds, becomes all the more important in 
present-day international armed conflicts [...] [where] ethnicity rather than nationality 
may become the grounds for allegiance’.”967 The ICC adopted the same approach.968

508.	 Nationals of a co-belligerent State are not protected under Geneva Convention IV 
“while the State of which they are nationals has normal diplomatic representation 
in the State whose hands they are in”.969 This provision only applies where the States 
are allies and they enjoy effective diplomatic relations. Determining whether this is 
the case requires consideration of not only formal diplomatic relations between the 
two States but also “the true situation”.970

509.	 The following excerpts from the Prlic et al. trial and appeal judgements offer a useful 
case study concerning the determination of protected status under Geneva Conven-
tion IV. 

CASE STUDY: DETERMINING WHETHER PERSONS ARE PROTECTED 
BY THE FOURTH GENEVA CONVENTION (ICTY, PRLIC ET AL., TRIAL 
JUDGEMENT, VOL. I OF VI, PARAS 606-611 AND ICTY PRLIC ET AL., 
APPEAL JUDGEMENT PARAS 355, 359, FOOTNOTES OMITTED).
The trial chamber examined whether the HVO Muslims were protected by the Fourth Geneva Con-
vention (Prlić et al. Trial Judgement, Vol. I of VI, para. 606). It first determined that they were not 
protected persons under the other Geneva Conventions (Prlic et al. Trial Judgement, Vol. I of VI, 
para. 607). 
It then turned to the express criteria under Geneva Convention IV:
“608. To ascertain whether the Fourth Convention applies, it is necessary to establish whether the 
HVO Muslims had fallen into the hands of a party to the conflict of which they were not nationals. 
The Appeals Chamber clearly established that the criterion applicable to determine the status of 
protected persons is not nationality but allegiance. In the context of the conflicts in the former 
Yugoslavia, such allegiance may result from ethnic loyalties. Thus, it is proper, in light of the evi-
dence available to the Chamber, to determine the Party to which the HVO Muslims detained by the 
HVO owed their allegiance.

966	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 354 (quoting Kordic and Cerkez Appeal Judgement, para. 329).
967	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 355.
968	 See e.g., ICC Sanakoev Arrest Warrant, fn. 31. 
969	 Geneva Convention IV, Article 4; see also ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 346; ICTY, Prlic et al. 

Trial Judgement, Vol. I of VI, para. 102.
970	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 102.
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609. As the Ćorić Defence itself points out, the HVO Muslims were perceived, starting in 1993, to 
constitute a threat to the security of the HVO. From the time of the ABiH attack on “North Camp” on 
30 June 1993, in which HVO Muslims participated, the HVO authorities considered that, generally, 
the Muslim HVO members constituted a threat to the security of the HVO and ordered that they be 
disarmed and detained en masse. The Ćorić Defence nevertheless considers that these acts do not 
fall within the jurisdiction of the Tribunal because the HVO Muslims had sworn allegiance to the 
HVO. Milivoj Petković stated that, pursuant to orders received from Mate Boban, the President of 
the HZ H-B and Supreme Commander of the HVO, during their meeting on 30 June 1993, he issued 
an order that same day to the commanding officer of the South-East OZ on disarming and “isolating” 
the Muslim HVO soldiers, as well on “isolating” Muslims fit for combat in light of the threat they 
posed to the security of the HVO units. Milan Gorjanc stated that, from a military perspective, it was 
reasonable for the HVO armed forces to view the Muslim soldiers within their units as a threat.971

610. The Chamber therefore considers that from at least 30 June 1993, the HVO Muslims were per-
ceived by the HVO as loyal to the ABiH.
611. The Chamber consequently finds that the HVO Muslims, detained by the HVO from 30 June 1993 
onwards, had indeed fallen into the hands of the enemy power and were thus persons protected 
within the meaning of Article 4 of the Fourth Geneva Convention.”
The ICTY Appeals Chamber upheld this analysis, noting:
“355. […] In this case, the Trial Chamber correctly took into account the allegiance of the Muslim 
HVO members rather than merely considering their nationality. Moreover, to reach the conclusion 
that Muslim HVO members were protected by Geneva Convention IV from 30 June 1993 onwards, 
the Trial Chamber relied on the perceived allegiance of the Muslim HVO members by the HVO. Re-
calling that the detaining authority’s view of the victims’ allegiance has been considered a relevant 
factor by the Appeals Chamber, the Appeals Chamber considers that Stojic, Praljak, Petkovic, and 
Coric have failed to show an error on the part of the Trial Chamber.”
“359. The Appeals Chamber finds that the Trial Chamber reasonably concluded that the Muslim 
HVO members could not be deemed POWs within the strict meaning of Geneva Convention 
III as they did not formally belong to the ABiH, the “armed forces of a Party other than 
the detaining Party”. They could nevertheless be protected under Geneva Convention IV 
because they were in fact in enemy hands, and “[e]very person in enemy hands must have 
some status under international law [...]. There is no intermediate status; nobody in enemy 
hands can be outside the law”.” 

a.	 Definition of unlawful deportation or transfer (Subjective Elements) 972 

510.	 Pursuant to the ICC elements of crimes, the perpetrator must be “aware of the factual 
circumstances that established” the protected status of the person or persons under 
one or more of the Geneva Conventions of 1949.973 Moreover, under Article 30 of the 
ICC Statute, the perpetrator must have intended to deport or transfer one or more 
persons to another State or location or been aware that deportation or transfer would 
occur in the ordinary course of events based on their actions.

971	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 102.
972	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

973	 ICC Elements of Crimes, Article 8(2)(a)(vii)-1.
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511.	 Before the ICTY, “[t]he mens rea for these crimes is present when the perpetrator of 
the forcible removal intended to remove the victims by force. In the case of deporta-
tion, the perpetrator must, in addition, have had the intent to carry out the removal 
by crossing a de jure or de facto border.”974 “Neither deportation nor forcible transfer 
requires that the perpetrator have the intent to remove the victim permanently.”975 

b.	 Contextual Elements

512.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;976 

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;977 and

iii.	 The perpetrator was aware of factual circumstances that established the existence 
of an armed conflict.978 

974	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 58. See also ICTY, Naletilic and Martinovic Trial Judgement, para. 
521 (ruling that Article 2(g) of the ICTY Statute required proof of “the intent of the perpetrator to transfer a person.”).

975	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 57. See also ICTY, Stakic Appeal Judgement, para. 307.
976	 See above, paras 188-189. 
977	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(a)(vii)-1.
978	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(a)(vii)-1.
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x.	 Unlawful confinement (ICC Statute, Article 8(2)(a)(vii); ICTY Statute Article 2(g))

APPLICABILITY: UNLAWFUL CONFINEMENT CAN BE CONSIDERED 
CRIMINALISED UNDER ARTICLE 438(1) OF THE CCU, AS IT IS 
SUBSUMED UNDER THE NOTIONS OF “OTHER VIOLATIONS OF RULES 
OF THE WARFARE RECOGNIZED BY INTERNATIONAL INSTRUMENTS 
CONSENTED TO BY BINDING BY THE VERKHOVNA RADA 
(PARLIAMENT) OF UKRAINE” (PARAS 512-516).

Elements of the crimes: To convict a perpetrator unlawful confinement as a war crime the 
following elements need to be established: 

(1)	 Objective element 
•	 The perpetrator confined or continued to confine one or more persons to a certain location 

(paras 518-526).
•	 Such person or persons were protected under one or more of the Geneva Conventions of 

1949 (para. 527). 

(2)	 Subjective element
•	 The perpetrator was aware of the factual circumstances that established the protected status 

of the person or persons under one or more of the Geneva Conventions of 1949 (para. 528).
•	 The perpetrator intended to confine or continue to confine one or more persons to a certain 

location para. 528).
•	 The perpetrator was aware of the circumstances that made that the confinement unlawful 

under Geneva Convention IV para. 528).

(3)	 Contextual element 
•	 There is an international armed conflict (para. 530).
•	 The conduct of the perpetrator took place in the context and was associated the conflict 

(para. 530). 
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 530).

a.	 Applicability under Article 438

513.	 Although not explicitly mentioned in Article 438 of the CCU, confinement may be 
subsumed within “any other violations of rules of warfare recognized by internation-
al instruments consented to be binding by the Verkhovna Rada of Ukraine” and in 
part, by “deportation of civilian population for forced labor” to which Article 438(1) 
refers. As explained below, unlawful confinement is prohibited under international 
instruments ratified by Ukraine. Violation of this prohibition is recognised as a war 
crime. These factors support interpreting Article 438 of the CCU as criminalising 
violations of this IHL prohibition. 
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514.	 Unlawful confinement is a violation of the laws of warfare recognised in interna-
tional treaties ratified by Ukraine. Article 147 of Geneva Convention IV recognises 
the unlawful confinement of a protected person in international armed conflict as 
a grave breach of that convention.979 The ICRC identifies various laws concerning 
confinement during the conflict as customary international law.980 Ukraine has rat-
ified Geneva Convention IV.981 For the purposes of Article 438 CCU, the prohibition 
against unlawful confinement of a protected person is, therefore a violation of the 
laws of warfare recognised in an international instrument accepted as binding by 
the Ukrainian parliament. 

515.	 Recognition as a war crime. As a grave breach of Geneva Convention IV, the unlawful 
confinement of protected persons during international armed conflict is a war crime.982 
Violation of this prohibition has been recognised as a war crime under Article 2(g) of 
the ICTY Statute and Article 8(2)(a)(vii) of the ICC Statute.983 According to the ICRC, 
the recognition of this war crime has attained customary international law status.984

516.	 These factors support recognition of the criminalisation of unlawful confinement of 
protected persons under Article 438 of the CCU.

b.	 Definition of unlawful confinement (Objective Elements)

517.	 The objective elements of this crime are the following: (1) the perpetrator confined or 
continued to confine one or more persons to a certain location; and (2) such person 
or persons were protected under one or more of the Geneva Conventions of 1949.985 

518.	 The perpetrator confined or continued to confine one or more persons to a certain 
location. This element requires: (1) an act of confinement which is (2) unlawful in 
character.

519.	 Notion of confinement. In terms of culpable conduct, the notion of confinement in-
volves any measures of deprivation of liberty, including arrest, assigned residence 
or internment.986 In the Prlic et al case, the ICTY Appeals Chamber concluded that 
“determining whether a person has been deprived of his or her liberty will depend 
on the circumstances of each particular case and must take into account a range of 
factors, including the type, duration, effects, and the manner of implementation of 
the measures allegedly amounting to a deprivation of liberty.”987 In this regard, the 
ICTY concluded that the notion of confinement could cover situations where confined 

979	 Geneva Convention IV, Article 147.
980	 ICRC, IHL Database, Customary Law, Chapter 37. Persons Deprived of Their Liberty.
981	 Ukraine ratified Geneva Convention IV on 3 August 1954. See ICRC, Treaties, States Parties and Commentaries, 

Ukraine.
982	 Geneva Convention IV, Articles 146, 147.
983	 ICTY Statute, Article 2(g); ICC Statute, Article 8(2)(a)(vii).
984	 ICRC, IHL Database, Customary Law, Rule 156 (identifying serious violations of international humanitarian law, 

including all grave breaches of the Geneva Conventions, as war crimes, and listing unlawful confinement as one of 
the grave breaches of the Geneva Conventions).

985	 ICC Elements of Crimes, Article 8(2)(a)(vii)-2.
986	 ICTY, Prlic et al Appeal Judgement, Vol. I of III, paras 471-473.
987	 ICTY, Prlic et al Appeal Judgement, Vol. I of III, para. 473.
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https://www.icty.org/en/documents/statute-tribunal
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
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persons maintain some freedom of movement. In circumstances where freedom of 
movement was limited to particular locations and consisted of some individuals occa-
sionally leaving the house to get food or avoid abuse and sexual assaults at night, this 
did not make the confinement lawful.988 Moreover, the ICTY and ICC jurisprudence 
reflect that this crime applies in the context of hostilities989 and during occupation.990

520.	 Unlawful character of the confinement. While not explicitly mentioned in the ICC Ele-
ments of the Crimes the confinement must be unlawful in character.991 Unlawfulness 
is, however, of crucial importance to understanding the objective elements of this 
crime.992 Unlawful character of confinement can be assessed against specific IHL 
rules (namely Articles 42, 43, and 78 of Geneva Convention IV) that in exceptional 
cases allow for the deportation/transfer of protected persons.993 

521.	 Article 42 of Geneva Convention IV permits internment or placing in assigned res-
idence of protected persons “only if the security of the detaining power makes it 
absolutely necessary”.994 It also permits voluntary internment where the situation 
makes it necessary.995 According to Article 43 of Geneva Convention IV, the detaining 
power must designate an appropriate court or administrative board to reconsider such 
internment or assigned residence “as soon as possible”. If the state of interment or 
assigned residence is maintained, then there must be periodic review, at least twice 
per year, of this internment or assigned residence.996 

522.	 Likewise, Article 78 of Geneva Convention IV, applicable in cases of occupation, also 
permits internment or placement in assigned residence of protected persons where 
an occupying power “considers it necessary, for imperative reasons of security”.997 
It requires that decisions to intern protected persons or place them in assigned res-
idences be made according to a regular procedure, that there be a right to appeal 
such decisions to be decided “with the least possible delay”, and that such decisions 
be subject to a periodical review, “if possible every six months”, by a competent body 
established by the occupying power.998

523.	 Against this background, any deprivation of liberty carried out outside the legitimate 
grounds and procedural parameters set forth by Articles 42, 43 of 78 of Geneva Con-

988	 ICTY, Celebici Appeal Judgement, paras 473, 513-515.
989	 See e.g., ICC, Guchmazov Arrest Warrant, paras 1, 6 (holding that unlawful deportation and transfer under under 

Article 8(2)(a)(vii) of the ICC Statute does not require the existence of an occupation); ICTY, Prlic et al. Appeal Judge-
ment, Vol. I of III, para. 472 (referring to Article 42 Geneva Convention IV applicable in the context of hostilities).

990	 ICC, Guchmazov Arrest Warrant, para. 14; ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para.134, fn. 271 (referring 
to Articles 42 and 78 of Geneva Convention IV applicable in the context of hostilities and occupation).

991	 ICC, Guchmazov Arrest Warrant, para. 13. In accordance with paragraph 6 of the General Introduction to the Elements 
of Crimes, the adopted elements do not repeat the requirement of unlawfulness (ICC Elements of Crimes, General 
Introduction, para. 6.).

992	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 349, para. 157.

993	 ICC, Guchmazov Arrest Warrant, para. 13.
994	 See also ICC, Guchmazov Arrest Warrant, para. 13.
995	 Geneva Convention IV, Article 42.
996	 Geneva Convention IV, Article 43. See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, paras 135-136.
997	 See also ICC, Guchmazov Arrest Warrant, para. 14.
998	 Geneva Convention IV, Article 78. For a discussion of the law of occupation, see, see below, paras 562-565. 
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vention IV would amount to unlawful confinement.999 This consideration has been 
confirmed by the ICTY which has concluded that the detention or confinement of pro-
tected persons is unlawful in the following circumstances: (1) one or more protected 
persons have been detained in violation of Geneva Convention IV Articles 42 or 78; 
or (2), even if the detention was initially justified, where there has not been compli-
ance with the procedural safeguards of Geneva Convention IV Articles 43 and 78.1000

524.	 With respect to legitimate grounds justifying the confinement, the ICTY has recognised 
that the parties to an armed conflict “may resort to internment or placement in as-
signed residence if they have serious or legitimate reasons ‘to think that the person 
concerned, by his activities, knowledge or qualifications, represents a real threat to 
its present or future security’. Subversive activity carried on inside the territory of a 
party to the conflict or acts that directly assist an enemy power may constitute threats 
to national security.”1001 Recent jurisprudence from the ICC has further supported this 
line of reasoning.1002 However, the mere fact that a person is a national of or otherwise 
aligned with the enemy party is not, of itself, a threat to the security of the country 
in which he or she resides that would warrant confinement.1003 Furthermore, that a 
man is of military age does not necessarily justify confinement.1004 “Internment and 
placement in assigned residence constitute measures taken on an exceptional basis, 
after detailed examination of each individual case and may not in any circumstance 
constitute a collective measure.”1005

525.	 As for the procedural safeguards, confinement is unlawful in cases of:
•	 Absence of a judicial or administrative body reviewing as soon as possible a deci-

sion to confine a person or persons. The decision as to whether a confined person 
constitutes a threat to the security of the State needs to be carried out on an indi-
vidual case-by-case basis and in a reasonable time.1006 Reasonable time has been 
defined as “the minimum time necessary to make inquiries to determine whether 
a view that [confined persons] pose a security risk has any objective foundation 
such that it would found a ‘definite suspicion’ ”1007

•	 Absence of a periodic review (at least twice a year) to assess whether the cir-
cumstances justifying the confinement no longer exist. According to the ICTY 
“fundamental consideration must be that no civilian should be kept in assigned 
residence or in an internment camp for a longer time than the security of the 
detaining party absolutely demands”.1008 

999	 ICC, Guchmazov Arrest Warrant, paras 13-14. See also Triffterer and Ambos (Eds.), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 349, para. 157.

1000	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 139. See also ICTY, Celebici Appeal Judgement, para. 322.
1001	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 134.
1002	 ICC, Guchmazov Arrest Warrant, para. 13.
1003	 ICC, Guchmazov Arrest Warrant, para. 13; ICTY, Celebici Appeal Judgement, para. 327. See also ICTY, Prlic et al. Trial 

Judgement, Vol. I of VI, para.134.
1004	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para.134.
1005	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para.135. See also ICTY, Celebici Appeal Judgement, para. 1134; ICC, 

Guchmazov Arrest Warrant, para. 13.
1006	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para.135.
1007	 ICTY, Celebici Appeal Judgement, para. 328.
1008	 ICTY, Celebici Trial Judgement, para. 581.
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526.	 Lastly, the ICTY has identified three cumulative conditions for voluntary internment: 
“(1) it must be requested by the protected person, (2) the request must be made 
through the representatives of the Protecting Powers, and (3) it must be warranted by 
the situation of the interested Party. When a request of this nature meets these three 
conditions, then the authorities of the State where he or she is living are obliged to 
give it favourable consideration.”1009

CASE STUDY: A DETERMINATION OF UNLAWFUL CONFINEMENT, ICTY, 
CELEBICI, TRIAL JUDGEMENT, PARAS 1131-1141.

•	 In the so-called Celebici trial at the ICTY, the Trial Chamber determined that protected persons 
were unlawfully confined at the Celebici prison camp. For those civilians detained in the Celeb-
ici prison camp who were armed, the Trial Chamber refrained from determining whether the 
confinement of this category of civilians actually was necessary for the security of the detaining 
forces, and therefore justifiable under international humanitarian law.1010 

•	 “However, it is clear that the confinement of a number of the civilians detained in the Čelebići 
prison-camp cannot be justified by any means. While it must be recognised that a detaining power 
is given a large degree of discretion to determine the behaviour which it deems detrimental to 
its security, it is clear to the Trial Chamber that several of the civilians detained in the Čelebići 
prison-camp cannot reasonably have been considered to pose any sufficiently serious danger 
to the detaining forces as to warrant their detention.”1011 

•	 “ [I]t appears that the confinement of civilians in the Čelebići prison-camp was a collective 
measure aimed at a specific group of persons, based mainly on their ethnic background, and not 
a legitimate security measure. As stated above, the mere fact that a person is a national of, or 
aligned with, an enemy party cannot be considered as threatening the security of the opposing 
Party where he is living, and is not, therefore, a valid reason for interning him.”1012

•	 “Even were the Trial Chamber to accept that the initial confinement of the individuals detained 
in the Čelebići prison-camp was lawful, the continuing confinement of these civilians was in 
violation of international humanitarian law, as the detainees were not granted the procedural 
rights required by article 43 of Geneva Convention IV. According to this provision, the decision 
to take measures of detention against civilians must be ‘reconsidered as soon as possible by an 
appropriate court or administrative board’.”1013

•	 The Trial Chamber also found that the Military Investigations Commission established to investi-
gate the crimes allegedly committed by persons confined in the camp did not meet the require-
ments of Article 43 of Geneva Convention IV where that Commission: (1) lacked the “necessary 
power to finally decide on the release of prisoners whose detention could not be considered as 
being justified for any serious reason”; (2) “did not have any possibility to supervise the actual 
release of prisoners who were suggested for release by its members”; (3) had prepared a report 
noting the mistreatment of detainees and the incarceration of peaceful civilians; and (4) there 
was evidence that the Commission was a façade.1014 (paras 1136-1140).

•	 Finally, the Trial Chamber did not consider a second commission established later because it 
was established too late in the period of confinement, and there was no judicial body reviewing 
the detention of prisoners during most of the period during which the Celebici prison camp 
existed (para. 1141).

1009	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para.138.
1010	 ICTY, Celebici Trial Judgement, para.1131.
1011	 ICTY, Celebici Trial Judgement, para. 1132.
1012	 ICTY, Celebici Trial Judgement, para. 1134.
1013	 ICTY, Celebici Trial Judgement, para. 1135.
1014	 ICTY, Celebici Trial Judgement, paras 1136-1140.
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527.	 Such person or persons were protected under one or more of the Geneva Conven-
tions of 1949. While the ICC Element of Crimes refer broadly to any protected per-
sons under the Geneva Conventions, the fact that the offence covers acts of transfer 
and deportation in violation of Article 147 of Geneva Convention IV indicates that, in 
essence, the notion of the protected person under this element is confined to civil-
ians as protected by Article 4 of Geneva Convention IV. For the purposes of Geneva 
Convention IV, protected persons are defined as “those, who, at a given moment and 
in any manner whatsoever, find themselves, in case of an armed conflict or occupa-
tion, in the hands of a Party to the conflict or Occupying Power of which they are not 
nationals.”1015 With regards to unlawful confinement, it is important to also note that 
“[i]f an individual is not entitled to the protections of the Third Convention as a pris-
oner of war (or of the First or Second Conventions) he or she necessarily falls within 
the ambit of Convention IV, provided that its Article 4 requirements are satisfied.”1016

c.	 Definition of unlawful confinement (Subjective Elements) 1017 

528.	 Pursuant to the ICC elements of crimes, the perpetrator must be “aware of the factual 
circumstances that established” the protected status of the person or persons under 
one or more of the Geneva Conventions of 1949.1018 Moreover, under Article 30 of 
the ICC Statute, the perpetrator must have intended to confine one or more persons 
knowing that such confinement is unlawful under Geneva Convention IV under the 
circumstances or be aware that such unlawful confinement would occur in the ordi-
nary course of events based on their actions.

529.	 The ICTY has not identified subjective elements for unlawful confinement, in gen-
eral, but has ruled that where an accused has authority to release civilian detainees 
and fails to exercise that power, that accused commits unlawful confinement where 
they did not have reasonable grounds to believe that the detainees posed a real risk 
to the security of the state; or they know that the detainees have not been afforded 
the requisite procedural guarantees (or has reckless disregard as to whether those 
guarantees have been afforded or not).1019

d.	 Contextual Elements

530.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1020 

1015	 Geneva Convention IV, Article 4; see also ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 346; ICTY, Prlic et al. 
Trial Judgement, Vol. I of VI, para. 102. For a thorough discussion of protected persons under Geneva Convention 
IV, see , see below, parasparas 562-565. 

1016	 See also ICTY, Celebici Trial Judgement, para. 271.
1017	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

1018	 ICC Elements of Crimes, Article 8(2)(a)(vii)-2.
1019	 ICTY, Celebici Appeal Judgement, para. 378.
1020	 See above, paras 188-189. 
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ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1021 and

iii.	 The perpetrator was aware of factual circumstances that established the existence 
of an armed conflict.1022 

xi.	 Taking of hostages (ICTY Statute, Articles 2(h) and 3; ICC Statute, Article 8(2)(a)
(viii))

APPLICABILITY: TAKING OF HOSTAGES CAN BE CONSIDERED 
CRIMINALISED UNDER ARTICLE 438(1) OF THE CCU, AS IT IS 
SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS OF RULES 
OF THE WARFARE RECOGNIZED BY INTERNATIONAL INSTRUMENTS 
CONSENTED TO BY BINDING BY THE VERKHOVNA RADA 
(PARLIAMENT) OF UKRAINE”. (PARAS 531-535).

Elements of the crimes: To convict a perpetrator for taking of hostages as a war crime the 
following elements need to be established: 

(1)	 Objective elements 
•	 The perpetrator seized, detained or otherwise held hostage one or more persons (paras 537-539).
•	 The perpetrator threatened to kill, injure or continue to detain such person or persons (paras 

540-541). 
•	 Such person or persons were protected under one or more of the Geneva Conventions of 

1949 (paras 542-544).

(2)	 Subjective elements
•	 The perpetrator intended to compel a State, an international organisation, a natural or legal 

person or a group of persons to act or refrain from acting as an explicit or implicit condition 
for the safety or the release of person or persons (para. 546-549).

•	 The perpetrator was aware of the factual circumstances that established the protected status 
of persons (para. 550).

(3)	 Contextual elements 
•	 There is an international armed conflict (para. 551).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 551). 
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 551).

1021	 See above, paras 190-198. See e.g. ICC Elements of Crimes, Article 8(2)(a)(vii)-2.
1022	 See above, para. 199. See e.g. ICC Elements of Crimes, Article 8(2)(a)(vii)-2.
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a.	 Applicability under Article 438

531.	 Although not explicitly mentioned in Article 438 of the CCU, “taking of hostages” 
may be subsumed within “any other violations of rules of warfare recognized by in-
ternational instruments consented to be binding by the Verkhovna Rada of Ukraine” 
to which Article 438(1) refers. As explained below, the conduct is prohibited under 
international instruments ratified by Ukraine and this prohibition has been rec-
ognised as a war crime. These factors support interpreting Article 438 of the CCU as 
criminalising violations of this IHL prohibition. 

532.	 Taking of hostages is a violation of the laws of warfare recognised in international 
treaties ratified by Ukraine. Article 34 of Geneva Convention IV and Article 75(2)
(c) of Additional Protocol I prohibit the taking of hostages in international armed 
conflicts.1023 In addition, it constitutes a grave breach of Geneva Convention IV under 
Article 147.1024 Ukraine has ratified these instruments.1025

533.	 Recognition as a war crime. Taking of hostages is recognised as a war crime in in-
ternational armed conflict with the status of customary international law.1026 It is a 
grave breach of Geneva Convention IV and it is therefore recognised as a war crime. 
As listed under grave breaches of the Geneva Conventions, taking of hostages has 
been codified as a war crime in Article 8(2)(a)(viii) of the ICC Statute and in Article 
2(h) of the ICTY Statute, both applicable to international armed conflicts. In parallel, 
the ICTY concluded that the conduct of taking of hostages could be qualified as a war 
crime as a serious violation of the laws or customs of war under Article 3 of the ICTY 
Statute applicable to international and non-international armed conflicts.1027 

534.	 Accordingly, the ICTY framework recognises, under customary international law, 
two separate war crimes of taking of hostages, namely: (1) taking civilians as hostages 
under Article 2(h) of the ICTY Statute as a grave breach of Geneva Conventions ap-
plicable only to civilians in international armed conflicts; and (2) taking of hostages 
under Article 3 of the ICTY Statute as a serious violation the laws or customs of war 
applicable to any person regardless of his or her status in international and non-in-
ternational armed conflicts.1028 Distinctly, in the context of an international armed 

1023	 Common Article 3 of the Geneva Conventions and Article 4(2)(c) of Additional Protocol II prohibit taking of hos-
tages in non-international armed conflicts. See also ICRC, IHL Database, Customary IHL, Practice relating to Rule 
96, Ukraine (referring to Ukraine’s Manual on the Application of IHL Rules of 11 September 2004, which states that 
“Serious violations of international humanitarian law directed against people include: […] taking hostages.”).

1024	 See also ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes. 
1025	 Ukraine ratified the Geneva Conventions, 1949 on 3 August 1954 and Additional Protocol I on 25 January 1990. See 

ICRC, Treaties and States Parties, Ukraine.
1026	 ICRC, IHL Database, Customary IHL, Rule 96. Hostage-taking. See also SCSL, Sesay et al Trial Judgement, para. 239.
1027	 ICTY, Blaskic Appeal Judgement, para. 639 (“Hostage-taking as a grave breach of the Geneva Conventions and as 

a violation of the laws or customs of war was considered by the Trial Chamber in this case, and in the Kordic and 
Cerkez Trial Judgement.”); ICTY, Blaskic Trial Judgement, para.187 (“The taking of hostages is prohibited by Article 
3(b) common to the Geneva Conventions which is covered by Article 3 of the Statute”); ICTY, Kordic and Cerkez Trial 
Judgement, para. 825 (“Taking of civilians as hostages (Article 2)/taking of hostages (Article 3): As with wilful killing/
murder, the elements of these two offences are similar except for the requirement that the victims be protected 
persons contained in Article 2; therefore where all the elements of the offences are proved, an accused should be 
convicted of taking civilians as hostages under Article 2 of the Statute”) (footnotes omitted). 

1028	 ICTY, Karadzic Appeal Decision on Hostage-Taking, para. 21 (holding that the offence applies to “all detained individ-
uals, irrespective of whether their detention is explicitly sought in order to use them as hostages and irrespective of 
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conflict, the ICC recognises the war crime of taking of hostages only as a grave breach 
of the Geneva Conventions under Article 8(2)(a)(viii) of the ICC Statute.1029

535.	 These factors support recognition of the criminalisation of taking of hostages under 
Article 438 of the CCU.

b.	 Definition of taking of hostages (Objective Elements)

536.	 Under the ICC Elements of Crimes, the objective elements of this offence are: (1) the 
perpetrator seized, detained or otherwise held hostage one or more persons; (2) the 
perpetrator threatened to kill, injure or continue to detain such person or persons; 
and (3) such person or persons were protected under one or more of the Geneva 
Conventions of 1949.1030 Likewise, the ICTY jurisprudence reflects similar elements 
for the war crimes of hostage taking under Articles 2(h) and 3 of the ICTY Statute.1031

 

537.	 The perpetrator seized, detained or otherwise held hostage one or more persons. 
This element requires (1) a certain degree of deprivation of freedom (“seized, detained 
or otherwise held hostage”), (2) of an unlawful character.1032 

538.	 Deprivation of freedom. The notion of “seized, detained or otherwise held hostage” 
requires the exercise of control over a person.1033 The ICRC Commentary to Article 34 
of the Geneva Convention IV sets out that the term, “hostages”, must be interpreted 

their prior status as combatants”). Except the personal scope of application, the jurisprudence of the ICTY concluded 
that hostage taking under Articles 2(h) and 3 of the ICTY Statute share the same objective and subjective elements. 

1029	 The ICC Statute and the SCSL Statute also identify taking of hostages as a war crime in non-international armed 
conflicts, ICC Statute, Article 8(2)(c)(iii); SCSL Statute, Article 3(c).

1030	 ICC Elements of Crimes, Article 8(2)(a)(viii). See also ICC Elements of Crimes, Article 8(2)(c)(iii) in relation to the 
same offense in the context of non-international armed conflicts. The elements of this crime are taken from Article 
1(1) of the International Convention Against the Taking of Hostages, which states that “any person who seizes or 
detains and threatens to kill, to injure or to continue to detain another person (the ‘hostage’) in order to compel a 
third party, namely a State, an international intergovernmental organisation, a natural or judicial person, or a group 
of persons, to do or abstain from doing any act as an explicit or implicit condition for the release of the hostage 
commits the offence of taking of hostages […]”. Ukraine ratified this Convention on 19 June 1987. See United Nations 
Treaty Collection, International Convention Against the Taking of Hostages. See Triffterer and Ambos (Eds.), Rome 
Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck Hart Nomos, 2016, p. 352, para. 
173. 

1031	 See ICTY, Blaskic Appeal Judgement, para. 639 (“The Appeals Chamber agrees that the essential element in the crime 
of hostage-taking is the use of a threat concerning detainees so as to obtain a concession or gain an advantage; a 
situation of hostage-taking exists when a person seizes or detains and threatens to kill, injure or continue to detain 
another person in order to compel a third party to do or to abstain from doing something as a condition for the 
release of that person”); ICTY, Blaskic Trial Judgement, para. 158 (“Within the meaning of Article 2 of the Statute, 
civilian hostages are persons unlawfully deprived of their freedom, often arbitrarily and sometimes under threat 
of death. However, as asserted by the Defence, detention may be lawful in some circumstances, inter alia to pro-
tect civilians or when security reasons so impel. The Prosecution must establish that, at the time of the supposed 
detention, the allegedly censurable act was perpetrated in order to obtain a concession or gain an advantage. The 
elements of the offence are similar to those of Article 3(b) of the Geneva Conventions covered under Article 3 of the 
Statute.”) (footnotes omitted). Similarly for Article 8(2)(a)(viii) of the ICC Statute, the jurisprudence of the ICTY also 
relied on the International Convention Against the Taking of Hostages to elaborate the elements of hostage taking 
as a war crime. See ICTY, Blaskic Appeal Judgement, fn. 1332.

1032	 See Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. 
Beck Hart Nomos, 2016, pp 352-353, paras 175, 176.

1033	 See Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. 
Beck Hart Nomos, 2016, p. 352, para. 175.
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“in the widest possible sense” and defines it as “nationals of a belligerent State who 
of their own free will or through compulsion are in the hands of the enemy and are 
answerable with their freedom or their life for the execution of his orders and the 
security of his armed forces”.1034 

539.	 Unlawful character of the deprivation of freedom. While not explicitly mentioned in 
the specific ICC Elements of the Crimes, the deprivation of freedom must be unlawful. 
This is in line with paragraph 6 of the General Introduction to the Elements of Crimes 
which indicates that the elements do not repeat the requirement of unlawfulness1035 
as well as with the practice of the ICTY and SCSL with respect to this specific war 
crime.1036 Commentators raised that there are divergent views as to whether the de-
tention must be unlawful at the outset, or whether an initially lawful detention that 
becomes unlawful at a later stage could also be sufficient to fulfil this element.1037 The 
SCSL supports a broad understanding of deprivation of liberty which encompasses 
“an initially lawful detention” that later develops into an unlawful one in line with 
the formulation “or otherwise held” in the first element of this crime.1038 The scope 
of this crime, which has a continuing character, includes cases where other elements 
are met, and the perpetrator possesses the mens rea at a period subsequent to the 
initially lawful detention.1039

540.	 The perpetrator threatened to kill, injure or continue to detain such person or 
persons. In the Blaskic case, the ICTY Appeals Chamber stated that “the essential el-
ement in the crime of hostage-taking is the use of a threat concerning detainees so as 
to obtain a concession or gain an advantage”.1040 This element includes a conditional 

1034	 ICRC Commentary to the Geneva Convention IV, pp 229-230. See also ICTY, Blaskic Trial Judgement, para. 187; SCSL, 
Sesay et al. Trial Judgement, para. 241 (“the term ‘hostage’ must be interpreted in its broadest sense.”).

1035	 ICC Elements of Crimes, General Introduction, para. 6.
1036	 ICTY, Blaskic Trial Judgement, para. 158 (“Within the meaning of Article 2 of the Statute, civilian hostages are persons 

unlawfully deprived of their freedom, often arbitrarily and sometimes under threat of death. […] The elements of 
the offence are similar to those of Article 3(b) of the Geneva Conventions covered under Article 3 of the Statute”) 
(emphasis added); SCSL, Sesay et al. Appeal Judgement, para. 598.

1037	 See Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, 
C.H. Beck Hart Nomos, 2016, p. 353, paras 176 (referring to inter alia ICTY, Blaskic Trial Judgement, para. 158; ICTY, 
Kordic and Cerkez Trial Judgement, para. 312), 903. 

1038	 SCSL, Sesay et al. Appeal Judgement, para. 598 (“[…] it could not be otherwise, for it would mean that the crime of 
hostage-taking could never arise out of an initially lawful detention; similarly, an unlawful abduction could never be 
transformed into a case of hostage taking. Yet the precise means by which the individual falls into the hands of the 
perpetrator is not the defining characteristic of the offence; it is, rather, a secondary feature. As the Trial Chamber 
found, the first element of the crime is that an individual was ‘seized, detained, or otherwise held hostage.’ For its 
part, the ICRC Commentary on Additional Protocol II defines a hostage as ‘persons who are in the power of a party 
to the conflict or its agent, willingly or unwillingly.’ […]”) (footnotes omitted) (emphasis in original) (in relation to 
the offense of taking of hostages in the context of non-international armed conflict but the consideration may also 
apply mutatis mutandis to the present crime); Triffterer and Ambos (Eds.), Rome Statute of the International Criminal 
Court: A Commentary, 3rd Edition, C.H. Beck Hart Nomos, 2016, pp 353, 553, 554, paras 176, 903. 

1039	 SCSL, Sesay et al. Appeal Judgement, para. 598 (“In the view of the Appeals Chamber, to exclude from the scope 
of the crime the individual who possesses the mens rea at a period subsequent to the initial confinement fails to 
recognize the continuing nature of the offence.”) (in relation to the offense of taking of hostages in the context of 
non-international armed conflict but the consideration may also apply mutatis mutandis to the present crime).

1040	 ICTY, Blaskic Appeal Judgement, para. 639; ICTY, Blaskic Trial Judgement, para. 158 (“The Prosecution must estab-
lish that, at the time of the supposed detention, the allegedly censurable act was perpetrated in order to obtain 
a concession or gain an advantage.”), 187 (“[T]o be characterised as hostages the detainees must have been used 
to obtain some advantage or to ensure that a belligerent, other person or other group of persons enter into some 
undertaking.”).
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threat against the physical and mental well-being of such persons.1041 The threat can 
be issued either explicitly or implicitly.1042 The SCSL Appeals Chamber in the Sesay 
et al. proceedings clarified that “the communication of the threat to a third party is 
not an element of the offence”.1043 Commentators suggest that such communication 
may, however, prove the intent to coerce.1044

541.	 The threat must be unlawful. For example, if the release of a person is not required 
by law and the person is lawfully detained, the threat to continue to detain this person 
as part of negotiations, e.g., for a prisoners of war exchange during the hostilities, 
would not be unlawful and thus would not constitute the taking of hostages.1045 

542.	 Such person or persons were protected under one or more of the Geneva Conven-
tions of 1949. As war crime underpinning a grave breach of the Geneva Convention 
IV, the prohibition of hostage-taking in international armed conflicts primarily applies 
to all persons protected within the meaning of Article 4 of the Geneva Convention 
IV.1046 This provision provides that the protected persons are civilians “who at a giv-
en moment and in any manner whatsoever, find themselves, in case of a conflict or 
occupation, in the hands of a party to the conflict or Occupying Power of which they 
are not nationals”.1047 

543.	 Allegiance to a party and that party’s control over persons and territory. Strict, formal/
legal nationality is not as important as the substance of relations of victims vis-à-vis 
perpetrators.1048 Allegiance to a party to the conflict and control by this party over 
persons in a given territory may be regarded as the crucial test.1049 As attacking forc-

1041	 ICTY, Kordic and Cerkez Trial Judgement, para. 313. See also SCSL, Sesay et al. Trial Judgement, para. 242 (“[T]he 
Prosecution must prove that there was a threat made against the hostage which would be realised if a particular 
condition is not fulfilled.”) (in relation to the offense of taking of hostages in the context of non-international armed 
conflict but the consideration may also apply mutatis mutandis to the present crime); ICRC Commentary to Geneva 
Convention IV, p. 600 (specifying this element as a “threat either to prolong the hostage’s detention or to put him to 
death”).

1042	 SCSL, Sesay et al. Trial Judgement, para. 242 (in relation to the offense of taking of hostages in the context of non-in-
ternational armed conflict but the consideration may also apply mutatis mutandis to the present crime).

1043	 SCSL, Sesay et al. Appeal Judgement, para. 582 (“It does not follow from a requirement that the threat be made with 
an intention to coerce that the threat be communicated to the third party […]”) (in relation to the offense of taking 
of hostages in the context of non-international armed conflict but the consideration may also apply mutatis mutandis 
to the present crime).

1044	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. 
Beck Hart Nomos, 2016, p. 353, para. 178.

1045	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. 
Beck Hart Nomos, 2016, p. 353, para. 177.

1046	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, para. 
1347.

1047	 Geneva Convention IV, Article 4. 
1048	 ICTY, Celebici Appeal Judgement, paras 83-84 (“Article 4 of Geneva Convention IV is to be interpreted as intending 

to protect civilians who find themselves in the midst of an international, or internationalised, conflict to the max-
imum extent possible. The nationality requirement of Article 4 should therefore be ascertained upon a review of 
‘the substance of relations’ and not based on the legal characterisation under domestic legislation. In today’s ethnic 
conflicts, the victims may be ‘assimilated’ to the external State involved in the conflict, even if they formally have 
the same nationality as their captors, for the purposes of the application of humanitarian law, and of Article 4 of 
Geneva Convention IV specifically. The Appeals Chamber thus agrees with the Tadic Appeal Judgement that ‘even 
if in the circumstances of the case the perpetrators and the victims were to be regarded as possessing the same 
nationality, Article 4 would still be applicable’.”). 

1049	 ICTY, Tadic Appeal Judgement, paras 165-166 (“This legal approach, hinging on substantial relations more than on 
formal bonds, becomes all the more important in present-day international armed conflicts. While previously wars 
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es of a party to the conflict gradually gain control of territory, individual civilians in 
these successive areas automatically become protected persons, provided they do 
not claim allegiance to the party in question.1050

CASE STUDY: ALLEGIANCE TO A PARTY TO A CONFLICT, E.G., 
ETHNICITY 
ICC, SITUATION IN GEORGIA, SANAKOEV ARREST WARRANT 
(FOOTNOTES OMITTED)
The ICC Pre-Trial Chamber has adopted the interpretation of Article 4 of the Geneva Convention 
IV contained in the jurisprudence of the ICTY, according to which “protected persons should 
not be defined by the strict requirement of nationality, as opposed to more realistic bonds dem-
onstrating effective allegiance to a party to a conflict, such as ethnicity”.1051 It stated as follows:
“12. Based on the evidence, the Chamber finds reasonable grounds to believe that, between 10 
and 12 August 2008, several villagers perceived as ethnic Georgians (‘ethnic Georgians’) or from 
mixed marriages, and who had not yet fled, were arrested in the Tskhinvali area, randomly in the 
streets or at home, by persons described as ethnic Ossetians dressed as policemen, in military 
uniforms, or in plain clothes, sometimes together with Russians or members of the Russian armed 
forces. […] The persons arrested were brought to the preliminary detention facility in Tskhinvali 
(the ‘KPZ’ or the ‘Isolator’). 

were primarily between well-established States, in modern inter-ethnic armed conflicts such as that in the former 
Yugoslavia, new States are often created during the conflict and ethnicity rather than nationality may become the 
grounds for allegiance. Or, put another way, ethnicity may become determinative of national allegiance. Under these 
conditions, the requirement of nationality is even less adequate to define protected persons. In such conflicts, not 
only the text and the drafting history of the Convention but also, and more importantly, the Convention’s object and 
purpose suggest that allegiance to a Party to the conflict and, correspondingly, control by this Party over persons 
in a given territory, may be regarded as the crucial test.”).

1050	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 292 (“Under the case law of the 
international tribunals, an individual civilian falls ‘into the hands of’ a party to the conflict when that individual is 
in the territory under the control of such a party.”), 293 (“Therefore, in the view of the Chamber, as the attacking 
forces of a party to the conflict gradually gain control of a targeted village, individual civilians in these successive 
areas automatically become protected persons within the meaning of article 4 GC IV, provided they do not claim 
allegiance to the party in question. Article 8(2)(a)(i) of the Statute thus prohibits the willful killing of those civilians 
in such a circumstance.” Element 2 of which applies equally to taking of hostages under Article 8(2)(a)(viii)), 358 
(“Article 8(2)(a)(ii) of the Statute therefore applies to those situations in which protected civilians are inhumanely 
treated 'in the hands of' a party to the conflict, and thus also applies to the inhuman treatment of the protected per-
sons by an attacking force, when such conduct occurs after the overall attack has ended, and defeat or full control 
of the targeted village has been secured. In addition, this provision prohibits perpetrators from inflicting inhuman 
treatment on protected persons as these forces move toward areas of enemy resistance in a targeted village.” Again 
Element 2 of which applies equally to taking of hostages under Article 8(2)(a)(viii).). 

1051	 ICC, Sanakoev Arrest Warrant, para. 13, fn. 22 (quoting, ICTY, Brdanin Appeal Judgement, para. 125).
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13. The Chamber finds that there are reasonable grounds to believe that approximately 170 
persons were arrested and subsequently detained at the Isolator, and that the majority of them 
were civilians, amongst which many women and elderly persons, who found themselves in the 
hands of a party to the armed conflict opposite to the party they were perceived to be aligned with 
(the Georgian Government), because of their perceived ethnic background. Therefore there are 
reasonable grounds to believe that the majority of the aforementioned persons were protected 
persons under the Fourth Geneva Convention of 1949 (the ‘Fourth Geneva Convention’).”

544.	 In the absence of jurisprudence, it remains to be clarified whether taking of hostages 
in the ICC framework would also be considered applicable to protected persons other 
than civilians within the meaning of the Geneva Convention IV. In any event, under 
customary international law the war crime of hostage taking, whether in international 
or non- international armed conflict, is not confined to civilians and can be applicable 
to any person protected by the Geneva Conventions,1052 including prisoners of war.1053 
In the Karadzic case, the ICTY Appeals Chamber recalled “the absolute prohibition 
of taking hostage of any person taking no active part in hostilities as well as detained 
individuals irrespective of their status prior to detention”.1054 Commentators also 
suggest that the prohibition of hostage-taking applies to “all persons in the power of 
an adverse party”.1055

c.	 Definition of taking of hostages (Subjective Elements)1056 

545.	 The subjective elements of this offence are: (1) the perpetrator intended to compel a 
State, an international organisation, a natural or legal person or a group of persons 
to act or refrain from acting as an explicit or implicit condition for the safety or the 

1052	 ICRC, IHL Database, Customary IHL, Rule 96. Hostage-taking (“Although the prohibition of hostage-taking is spec-
ified in the Fourth Geneva Convention and is typically associated with the holding of civilians as hostages, there is 
no indication that the offence is limited to taking civilians hostage. Common Article 3 of the Geneva Conventions, 
the Statute of the International Criminal Court and the International Convention against the Taking of Hostages 
do not limit the offence to the taking of civilians, but apply it to the taking of any person. Indeed, in the Elements 
of Crimes for the International Criminal Court, the definition applies to the taking of any person protected by the 
Geneva Conventions.”). See also ICTY, Kordic and Cerkez Trial Judgement, para. 825 (“Taking of civilians as hostages 
(Article 2)/taking of hostages (Article 3): As with wilful killing/murder, the elements of these two offences are simi-
lar except for the requirement that the victims be protected persons contained in Article 2; therefore where all the 
elements of the offences are proved, an accused should be convicted of taking civilians as hostages under Article 2 
of the Statute”) (footnotes omitted).

1053	 ICTY, Karadzic Appeal Decision on Hostage-Taking, para. 21 (“[T]he Appeals Chamber considers that the prohibition 
of hostage-taking cannot be considered as extraneous to the Third Geneva Convention. […] [T]he protection of POWs 
is covered by an extensive net of provisions within the Third Geneva Convention which, read together, lead to the 
conclusion that any conduct of hostage-taking involving POWs could not but be in violation of the Third Geneva 
Convention”).

1054	 ICTY, Karadzic Appeal Judgement, para. 659; ICRC Commentary to the Geneva Convention IV, p. 231 (indicating that 
Article 34 of the Geneva Convention IV, “coming at the very end of the provisions common to the four Conventions, 
is absolute in character.”).

1055	 Additional Protocol I, Article 75(1); Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: 
A Commentary, 3rd Edition, C.H. Beck Hart Nomos, 2016, p. 352, para. 171, including fn. 229.

1056	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule96
https://www.refworld.org/cases,ICTY,41483e9be.html
https://cld.irmct.org/assets/filings/Decision-on-Appeal-from-Denial-of-Judgement-of-Acquittal-for-Hostage-Taking.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/MICT-13-55-A/JUD283R0000522215.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-34/commentary/1958?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
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release of person or persons; and (2) the perpetrator was aware of the factual cir-
cumstances that established the protected status of persons.1057

546.	 Specific intent — the perpetrator intended to compel a State, an international or-
ganisation, a natural or legal person or a group of persons to act or refrain from 
acting as an explicit or implicit condition for the safety or the release of a person 
or persons. In addition to the mens rea standard provided in Article 30 of the ICC 
Statute, this offence requires the specific intent to compel a State, an international 
organisation, a natural or legal person or a group of persons to act or refrain from 
acting as an explicit or implicit condition for the safety or the release of person or 
persons.1058 The threat to kill, injure or continue to detain hostages must be “coupled 
with the compulsion”,1059 and “such a threat must be intended as a coercive measure 
to achieve the fulfilment of a condition”.1060 This specific intent distinguishes the 
taking of hostages from the deprivation of someone’s liberty as an administrative or 
judicial measure.1061 

547.	 The perpetrator may develop this specific intent at a later stage.1062 

SCSL, SESAY ET AL. APPEAL JUDGEMENT, PARA. 597 
(FOOTNOTES OMITTED)
As a matter of law, the requisite intent may be present at the moment the individual is first detained 
or may be formed at some time thereafter while the persons were held. In the former instance, 
the offence is complete at the time of the initial detention (assuming all the other elements of the 
crime are satisfied); in the latter, the situation is transformed into the offence of hostage-taking 
the moment the intent crystallises (again, assuming the other elements of the crime are satisfied). 

1057	 ICC Elements of Crimes, Article 8(2)(a)(viii); ICC Statute, Article 30.
1058	 ICTY Karadzic Trial Judgement, para. 468; ICTY, Kordic and Cerkez Trial Judgement, para. 313; SCSL, Sesay et al. Trial 

Judgement, para. 243 (in relation to the offense of taking of hostages in the context of non-international armed con-
flict but the consideration may also apply mutatis mutandis to the present crime); Werle and Jeßberger, Principles 
of International Criminal Law, 4th Edition, Oxford University Press, 2020, paras 596 (referring to a coercive intent), 
1349.

1059	 SCSL, Sesay et al. Appeal Judgement, para. 598 (in relation to the offense of taking of hostages in the context of 
non-international armed conflict but the consideration may also apply mutatis mutandis to the present crime). 

1060	 ICTY, Kordic and Cerkez Trial Judgement, para. 313; SCSL, Sesay et al. Trial Judgement, para. 243 (in relation to the 
offense of taking of hostages in the context of non-international armed conflict but the consideration may also apply 
mutatis mutandis to the present crime).

1061	 ICRC, IHL Database, Customary IHL, Rule 96. Hostage-taking.
1062	 SCSL, Sesay et al. Appeal Judgement, para. 597 (in relation to the offense of taking of hostages in the context of 

non-international armed conflict but the consideration may also apply mutatis mutandis to the present crime); ICTY 
Karadzic Trial Judgement, para. 468 (“The mens rea required for hostage-taking is the intention to compel a third party 
to act or refrain from acting as a condition for the release of the detained persons. Because the essential feature of 
the offence of hostage taking is the use of a threat to detainees to obtain a concession or gain an advantage, which 
may happen at any time during the detention, the requisite intent may be formed at the time of the detention or it 
may be formed at some later time, after the person has been detained”) (footnotes omitted); Triffterer and Ambos 
(Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, 
p. 353, para. 179.

http://www.rscsl.org/Documents/Decisions/RUF/Appeal/1321/RUF%20Appeal%20Judgment.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.refworld.org/cases,ICTY,41483e9be.html
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/RUF/Appeal/1321/RUF Appeal Judgment.pdf
https://www.refworld.org/cases,ICTY,41483e9be.html
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule96
http://www.rscsl.org/Documents/Decisions/RUF/Appeal/1321/RUF Appeal Judgment.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
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548.	 This subjective element may include the intention, such as to use the civilian detain-
ees “as a bargaining tool in negotiations” and to hold them “in order to use them for 
exchanges”.1063

549.	 As to the intention “to compel a State”, for example, the ICC Pre-Trial Chamber I in 
the Situation of Georgia has found that “there [were] reasonable grounds to believe 
that detaining and threatening to continue to detain the protected persons in order 
to compel the Georgian authorities to release Ossetian convicts amount[ed] to the 
crime of hostage-taking pursuant to Article 8(2)(a)(viii) of the Statute”.1064

550.	 The perpetrator was aware of the factual circumstances that established the pro-
tected status of persons. The perpetrator must also be aware of the protected status 
of the victim. Awareness of the protected status does not mean that the perpetrator 
must have evaluated and concluded that the victim was a protected person under 
any of the four Geneva Conventions. What matters is the factual circumstances that 
establish that status.1065

d.	 Contextual Elements

551.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1066 

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1067 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1068

1063	 ICC, Mindzaev Arrest Warrant, para. 31 (“[T]he Chamber finds that there are reasonable grounds to believe that the 
detainees were used as a bargaining tool in the negotiations. In addition, the Chamber recalls that the intention to 
hold civilian prisoners in order to use them for exchanges already seems to have been present at the moment of 
the arrests.”); ICC, Guchmazov Arrest warrant, para. 30; ICC, Sanakoev Arrest Warrant, para. 19.

1064	 ICC, Mindzaev Arrest Warrant, para. 32; ICC, Guchmazov Arrest warrant, para. 31; ICC, Sanakoev Arrest Warrant, 
para. 20.

1065	 Cf. ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, paras 297 (“article 8(2)(a)(i) of the Stat-
ute also requires that the perpetrator is ‘aware of the factual circumstances that established that protected status’ of 
the victim. Thus, it is not necessary for the perpetrator to have evaluated and concluded that the victim was in fact 
a protected person under any of the Geneva Conventions.” Element 3 of which applies equally to taking of hostages 
under Article 8(2)(a)(viii).), 305 (“the war crime of wilful killing provided for in article 8(2)(a)(i) of the Statute also 
requires that the perpetrator is ‘aware of the factual circumstances that established that protected status’ of the 
victim. Thus, it is not necessary for the perpetrator to have made the necessary value judgement to conclude that 
the victim did in fact have protected status under any of the 1949 Geneva Conventions.” Element 3 of which applies 
equally to taking of hostages under Article 8(2)(a)(viii).). Werle and Jeßberger, Principles of International Criminal 
Law, 4th Edition, Oxford University Press, 2020, para. 578. 

1066	 See above, paras 188-189. 
1067	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(a)(viii).
1068	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(a)(viii).

https://www.icc-cpi.int/court-record/icc-01/15-40-red
https://www.icc-cpi.int/court-record/icc-01/15-41-red
https://www.icc-cpi.int/court-record/icc-01/15-42-red
https://www.icc-cpi.int/court-record/icc-01/15-40-red
https://www.icc-cpi.int/court-record/icc-01/15-41-red
https://www.icc-cpi.int/court-record/icc-01/15-42-red
https://www.legal-tools.org/doc/67a9ec/pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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xii.	 The transfer by the Occupying Power of parts of its own civilian population 
into the territory it occupies, or the deportation or transfer of all or parts of the 
population of the occupied territory within or outside this territory (ICC Statute, 
Article 8(2)(b)(viii))

552.	 The offense includes two separate culpable acts with distinctive objective and sub-
jective elements, namely: (1) the transfer by the Occupying Power of parts of its own 
civilian population into the territory it occupies; and (2) the deportation or transfer of 
all or parts of the population of the occupied territory within or outside this territory. 
The present section will analyse the above acts separately. 

a.	 Transfer by the Occupying Power of parts of its own civilian population into 
the territory it occupies (ICC Statute, Article 8(2)(b)(viii), in part)

APPLICABILITY: THE TRANSFER BY THE OCCUPYING POWER OF 
PARTS OF ITS OWN CIVILIAN POPULATION INTO THE TERRITORY 
IT OCCUPIES CAN BE CONSIDERED CRIMINALISED UNDER ARTICLE 
438(1) OF THE CCU, AS IT IS SUBSUMED UNDER THE NOTION OF 
“OTHER VIOLATIONS OF RULES OF THE WARFARE RECOGNISED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BY BINDING BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS 553-556).

Elements of the crimes: To convict a perpetrator for this offence the following elements 
need to be established: 

(1)	 Objective elements 
•	 The perpetrator transferred, directly or indirectly, parts of its own population into the terri-

tory it occupies (paras 557-563).

(2)	 Subjective elements
•	 The perpetrator willfully transferred, directly or indirectly, part of its own civilian population 

into the territory it occupies (para. 564).

(3)	 Contextual elements 
•	 There is an international armed conflict (para. 565).
•	 The conduct of the perpetrator took place in the context and was associated the conflict 

(para. 565). 
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 565).

i.	  Applicability under Article 438

553.	 “The transfer by the Occupying Power of parts of its own civilian population into 
the territory it occupies” may be subsumed within “any other violations of rules of 
warfare recognised by international instruments consented to be binding by the 
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Verkhovna Rada of Ukraine” which Article 438(1) refers. As explained below, the 
offence is prohibited under international instruments ratified by Ukraine. Moreover, 
violation of this prohibition has been recognised as a war crime. These factors support 
interpreting Article 438 of the CCU as criminalising violations of this IHL prohibition.

554.	 The transfer by the Occupying Power of parts of its own civilian population into 
the territory it occupies is a serious violation of the laws of warfare recognised 
in international treaties ratified by Ukraine. The offence is prohibited under inter-
national treaties ratified by Ukraine, as a violation of Geneva Convention IV, Article 
49(6), which has been recognised as a grave breach of Additional Protocol I, under 
Article 85(4)(a).1069 The ICRC identifies this prohibition as part of customary interna-
tional law.1070 Ukraine is a State Party to Additional Protocol I.1071 Therefore, for the 
purposes of Article 438 of the CCU, the prohibition against the transfer by the Occu-
pying Power of parts of its own civilian population into the territory it occupies is a 
violation of the laws of warfare recognised in an international instrument accepted 
as binding by the Ukrainian parliament. 

555.	 Recognition as a war crime. As a grave breach of Additional Protocol I, the violation 
by an Occupying Power of the prohibition to transfer parts of its own civilian popu-
lation into the territory it occupies qualifies as a war crime in international armed 
conflict.1072 Likewise, the ICRC recognises such a violation as a war crime.1073 In ad-
dition, Article 8(2)(b)(viii) of the ICC Statute codifies the violation of the prohibition 
of transfer by the Occupying Power of parts of its own civilian population into the 
territory it occupies as a war crime in international armed conflict. 

556.	 These factors support recognition of the criminalisation of transfer by the Occupy-
ing Power of parts of its own civilian population into the territory it occupies under 
Article 438 of the CCU.

ii.	 Transfer by the Occupying Power of parts of its own civilian population 
into the territory it occupies (Objective Elements)

557.	 The ICC Elements of Crimes articulate a single objective element vis-à-vis this crime, 
that is: the perpetrator transferred, directly or indirectly, parts of its own population 
into the territory it occupies.1074 The analysis below will address this element into its 
main components, namely: (1) the existence of an occupation; (2) the perpetrator/the 
Occupying Power; (3) transfer into an occupied territory; (4) directly or indirectly; 
and (5) parts of Occupied Power’s owns population. 

1069	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 406, paras 370-371; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, p. 513, para. 1358; Dörmann, Elements of War Crimes under the Rome Statute of the 
International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 210.

1070	 ICRC, IHL Database, Customary Law, Rule 130. Transfer of Own Civilian Population into Occupied Territory. 
1071	 Ukraine ratified/acceded to Geneva Convention IV on 3 August 1954 and Additional Protocol I on 25 January 1990. 

See ICRC, Treaties and States Parties, Ukraine.
1072	 Additional Protocol I, Article 85(4)(a). 
1073	 ICRC, IHL Database, Customary Law, Rule 156. Definition of War Crimes.
1074	 ICC Elements of Crimes, Article 8(2)(b)(xiii).

https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule130
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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558.	 Existence of an occupation. As for the offence of transfer by the Occupying Power 
of parts of its own civilian population into the territory it occupies,1075 the offence 
is predicated on the existence of an occupation, namely when a given “territory is 
placed under the effective control of a foreign State’s army and extends only to the 
territory where such control has been established and can be exercised.”1076

559.	 The perpetrator as the Occupying Power. While Article 8(2)(b)(viii) appears to men-
tion the “Occupying Power” as the main offender for this crime, the ICC Elements 
of Crimes do not include such reference referring to the “perpetrator”. However, 
the language of the ICC Elements of Crimes (“its own population” or “territories it 
occupies”)1077 suggests that the “perpetrator” identifies with the notion of “Occupying 
Powers”. As noted below, the offence includes the criminalisation of the involvement 
of an Occupying Power and its agents to transfer or facilitate the transfer of its civil-
ian population.1078

560.	 Transfer into occupied territory. According to commentators, “transfer” within the 
meaning of Article 8(2)(b)(viii) refers to a physical displacement of a “certain dura-
tion”. Displacement that take place for a limited amount of time (“tourist visa” type) 
does not meet the objective elements of the crime.1079 This is because the relevant 
rationale of the crime is to prohibit any attempts to change the demographic com-
position of an occupied territory to consolidate its territorial claims.1080 In addition, 
it is irrelevant whether the transfer is forced or voluntary, as the provision aims at 
protecting the population of the occupied territory.1081 However, to fall within the 
scope of the crime when voluntary, the transfer(s) need to occur with at least some 
involvement of the Occupying Power.1082 Lastly, the transfer needs to occur within a 
territory under occupation. 

561.	 Directly or indirectly. According to the formulation of the offence under Article 8(2)
(b)(viii) and the ICC Elements of the Crimes, the form of involvement of the Occupying 
Power in the transfer may be direct or indirect. This reference includes in the scope of 
the offence also transfers that occur with the encouragement, or direct and indirect 
support of the State, or its agents, as “policies and measures to induce and facilitate 

1075	 See above, para. 557.
1076	 Hague Regulations 1907, Article 42; ICJ, Legal Consequences of the Construction of the Wall in the Occupied Pales-

tinian Territory, paras 78-79; ICRC Commentary on Geneva Convention III (2020), Common Article 2, para. 336. See 
above Introduction – Sources of Law: IHL, IHRL and ICL, I.B.2.b) and paras 188-199.

1077	 ICC Elements of Crimes, Article 8(2)(b)(xiii) (The perpetrator transferred, directly or indirectly, parts of its own 
population into the territory it occupies) (emphasis added).

1078	 See Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 410, para. 382; Dörmann, Elements of War Crimes under the Rome Statute of the International 
Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 211.

1079	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 409-410, para. 378.

1080	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 407, para. 372; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, p. 513, para. 1359.

1081	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 410, para. 381; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, pp 513-514, para. 1359.

1082	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 410-411, para. 382.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/0/1d1726425f6955aec125641e0038bfd6
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=0B46B7ADFC9E8219C125858400464543#108_B
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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migration into occupied territories such as economic and financial incentives, subsi-
dies, and tax exonerations.”1083 The addition of the reference “directly and indirectly” 
in Article 8(2)(2)(b)(viii) raised debate during the drafting phase of the ICC Statute as 
some States objected that it unduly expanded the offence beyond the parameters of 
the primary IHL rules, Article 49(6) of the Geneva Convention IV.1084 However, such 
objections have been, at least indirectly, rejected in the Advisory Opinion on the Legal 
Consequences of the Construction of the Wall in the Occupied Palestinian Territory, where 
the International Court of Justice concluded that Article 49 of Geneva Convention IV 
“prohibits not only deportations or forced transfers of the population such as those 
carried during the Second World War, but also measures taken by an occupying Power 
in order to organize or encourage the transfer of parts of its own population into the 
occupied territory.”1085

562.	 A question remains on whether the state’s involvement can be qualified through omis-
sion, namely through failure to take steps to prevent the population from relocating 
to the occupied territory.1086 

563.	 Parts of occupied Power’s own population. In line with the rationale of the offence, 
this component specifically requires the persons transferred to belong to the same 
population of the Occupying Power.1087 While this does not apply to the displacement 
of armed forces in the occupied territory to be in charge of “military tasks” does not 
fulfil this element, commentators have suggested that the permanent relocation of 
elements of armed forces with their families in an occupied territory would qualify 
under Article 8(2)(b)(viii).1088 Importantly, an exception provided in Article 78 of 
Additional Protocol I allows for the transfer of children to occupied territories for 
health and medical reasons.1089 Further, according to some commentators, the explicit 
reference to “parts of its own civilian population” in the ICC Statute and ICC Elements 
of the Crimes1090 suggests a quantitative threshold excluding from the scope of the 
offence the transfer of a limited number of persons is excluded from the culpable 
conduct of the crime.1091 

1083	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 411, para. 383; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, p. 514, para. 1360; Dörmann, Elements of War Crimes under the Rome Statute of the 
International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 211.

1084	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, pp 407-408, paras 373. 

1085	 ICJ, Legal Consequences of the Construction of the Wall in the Occupied Palestinian Territory, para. 210.
1086	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 

Hart Nomos, 2016, p. 411, para. 383.
1087	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 

Hart Nomos, 2016, p. 410, para. 379.
1088	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 

Hart Nomos, 2016, p. 410, para. 379.
1089	 Additional Protocol I, Article 78; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford 

University Press, 2020, p. 514, para. 1361.
1090	 ICC Statute, Article 8(2)(b)(viii), ICC Elements of the Crimes, Article 8(2)(b)(viii) (emphasis added).
1091	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 

Hart Nomos, 2016, p. 410, para. 380; Dörmann, Elements of War Crimes under the Rome Statute of the Internation-
al Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 212. But see contra Werle and 
Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 513, para. 1359.

https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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iii.	  Transfer by the Occupying Power of parts of its own civilian population 
into the territory it occupies (Subjective Elements) 1092 

564.	 The mens rea element of the offence requires the perpetrator/Occupying Power to 
willfully transfer, directly or indirectly, part of its own civilian population into the 
territory it occupies. According to commentators, the reference to “wilful” in Arti-
cle 85(4)(a) of Additional Protocol I, appears to indicate that indirect intent or dolus 
eventualis might be sufficient.1093 This lower mens rea standard is of specific relevance 
in the case of indirect transfer.1094

iv.	 Contextual elements 

565.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1095 

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1096 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1097 

1092	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

1093	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 410, para. 380; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, p. 514, para. 1362.

1094	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 410, para. 380; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, p. 514, para. 1362.

1095	 See above, paras 188-189. 
1096	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(viii).
1097	 See above, para. 199. See also ICC Elements of Crimes Article 8(2)(b)(viii).

https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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b.	 Deportation or transfer of all or parts of the population of the occupied 
territory within or outside this territory (ICC Statute, Article 8(2)(b)(viii), in 
part)

APPLICABILITY: DEPORTATION OR TRANSFER OF ALL OR PARTS OF 
THE POPULATION OF THE OCCUPIED TERRITORY WITHIN OR OUTSIDE 
THIS TERRITORY CAN BE CONSIDERED CRIMINALISED UNDER ARTICLE 
438(1) OF THE CCU, AS IT IS SUBSUMED UNDER THE NOTION OF 
“OTHER VIOLATIONS OF RULES OF THE WARFARE RECOGNISED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BY BINDING BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” OR IN PART UNDER 
“DEPORTATION OF CIVILIAN POPULATION FOR FORCED LABOR” 
(PARAS 566-570).

Elements of the crimes: To convict a perpetrator for this offence the following elements 
need to be established: 

(1)	 Objective elements 
•	 The perpetrator deported or transferred all or parts of the population of the occupied territory 

within or outside this territory (paras 571-578).

(2)	 Subjective elements
•	 The perpetrator intentionally deported/transferred all or parts of the population of the oc-

cupied territory within or outside the occupied territory (para. 579); or 
•	 The perpetrator acted with the awareness that such deportation will result from their acts 

and conduct (para. 579).

(3)	 Contextual elements 
•	 There is an international armed conflict (para. 560).
•	 The conduct of the perpetrator took place in the context and was associated the conflict 

(para. 560). 
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 560).

i.	 Applicability under Article 438

566.	  “Deportation or transfer of all or parts of the population of the occupied territory 
within or outside this territory” may be subsumed within “any other violations of 
rules of warfare recognised by international instruments consented to be binding by 
the Verkhovna Rada of Ukraine” and in part, by “deportation of civilian population 
for forced labor” to which Article 438(1) refers.1098 As explained below, the offence is 

1098	 At least in part, the offence may be also subsumed also under “deportation of civilian population for forced labor” 
as a specific act criminalised in Article 438. However, it is important to note that the war crime of “Deportation or 
transfer of all or parts of the population of the occupied territory within or outside this territory” does not require 
any link or connection with forced labor. 
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prohibited under international instruments ratified by Ukraine. Moreover, violation 
of this prohibition has been recognised as a war crime. These factors support inter-
preting Article 438 of the CCU as criminalising violations of this IHL prohibition.

567.	 Deportation or transfer of all or parts of the population of the occupied terri-
tory within or outside this territory is a serious violation of the laws of warfare 
recognised in international treaties ratified by Ukraine. The offence is prohibited 
under international treaties ratified by Ukraine, as a violation of Geneva Convention 
IV, Article 49(1)-(5), which has been recognised as a grave breach under Article 147, 
and Additional Protocol I, under Article 85(4)(a).1099 The ICRC identifies this prohibi-
tion as part of customary international law.1100 Ukraine is a State Party to Additional 
Protocol I.1101 Therefore, for the purposes of Article 438 of the CCU, the prohibition 
against deportation or transfer of all or parts of the population of the occupied ter-
ritory within or outside this territory is a violation of the laws of warfare recognised 
in an international instrument accepted as binding by the Ukrainian parliament. 

568.	 Deportation or transfer of all or parts of the population of the occupied territory 
within or outside this territory as covered, in part, by “deportation of civilian 
population for forced labor” under article 438 of the CCU. As noted below, the war 
crime includes acts of displacement outside or within a State’s territory.1102 Thus, at 
least in part, the offence can also be subsumed under “deportation of civilian popu-
lation for forced labor” identified as a specific offence under Article 438 of the CCU. 
However, differently from the specific domestic offence under Article 438, the war 
crime does not require any link or connection with forced labour. 

569.	 Recognition as a war crime. As a grave breach of Geneva Convention IV and Ad-
ditional Protocol I, the violation of the prohibition of deportation or transfer of all 
or parts of the population of the occupied territory within or outside this territory 
qualifies as a war crime in international armed conflict.1103 Likewise, the ICRC rec-
ognises such a violation as a war crime.1104 In addition, Article 8(2)(b)(viii) of the ICC 
Statute codifies the violation of the prohibition of deportation or transfer of all or 
parts of the population of the occupied territory within or outside this territory as 
a war crime in international armed conflict.1105 To a certain extent, the offence was 
also codified under Article 6(b) of the Nuremberg Charter, which included as a war 
crime “deportation to slave labour or for any other purpose of civilian population of 
or in occupied territory”.1106 The underlying crime is also a specification of the war 
crime of “unlawful deportation or transfer” listed as a war crime under Article 8(2)(a)

1099	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 406, paras 370-371; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, p. 513, para. 1358; Dörmann, Elements of War Crimes under the Rome Statute of the 
International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 210.

1100	 ICRC, IHL Database, Customary Law, Rule 129. The Act of Displacement. 
1101	 Ukraine ratified/acceded to Geneva Convention IV on 3 August 1954 and Additional Protocol I on 25 January 1990. 

See ICRC, Treaties and States Parties, Ukraine.
1102	 See below para. 573.
1103	 Geneva Convention IV, Article 147; Additional Protocol I, Article 85(4)(a). 
1104	 ICRC, IHL Database, Customary Law, Rule 156. Definition of War Crimes.
1105	 ICC Statute, Article 8(2)(b)(viii).
1106	 Charter of the International Military Tribunal of Nuremberg, Article 6(b).

https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter%20of%20IMT%201945.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule129
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
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(vii) of the ICC Statute and article 2(g) of the ICTY Statute applicable to international 
armed conflicts.1107 

570.	 These factors support recognition of the criminalisation of the offence under Article 
438 of the CCU.

ii.	 Deportation or transfer of all or parts of the population of the occupied 
territory within or outside this territory (Objective Elements)

571.	 The ICC Elements of Crimes articulate a single objective element vis-à-vis this crime, 
that is: the perpetrator deported or transferred all or parts of the population of the 
occupied territory within or outside this territory.1108 The analysis below will address 
this element with respect to its main components, namely: (1) the existence of an 
occupation; (2) deportation or transfer within or outside an occupied territory; and 
(3) parts of the population of the occupied territory. 

572.	 Existence of an occupation. As for the offence of transfer by the Occupying Power 
of parts of its own civilian population into the territory it occupies,1109 the offence 
is predicated on the existence of an occupation, namely when a given “territory is 
placed under the ‘effective control of a foreign State’s army and extends only to the 
territory where such control has been established and can be exercised.”1110

573.	 Deportation or transfer (within or outside the occupied territory). The ICC Elements 
of Crimes distinguish two types of culpable conduct: “deportation” and “transfer”. 
ICTY jurisprudence has clarified that “deportation” indicates the displacement of 
individuals outside the state borders, while “transfer” is confined to relocations that 
occur within the state borders.1111 Additionally, in Prlic et al., the Appeals Chamber 
concluded that within the context of an occupation, the displacement outside the 
occupied territory qualifies as “deportation” as the transfer occurred beyond the de 
facto borders of the Occupying Power.1112 In any event, besides the semantic differ-
ence the criminalisation of both transfer and deportation cover displacement within 
and outside the occupied territory. Importantly, the transfer or deportation must be 

1107	 ICC Statute, Article 8(2)(a)(vii) (“unlawful deportation or transfer or unlawful confinement”); ICTY Statute, Article 
2(e) (“unlawful deportation or transfer or unlawful confinement of a civilian”). See also Triffterer and Ambos (Eds.), 
Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, pp 411-412, 
para. 386; Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources 
and Commentary, Cambridge University Press, 2003, p. 212. 

1108	 ICC Elements of Crimes, Article 8(2)(b)(xiii).
1109	 See above, para. 557.
1110	 Hague Regulations 1907, Article 42; ICJ, Construction of a Wall Advisory Opinion, paras 78-79; ICJ, Armed Activities 

Judgement, para. 172; ICRC Commentary on Geneva Convention III (2020), Common Article 2, para. 336. See above, 
Introduction – Sources of Law: IHL, IHRL and ICL, I.B.2.b) and paras 188-199.

1111	 See above, para. 573. Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University 
Press, 2020, p. 510, para. 1351.

1112	 ICTY Prlic et al Appeal Judgement, Vol I of III, para. 300 (“At the outset, the Appeals Chamber recalls that Article 
49 of Geneva Convention IV applies to instances of displacement across the de facto borders of an occupied terri-
tory.’ In the Stakic case, the Appeals Chamber held that ‘the actus reus of deportation is the forced displacement of 
persons by expulsion or other forms of coercion from the area in which they are lawfully present, across a de jure 
state border or, in certain circumstances, a de facto border, without grounds permitted under international law”) 
(footnotes omitted).

https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icty.org/en/documents/statute-tribunal
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/0/1d1726425f6955aec125641e0038bfd6
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/116/116-20051219-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/116/116-20051219-JUD-01-00-EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=0B46B7ADFC9E8219C125858400464543#108_B
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
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forced, coerced or at least involuntary.1113 Distinct from the crime against humanity 
of deportation/forcible transfer under Article 7(1)(d) of the ICC Statute, the offence 
does not require the person/victim to be legally residing in the territory from where 
he or she is displaced.1114 

574.	 Under Geneva Convention IV, the deportation or transfer of civilians may be justified 
in exceptional circumstances which do not fall within the scope of the offence. This 
may occur in the following cases.

575.	 Evacuation for imperative military reasons. The transfer/deportation of persons of 
occupied territories may be permitted when imperative military reasons require the 
evacuation of certain areas to protect the security of the population (Article 49(2) of 
Geneva Convention IV).1115 The evacuation may be allowed when “an area is in dan-
ger as a result of military operations or is liable to be subjected to intense bombing” 
or if “the presence of protected persons in an area hampers military operations”.1116 
According to commentators, the reference to “a given area” contained in Article 49(2) 
of Geneva Convention IV suggests that only a specific, geographically limited area 
may be evacuated.1117 Furthermore, in light of the exceptional and provisional nature 
of that measure, as soon as the hostilities have ceased in that area, the evacuated 
population must be transferred back immediately.1118

576.	 Relocation within the occupied territory of individuals for the purpose of serving their sen-
tences. Within occupied territories, it is permissible to detain individuals (protected 
persons) in other areas other than their residences for the purpose of serving their 
sentences (Articles 70(2) and 76 of Geneva Convention IV).1119 However, in detention-re-
lated cases it is not allowed to displace individuals outside the occupied territory. 
Article 76(1) of Geneva Convention IV specifically stipulates that “protected persons 
accused of offences shall be detained in the occupied country, and if convicted they 
shall serve their sentences therein”.1120

1113	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 414, para. 398; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, p. 510, para. 1351.

1114	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, pp 510-
511, para. 1351.

1115	 See also Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, 
C.H. Beck Hart Nomos, 2016, p. 415, para. 404; Werle and Jeßberger, Principles of International Criminal Law, 4th 
Edition, Oxford University Press, 2020, p. 512, para. 1352; Dörmann, Elements of War Crimes under the Rome Statute 
of the International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 212.

1116	 ICRC Commentary on Geneva Convention IV (1958), p. 280; Triffterer and Ambos (Eds.), Rome Statute of the Interna-
tional Criminal Court: A Commentary, 3rd Edition, C.H. Beck Hart Nomos, 2016, p. 415, para. 404.

1117	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 415, para. 404. 

1118	 ICRC Commentary on Geneva Convention IV (1958), pp 280-281; Werle and Jeßberger, Principles of International 
Criminal Law, 4th Edition, Oxford University Press, 2020, p. 512, para. 1352; Dörmann, Elements of War Crimes 
under the Rome Statute of the International Criminal Court: Sources and Commentary, Cambridge University Press, 
2003, p. 213.

1119	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 416, para. 406.

1120	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 416, para. 405.

https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-49/commentary/1958?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-49/commentary/1958?activeTab=undefined
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577.	 Parts of the population of the occupied territory. Article 8 para 2 (b)(viii) of the ICC 
Statute and the relevant ICC Elements of Crimes do not specify whether the victims 
of the offence need to be civilians. The reference to protected persons in Article 49(1) 
of the Geneva Convention IV seems to exclude that the displacement of individuals 
outside this category could fall within the scope of the offence. However, some com-
mentators have considered that the term “population” within Article 8 para 2 (b)(viii) 
of the ICC Statute and the relevant ICC Elements of Crimes could be construed to 
cover also deportation/transfer of non-civilians.1121

578.	  Moreover, some commentators argued that the reference to “parts of the civilian 
population” in the ICC Statute and ICC Elements of the Crimes1122 excludes the 
criminalisation of individual transfers or deportations.1123 The same commentators, 
however, suggest that the deportation/displacement of a small number of persons 
might, in any case, be sufficient.1124 

iii.	 Deportation or transfer of all or parts of the population of the occupied 
territory within or outside this territory (Subjective Elements) 1125 

579.	 Following Article 30 of the ICC Statute, the mens rea element of the offence requires 
the perpetrator either to: (1) intentionally deport/transfer all or parts of the popula-
tion of the occupied territory within or outside the occupied territory; or (2) to act 
with the awareness that such deportation will result from their acts and conduct. The 
offence does not require specific intent.1126 According to commentators, the reference 
to “wilful” in Article 85(4)(a) of Additional Protocol I, appears to indicate that indirect 
intent or dolus eventualis might be sufficient.1127

iv.	 Contextual elements 

580.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1128 

1121	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, pp 414-415, para. 401.

1122	 ICC Statute, Article 8(2)(b)(viii), ICC Elements of the Crimes, Article 8(2)(b)(viii) (emphasis added).
1123	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 

Hart Nomos, 2016, p. 415, para. 402; Dörmann, Elements of War Crimes under the Rome Statute of the Internation-
al Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 212. But see contra Werle and 
Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 510, para. 1351.

1124	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 415, para. 402.

1125	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1126	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 416, para. 408.

1127	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 511, 
para. 1353.

1128	 See above, paras 188-189. 

https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
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ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1129 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1130 

1129	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(viii).
1130	 See above, para. 199. See also ICC Elements of Crimes Article 8(2)(b)(viii).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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a)	 War Crimes against Property

i.	 Extensive destruction and appropriation of property, not justified by military 
necessity and carried out unlawfully and wantonly (ICTY Statute, Article 2(d); ICC 
Statute, Article 8(2)(a)(iv))

APPLICABILITY: EXTENSIVE DESTRUCTION AND APPROPRIATION 
OF PROPERTY, NOT JUSTIFIED BY MILITARY NECESSITY AND 
CARRIED OUT UNLAWFULLY AND WANTONLY CAN BE CONSIDERED 
CRIMINALISED UNDER ARTICLE 438(1) OF THE CCU, AS IT IS 
SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS OF RULES 
OF THE WARFARE RECOGNIZED BY INTERNATIONAL INSTRUMENTS 
CONSENTED TO BY BINDING BY THE VERKHOVNA RADA 
(PARLIAMENT) OF UKRAINE”. (PARAS 581-584).

Elements of the crimes: To convict a perpetrator for “Extensive destruction and appropri-
ation of property, not justified by military necessity and carried out unlawfully and wanton-
ly” as a war crime the following elements need to be established: 

(1)	 Objective elements 
•	 The perpetrator destroyed or appropriated certain property (para. 586).
•	 The destruction or appropriation was extensive and carried out wantonly (para. 587).
•	 Such property was protected under the Geneva Conventions of 1949 (paras 588-590).
•	  The destruction or appropriation was not justified by military necessity (para. 591-595). 

(2)	 Subjective elements
•	 With respect to the conduct of destruction of property, the perpetrator acted with the intent 

to destroy the protected property or in reckless disregard of the likelihood of its destruction 
(paras 596-598).

•	 With respect to the conduct of appropriation of property, the perpetrator acted with the intent 
to appropriate the protected property (paras 596-598).

•	 With respect to both conduct of destruction and appropriation the perpetrator was aware of 
the factual circumstances that established that protected status of the property (para. 599).

(3)	 Contextual elements 
•	 There is an international armed conflict (para. 600).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 600). 
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 600).

a.	 Applicability under Article 438

581.	 Although not explicitly mentioned in Article 438 of the CCU, “extensive destruction 
and appropriation of property, not justified by military necessity and carried out 



225  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

unlawfully and wantonly” may be subsumed within “any other violations of rules 
of warfare recognized by international instruments consented to be binding by the 
Verkhovna Rada of Ukraine” to which Article 438(1) refers. As explained below, the 
conduct is prohibited under international instruments ratified by Ukraine and the 
violation of this prohibition has been recognised as a war crime. These factors sup-
port interpreting Article 438 CCU as criminalising violations of this IHL prohibition.

582.	 Extensive destruction and appropriation of property not justified by military 
necessity and carried out unlawfully and wantonly is a violation of the laws of 
warfare recognised in international treaties ratified by Ukraine. Destruction and 
appropriation of property is prohibited under international treaties ratified by Ukraine, 
namely as a grave breach of the Geneva Conventions (Geneva Convention I, Article 
50; Geneva Convention II, Article 51; Geneva Convention IV, Article 147).1131 The ICRC 
identifies this prohibition as part of customary international law.1132 Therefore, for 
the purposes of Article 438 of the CCU, the prohibition against extensive destruction 
and appropriation of property, not justified by military necessity and carried out 
unlawfully and wantonly is a violation of the laws of warfare recognised in an inter-
national instrument accepted as binding by the Ukrainian parliament.

583.	 Recognition as a war crime. As a grave breach of the Geneva Conventions, the vio-
lation of the prohibition of extensive destruction and appropriation of property, not 
justified by military necessity and carried out unlawfully and wantonly qualifies as 
a war crime in international armed conflict.1133 Likewise, the ICRC recognises such a 
violation as a war crime.1134 In addition, article 6(b) the Charter of the International 
Military Tribunal of Nuremberg, Article 2(d) of the ICTY Statute, and Article 8(2)(a)
(iv) of the ICC Statute codified the violation of the prohibition of extensive destruc-
tion and appropriation of property as a war crime in international armed conflict. 

584.	 These factors support recognition of the criminalisation of extensive destruction 
and appropriation of property, not justified by military necessity and carried out 
unlawfully and wantonly under Article 438 of the CCU.

1131	 Ukraine ratified the Geneva Conventions, 1949 on 3 August 1954. See ICRC, Treaties and States Parties, Ukraine. With 
respect to the protection of property, the grave breaches specified in the Geneva Conventions I, II, and IV have to 
be read in conjunction with the specific protected properties defined in each convention. See Geneva Convention 
I, Articles 19, 33, 34, (fixed medical establishments and mobile medical units), 20 (hospital ships), 35 and 36 (means 
of medical transport, including medical aircraft); Geneva Convention II, Articles 22, 24, 25, 33 (military hospital 
ships), 21 (neutral vessels assisting with the rescue effort), 23 (medical establishments ashore), 27 (coastal rescue 
craft and fixed coastal installations used exclusively by these craft for their humanitarian missions), 28 (sick-bays 
on warships), 38 and 39 (medical transports, including medical aircraft); Geneva Convention IV, Articles 18 (civilian 
hospitals), 19, 21 and 22 (concerning the protection of medical transport for civilians), 33 (concerning protection 
against reprisals against protected persons and their property), 53 (concerning protection against the destruction 
by the Occupying Power of real/personal property of private persons or the occupied State), 57 (concerning pro-
tection against the permanent requisition by the Occupying Power of hospitals). See ICRC Commentary on Geneva 
Convention I, paras 2928, 3035; ICRC Commentary on Geneva Convention II, paras 3037, 3116; ICRC Commentary 
on Geneva Convention IV, p. 597. 

1132	 ICRC, IHL Database, Customary Law, Rule 50. Destruction and Seizure of Property of an Adversary; Rule 51. Public 
and Private Property in Occupied Territory.

1133	 Geneva Convention I, Articles 49, 50; Geneva Convention II, Articles 50, 51; Geneva Convention IV, Articles 146, 147. 
1134	 ICRC, IHL Database, Customary Law, Rule 156. Definition of War Crimes.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter%20of%20IMT%201945.pdf
https://www.icty.org/en/documents/statute-tribunal
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949/article-50/commentary/2016?activeTab=undefined#_Toc465333524
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949/article-50/commentary/2016?activeTab=undefined#_Toc465333524
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949/article-51/commentary/2017?activeTab=undefined#_Toc470190965
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-147/commentary/1958?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-147/commentary/1958?activeTab=undefined
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule50
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule51
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule51
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156


226  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

b.	 Definition of extensive destruction and appropriation of property, not justified 
by military necessity and carried out unlawfully and wantonly (Objective 
Elements)

585.	 According to the jurisprudence of the ICTY, the objective elements of this crime are: 
(1) the perpetrator destroyed or appropriated certain property; (2) the destruction 
or appropriation was extensive and carried out wantonly; (3) such property was pro-
tected under one or more of the Geneva Conventions of 1949; and (4) the destruction 
or appropriation was not justified by military necessity.1135 Albeit in a different order, 
the ICC Elements of Crimes list the same objective elements.1136

586.	 The perpetrator destroyed or appropriated certain property. The culpable conduct 
of destruction and appropriation can occur in different forms. Destruction may be 
fulfilled by “setting objects on fire, attacking or otherwise seriously damaging them”.1137 
Depending on the facts of the case, partial destruction may be sufficient to qualify as 
an act of destruction.1138 Acts of appropriation has been defined as “the removal of 
something from the possession of an entitled person, for a not insignificant period 
of time, and against that person’s will or without his or her agreement.”1139 “Appro-
priation” does not require a formal, or definite, transfer of property.1140 The offense 
also covers appropriations motivated by self-interest and personal use.1141

1135	 ICTY, Naletilic and Martinovic Trial Judgement, para. 577 (“The Chamber considers that a crime under Article 2(d) of 
the Statute has been committed when: i) the general requirements of Article 2 of the Statute are fulfilled; ii) property 
was destroyed extensively; iii) the extensive destruction regards property carrying general protection under the 
Geneva Conventions of 1949, or; the extensive destruction not absolutely necessary by military operations regards 
property situated in occupied territory”).

1136	 ICC Elements of Crimes, Article 8(2)(a)(iv) (“1. The perpetrator destroyed or appropriated certain property. 2. The 
destruction or appropriation was not justified by military necessity. 3. The destruction or appropriation was extensive 
and carried out wantonly. 4. Such property was protected under one or more of the Geneva Conventions of 1949.”).

1137	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 340, para. 118; Dörmann, Elements of War Crimes under the Rome Statute of the Internation-
al Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 83. See also ICC, Katanga Trial 
Judgement, para. 894 (“Destruction entails acts such as setting ablaze, demolishing, or otherwise damaging prop-
erty”) (in relation to the offence of “Destroying or seizing the enemy's property unless such destruction or seizure 
be imperatively demanded by the necessities of the conflict” in non-international armed conflict under Article 8(2)
(e)(xii), the consideration may also apply mutatis mutandis to the present crime).

1138	 ICC, Katanga Trial Judgement, para. 894 (“the Chamber considers that badly damaged property may be akin to 
partial destruction and thus fall under the definition of destruction”) (in relation to the offence of “Destroying or 
seizing the enemy's property unless such destruction or seizure be imperatively demanded by the necessities of 
the conflict” in non-international armed conflict under Article 8(2)(e)(xii), the consideration may also apply mutatis 
mutandis to the present crime). See also Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, pp 526, 1393.

1139	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 520, 
paras 1379-1380. See also Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 
3rd Edition, C.H.Beck Hart Nomos, 2016, pp 340-341, para. 118 (defining appropriation as any conduct that involves 
the dispossession of an object or property as “taking, obtaining or withholding property, theft, requisition, plunder, 
spoliation or pillage”); Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal 
Court: Sources and Commentary, Cambridge University Press, 2003, p. 83.

1140	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and Com-
mentary, Cambridge University Press, 2003, p. 83.

1141	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 129 (“The prohibition on the unlawful and wanton seizure of 
property […] covers both organised and systematic confiscations and acts of appropriation committed by soldiers 
acting in self-interest.”) (footnotes omitted).
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587.	 The destruction or appropriation was extensive and carried out wantonly. This 
offence requires a specific threshold for the criminalisation of the destruction or 
appropriation as a crime, namely that it is carried out in an extensive and wanton 
manner.1142 According to the jurisprudence of the ICTY, the “extensiveness” require-
ment needs to be assessed in concrete terms on a case-by-case basis.1143 In some 
cases a single incident of destruction/appropriation may qualify as extensive (e.g. 
the destruction of a hospital).1144 

CASE STUDY: EXAMPLES OF DESTRUCTION/APPROPRIATION OF 
PROPERTY FOUND TO BE EXTENSIVE IN CHARACTER (PRLIC ET AL. 
TRIAL JUDGEMENT, VOL. III OF VI)

•	 “As the Chamber established, between 24 and at least 30 October 1992, when there were no 
combat activities, HVO soldiers and members of the HVO Military Police destroyed about 
75 Muslim houses in the town of Prozor that they burned down using jerry cans filled with 
gasoline and destroyed other property such as vehicles belonging to Muslims, whereas not 
one of the houses belonging to Croats was burned down or damaged. […] In view of the 
number of properties burned down or destroyed within a few days, the Chamber finds that 
the destruction was extensive.”1145

•	 “The Chamber also established that on 17 April 1993, after occupying the village of Parcani — 
where there were no ABiH military units –, the Military Police and members of HVO special 
units, in cooperation with the Rama Brigade, set fire to nine Muslim houses out of a total 
of about 26 houses on the ground that the people hiding in the woods did not respond to 
the HVO order to surrender their weapons. […] Since the Chamber found that on 17 April 
1993, nine out of the 26 houses in the village of Parcani were destroyed, it considers that the 
destruction was extensive.”1146

•	 “As the Chamber established, during their operations to expel the Muslims from the village 
of Borojevići at the end of July 1993, HVO soldiers, after taking over the village, burned and 
destroyed many houses of Muslims living in the village of Borojevići. The Chamber finds 
that HVO soldiers destroyed real property belonging to Muslim villagers, who were private 
persons. […] The Chamber is also satisfied that the destruction of such property on the scale 
of an entire village such as Borojevići was extensive.”1147

588.	 Such property was protected under one or more of the Geneva Conventions of 1949. 
The definition of “Extensive destruction and appropriation of property, not justified 

1142	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, paras 126 (“To violate the prohibition set out in Article 2(d) of the 
Statute, the destruction of property must be extensive in scope”), 130 (“To constitute a violation of the prohibition in 
Article 2(d) of the Statute, to the extent that the appropriation of property is a grave breach of the Geneva Conven-
tions under Article 147 of the Fourth Geneva Convention, such appropriation must also be committed extensively 
and carried out unlawfully and wantonly.”).

1143	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, paras 126 (“The Chamber considers, however, that the criterion that 
the destruction be extensive in scope must be evaluated in light of the facts of the case”), 129 (“The criterion of 
extensive scale must be evaluated according to the facts of the case.”).

1144	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, paras 126 (“a single incident, such as the destruction of a hospital, 
may suffice to constitute an offence under this count”). See also Brdanin Trial Judgement, para. 587; Blaskic Trial 
Judgement, para. 157; Naletilic and Martinovic Trial Judgement, para. 576.

1145	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1523 (footnotes omitted).
1146	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1526 (footnotes omitted).
1147	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1546 (footnotes omitted).
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by military necessity and carried out unlawfully and wantonly” under Article 8(2)(a)
(iv) of the ICC Statute and Article 2(d) of the ICTY Statute does not explicitly specify 
the categories of the property covered by the offence. Not all properties are protected. 
The scope of the crime is confined to the specific property protected by the grave 
breaches of the Geneva Conventions, namely Geneva Convention I, Article 50; Geneva 
Convention II, Article 51; Geneva Convention IV, Article 147.1148 This includes the two 
specific categories of properties detailed below.

589.	 The first category concerns specific property under the general protection of the 
Geneva Conventions, in particular Geneva Conventions I, II, IV, regardless of its loca-
tion.1149 This category includes: (1) fixed medical establishments and mobile medical 
units;1150 (2) hospital ships;1151 (3) medical transports, including medical aircraft;1152 
(4) neutral vessels assisting with the rescue effort;1153 (5) medical establishments 
ashore;1154 (5) coastal rescue craft and fixed coastal installations used exclusively by 
these craft for their humanitarian missions;1155 (5) sick-bays on warships;1156 (5) ships 

1148	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 339-340, para. 112. 

1149	 ICTY, Brdanin Trial Judgement, , para. 586 (“Two types of property are protected under Article 2 (d) […] 2. property 
that carries general protection under the Geneva Conventions of 1949 regardless of its location”); ICTY, Naletilic 
and Martinovic Trial Judgement, para. 575 (“The Chamber considers that two types of property are protected under 
the grave breach regime: i) property, regardless of whether or not it is in occupied territory, that carries general 
protection under the Geneva Conventions of 1949, such as civilian hospitals, medical aircraft and ambulances”) 
(footnotes omitted).

1150	 Geneva Convention I, Articles 19, 33, 34. See also ICRC Commentary on Geneva Convention I, para. 2928. ICTY, 
Brdanin Trial Judgement, , fn. 1490 (“Several provisions of the Geneva Conventions identify particular types of prop-
erty accorded general protection. For example [..] Articles 19-23 (protection of medical units and establishments), 
Articles 33-34 (protection of buildings and materials of medical units or of aid societies), Articles 35- 37 (protection 
of medical transports), of Geneva Convention I.”).

1151	 Geneva Convention I, Article 20; Geneva Convention II, Articles 22, 24-25, 33. See also ICRC Commentary on Geneva 
Convention I, paras 2928, 3035; ICRC Commentary on Geneva Convention II, paras 3038, 3116. Naletilic and Marti-
novic Trial Judgement, fn. 1436 ("Several kinds of property are generally protected by the Conventions, irrespective 
of any military need to destroy them. See […] Articles 22-35 (protecting hospital ships) […] of Geneva Convention 
II.”).

1152	 Geneva Convention I, Articles 35-36. See also ICRC Commentary on Geneva Convention I, para. 2928. ICTY, Brdanin 
Trial Judgement, , fn. 1490 (“Several provisions of the Geneva Conventions identify particular types of property ac-
corded general protection. For example [..] Articles 35- 37 (protection of medical transports), of Geneva Convention 
I.”).

1153	 Geneva Convention II, Article 21; ICRC Commentary on Geneva Convention II, paras 3038, 3116.
1154	 Geneva Convention II, Article 23; ICRC Commentary on Geneva Convention II, paras 3038, 3116. Naletilic and Marti-

novic Trial Judgement, fn. 1436 (“Several kinds of property are generally protected by the Conventions, irrespective 
of any military need to destroy them. See […] Articles 22-35 (protecting hospital ships) […] of Geneva Convention 
II.”).

1155	 Geneva Convention II, Article 27; ICRC Commentary on Geneva Convention II, paras 3038, 3116. Naletilic and Marti-
novic Trial Judgement, fn. 1436 (“Several kinds of property are generally protected by the Conventions, irrespective 
of any military need to destroy them. See […] Articles 22-35 (protecting hospital ships) […] of Geneva Convention 
II.”).

1156	 Geneva Convention II, Article 28; ICRC Commentary on Geneva Convention II, paras 3038, 3116. See also ICTY, 
Naletilic and Martinovic Trial Judgement, fn. 1436 (“Several kinds of property are generally protected by the Con-
ventions, irrespective of any military need to destroy them. See […] Articles 22-35 (protecting hospital ships) […] of 
Geneva Convention II.”)
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and aircraft employed for medical transport;1157 (6) civilian hospitals;1158 (7) medical 
transport for civilians;1159 and (8) property of protected persons against reprisals.1160

590.	 The second category concerns property in occupied territory. It includes: (1) real or 
personal property “belonging individually or collectively to private persons, or to the 
State, or to other public authorities, or to social or cooperative organisations”, as set 
forth by Article 53 of Geneva Convention IV;1161 and (2) civilian hospitals for which 
specific protection from requisition is accorded under Article 57 of Geneva Conven-
tion IV.1162 It is important to note that, in light of the specific nature of the property 
under this second category, the assessment of this crime requires a determination 
that the territory where the act of destruction/appropriation occurred was under 
military occupation.1163

591.	 The destruction or appropriation was not justified by military necessity. “Military 
necessity” is a key element in assessing the lawfulness of the conduct and needs 
to be carried out in light of relevant IHL provisions.1164 ICC jurisprudence clarifies 
that military necessity is identified with “those measures which are indispensable 
for securing the ends of the war, and which are lawful according to the modern law 
and usage of war”.1165 It follows that an the assessment of military necessity will be 

1157	 Geneva Convention II, Articles 38-39; ICRC Commentary on Geneva Convention II, paras 3038, 3116. See also ICTY, 
Brdanin Trial Judgement, , fn. 1490 (“Several provisions of the Geneva Conventions identify particular types of 
property accorded general protection. For example, […] Articles 38-39 (protecting ships and aircraft employed for 
medical transport) of Geneva Convention II”).

1158	 Geneva Convention IV, Article 18; ICRC Commentary on Geneva Convention IV, p. 597. See also ICTY, Brdanin Trial 
Judgement, , fn. 1490 (“Several provisions of the Geneva Conventions identify particular types of property accorded 
general protection. For example, Article 18 (protection of civilian hospitals), Articles 21 and 22 (protection of land, 
sea and air medical transports), of Geneva Convention IV”).

1159	 Geneva Convention IV, Articles 19, 21-22; ICRC Commentary on Geneva Convention IV, p. 597. See also ICTY, Brdanin 
Trial Judgement, , fn. 1490 (“Several provisions of the Geneva Conventions identify particular types of property ac-
corded general protection. For example, Article 18 (protection of civilian hospitals), Articles 21 and 22 (protection 
of land, sea and air medical transports), of Geneva Convention IV”).

1160	 Geneva Convention IV, Article 33; ICRC Commentary on Geneva Convention IV, p. 597.
1161	 ICTY, Brdanin Trial Judgement, , para. 586 (“Two types of property are protected under Article 2 (d) […] 1. real or 

personal property in occupied territory, belonging individually or collectively to private persons, or to the State, or 
to other public authorities, or to social or cooperative organisations”); ICTY, Naletilic and Martinovic Trial Judgement, 
para. 575 (“property protected under Article 53 of the Geneva Convention IV, which is real or personal property 
situated in occupied territory when the destruction was not absolutely necessary by military operation”). See also 
Geneva Convention IV, Article 53; ICRC Commentary on Geneva Convention IV, p. 597.

1162	 Geneva Convention IV, Article 57; ICRC Commentary on Geneva Convention IV, p. 597. 
1163	 See, e.g., Prlic et al. Appeal Judgement, Vol. I of VI, para. 303 (“With respect to the grave breaches of extensive 

destruction and appropriation of property, the Appeals Chamber recalls that the Trial Chamber held that Article 
2(d) of the Statute offers protection to certain property, e.g., civilian hospitals and medical convoys, from acts of 
destruction wherever such property is located. The Trial Chamber further held that protection is also afforded to 
real or 'personal, public or private property, if situated on occupied territory. Because there were allegations of grave 
breaches of extensive destruction and appropriation of real or personal, public or private property in the Indictment, the 
Appeals Chamber finds that it was necessary for the Trial Chamber to inquire into whether there was a state of occupation 
in the municipalities at times when such alleged grave breaches of extensive destruction and appropriation occurred.”) 
(footnotes omitted) (emphasis added).

1164	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 524, 
para. 1388.

1165	 ICC, Katanga Trial Judgement, para. 894 (in relation to the offence of “Destroying or seizing the enemy's property 
unless such destruction or seizure be imperatively demanded by the necessities of the conflict” in non-international 
armed conflict under Article 8(2)(e)(xii), the consideration may also apply mutatis mutandis to the present crime).; 
Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and Com-
mentary, Cambridge University Press, 2003, p. 81.
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https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-147/commentary/1958?activeTab=undefined
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
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specific for each of the rules of IHL that protect the destruction or the appropriation 
of a property.

592.	 It is important to note that military necessity cannot be invoked to derogate an IHL 
rule unless it is explicitly provided for in the rule itself and to the extent provided 
for.1166 In these terms, the assessment of “military necessity” is articulated in a two-
step process:

•	 First, it is necessary to identify if the IHL rules protecting the specific property 
allow for the destruction/appropriation of the property (first step); 

•	 Second, if such IHL rules exist, it is necessary to assess whether the relevant con-
duct is carried out consistently with the specific requirements of such provision, 
namely is justified by military necessity (second step).1167

593.	 For example, according to Article 19 of Geneva Convention I, medical units cannot 
be the object of an attack under any circumstances.1168 In this case, the destruction 
or appropriation of such property is not foreseen by IHL rules and thus military ne-
cessity can never be used to justify its destruction or appropriation.

594.	 Conversely, in some cases, the Geneva Conventions permit the destruction or appro-
priation of certain property when military necessity requires.1169 For instance, Article 
57 of Geneva Convention IV permits the Occupying Power to, inter alia, carry out sei-
zures of civilian hospitals “only temporarily and only in cases of urgent necessity for 
the care of military wounded and sick”.1170 Likewise, Article 53 of Geneva Convention 
IV permits the Occupying Power to destroy personal or state property “where such 
destruction is rendered absolutely necessary by military operations.”1171 

595.	 In a general sense, consistent with the jurisprudence of the ICTY and ICC, the assess-
ment of “military necessity” should be carried out on a case-by-case basis and should 
include the following considerations:

1166	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 341, para. 119; Dörmann, Elements of War Crimes under the Rome Statute of the International 
Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 81. See also Katanga Trial Judge-
ment, para. 894 (in relation to the offence of “Destroying or seizing the enemy's property unless such destruction 
or seizure be imperatively demanded by the necessities of the conflict” in non-international armed conflict under 
Article 8(2)(e)(xii), the consideration may also apply mutatis mutandis to the present crime).

1167	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 524, 
paras 1389-1890. See also ibidem, p. 526, para. 1394. Dörmann, Elements of War Crimes under the Rome Statute of 
the International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 83.

1168	 Geneva Convention I, Article 19. See also Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, 
Oxford University Press, 2020, p. 526, para.1394.

1169	 With respect to the appropriation of property see Prlic et al. Trial Judgement, Vol. I of VI, para. 130 (“To constitute a 
violation of the prohibition in Article 2(d) of the Statute, to the extent that the appropriation of property is a grave 
breach of the Geneva Conventions under Article 147 of the Fourth Geneva Convention, such appropriation must also 
be committed extensively and carried out unlawfully and wantonly. The Fourth Geneva Convention authorises the 
occupying powers, in certain cases, to requisition private property, such as food and medical supplies or articles, 
in occupied territory to meet the needs of their occupying forces and administration. The requisition of excess food 
and supplies for the benefit of occupied regions is authorised provided that it is proportionate to the resources of 
the country.”) (footnotes omitted).

1170	 Geneva Convention IV, Article 57.
1171	 Geneva Convention IV, Article 53.

https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=undefined
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•	 whether the perpetrator was left with no other option but to carry out the act of 
destruction or seizure; 1172

•	 whether “property destroyed or seized constituted a military objective before 
having fallen into the hands of the attacking party”; 1173 

•	 whether the property destroyed amounts to an “incidental damage” in the context 
of an attack directed to military objectives and was not excessive “in relation to the 
concrete and direct military advantage anticipated”.1174 In these cases, “the attack 
on the military objective [is] justified by military necessity and that proportionate 
damage caused to civilian property as an unintended by-product will not amount 
to destruction as a war crime.”1175

•	 whether, “having fallen into the hands of the attacking party, its destruction or 
seizure was still necessary for military reasons”.1176

1172	 ICC, Katanga Trial Judgement, para. 894 (in relation to the offence of “Destroying or seizing the enemy’s property 
unless such destruction or seizure be imperatively demanded by the necessities of the conflict” in non- international 
armed conflict under Article 8(2)I(xii), the consideration may also apply mutatis mutandis to the present crime). 

1173	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 318 (in relation to the offence of 
“Destroying or seizing the en’my's property unless such destruction or seizure be imperatively demanded by the 
necessities of war” in non-international armed conflict under Article 8(2)(b)(xiii), the consideration may also apply 
mutatis mutandis to the present crime).

1174	 ICC, Ntaganda Trial Judgement, para. 1166 (“the Chamber observes that there may be cases where an attack di-
rected at a military object caused ‘incidental damage’ to a civilian object and where damages were not expected to 
be ‘excessive in relation to the concrete and direct military advantage anticipated’.”) (in relation to the offence of 
“Destroying or seizing the enemy’s property unless such destruction or seizure be imperatively demanded by the 
necessities of the conflict” under Article 8(2)(e)(xii) applicable to non-international armed conflict, the consider-
ation may also apply mutatis mutandis to the present crime). See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, 
para. 169 (“The Appeals Chamber likewise recalled that although attacks may be conducted only against military 
objectives, “collateral civilian damage” was not unlawful per se, provided that the customary rules of proportion-
ality in the conduct of hostilities were complied with. This proportionality principle is defined in Article 51.5(b) 
of Additional Protocol I, which prohibits: an attack which may be expected to cause incidental loss of civilian life, 
injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the 
concrete and direct military advantage anticipated.”); ICTY, Martic Trial Judgement, para. 93. 

1175	 ICC, Ntaganda Trial Judgement, para. 1165 (“In such cases, it is understood that the attack on the military objective 
was justified by military necessity and that proportionate damage caused to civilian property as an unintended 
by-product will not amount to destruction as a war crime.”) (in relation to the offence of “Destroying or seizing the 
enemy's property unless such destruction or seizure be imperatively demanded by the necessities of the conflict” 
under Article 8(2)(e)(xii) applicable to non-international armed conflict, the consideration may also apply mutatis 
mutandis to the present crime). See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 169.

1176	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 318 (in relation to the offence of 
“Destroying or seizing the enemy's property unless such destruction or seizure be imperatively demanded by the 
necessities of war” in non- international armed conflict under Article 8(2)(b)(xiii), the consideration may also apply 
mutatis mutandis to the present crime).

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.legal-tools.org/doc/67a9ec/pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.legal-tools.org/doc/67a9ec/pdf
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CASE STUDY: EXAMPLES OF MILITARY NECESSITY ASSESSMENT 
(PRLIC ET AL. TRIAL JUDGEMENT, VOL. III OF VI)

•	“The Chamber also established that in the village of Paljike, consisting of 25 houses, HVO 
soldiers set fire to at least one Muslim house on 24 October 1992. The Chamber notes that 
shots were fired when the HVO soldiers broke down the door of the house. However, the 
evidence did not establish the origin of the shots. The Chamber can therefore not exclude 
the possibility that Muslims inside the house took part in the combat activities, thus making 
the house a legitimate military target for the HVO soldiers. The Chamber can therefore not 
find that the house was property protected by the Fourth Geneva Convention. The Chamber 
can therefore not find that the destruction of the house in Paljike on 24 October 1992 con-
stituted extensive destruction of property, not justified by military necessity and carried out 
unlawfully and wantonly, a crime recognised by Article 2 of the Statute.”1177

•	“The Chamber finds that HVO soldiers destroyed the Sultan Selim Mosque, real property 
belonging collectively to private persons or to the State or to other public authorities or to 
social and cooperative organisations, and nothing indicates that it was a military target — in 
particular since it was destroyed on a day when there was no fighting between the opposing 
armed forces in the town of Stolac.”1178

c.	 Definition of extensive destruction and appropriation of property, not justified 
by military necessity and carried out unlawfully and wantonly (Subjective 
Elements) 1179

596.	 The jurisprudence of the ICTY clarified that different mens rea standards apply in 
relation to the acts of destruction and appropriation. 

597.	 With respect to the conduct of destruction, the perpetrator “must have acted with the 
intent to destroy the protected property or in reckless disregard of the likelihood of 
its destruction.”1180 As to the appropriation of property, the crime requires the per-
petrator to act “intentionally, with knowledge and will of the proscribed result”.1181

598.	 However, relying on the term “wantonly”, commentators have suggested that, under 
the ICC framework, both acts of destruction and appropriation of indirect intent, 
namely dolus eventualis, may apply.1182 

599.	 In any case, it is noteworthy that in both cases, destruction and appropriation, the 
perpetrator must have been “aware of the factual circumstances that established that 

1177	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1525 (footnotes omitted).
1178	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1584 (footnotes omitted).
1179	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1180	 Brdanin Trial Judgement, para. 589. 
1181	 Brdanin Trial Judgement, para. 590.
1182	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 523, 

para. 1387. See also ibidem, p. 527, para. 1395, fn. 623. See also Triffterer and Ambos (Eds.), Rome Statute of the In-
ternational Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 342, para. 173.

https://www.icty.org/x/cases/prlic/tjug/en/130529-3.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
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protected status [of the property]”.1183 Further, from the perspective of the subjective 
element, the assessment of military necessity “must be decided from the perspective 
of the person contemplating the attack, taking into account the information available 
to the latter at the moment of the attack.”1184

d.	 Contextual elements

600.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1185 

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1186 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1187 

1183	 ICC Elements of Crimes, Article 8(2)(a)(iv).
1184	 Prlic et al. Trial Judgement, Vol. I of VI, para. 123 (“Knowing whether a definite military advantage may be achieved 

must be decided from the perspective of the person contemplating the attack, taking into account the information 
available to the latter at the moment of the attack.”). See also Triffterer and Ambos (Eds.), Rome Statute of the Inter-
national Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 342, para. 124.

1185	 See above, paras 188-189. 
1186	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(a)(iv).
1187	 See above, para. 199. See also ICC Elements of Crimes Article 8(2)(a)(iv).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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ii.	 Pillaging a town or place, even when taken by assault (ICTY Statute, Article 3(d), 
ICC Statute, Article 8(2)(b)(xvi))

APPLICABILITY: PILLAGING A TOWN OR A PLACE, EVEN WHEN 
TAKEN BY ASSAULT CAN BE CONSIDERED CRIMINALISED UNDER 
ARTICLE 438(1) OF THE CCU, AS IT IS SUBSUMED UNDER THE NOTIONS 
OF: (1) “OTHER VIOLATIONS OF RULES OF THE WARFARE RECOGNIZED 
BY INTERNATIONAL INSTRUMENTS CONSENTED TO BY BINDING BY 
THE VERKHOVNA RADA (PARLIAMENT) OF UKRAINE”; OR COVERED 
IN PART BY (2) PILLAGE OF NATIONAL TREASURES ON OCCUPIED 
TERRITORIES (PARAS 601-605).

Elements of the crimes: To convict a perpetrator for “Pillaging a town or a place, even 
when taken by assault” as a war crime the following elements need to be established: 

(1)	 Objective elements 
•	 The perpetrator appropriated certain property (paras 606-611).
•	 The appropriation was without the consent of the owner (paras 612-613).

(2)	 Subjective elements

1.	 Under customary international law, the offence requires the following elements
•	 The perpetrator had knowledge to acquire property unlawfully (paras 614-615).
•	 The perpetrator intended to acquire property unlawfully, or foresaw the appropriation as a 

consequence of his action (paras 614-615).

2.	 Under the ICC Statute, the offence requires a higher mens rea standard articulated through 
the following elements

•	 The perpetrator acted deliberately to appropriate certain property or he was aware that such 
deprivation would occur in the ordinary course of the events (paras 616-618). 

•	 The perpetrator intended to appropriate such property for private or personal use (paras 
616-618).

•	 The perpetrator knew that the appropriation was without the consent of the owner paras 
616-618).

(3)	 Contextual elements 
•	 There is an international armed conflict (para. 619).
•	 The conduct of the perpetrator took place in the context and was associated the conflict 

(para. 619). 
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 600).

a.	 Applicability under Article 438

601.	 “Pillaging a town or place, even when taken by assault” (hereinafter “pillaging”) may 
be subsumed within “any other violations of rules of warfare recognized by interna-
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tional instruments consented to be binding by the Verkhovna Rada of Ukraine” and/
or, at least in part, under “pillage of national treasures on occupied territories” which 
Article 438(1) refers. As explained below, pillaging is prohibited under international 
instruments ratified by Ukraine. Moreover, violation of this prohibition has been 
recognised as a war crime. These factors support interpreting Article 438 of the CCU 
as criminalising violations of this IHL prohibition.

602.	 Pillaging is a serious violation of the laws of warfare recognised in international 
treaties ratified by Ukraine. The offence is prohibited under international treaties 
ratified by Ukraine, primarily as a violation of the: (1) 1907 Hague Convention (IV) with 
its Annexed Regulations under Articles 28 and 47; (2) Geneva Convention IV under 
Article 33; and (3) 1954 Hague Convention for the Protection of Cultural Property in 
the Event of Armed Conflict, Article 4(2)(g).1188 The ICRC identifies this prohibition 
as part of customary international law.1189 Ukraine is a State Party to the 1907 Hague 
Convention (IV) with its Annexed Regulations, to Additional Protocol I, and the 1954 
Hague Convention for the Protection of Cultural Property in the Event of Armed Con-
flict.1190 Therefore, for the purposes of Article 438 of the CCU, the prohibition against 
pillage is a violation of the laws of warfare recognised in an international instrument 
accepted as binding by the Ukrainian parliament. 

603.	 Pillaging may be also subsumed, in part, under “pillage of national treasures on 
occupied territories” listed as a specific offence in Article 438 of the CCU. As noted 
below, the war crime of pillage includes acts of appropriation of public property fall-
ing under the control of the perpetrator.1191 Thus, at least in part, pillaging can also 
be subsumed under “pillage of national treasures on occupied territories” identified 
as a specific offence under Article 438 of the CCU.

604.	 Recognition as a war crime. Article 8(2)(b)(xvi) of the ICC Statute recognises the vi-
olation of the prohibition of pillaging as a war crime (defined as “Pillaging a town or 
place, even when taken by assault”).1192 Pillage has been defined as a war crime also 
under Article 3(e) of the ICTY Statute (defined as plunder of public or private property 
and applicable to international and non-international armed conflicts)1193 as well as 
to Article 6(b) of the Charter of the International Military Tribunal of Nuremberg 

1188	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 452, para. 551. See also ICTY, Hadzihasanovic and Kubura Kubura Decision on Motions for 
Acquittal, para. 37.

1189	 ICRC, IHL Database, Customary Law, Rule 52. Pillage.
1190	 Ukraine acceded to the 1907 Hague Convention (IV) on 29 May 2015, ratified Additional Protocol I on 25 January 1990, 

and acceded to the 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict 
on 6 February 1957. See ICRC, Treaties and States Parties, Ukraine.

1191	 See below para. 608.
1192	 The corresponding war crime applicable to non-international armed conflicts is listed under Article 8(2)(e)(v) of the 

ICC Statute. ICC Statute, Article 8(2)(e)(v) (Pillaging a town or place, even when taken by assault).
1193	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 

Hart Nomos, 2016, p. 437, para. 486.

https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-1954
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-1954
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icty.org/en/documents/statute-tribunal
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://cld.irmct.org/assets/filings/05-03-11-Hadzihasanovic-AC-decision-on-Rule-98bis-decision.pdf
https://cld.irmct.org/assets/filings/05-03-11-Hadzihasanovic-AC-decision-on-Rule-98bis-decision.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule52
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf


236  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

(defined as plunder of public and private property).1194 Likewise, the ICRC recognises 
pillaging as a war crime.1195 

605.	 These factors support recognition of the criminalisation of pillaging under Article 
438 of the CCU.

a.	 Definition of pillaging a town or place, even when taken by assault (Objective 
Elements)

606.	 According to the ICC Elements of Crimes the objective elements of this crime are: 
(1) the perpetrator appropriated certain property; (2) the appropriation was without 
the consent of the owner.1196 Likewise, in relation to the corresponding war crime of 
plunder of public or private property under Article 3(e) of the ICTY Statute, the ICTY 
jurisprudence set forth similar elements.1197

607.	 The perpetrator appropriated certain property. As a preliminary matter, it is im-
portant to highlight that there is not a specific definition of “pillage”, nonetheless com-
mentators suggest that this term covers acts of “plundering, looting and sacking”.1198 

608.	 Appropriation as a material element of the culpable conduct. As to the element of the 
culpable conduct, the term “appropriation” identifies with “the removal of something 
from the possession of an entitled person, for a not insignificant period of time, and 
against that person’s will or without his or her agreement.”1199 Pillage includes all 
forms of appropriation, including “not only organised and systematic appropriation, 
but also acts of appropriation committed by fighters in their own interest”.1200 

1194	 ICTY, Kordic and Cerkez Appeal Judgement, para. 76 (“The wanton destruction of cities, towns or villages, or devas-
tation not justified by military necessity, a violation of the laws and customs of war recognised by Article 3(b) of the 
Statute, is covered by Article 6(b) of the Nuremberg Charter.”).

1195	 ICRC, IHL Database, Customary Law, Rule 156. Definition of War Crimes.
1196	 ICC Elements of Crimes, Article 8(2)(b)(xvi). The same offence applicable to non-international armed conflicts is 

listed under Article 8(2)(e)(v) of the ICC Statute and is articulated on the same objective elements.
1197	 ICTY, Kordic and Cerkez Appeal Judgement, para. 79 (“The Trial Chamber held that the essence of the offence was 

defined as: all forms of unlawful appropriation of property in armed conflict for which individual criminal respon-
sibility attaches under international criminal law, including those acts traditionally described as “pillage’” The 
Appeals Chamber concurs with this assessment.” ), 84 (“plunder is committed when private or public property is 
appropriated intentionally and unlawfully."). See also Prlic et al. Trial Judgement, Vol. I of VI, para. 180.

1198	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 452, para. 553.

1199	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 520, 
paras 1379-1380. The “appropriation” element is common to the war crimes of: (1) “Extensive destruction and ap-
propriation of property, not justified by military necessity and carried out unlawfully and wantonly” under Article 
8(2)(a)(iv) of the ICC Statute and Article 2(d) of the ICTY Statute; (2) “Destroying or seizing the enemy’s property 
unless such destruction or seizure be imperatively demanded by the necessities of war” under Article 8(2)(b)(xiii) 
of the ICC Statute. See above, paras 581-600, 620-640.

1200	 ICC, Ntaganda Trial Judgement, para. 1028 (“The pillaging of a town or place comprises all forms of appropriation, 
public or private, including not only organised and systematic appropriation, but also acts of appropriation committed 
by fighters in their own interest”) (in relation to the offence of under Article 8(2)(e)(v) applicable to non-international 
armed conflict, the consideration may also apply mutatis mutandis to the present crime). See also ICC, Ongwen Trial 
Judgement, para. 2763 (“The pillaging of a town or place comprises all forms of appropriation of property, including 
appropriation committed by individuals in their own interest and acts of organised or systematic appropriation”) (in 
relation to the offence of under Article 8(2)(e)(v) applicable to non-international armed conflict, the consideration 
may also apply mutatis mutandis to the present crime).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icty.org/en/documents/statute-tribunal
https://ucr.irmct.org/scasedocs/case/IT-95-14%2F2#appealsChamberJudgement
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ucr.irmct.org/scasedocs/case/IT-95-14%2F2#appealsChamberJudgement
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
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609.	  Geographical scope. The ICC jurisprudence also concluded that the war crime of pillage 
can only occur when the property has come “under the control of the perpetrator.”1201 
According to this jurisprudence, this element distinguishes pillage from the crime 
of “Destroying or seizing the enemy’s property” under Article 8(2)(b)(xiii) of the ICC 
Statute that can take place in any moment of the conflict, namely before, during and 
after the attack.1202 However, in its caselaw, the ICTY suggested a broader geographical 
scope for the offence concluding that “[t]he prohibition of pillage is not limited to 
acts committed in occupied territories.”1203

610.	 Property. “Property” includes any property “whether moveable or immoveable, private 
or public”.1204 Specifically, the ICC jurisprudence has specified that while not explic-
itly reflected from the definition of the offence or the relevant elements of crimes, 
only property that belongs to “individuals or entities who are aligned with or whose 
allegiance is to a party to the conflict who is adverse or hostile to the perpetrator” 
can fall within the perimeter of the crime.1205 Accordingly, appropriation of property 
belonging to individuals or entities aligned with or with allegiance to the perpetrator 
or individuals/entities of third states is not covered under the war crime of pillage.1206

611.	 Large scale requirement? The ICC in its jurisprudence has adopted diverging approach-
es as to whether the war crime of pillaging needs to occur on a large-scale basis.1207 
In the Ongwen case and Ntaganda case trial chambers considered that “that there is 
no requirement that appropriations must occur on a large scale basis before con-
stituting the crime of pillaging”.1208 However, previous ICC jurisprudence from the 

1201	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 330 (“the war crime of pillaging 
occurs when the enemy's property has come under the control of the perpetrator. Only then is the perpetrator in 
a position to ‘appropriate’ such property.”). But contra, Triffterer and Ambos (Eds.), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, C.H. Beck Hart Nomos, 2016, p. 454, para. 562 (“The prohibition of pillage 
seems to apply not only to occupied territory stricto sensu but also to the period which precedes the actual occupation 
of territory. Accordingly, it also applies during the time of ongoing military operations. This is confirmed by the 
fact that article 33 of the Fourth Geneva Convention, which had already enshrined the customary law prohibition 
of pillage, forms part of the general provisions of the Fourth Geneva Convention relating to the status of civilians. 
Besides, the very wording of article 8 para. 2 (b) (xvi) was, as mentioned, derived from article 28 of the 1907 Hague 
Convention Respecting the Laws and Customs of War on Land, which in turn figures in chapter I of that Convention 
dealing with means and methods of warfare. Finally, the elements of crimes, as adopted, neither contain any hint 
of such a limitation”) (footnotes omitted).

1202	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 330 (“Whereas the war crime of 
destruction of property under article 8(2)(b)(xiii) of the Statute can take place before the destroyed property has 
fallen into the hands of the party to the conflict to which the perpetrator belongs, the war crime of pillaging occurs 
when the enemy's property has come under the control of the perpetrator. Only then is the perpetrator in a position 
to ‘appropriate’ such property.”). See above, paras 620-640. 

1203	 ICTY, Naletilic and Martinovic Trial Judgement, para. 615.
1204	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 329.
1205	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 329 (“Therefore, the pillaged prop-

erty — whether moveable or immoveable, private or public — must belong to individuals or entities who are aligned 
with or whose allegiance is to a party to the conflict who is adverse or hostile to the perpetrator”). See also Doorman, 
Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and Commentary, 
Cambridge, pp 279-280.

1206	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 522, 
para. 1384.

1207	 ICC, Ongwen Trial Judgement, para. 2764 (in relation to the offence of under Article 8(2)(e)(v) applicable to non-in-
ternational armed conflict, the consideration may also apply mutatis mutandis to the present crime).

1208	 ICC, Ongwen Trial Judgement, para. 2764 (“there is no requirement that appropriations must occur on a large scale 
basis before constituting the crime of pillaging”) (in relation to the offence of under Article 8(2)(e)(v) applicable 
to non-international armed conflict, the consideration may also apply mutatis mutandis to the present crime); ICC 
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Bemba case and Katanga case suggest that the war crime of pillaging “involves the 
appropriation of property on a ‘large scale’.”1209 Such requirement would require to 
consider whether: (1) the acts of pillaging gave rise to grave consequences for the 
victims; (2) a large number of persons have been deprived of their property; and (3) 
the context in which the pillaging occurred.1210 This latter approach is also in line 
with the ICTY jurisprudence.1211

612.	 The appropriation was without the consent of the owner. The notion of “owner” 
does not need to be assessed in the “legal sense”.1212 In the Ntaganda case, the ICC 
Trial Chamber identified the “owner” with “the person who had the property under 
him or her”.1213 Moreover, in the Ongwen case, the ICC established that “concept of 
private property and the right to property must be understood as encompassing not 
only the property of individuals, but also the communal property of the communi-
ties. It must also take into consideration the customary law of the community (i.e. 
practices on possession, titles and registration).”1214

Ntaganda Trial Judgement, , para. 1044 (“With regard to the Defence’s submission that pillage must take place on 
a ‘somewhat large-scale’, the Chamber considers that the war crime of pillage as included in the Statute does not 
contain such an element”) (footnote omitted) (in relation to the offence of under Article 8(2)(e)(v) applicable to 
non-international armed conflict, the consideration may also apply mutatis mutandis to the present crime).

1209	 ICC, Bemba Trial Judgement, para. 117 (“In line with the Pre-Trial Chamber, the Chamber considers that pillaging, 
pursuant to Article 8(2)€(v), goes beyond ‘mere sporadic acts of violation of property rights’ and involves the ap-
propriation of property on a ‘large scale’. Article 8(2)(e)(v) relates to ‘pillaging a town or place’, and therefore the 
pillaging of a single house would not suffice.”) (in relation to the offence of under Article 8(2)(e)(v) applicable to 
non-international armed conflict, the consideration may also apply mutatis mutandis to the present crime); ICC Ka-
tanga Trial Judgement, para. 909 (in relation to the offence of under Article 8(2)(e)(v) applicable to non-international 
armed conflict, the consideration may also apply mutatis mutandis to the present crime).

1210	 ICC, Bemba Trial Judgement, para. 117 (“The Chamber adopts the Pre-Trial Chamber’s approach that determination 
of the seriousness of the violation is to be made in light of the particular circumstances of the case. For instance, 
a Chamber may consider whether the acts of pillaging involved grave consequences for the victims, even if these 
consequences are not of the same seriousness for all victims involved; if a large number of persons have been de-
prived of their property; and/or the context in which the pillaging occurred.”) (footnotes omitted) (in relation to the 
offence of under Article 8(2)(e)(v) applicable to non-international armed conflict, the consideration may also apply 
mutatis mutandis to the present crime).

1211	 ICTY, Kordic and Cerkez Appeal Judgement, paras 82 (“The question remains at what point the breach actually involves 
grave consequences for the victim. The Trial Chamber in Čelebići referred to the Tadić Appeal Decision on Jurisdiction, 
when it held that there is a consequential link between the monetary value of the appropriated property and the 
gravity of the consequences for the victim. The Appeals Chamber agrees with this conclusion. However, it stresses 
that the assessment of when a piece of property reaches the threshold level of a certain value can only be made on 
a case-by-case basis and only in conjunction with the general circumstances of the crime.”) (footnotes omitted), 83 
(“The Appeals Chamber is, moreover, of the view that a serious violation could be assumed in circumstances where 
appropriations take place vis-à-vis a large number of people, even though there are no grave consequences for 
each individual. In this case it would be the overall effect on the civilian population and the multitude of offences 
committed that would make the violation serious.”). See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI paras 181, 
182. 

1212	 ICC, Ntaganda Trial Judgement, para. 1034 (“For the purpose of pillage, the Chamber will consider the person who 
had the property under him or her as the ‘owner’. Whether or not this person was the owner in the legal sense 
is not relevant for the Chamber’s assessment.”) (in relation to the offence of under Article 8(2)(e)(v) applicable to 
non-international armed conflict, the consideration may also apply mutatis mutandis to the present crime).

1213	 ICC, Ntaganda Trial Judgement, para. 1034 (“For the purpose of pillage, the Chamber will consider the person who 
had the property under him or her as the ‘owner’.”) (in relation to the offence of under Article 8(2)(e)(v) applicable 
to non-international armed conflict, the consideration may also apply mutatis mutandis to the present crime).

1214	 ICC, Ongwen Trial Judgement, para. 2766 (in relation to the offence of under Article 8(2)(e)(v) applicable to non-in-
ternational armed conflict, the consideration may also apply mutatis mutandis to the present crime).
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613.	 The appropriation does not need to be carried out through violent means.1215 The lack 
of consent from the owner can be derived or assumed in specific situations, including 
from through coercion and threats.1216 If it is not clear who the owner of a property 
is “it suffices that the perpetrator was aware that the property belonged to someone 
else than him- or herself, and that as such any appropriation must be assumed to 
have without the owner’s consent”.1217 Similarly, “if the property owner has fled, such 
appropriations must be assumed to have been without the owner’s consent absent 
any contrary indication.”1218 

b.	 Definition of pillaging a town or place, even when taken by assault (Subjective 
Elements) 1219 

614.	 In relation to the war crime of pillaging, two different mens rea standards have been 
adopted depending on the legal framework of the relevant international criminal 
jurisdiction, namely, customary international law (ICTY) or treaty law (ICC). 

615.	 International customary law. Under the ICTY framework, based on international 
customary law, the war crime of pillage is satisfied by direct or indirect intent, namely 
“the perpetrator acts with the knowledge and intent to acquire property unlawfully, 
or when the consequences of his action are foreseeable”.1220 In this regard, the ICTY 
jurisprudence specified that responsibility for pillaging has to be excluded when the 
appropriation is carried out for reasons of military necessity.1221 

616.	 ICC framework. By contrast, the ICC Statute and the ICC elements of crimes set forth 
a higher mens rea standard.1222 The ICC framework articulates the subjective element 

1215	 ICC, Bemba Trial Judgement, para. 116 (“The Chamber notes that the Court’s legal framework does not include any 
requirement of violence as an element of the appropriation”) (in relation to the offence of under Article 8(2)(e)(v) 
applicable to non-international armed conflict, the consideration may also apply mutatis mutandis to the present 
crime). Contra ICTY, Celebici Trial Judgement, para. 591.

1216	 ICC, Bemba Trial Judgement, para. 116 (“Lack of consent may be further inferred by the existence of coercion.”) (in 
relation to the offence of under Article 8(2)(e)(v) applicable to non-international armed conflict, the consideration 
may also apply mutatis mutandis to the present crime).

1217	 ICC, Ntaganda Trial Judgement, para. 1034 (in relation to the offence of under Article 8(2)(e)(v) applicable to non-in-
ternational armed conflict, the consideration may also apply mutatis mutandis to the present crime). 

1218	 ICC, Ongwen Trial Judgement, para. 2766 (in relation to the offence of under Article 8(2)(e)(v) applicable to non-in-
ternational armed conflict, the consideration may also apply mutatis mutandis to the present crime).

1219	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

1220	 ICTY, Hadzihasanovic and Kubura Trial Judgement, para. 50 (“The mens rea element of the offence of plunder of 
public or private property is established when the perpetrator of the offence acts with the knowledge and intent to 
acquire property unlawfully, or when the consequences of his actions are foreseeable”).

1221	 ICTY, Krajinsik Trial Judgement, para. 769 (“Some appropriation of property cannot be regarded as unlawful. For 
example, under international humanitarian law there is a general exception to the prohibition of appropriation of 
property as a grave breach under the Geneva Conventions when the appropriation is justified by military necessity”).

1222	 ICC, Bemba Trial Judgement, para. 120 (“In relation to the concept of the appropriation of property for private or 
personal use, the Chamber notes that this requirement is not explicitly expressed in customary or conventional 
international humanitarian law and has not been established, as such, in the jurisprudence of other international 
criminal tribunals. However, given the explicit inclusion of this concept in the Elements of Crimes, the Chamber 
considers that this requirement must be met for the appropriation of property to amount to pillaging as a war crime 
under Article 8(2)(e)(v)”) (in relation to the offence of under Article 8(2)(e)(v) applicable to non-international armed 
conflict, the consideration may also apply mutatis mutandis to the present crime).
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of the war crime of pillaging according to three main prongs, requiring that the per-
petrator: (1) acted deliberately to appropriate certain property or he was aware that 
such deprivation would occur in the ordinary course of the events;1223 (2) intended 
to appropriate such property for private or personal use;1224 and (3) knew that the 
appropriation was without the consent of the owner.1225 

617.	 The first and third prongs derive from the direct application of Article 30 of the ICC 
Statute concerning the general mens rea standard based on the “intent and knowledge” 
paradigm. The intention to appropriate such property for private or personal use is, 
instead, specifically incorporated in the ICC Elements of Crime reflecting a form of 
specific intent (dolus specialis).1226 In addition, in the Bemba case the Trial Chamber 
specified that “the use of the conjunction “or” indicates that it is intended to include 
situations where the perpetrator did not intend to use the pillaged items himself or 
herself.”1227 

618.	 More importantly, this requirement should automatically exclude the possibility that 
the crime of pillage can be justified by military necessity (requiring the appropriated 

1223	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 331 (“The intent and knowledge 
requirement of article 30 of the Statute applies to the war crime of pillaging under article 8(2)(b)(xvi). This offence 
encompasses, first and foremost, cases of dolus directus of the first degree. It may also include dolus directus of the 
second degree”); ICC Katanga Trial Judgement, para. 912 (“In the instant case, it must be proven that the perpetrator 
acted deliberately or failed to act (1) in order to appropriate certain property or (2) whereas he or she was aware that 
the deprivation would occur in the ordinary course of events”) (in relation to the offence of under Article 8(2)(e)(v) 
applicable to non-international armed conflict, the consideration may also apply mutatis mutandis to the present 
crime).

1224	 See ICC Elements of Crimes, Article 8(2)(b)(xiii). ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of 
Charges, para. 332 (“However, this offence additionally requires two elements, or dolus specialis. First, the act of 
physical appropriation must be carried out with the intent to deprive the owner of his property. Second, the act 
of physical appropriation must also be carried with the intent to utilise the appropriated property for private or 
personal use”); ICC Katanga Trial Judgement, para. 913 (“the perpetrator intended to “deprive the owner” of his or 
her property and to “appropriate […] for private or personal use”).

1225	 Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 333 (“Finally, the Elements of Crimes 
expressly provide for the exculpation of the perpetrator's unlawful conduct where the perpetrator appropriated 
property with the owner's consent..”); ICC, Katanga Trial Judgement, para. 914 (“Further, under article 30(3) of the 
Statute the perpetrator must also have known that the appropriation was without the consent of the owner”) (in 
relation to the offence of under Article 8(2)(e)(v) applicable to non-international armed conflict, the consideration 
may also apply mutatis mutandis to the present crime).

1226	 See ICC Elements of Crimes, Article 8(2)(b)(xiii). ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of 
Charges, para. 332 (“However, this offence additionally requires two elements, or dolus specialis. First, the act of 
physical appropriation must be carried out with the intent to deprive the owner of his property. Second, the act 
of physical appropriation must also be carried with the intent to utilise the appropriated property for private or 
personal use”); ICC Katanga Trial Judgement, para. 913 (“the perpetrator intended to “deprive the owner” of his or 
her property and to “appropriate […] for private or personal use”).

1227	 ICC, Bemba Trial Judgement, para. 120 (in relation to the offence of under Article 8(2)(e)(v) applicable to non-inter-
national armed conflict, the consideration may also apply mutatis mutandis to the present crime).
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property to be used for military purposes).1228 Thus distinguishing pillage from lawful 
appropriation of property.1229

c.	 Contextual elements 

619.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1230 

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1231 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1232 

1228	 ICC, Ongwen Trial Judgement, para. 2767 (“Appropriations justified by military necessity cannot constitute the crime 
of pillaging. Military necessity requires that the appropriation’s use be directed to further the war effort and thus be 
used for military purposes. This is in contrast to appropriations for private or personal use. The perpetrator must 
have specifically intended to deprive the owner of the property and to appropriate it for private or personal use. If 
combatants appropriate property essential to their survival, such as food, this alone does not make the appropriation 
one of military necessity.”) (in relation to the offence of under Article 8(2)(e)(v) applicable to non-international armed 
conflict, the consideration may also apply mutatis mutandis to the present crime); ICC Ntaganda Trial Judgement, 
para. 1030 (“Contrary to the Defence’s submission, the Chamber considers that the reference to ‘military necessity’ 
in footnote 62 of the Elements of Crimes does not provide for an exception to the absolute prohibition on pillaging, 
but rather clarifies that the concept of military necessity is incompatible with a requirement that the perpetrator 
intended the appropriation for private or personal use, as any military necessity would require its use to be directed 
to further the war effort and thus use for military purposes. Accordingly, situations in which the perpetrator appro-
priated items for personal use (i.e. use by him- or herself), or for private use by another person or entity, assuming 
all other legal elements have been met, constitutes pillage under Article 8(2)(e)(v).”) (footnotes omitted) (in relation 
to the offence of under Article 8(2)(e)(v) applicable to non-international armed conflict, the consideration may also 
apply mutatis mutandis to the present crime).

1229	 ICC, Bemba Trial Judgement, para. 120 (“The Chamber therefore finds that the “special intent” requirement, result-
ing from the “private or personal use” element, allows it to better distinguish pillage from seizure or booty, or any 
other type of appropriation of property which may in certain circumstances be carried out lawfully.”) (in relation 
to the offence of under Article 8(2)(e)(v) applicable to non-international armed conflict, the consideration may also 
apply mutatis mutandis to the present crime).

1230	 See above, paras 188-189. 
1231	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xvi).
1232	 See above, para. 199. See also ICC Elements of Crimes Article 8(2)(b)(xvi).
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iii.	 Destroying or seizing the enemy’s property unless such destruction or seizure be 
imperatively demanded by the necessities of war (Article 8(2)(b)(xiii) of the ICC 
Statute)

APPLICABILITY: DESTROYING OR SEIZING THE ENEMY’S PROPERTY 
UNLESS SUCH DESTRUCTION OR SEIZURE BE IMPERATIVELY 
DEMANDED BY THE NECESSITIES OF WAR CAN BE CONSIDERED 
CRIMINALISED UNDER ARTICLE 438(1) OF THE CCU, AS IT IS 
SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS OF RULES 
OF THE WARFARE RECOGNIZED BY INTERNATIONAL INSTRUMENTS 
CONSENTED TO BY BINDING BY THE VERKHOVNA RADA 
(PARLIAMENT) OF UKRAINE” (PARAS 620-623).

Elements of the crimes: To convict a perpetrator for “destroying or seizing the enemy’s 
property unless such destruction or seizure be imperatively demanded by the necessities of 
war” as a war crime the following elements need to be established: 

(1)	 Objective elements 
•	 The perpetrator destroyed or seized certain property (para. 628).
•	 Such property was property of a hostile party (para. 629).
•	 Such property was protected from that destruction or seizure under the international law of 

armed conflict (para. 630).
•	  The destruction or seizure was not justified by military necessity (para. 514). 

(2)	 Subjective elements
•	 The perpetrator intended to destroy/seize enemy property knowing that such destruction/

seizure was not justified by military necessity (para. 637) or was aware that such destruction/
seizure would occur in the ordinary course of the events as a result of his conduct (para. 638).

•	 The perpetrator was aware of the factual circumstances that established the protected status 
of the property (para. 639).

(3)	 Contextual elements 
•	 There is an international armed conflict (para. 640).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 640). 
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 640).

a.	 Applicability under Article 438

620.	 Although not explicitly mentioned in Article 438 of the CCU, “destroying or seizing 
the enemy’s property unless such destruction or seizure be imperatively demanded 
by the necessities of war” may be subsumed within “any other violations of rules 
of warfare recognized by international instruments consented to be binding by the 
Verkhovna Rada of Ukraine” to which Article 438(1) refers. As explained below, the 
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conduct is prohibited under international instruments ratified by Ukraine and the 
violation of this prohibition has been recognised as a war crime. These factors support 
interpreting Article 438 of the CCU as criminalising violations of this IHL prohibition.

621.	 Destroying or seizing the enemy’s property unless such destruction or seizure be 
imperatively demanded by the necessities of war is a violation of the laws of warfare 
recognised in international treaties ratified by Ukraine. The offence is prohibited 
under international treaties ratified by Ukraine, primarily as a violation of the Hague 
Regulations under Articles 23(g), 46, 50, 53 and 56.1233 The ICRC identifies this prohibi-
tion as part of customary international law.1234 Therefore, for the purposes of Article 
438 of the CCU, the prohibition against “destroying or seizing the enemy’s property 
unless such destruction or seizure be imperatively demanded by the necessities of 
war” is a violation of the laws of warfare recognised in an international instrument 
accepted as binding by the Ukrainian parliament.

622.	 Recognition as a war crime. Article 8(2)(b)(xiii) of the ICC Statute recognises the 
violation of the prohibition of destroying or seizing the enemy’s property unless such 
destruction or seizure be imperatively demanded by the necessities of war as a war 
crime.1235 To a certain extent, the offence covered by Article 8(2)(b)(xiii) corresponds 
to the war crime of wanton destruction of cities, towns or villages, or devastation 
not justified by military necessity under Article 3(b) of the ICTY Statute (applicable 
to international and non-international armed conflicts)1236 as well as to Article 6(b) 
of the Charter of the International Military Tribunal of Nuremberg.1237 Likewise, the 
ICRC recognises such a violation as a war crime.1238 

623.	 These factors support recognition of the criminalisation of destroying or seizing the 
enemy’s property unless such destruction or seizure be imperatively demanded by 
the necessities of war as a war crime under Article 438 of the CCU.

1233	 Ukraine ratified the Hague Regulations, 1907 on 29 May 2015. See ICRC, Treaties and States Parties, Ukraine; Triff-
terer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart 
Nomos, 2016, p. 437, para. 486. See also ICTY, Kordic and Cerkez Appeal Judgement, para. 76. 

1234	 ICRC, IHL Database, Customary Law, Rule 50. Destruction and Seizure of Property of an Adversary, Rule 51. Public 
and Private Property in Occupied Territory..

1235	 The corresponding war crime applicable to non-international armed conflicts is listed under Article 8(2)(e)(xii) of 
the ICC Statute, Article 8(2)(e)(xii) (Destroying or seizing the property of an adversary unless such destruction or 
seizure be imperatively demanded by the necessities of the conflict).

1236	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck 
Hart Nomos, 2016, p. 437, para. 486. Additionally, the offence also covers the more specific war crime of “seizure of, 
destruction or wilful damage done to institutions dedicated to religion, charity and education, the arts and sciences, 
historic monuments and works of art and science” under Article 3(d) of the ICTY Statute (applicable to international 
and non-international armed conflicts). The conduct underpinning Article 3 of the ICTY Statute can be considered 
a sub-category of the offence under Article 8(2)(b)(xiii) of the ICC Statute. Unless stated otherwise, the analysis 
concerning the elements of Article 8(2)(b)(xiii) apply mutatis mutandis to Article 3(d) of the ICTY Statute.

1237	 ICTY, Kordic and Cerkez Appeal Judgement, para. 76 (“The wanton destruction of cities, towns or villages, or devas-
tation not justified by military necessity, a violation of the laws and customs of war recognised by Article 3(b) of the 
Statute, is covered by Article 6(b) of the Nuremberg Charter.”).

1238	 ICRC, IHL Database, Customary Law, Rule 156. Definition of War Crimes.
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b.	 Definition of destroying or seizing the enemy’s property unless such 
destruction or seizure be imperatively demanded by the necessities of war 
(Objective Elements)

624.	 According to the ICC Elements of Crimes the objective elements of this crime are: (1) 
the perpetrator destroyed or seized certain property; (2) such property was property 
of a hostile party; (3) such property was protected from that destruction or seizure 
under the international law of armed conflict; and (4) the destruction or seizure was 
not justified by military necessity.1239 Likewise, with respect to the corresponding war 
crime of wanton destruction of cities, towns or villages, or devastation not justified 
by military necessity under Article 3(b) of the ICTY Statute, the ICTY jurisprudence 
set forth similar elements.1240

625.	 The perpetrator destroyed or seized certain property. Two main question need to be ad-
dressed in relation to this element: (1) the definition of destruction/seizure; and (2) 
the notion of property. 

626.	 Destruction/seizure. As to the definition of the culpable conduct, the destruction and 
seizure can occur in different forms. Destruction occurs when the property is “set 
ablaze, demolished, pulled down or so badly damaged it is no longer fit for purpose”.1241 
Depending on the facts of the case, partial destruction may be sufficient to qualify 
as an act of destruction.1242 “Seizure” does not seem to have a different meaning than 
“appropriation” under Article 8(2)(a)(iv) of the Statute.1243 Therefore it may cover any 
conduct related to “the removal of something from the possession of an entitled per-

1239	 ICC Elements of Crimes, Article 8(2)(b)(xiii). The crime of destruction of the property of an adversary under Article 
8(2)(e)(xii) of the ICC Statute applicable to non-international armed conflicts is articulated under the same objective 
elements. ICC, Katanga Trial Judgement, para. 899 (“By way of a preliminary comment, the Chamber notes that there 
is nothing to suggest that the constituent elements of the crime defined under article 8(2)(e)(xii) differ from those 
of the crime of destruction of enemy property committed in an international armed conflict, under article 8(2)(b)
(xiii).”). Additionally, under the jurisprudence of the ICTY the more specific war crime of “seizure of, destruction 
or wilful damage done to institutions dedicated to religion, charity and education, the arts and sciences, historic 
monuments and works of art and science” under Article 3(d) of the ICTY Statute has similar objective elements. 
ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 178 (holding that the objective elements of Article 3(d) of the ICTY 
Statute require “(1) an intentional act or omission; (2) causing destruction or damage to a cultural or religious object 
of property; (3) the property did not constitute a military objective within the meaning of Article 52 of Additional 
Protocol I”) (footnotes omitted).

1240	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 166 (“i) the destruction of property occurs on a large scale; ii) 
the destruction is not justified by military necessity”).

1241	 ICC, Ongwen Trial Judgement, para. 2775 (“First, it is required that the perpetrator destroyed certain property. The 
property, including movable or immovable, private or public items, is ‘destroyed’, either by act or omission, if it 
is set ablaze, demolished, pulled down or so badly damaged it is no longer fit for purpose”) (footnotes omitted) 
(in relation to Article 8(2)(e)(xii) applicable to non-international armed conflict, the consideration may also apply 
mutatis mutandis to the present crime). See also Katanga Trial Judgement, para. 894 (“Destruction entails acts such 
as setting ablaze, demolishing, or otherwise damaging property”) (in relation to the offence of under Article 8(2)
(e)(xii) applicable to non-international armed conflict, the consideration may also apply mutatis mutandis to the 
present crime).

1242	 ICC, Katanga Trial Judgement, para. 891 (“the Chamber considers that badly damaged property may be akin to 
partial destruction and thus fall under the definition of destruction”) (in relation to Article 8(2)(e)(xii) applicable 
to non-international armed conflict, the consideration may also apply mutatis mutandis to the present crime). See 
also Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 
526, 1393.

1243	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 520, 
para. 1379. See above, paras 581-600.
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son, for a not insignificant period of time, and against that person’s will or without his 
or her agreement.”1244 It does not require a formal, or definite, transfer of property.1245 

627.	 A question that arose in the context of the interpretation of the crime is whether the 
offence requires the destruction/seizure to be extensive in character. Differently from 
the war crime of “Extensive destruction and appropriation of property, not justified 
by military necessity and carried out unlawfully and wantonly” under Article 8(2)
(a)(iv) of the ICC Statute and Article 2(d) of the ICTY Statute,1246 there is no apparent 
requirement that the destruction or seizure be extensive. Nonetheless, commenta-
tors have suggested that “isolated violations of property rights” would not suffice to 
fulfil the elements of the crimes.1247 While initially supporting this view,1248 the ICC 
jurisprudence later rejected that the offence requires the destruction/seizure to be 
carried out extensively or on a large scale to qualify as a war crime.1249

628.	 Certain property. The term “property” covers any property “whether moveable or 
immoveable, private or public.”1250

629.	 Such property was property of a hostile party. According to the ICC jurisprudence, 
the reference to “hostile party” indicates that the destroyed/seized property “must 
belong to individuals or entities aligned with or with allegiance to a party to the 
conflict adverse or hostile to the perpetrator”.1251 The alignment/allegiance to a party 

1244	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 520, 
paras 1379-1380. See also Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 
3rd Edition, C.H.Beck Hart Nomos, 2016, pp 340-341, para. 118 (defining appropriation as any conduct that involves 
the dispossession of an object or property as “taking, obtaining or withholding property, theft, requisition, plunder, 
spoliation or pillage”); Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal 
Court: Sources and Commentary, Cambridge University Press, 2003, p. 83.

1245	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and 
Commentary, Cambridge University Press, 2003, p. 83 (in relation to the offence under Article 8(2)(a)(iv) of the ICC 
Statute). See above, paras 581-600. 

1246	 See above, paras 581-600.
1247	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 522, 

para. 1385. See also Ibidem, p. 525, para.1394. Triffterer and Ambos (Eds.), Rome Statute of the International Criminal 
Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 443, para. 508.

1248	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 314 (“In the view of the Chamber, 
the destruction of the civilian properties constitutes a crime under the protection of international law of armed 
conflict. Article 147 GC IV provides that "extensive destruction and appropriation of property" constitutes a grave 
breach. Pursuant to the jurisprudence of the ICTY, in order to constitute a grave breach, destruction unjustified by 
military necessity must be extensive, unlawful, and wanton. The notion of "extensive" is evaluated according to the 
facts of the case”) (footnote omitted).

1249	 ICC, Katanga Trial Judgement, para. 896 (“The Chamber further observes that neither the Statute nor the Elements 
of Crimes explicitly make provision for the ”extensive” test in defining the crime of destruction of enemy property 
under article 8(2)(e)(xii). Indeed, they require, according to the exact terms of the element of the crimes of 8(2)(e)
(xii)(1), only the destruction of ‘certain’ property. The Chamber considers, therefore, that it need not take this test 
into account in its analysis of the crime of destruction of property under article 8(2)(e)(xii)”) (footnotes omitted) 
(in relation to the offence of “Destroying or seizing the enemy's property unless such destruction or seizure be 
imperatively demanded by the necessities of the conflict” under Article 8(2)(e)(xii) applicable to non-international 
armed conflict, the consideration may also apply mutatis mutandis to the present crime).

1250	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 310. See also ICC, Ongwen Trial 
Judgement, para. 2775 (“the property, including movable or immovable, private or public items”) (in relation to the 
offence of “Destroying or seizing the enemy's property unless such destruction or seizure be imperatively demand-
ed by the necessities of the conflict” under Article 8(2)(e)(xii) applicable to non-international armed conflict, the 
consideration may also apply mutatis mutandis to the present crime).

1251	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 310.
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to the conflict can be established in light of the nationality,1252 ethnicity, or place of 
residence of the individuals or entities.1253 Seizure or appropriation of property that 
belongs to individuals or entities aligned with or with allegiance to the perpetrator 
or individuals/entities of third states falls outside the scope of the offence.1254 

630.	 Such property was protected from that destruction or seizure under the inter-
national law of armed conflict. The crime as reflected in Article 8(2)(b)(xiii) of the 
ICC Statute or Article 3(b) of the ICTY Statute does not explicitly identify the specific 
protected property. The same applies to the primary rule of IHL underpinning the 
crime, Article 23(g) of the Hague Regulations, which generically prohibits “[t]o destroy 
or seize the enemy’s property, unless such destruction or seizure be imperatively 
demanded by the necessities of war”.1255 

631.	 The ICC jurisprudence indicates that the offence covers destruction/seizure of property 
that does not constitute a military objective, namely “objects which by their nature, 
location, purpose or use make an effective contribution to military action and whose 
total or partial destruction, capture or neutralization, in the circumstances ruling at 
the time, offers a definite military advantage”.1256 The ICTY took a similar approach 
in relation to the corresponding war crime of wanton destruction of cities, towns or 
villages, or devastation not justified by military necessity under Article 3(b) of the 
ICTY Statute, clarifying that the offence covers the destruction of civilian objects.1257 

1252	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 441-442, para. 503.

1253	 ICC, Katanga Trial Judgement, para. 892 (“The property concerned must belong to an “adversary” in the conflict. 
In the view of the Chamber, this means that the property in question — whether moveable or immoveable, private 
or public — must belong to individuals or entities aligned with or with allegiance to a party to the conflict adverse 
or hostile to the perpetrator, which can be established in the light of the ethnicity or place of residence of such 
individuals or entities.”) (footnote omitted) (in relation to the offence of “Destroying or seizing the enemy's property 
unless such destruction or seizure be imperatively demanded by the necessities of the conflict” under Article 8(2)
(e)(xii) applicable to non-international armed conflict, the consideration may also apply mutatis mutandis to the 
present crime).

1254	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 522, 
para. 1383. 

1255	 Hague Regulations, Article 23(g). 
1256	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 312. See also Ongwen Trial Judgement, 

para. 2777 (“Third, such property must have been protected from that destruction under the international law of 
armed conflict. The property is protected under international law when it does not constitute ‘military objectives’, 
namely ‘objects which by their nature, location, purpose or use make an effective contribution to military action 
and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a 
definite military advantage’”) (in relation to the offence of “Destroying or seizing the enemy's property unless such 
destruction or seizure be imperatively demanded by the necessities of the conflict” under Article 8(2)(e)(xii) appli-
cable to non-international armed conflict, the consideration may also apply mutatis mutandis to the present crime); 
ICC, Katanga Trial Judgement, para. 893 (“To fall within the ambit of article 8(2)(e)(xii) of the Statute, partially or 
totally destroyed property must be protected by the international law of armed conflict, that is, it must not consti-
tute ‘military objectives’. Military objectives are those ‘objects which by their nature, location, purpose or use make 
an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the 
circumstances ruling at the time, offers a definite military advantage.’”) (in relation to Article 8(2)(e)(xii) applicable 
to non-international armed conflict, the consideration may also apply mutatis mutandis to the present crime). 

1257	 ICTY, Mladic Trial Judgement, Vol. III of V, para. 3257 (“The prohibition on wanton destruction covers property 
located in any territory involved in the armed conflict. The requirement of destruction ‘on a large scale’ may be 
met either if many objects are damaged or destroyed, or if the value of one or a few destroyed objects is very high. 
Military necessity may never justify the targeting of civilian objects. Civilian objects are defined by opposition to military 
objectives, which are limited to those objects which by their nature, location, purpose, or use make an effective contribution 
to military action and whose total or partial destruction, capture, or neutralization, in the circumstances ruling at the time, 
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632.	 In terms of geographical scope, relevant jurisprudence from the ICC suggests that the 
destruction/seizure is not necessary linked to a specific territory or location and it 
can occur (1) in the context of the conduct of hostilities against military objective or 
civilian objects;1258 or (2) in a occupied territory.1259 Likewise the ICTY jurisprudence 
similarly concluded that the offence under Article 3(b) of the ICTY Statute covers 
“property located in any territory involved in the armed conflict”.1260 

633.	 Besides its general scope covering all objects that do not qualify as military objectives, 
commentators have suggested that Articles 46, 53, 55 and 56 of the Hague Regulations 
provide additional guidance in identifying protected property under the scope of the 
offence, especially vis-à-vis private property and movable or immovable property 
located in occupied territory.1261 In particular:

•	 Private property. Private property is to considered protected under Article 46 of 
the Hague Regulations,1262 unless it has been used for hostile purposes.1263 Specif-
ically, according to Article 53 of the Hague Regulations, in times of occupation 
“appliances, whether on land, at sea, or in the air, adapted for the transmission 
of news, or for the transport of persons or things, exclusive of cases governed by 
naval law, depots of arms, and, generally, all kinds of munitions of war, may be 
seized, even if they belong to private individuals, but must be restored and com-
pensation fixed when peace is made.”1264

•	 Movable public property. Under Article 53 of the Hague Regulations, the Occupying 
power may confiscate movable public property which can be used for military 
operation.1265 Nonetheless, this does not apply to “[t]he property of municipali-

offers a definite military advantage. As a rule, destruction carried out before fighting begins or after fighting has ceased 
cannot be justified by military necessity.”) (emphasis added). 

1258	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 311 (“Article 8(2)(b)(xiii) of the Statute 
applies not only when the attack is specifically directed at a military objective but also when it targets and destroys 
civilian property. Thus, the provision includes scenarios in which the aim of the attack is to target only civilians or 
civilian objects and scenarios in which the attack is simultaneously aimed at both military objectives and civilians 
or civilian objects.”).

1259	 Cf. ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 318.
1260	 ICTY, Mladic Trial Judgement, Vol. III of V, para. 3257; ICTY, Kordic and Cerkez Appeal Judgement, para. 74 (“while 

property situated on enemy territory is not protected under the Geneva Conventions, and is therefore not included 
in the crime of extensive destruction of property listed as a grave breach of the Geneva Conventions, the destruction 
of property is criminalised under Article 3 of the Statute”). See also Prlic et al. . Trial Judgement, Vol. IV of VI, para. 
1264 (“With respect to the constituent elements of the crimes of destruction of property not justified by military 
necessity punishable under Article 2 (d) of the Statute, and the wanton destruction of cities, towns or villages, or 
devastation not justified by military necessity punishable under Article 3 (b), the Chamber notes that the second 
does not contain a materially distinct element missing from the first. The destruction of property not justified by 
military necessity is characterised by the destruction of property which enjoys the general protection of the Geneva 
Conventions, or which is located in occupied territory, which is not a requirement for the wanton destruction of 
cities, towns or villages, or devastation not justified by military necessity. Conversely, the latter does not contain 
a materially distinct element missing from the destruction of property not justified by military necessity.”) (foot-
notes omitted). But see contra Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Com-
mentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 439, para. 497.

1261	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 442, para. 497.

1262	 Hague Regulations, Article 46 (“Family honour and rights, the lives of persons, and private property, as well as reli-
gious convictions and practice, must be respected. Private property cannot be confiscated.”) (emphasis added).

1263	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 442, para. 505.

1264	 Hague Regulations, Article 53.
1265	 Hague Regulations, Article 53 (“An army of occupation can only take possession of cash, funds, and realizable se-
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ties, that of institutions dedicated to religion, charity and education, the arts and 
sciences.”1266 Under Article 56 of the Hague Regulations such property cannot be 
seized or destroyed by the Occupying Power.1267

•	 Immovable public property. Immovable public property located in occupied territo-
ry, as building, forests, parks and agricultural land cannot be seized or destroyed 
as Article 55 of the Hague Regulations states that “[t]he occupying State shall be 
regarded only as administrator and usufructuary of [property] belonging to the 
hostile State, and situated in the occupied country”.

634.	 The destruction or seizure was not justified by military necessity. The destruction/
seizure of property fulfils the elements of this crime when it is not justified by mil-
itary necessity. According to the ICC and ICTY jurisprudence “military necessity” is 
identified with “those measures which are indispensable for securing the ends of the 
war, and which are lawful according to the modern law and usage of war”.1268 

635.	 In this regard, consistent with the jurisprudence of the ICC and ICTY, the assessment 
of “military necessity” should be carried out on a case-by-case basis and should in-
clude the following considerations:

•	 whether the perpetrator was left with no other option but to carry out the act of 
destruction or seizure; 1269

•	 whether “property destroyed or seized constituted a military objective before 
having fallen into the hands of the attacking party”; 1270 

curities which are strictly the property of the State, depots of arms, means of transport, stores and supplies, and, 
generally, all movable property belonging to the State which may be used for military operations.”).

1266	 Hague Regulations, Article 56.
1267	 While under ICC Statute, Article 8(2)(b)(xiii) the destruction of these objects is covered by the general war crime of 

“Destroying or seizing the enemy’s property unless such destruction or seizure be imperatively demanded by the 
necessities”, under the ICTY framework this conduct is covered by the specific war crime of “Seizure of, destruction 
or wilful damage done to institutions dedicated to religion, charity and education, the arts and sciences, historic 
monuments and works of art and science” under Article 3(d) of the ICTY Statute. See e.g., ICTY, Prlic et al. Trial 
Judgement, Vol I of VI, paras 171-175, ICTY, Kordic and Cerkez Appeal Judgement, paras 86-92. 

1268	 ICC, Katanga Trial Judgement, para. 894 (in relation to the offence of “Destroying or seizing the enemy's property 
unless such destruction or seizure be imperatively demanded by the necessities of the conflict” under Article 8(2)
(e)(xii) applicable to non-international armed conflict, the consideration may also apply mutatis mutandis to the 
present crime); ICTY, Kordic and Cerkez Trial Judgement, para. 686.

1269	 ICC, Katanga Trial Judgement, para. 894 (in relation to the offence of “Destroying or seizing the enemy's property 
unless such destruction or seizure be imperatively demanded by the necessities of the conflict” under Article 8(2)
(e)(xii), the consideration may also apply mutatis mutandis to the present crime). See also ICC, Ntaganda Trial Judge-
ment, para. 1164 (“With regard to the explicit reference in Article 8(2)(e)(xii) that the destruction be ‘imperatively 
demanded by the necessities of the conflict’, the Chamber agrees with Trial Chamber II that this phrase sets a certain 
threshold and denotes that only when the perpetrator had no other option, which would render the object intact, can 
the destruction be considered to have been justified by military necessity”) (in relation to the offence of “Destroying 
or seizing the enemy's property unless such destruction or seizure be imperatively demanded by the necessities of 
the conflict” under Article 8(2)(e)(xii) applicable to non-international armed conflict, the consideration may also 
apply mutatis mutandis to the present crime).

1270	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 318 ; See also ICC, Ntaganda Trial 
Judgement, para. 1165 (“Although attacks directed at or destruction of military objectives will generally be justified 
by military necessity and thereby fall outside the scope of Article 8(2)(e)(xii) applicable to non-international armed 
conflict, the Chamber considers that it will remain necessary to conduct a case-by-base assessment”) (in relation 
to the offence of “Destroying or seizing the enemy's property unless such destruction or seizure be imperatively 
demanded by the necessities of the conflict” under Article 8(2)(e)(xii) applicable to non-international armed conflict, 
the consideration may also apply mutatis mutandis to the present crime). With respect to Article 3(d) of the ICTY 
Statute see ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 178 (holding that the objective elements of Article 
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•	 whether the property destroyed amounts to an “incidental damage” in the context 
of an attack directed to military objectives and was not excessive “in relation to the 
concrete and direct military advantage anticipated”.1271 In these cases, “the attack 
on the military objective [is] justified by military necessity and that proportionate 
damage caused to civilian property as an unintended by-product will not amount 
to destruction as a war crime.”1272

•	 whether, “having fallen into the hands of the attacking party, its destruction or 
seizure was still necessary for military reasons”.1273

636.	 In this regard, the ICTY jurisprudence has further clarified that, in principle, de-
struction of property which occurred before or after armed confrontation cannot be 
justified by military necessity.1274

3(d) of the ICTY Statute require “(1) an intentional act or omission; (2) causing destruction or damage to a cultural 
or religious object of property; (3) the property did not constitute a military objective within the meaning of Article 52 
of Additional Protocol I”) (footnotes omitted) (emphasis added).

1271	 ICC, Ntaganda Trial Judgement, para. 1166 (“the Chamber observes that there may be cases where an attack directed 
at a military object caused ‘incidental damage’ to a civilian object and where damages were not expected to be ‘exces-
sive in relation to the concrete and direct military advantage anticipated’.”) (in relation to the offence of “Destroying 
or seizing the enemy's property unless such destruction or seizure be imperatively demanded by the necessities of 
the conflict” under Article 8(2)(e)(xii) applicable to non-international armed conflict, the consideration may also 
apply mutatis mutandis to the present crime). See also ICC, Katanga and Ngudjolo Chui Decision on the Confirmation 
of Charges, para. 313; ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 169 (“The Appeals Chamber likewise re-
called that although attacks may be conducted only against military objectives, “collateral civilian damage” was not 
unlawful per se, provided that the customary rules of proportionality in the conduct of hostilities were complied 
with. This proportionality principle is defined in Article 51.5(b) of Additional Protocol I, which prohibits: an attack 
which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a 
combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipat-
ed.”); ICTY, Martic Trial Judgement, para. 93. 

1272	 ICC, Ntaganda Trial Judgement, para. 1165 (“In such cases, it is understood that the attack on the military objective 
was justified by military necessity and that proportionate damage caused to civilian property as an unintended 
by-product will not amount to destruction as a war crime.”) (in relation to the offence of “Destroying or seizing the 
enemy's property unless such destruction or seizure be imperatively demanded by the necessities of the conflict” 
under Article 8(2)(e)(xii) applicable to non-international armed conflict, the consideration may also apply mutatis 
mutandis to the present crime). See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 169.

1273	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 318.
1274	 ICTY, Mladic Trial Judgement, Vol. III of V, para. 3257 (“As a rule, destruction carried out before fighting begins 

or after fighting has ceased cannot be justified by military necessity”). ICTY, Martic Trial Judgement, para. 93 (“In 
principle, destruction carried out before fighting begins or after fighting has ceased cannot be justified by claiming 
military necessity”). However, see ICTY, Martic Trial Judgement, fn. 173 (“However, there may be rare occasions in 
which pre-emptive destruction could arguably fall within the scope of ‘military necessity’, when such destruction 
is reasonably connected with the overcoming of enemy forces”).
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CASE STUDY: EXAMPLES OF ASSESSMENT OF MILITARY NECESSITY

Destruction of property not justified by military necessity

ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges: “The evidence tendered 
by the Prosecution also shows that the destruction was not justified by military necessity. The Chamber 
finds substantial grounds to believe that the objects destroyed by FNI/FRPI combatants were 
mainly civilian. In this respect, the Chamber recalls that article 47(2) of the ICRC Draft Protocol 
in 1970-1971 states that: “objects designed for civilian use, such as houses, dwellings, installations 
and means of transport, and all objects which are not military objectives, shall not be made the 
object of attack, except if they are used mainly in support of the military effort.” As mentioned 
previously, the property destroyed by the combatants was mainly houses, shops, schools and/or were the 
public or private property belonging to the civilian population, and thus did not constitute military 
objects by virtue of their location and purpose.”1275

•	 ICTY, Prlic et al. Trial Judgement: “As the Chamber established, from 24 to at least 30 
October 1992, when there were no longer any combat activities, HVO soldiers and members 
of the HVO Military Police destroyed about 75 Muslim houses in the town of Prozor that they 
burned down using jerry cans filled with gasoline, and destroyed other property such as ve-
hicles belonging to Muslims, whereas not one of the houses belonging to Croats was burned 
down or damaged. In view of the circumstances surrounding this destruction, the Chamber 
is satisfied that this was not justified by military necessity.”1276

Destruction of property justified by military necessity
•	 ICTY, Prlic et al. Trial Judgement: “The Chamber also established that in the village of 

Paljike consisting of 25 houses, HVO soldiers set fire to at least one Muslim house on 24 Oc-
tober 1992. The Chamber thus noted that on 24 October 1992, 18 HVO soldiers went in search 
of Muslim houses and took one inhabitant of the village hostage, and having broken into one 
of the houses occupied by a woman and an elderly man, the soldiers threw in grenades and 
set it on fire several minutes later. The Chamber notes that shots were fired when the HVO 
soldiers broke down the door of the house. However, the evidence did not establish the origin 
of the shots. The Chamber can therefore not exclude the possibility that the destruction of 
the house was justified by military necessity.”1277

a.	 Definition of destroying or seizing the enemy’s property unless such 
destruction or seizure be imperatively demanded by the necessities of war 
(Subjective Elements) 1278

637.	 The perpetrator intentionally and knowingly destroy/seize enemy property which 
was not justified by military necessity. Under the ICC legal framework, the mens rea 
elements for the offence requires direct or indirect intent, namely that the perpetra-
tor’s conduct was deliberate and that he: (1) intended to destroy/seize enemy property 

1275	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 324 (emphasis added).
1276	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1557 (footnotes omitted).
1277	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1558 (footnotes omitted).
1278	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.
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knowing that such destruction/seizure was not justified by military necessity;1279 or 
(2) was aware that such destruction/seizure would occur in the ordinary course of 
the events as a result of his conduct.1280

638.	 Importantly, it must be noted that the ICTY jurisprudence concerning the correspond-
ing offences under Article 3(b) of the ICTY Statute (wanton destruction of cities, towns 
or villages, or devastation not justified by military necessity) appears to suggest a 
lower mens rea standard for the relevant war crime, namely that: (1) the perpetrator 
acted with the intent to destroy the property in question; or (2) in reckless disregard 
of the likelihood of its destruction.1281 The reference to recklessness as a subjective 
component of the offence seems to indicate that, under customary international law, 
dolus eventualis may apply vis-à-vis the crime. 

639.	 Awareness of the factual circumstances that established the status of the proper-
ty. Further, the ICC Elements of Crimes specify that the perpetrator must have been 
“aware of the factual circumstances that established the status of the property.”1282 
According to the jurisprudence of the ICC, the specific reference to the factual cir-
cumstances reflects that “it is not required that the perpetrator make the necessary 

1279	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 325 (“The Chamber finds that there 
is sufficient evidence to establish substantial grounds to believe that when directing the attack against the civilian 
population, the FNI/FRPI combatants (i) intended to destroy civilian properties; (ii) knew that such destruction 
was not justified by military necessity.”) (in relation to the offence of “Destroying or seizing the enemy's property 
unless such destruction or seizure be imperatively demanded by the necessities of the conflict” under Article 8(2)
(e)(xii) applicable to non-international armed conflict, the consideration may also apply mutatis mutandis to the 
present crime). In relation to the knowledge requirement of “military necessity”, the relevant ICTY jurisprudence 
concerning Article 2(d) of the ICTY Statute seems to suggest that this element “must be decided from the perspective 
of the person contemplating the attack, taking into account the information available to the latter at the moment of 
the attack.” Prlic et al. Trial Judgement, Vol. I of VI, para. 123 (“Knowing whether a definite military advantage may 
be achieved must be decided from the perspective of the person contemplating the attack, taking into account the 
information available to the latter at the moment of the attack.”). See also Triffterer and Ambos (Eds.), Rome Statute 
of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 342, para. 124.

1280	 ICC Statute, Article 30(2)(b). See also ICC, Katanga Trial Judgement, , paras 899 (“Under article 30 of the Statute, it 
is necessary to prove that the perpetrator acted deliberately or failed to act (1) in order to destroy intentionally the 
property or (2) whereas he or she was aware that its destruction would occur in the ordinary course of events”), 900 
(“the perpetrator must have been aware of the fact that the destruction was not justified by military necessity”) (in 
relation to the offence of “Destroying or seizing the enemy's property unless such destruction or seizure be imper-
atively demanded by the necessities of the conflict” under Article 8(2)(e)(xii) applicable to non-international armed 
conflict, the consideration may also apply mutatis mutandis to the present crime); ICC, Ntaganda Trial Judgement, 
para. 1150 (“The perpetrator’s conduct was deliberate and the perpetrator: (i) meant to cause the consequence; or 
(ii) was aware that it would occur in the ordinary course of events”) (in relation to the offence of “Destroying or 
seizing the enemy's property unless such destruction or seizure be imperatively demanded by the necessities of the 
conflict” under Article 8(2)(e)(xii) applicable to non-international armed conflict, the consideration may also apply 
mutatis mutandis to the present crime).

1281	 ICTY, Kordic and Cerkez Appeal Judgement, para. 74 (“the perpetrator acted with the intent to destroy the property 
in question or in reckless disregard of the likelihood of its destruction”); ICTY, Prlic et al. Trial Judgement, Vol. III 
of VI, para. 166(iii). A similar mens rea standards is applicable to Article 3(d) of the ICTY Statute, see ICTY, Brdanin 
Trial Judgement, (“With respect to the mens rea requisite of destruction or devastation of property under Article 3 
(d), the jurisprudence of this Tribunal is consistent by stating that the mens rea requirement is intent (dolus directus). 
The Trial Chamber holds that as religious institutions enjoy the minimum protection afforded to civilian objects 
the mens rea requisite for this offence should be equivalent to that required for the destruction or devastation of 
property under Article 3 (b). The Trial Chamber, therefore, is of the opinion that the destruction or wilful damage 
done to institutions dedicated to religion must have been either perpetrated intentionally, with the knowledge and 
will of the proscribed result or in reckless disregard of the substantial likelihood of the destruction or damage.”) 
(footnotes omitted).

1282	 ICC Elements of Crimes, Article 8(2)(b)(xiii)-4.
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value judgement in order to conclude that the property is in fact protected under the 
international law of armed conflict.”1283

b.	 Contextual elements

640.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1284 

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1285 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1286 

1283	 ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 316.
1284	 See above, paras 188-189. 
1285	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xii).
1286	 See above, para. 199. See also ICC Elements of Crimes Article 8(2)(b)(xiii).
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d)	 War Crimes of Attacks on Prohibited Targets

i.	 Intentionally directing attacks against the civilian population as such or against 
individual civilians not taking direct part in hostilities (ICC Statute, Article 8(2)(b)
(i); ICTY Statute, Article 3).

APPLICABILITY: THE WAR CRIME OF INTENTIONALLY DIRECTING 
ATTACKS AGAINST THE CIVILIAN POPULATION AS SUCH OR AGAINST 
INDIVIDUAL CIVILIANS NOT TAKING DIRECT PART IN HOSTILITIES 
CAN BE CONSIDERED CRIMINALISED UNDER ARTICLE 438 OF THE CCU 
AS IT IS SUBSUMED UNDER THE NOTIONS OF “OTHER VIOLATIONS 
OF RULES OF THE WARFARE RECOGNIZED BY INTERNATIONAL 
INSTRUMENTS CONSENTED TO BY BINDING BY THE VERKHOVNA 
RADA (PARLIAMENT) OF UKRAINE” (PARAS 641-645).

Elements of the crimes: To convict a perpetrator for the war crime of intentionally direct-
ing attacks against civilians or the civilian population, the following elements need to be 
established: 

(1)	 Objective elements 
•	 The perpetrator directed an attack (paras 647-651).
•	 The object of the attack was a civilian population as such or individual civilians not taking 

direct part in hostilities (paras 652-663).

(2)	 Subjective elements
•	 The perpetrator intended to direct an attack (para. 665).
•	 The perpetrator intended to make the civilian population as such or individual civilians not 

taking direct part in hostilities the object of the attack (paras 666-667).
•	 The perpetrator was aware of the civilian character of the population or of civilians not taking 

part in hostilities (paras 668-669).

(3)	 Contextual elements 
•	 There is an international armed conflict (para. 670).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 670).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 670).

a.	 Applicability under Article 438

641.	 Although not explicitly mentioned in Article 438 of the CCU, intentionally directing 
attacks against civilians or the civilian population (“attacking civilians”) may be sub-
sumed under “any other violations of rules of warfare recognized by international 
instruments consented to be binding by the Verkhovna Rada of Ukraine” to which 
Article 438(1) refers. As explained below, attacking civilians is a method of warfare 
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prohibited under international instruments ratified by Ukraine. Moreover, violation 
of this prohibition has been recognised as a war crime. These factors support inter-
preting Article 438 of the CCU as criminalising violations of this IHL prohibition. 

642.	 Attacking civilians constitutes a prohibited method of warfare and a violation of In-
ternational Humanitarian Law reflected in international treaties ratified by Ukraine. 
The prohibition of direct attacks against civilians stems from the IHL principle of 
distinction which is one of “the cardinal principles contained in the text constituting 
the fabric of humanitarian law.”1287 Specifically, the principle of distinction between 
civilians and combatants is codified in Articles 48 and 51 of Additional Protocol I 
ratified by Ukraine.1288 The former requires that “[i]n order to ensure respect for and 
protection of the civilian population and civilian objects, the Parties to the conflict 
shall at all times distinguish between the civilian population and combatants and 
between civilian objects and military objectives and accordingly shall direct their 
operations only against military objectives.”1289 Article 51(2) of Additional Protocol I 
specifies the aforementioned obligation to respect and protect the civilian population 
by stipulating that “the civilian population as such, as well as individual civilians, 
shall not be the object of attack”.1290 Therefore, for the purposes of Article 438 of the 
CCU, the prohibition of attacking civilians is a method of warfare and a violation of 
the laws of warfare recognised in an international instrument accepted as binding 
by the Ukrainian parliament.1291 

643.	 Recognition as a war crime. When committed wilfully and causing death or serious 
injury to body or health, attacking civilians constitutes a grave breach of Additional 
Protocol I and therefore a war crime.1292 

644.	 Moreover, “intentionally directing attacks against the civilian population as such or 
against individual civilians not taking direct part in hostilities” is expressly codified as 
a war crime in Article 8(2)(b)(i) of the ICC Statute applicable to international armed 
conflict.1293 While not explicitly mentioned under the ICTY Statute, the ICTY jurispru-
dence has determined that attacking civilians constitute violations of the laws and 
customs of war under Article 3 of the ICTY Statute.1294

1287	 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, para. 78.
1288	 Ukraine ratified Additional Protocol I on 25 January 1990. See ICRC, Treaties and States Parties, Ukraine. Concern-

ing non-international armed conflicts, Article 13 of Additional Protocol IIstates that “the civilian population and 
individual civilians shall enjoy general protection against the dangers arising from military operations” and that 
“the civilian population as such, as well as individual civilians, shall not be the object of attack”.

1289	 Additional Protocol I, Article 48.
1290	 See ICRC Commentary on Additional Protocol I, para. 1947. 
1291	 The principle of distinction between civilians and combatants is also recognised as a norm of customary inter-

national law. See ICRC, IHL Database, Customary Law, Rule 1. The Principle of Distinction between Civilians and 
Combatants. 

1292	 Additional Protocol I, Article 85(3)(a); ICRC, Advisory Service on International Humanitarian Law, Obligations in 
terms of penal repression, p. 1.

1293	 This offence is included in the list of “other serious violations of the laws and customs applicable in international 
armed conflict” under Article 8(2) of the ICC Statute. 

1294	 See e.g., ICTY, Galic Trial Judgement para. 596 (“The Trial Chamber is satisfied beyond reasonable doubt that the 
crime of attack on civilians within the meaning of Article 3 of the Statute was committed against the civilian popu-
lation of Sarajevo during the Indictment Period. In relation to the actus reus of that crime, the Trial Chamber finds 
that attacks by sniping and shelling on the civilian population and individual civilians not taking part in hostilities 
constitute acts of violence. These acts of violence resulted in death or serious injury to civilians. The Trial Chamber 
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645.	 These factors support recognition of the criminalisation of attacking civilians under 
Article 438(1) of the CCU. 

b.	 Definition of Attacking Civilians (Objective elements)

646.	 The objective elements of the war crime require that (1) the perpetrator directed an 
attack and (2) the object of the attack was a civilian population as such or individual 
civilians not taking direct part in hostilities.1295

647.	 The perpetrator directed an attack. Jurisprudence of the ICC and the ICTY relies on 
the definition of the “attack” provided in Article 49 of Additional Protocol I.1296 Pur-
suant to this article “attacks” are defined as “acts of violence against the adversary, 
whether in offence or in defence.”1297 The war crime of attacking civilians must be 
committed during the conduct of hostilities before civilians or the civilian population 
fall into the hands of the adverse party.1298

648.	 Moreover, to “direct” an attack has been interpreted to mean “that the perpetrator 
selected the intended target and decided on the attack.”1299

further finds that these acts were wilfully directed against civilians, that is, either deliberately against civilians or 
through recklessness.”); ICTY, Blaskic Trial Judgement, p. 267 (“[...] General Blaskic committed: — a violation of the 
laws or customs of war under Article 3 of the Statute and recognised by Article 51(2) of Additional Protocol I: un-
lawful attacks on civilians (count 3).”); ICTY, Kordic and Cerkez Trial Judgement, para. 834 (“[...] The Trial Chamber 
finds the accused Dario Kordić liable under Article 7(1) on the following counts: (a) Count 3 (unlawful attacks on 
civilians) [...].”).

1295	 ICC Elements of Crimes, Article 8(2)(b)(i).
1296	 ICC, Ntaganda Trial Judgement, para. 916 (“The Chamber notes that neither the Statute nor the Elements of Crimes 

include a definition of the term ‘attack’. Having regard to the established framework of international law, the 
Chamber notes that the crime as described in Article 8(2)(e)(i) of the Statute is based on Article 13(2) of Additional 
Protocol II. This protocol does not define attacks, but Additional Protocol I does, and the term is considered to have 
the same meaning in Additional Protocol II. ‘Attack’ must therefore be understood within the meaning of Article 
49 of Additional Protocol I as ‘acts of violence against the adversary, whether in offence or defence’.”) (in relation 
to the offence of attacking civilians under Article 8(2)(e)(i) of the ICC Statute applicable to non-international armed 
conflict, the consideration may also apply mutatis mutandis to the present crime) ; ICTY, Kordic and Cerkez Appeal 
Judgement, para. 47 (“The term attack is defined in Article 49 of Additional Protocol I as “acts of violence against 
the adversary, whether in offence or in defence”).

1297	 IICRC Commentary on Additional Protocol I, para. 1880 (“The definition given by the Protocol has a wider scope 
since it -- justifiably -- covers defensive acts (particularly “counter-attacks”) as well as offensive acts, as both can 
affect the civilian population. [...]. In other words, the term “attack” means “combat action”.”).

1298	 ICC, Ntaganda Trial Judgement, para. 904 (in relation to the offence of attacking civilians under Article 8(2)(e)(i) 
of the ICC Statute applicable to non-international armed conflict, but the consideration may also apply mutatis 
mutandis to the present crime); ICC, Katanga and Ngudjolo Chui Decision on Confirmation of Charges, paras 267, 
269 (“The war crime provided for in article 8(2)(b)(i) of the Statute is the first in the series of war crimes for which 
one essential element is that the crime must be committed during the conduct of hostilities [...] Accordingly, this 
crime is applicable only to attacks (acts of violence) directed against individual civilians not taking direct part in 
the hostilities, or a civilian population, that has not yet fallen into the hands of the adverse or hostile party to the 
conflict to which the perpetrator belongs. [...] In the view of the Chamber, after an individual civilian not taking an 
active part in the hostilities or the civilian population falls into the hands of such an adverse or hostile party to the 
conflict, an act of violence against them does not fall under article 8(2)(b)(i) of the Statute but under other provisions 
of the Statute [...].”) (footnotes omitted). ‘

1299	 ICC, Ongwen Trial Judgement, para. 2758 (in relation to the offence of attacking civilians under Article 8(2)(e)(i) of 
the ICC Statute applicable to non-international armed conflict but the consideration may also apply mutatis mutan-
dis to the present crime); ICC, Ntaganda Trial Judgement, para. 744 (in relation to the offence of attacking civilians 
under Article 8(2)(e)(i) of the ICC Statute applicable to non-international armed conflict but the consideration may 
also apply mutatis mutandis to the present crime).
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649.	 Result requirement. Regarding whether the war crime of attacking civilians requires 
a specific result to occur, different approaches have been adopted depending on the 
relevant legal framework of customary international law (ICTY) or treaty law (ICC). 

650.	 The ICC Statute and the ICC Elements of Crimes do not require that the attacks against 
civilians or the civilian population cause a particular result such as death or serious 
injury to body or health.1300 

ICC, KATANGA TRIAL JUDGEMENT, PARA. 799 
(FOOTNOTES OMITTED)1301

[The Chamber] further considers that the crime of attack against civilians proscribes a certain 
conduct and that the material element is established where the attack is launched and its object 
is a civilian population as such or individual civilians not taking direct part in hostilities; no 
result need ensue from the attack. Indeed, the Chamber considers that the absence of a result 
requirement in the Elements of Crimes is not accidental, insofar as, where such a requirement 
exists, the Elements of Crimes refer to it and specify the consequence thereof.

651.	 The ICTY jurisprudence has nonetheless determined that under customary law direct 
attacks against civilians need to reach the threshold of harm required in the grave 
breaches provision of Additional Protocol I, namely “death or serious injury to body 
or health” to fall under Article 3 (violations of the law and customs of war) of the 
ICTY Statute.1302

1300	 See ICC, Katanga and Ngudjolo Chui Decision on Confirmation of Charges, para. 270 (‘The war crime provided for 
in article 8(2)(b)(i) of the Statute is committed when the attack (or the act of violence) is launched because, unlike 
article 85(3) AP I, it does not require any material result or a “harmful impact on the civilian population or on 
the individual civilians targeted by the attack, and is committed by the mere launching of the attack on a civilian 
population or individual civilians not taking direct part in hostilities, who have not yet fallen into the hands of the 
attacking party.” Such material results include, for instance, that the attack caused death or serious injury to the body 
or health of the targeted civilians.’); ICC, Ntaganda Trial Judgement, para. 904 (“[...] Article 8(2)(e)(i) of the Statute 
does not require any actual harm to civilians to ensue from the attack and the crime may therefore be committed 
by the mere launching of an attack.”) (in relation to the offence of attacking civilians under Article 8(2)(e)(i) of the 
ICC Statute applicable to non-international armed conflict but the consideration may also apply mutatis mutandis to 
the present crime); ICC, Ongwen Trial Judgement, para. 2758 (“No particular harm to civilians need be caused; the 
crime is directing the attack as such.”) (in relation to the offence of attacking civilians under Article 8(2)(e)(i) of the 
ICC Statute applicable to non-international armed conflict but the consideration may also apply mutatis mutandis 
to the present crime). 

1301	 In relation to the offence of attacking civilians under Article 8(2)(e)(i) of the ICC Statute applicable to non-interna-
tional armed conflict but the consideration may also apply mutatis mutandis to the present crime.

1302	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 359, para. 194; ICTY, Galic Trial Judgement paras 56, 62 (“In 
sum, the Trial Chamber finds that the crime of attack on civilians is constituted of the elements common to offences 
falling under Article 3 of the Statute, as well as of the following specific elements: 1. Acts of violence directed against 
the civilian population or individual civilians not taking direct part in hostilities causing death or serious injury to 
body or health within the civilian population. 2. The offender wilfully made the civilian population or individual 
civilians not taking direct part in hostilities the object of those acts of violence. [...] The Trial Chamber finds that an 
attack on civilian can be brought under Article 3 by virtue of customary international law and, in the instant case, 
also by virtue of conventional law and is constituted of acts of violence wilfully directed against the civilian popu-
lation or individual civilians not taking direct part in hostilities causing death or serious injury to body or health 
within the civilian population.”); ICTY, Kordic and Cerkez Appeal Judgement, paras 66-67 (“The Appeals Chamber 
finds that at the time the unlawful attack occurred in this case, there was no basis for finding that, as a matter of 
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652.	 The object of the attack was a civilian population as such or individual civilians 
not taking direct part in hostilities. 

653.	 Civilians. The ICC and ICTY jurisprudence relies on the definition of civilians under 
Additional Protocol I to the Geneva Conventions.1303 Article 50(1) of Additional Proto-
col I defines civilians as “any person who does not belong to one of the categories of 
persons referred to in Article 4 A (1), (2), (3) and (6) of the Third [Geneva] Convention 
and in Article 43 of [the] Protocol.”

654.	 Geneva Convention III assigns combatant and prisoner of war status to the following 
categories of persons:1304

•	 members of States’ armed forces, as well as members of militias and voluntary 
corps incorporated in such armed forces;1305 

•	 members of other militias, voluntary corps and organised resistance movements 
that belong to a Party to the conflict and fulfil specific requirements;1306 

•	 members of regular armed forces that “profess allegiance to a government, or an 
authority not recognised by the Detaining Power”;1307 and

•	 inhabitants in a non-occupied territory who spontaneously take up arms to fight 
the invading forces without having the time to organise themselves.1308 

655.	 In addition to Geneva Convention III, Article 44 of Additional Protocol I grants com-
batant status to members of armed forces, including when they cannot distinguish 
themselves from the civilian population but, nonetheless, carry their arms openly 
during military engagement and during such time as they are visible to the adversary.1309 

656.	 Individuals that do not belong to the aforementioned categories of persons are civilians. 

customary international law, State practice or opinio iuris translated the prohibitions under Articles 51 and 52 of 
Additional Protocol I into international crimes, such that unlawful attacks were largely penalized regardless of the 
showing of a serious result. State practice was not settled as some required the showing of serious injury, death or 
damage as a result under their national penal legislation, while others did not. For the above-mentioned reasons, 
the Appeals Chamber is not satisfied that at the relevant time, a violation of Articles 51 and 52 of Additional Protocol 
I incurred individual criminal responsibility under Article 3 of the [of the 1993 ICTY] Statute without causing death, 
serious injury to body or health, or results listed in Article 3 of the Statute, or being of the same gravity.”); ICTY, 
Martic Trial Judgement, para. 70 (“It is an element of the crime that the attacks resulted in death or serious bodily 
injury within the civilian population at the time of such attacks.”); ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 
191 (“Under the Tribunal’s case-law, for a violation of Article 51 of Additional Protocol I to entail individual criminal 
responsibility under Article 3 of the Statute, it must result in death or serious injury to the body or health of the ci-
vilian victim or any other criminal act listed in Article 3 of the Statute, or any other consequence of equal severity.”). 

1303	 ICC, Katanga and Ngudjolo Chui Decision on Confirmation of Charges, para. 266, fn. 366; ICTY, Kordic and Cerkez 
Appeal Judgement, paras 48-50; ICTY, Galic Trial Judgement, para. 47.

1304	 Article 4 of Geneva Convention III outlines the categories of persons entitled to prisoner of war (POW) status. None-
theless, considering that “combatants are the largest subset of those who benefit from POW status, this provision 
is also relevant to the definition of combatants.” Sassoli, International Humanitarian Law, Rules, Controversies, and 
Solutions to Problems Arising in Warfare, Edward Elgar, 2019, p. 252; How Does Law Protect on War, Prisoners of War. 

1305	 Geneva Convention III, Article 4(A)(1); ICRC Commentary on Geneva Convention III (2020), para. 979. 
1306	 Geneva Convention III, Article 4(A)(2) stipulates that members of militias, voluntary corps and organised resistance 

movements qualify as combatants when the following conditions are fulfilled: they are subject to responsible com-
mand, they use a fixed distinctive emblem, they carry arms openly and conduct operations in accordance with the 
rules of IHL. See ICRC Commentary on Geneva Convention III (2020), paras 1001, 1005. 

1307	 Geneva Convention III, Article 4(A)(3); ICRC Commentary on Geneva Convention III (2020), para. 1042. 
1308	 Geneva Convention III, Article 4(A)(6). See ICRC Commentary on Geneva Convention III (2020), paras 1061, 1065.
1309	 Additional Protocol I, Article 44 (1) and (3). 
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ICTY, GALIC TRIAL JUDGEMENT, PARA. 47 (FOOTNOTES OMITTED)
For the purpose of the protection of victims of armed conflict, the term “civilian” is defined 
negatively as anyone who is not a member of the armed forces or of an organized military group 
belonging to a party to the conflict. It is a matter of evidence in each particular case to determine 
whether an individual has the status of civilian. 

657.	 Civilian population. Regarding the meaning of the term “civilian population”, it con-
sists of all persons who are civilians.1310 The presence of combatants or civilians that 
are directly participating in hostilities within a civilian population does not change 
its civilian status.1311 However, the ICTY Trial Chamber in Prlic considered that “it will 
be necessary to give heed to the number of combatants intermingled with the civilian 
population and to whether they are on furlough in order to determine whether the 
presence of combatants within a civilian population deprives that population of its 
civilian character.”1312

658.	 Individual civilians and the civilian population enjoy general protection against dan-
gers arising from military operations.1313 In addition, they remain protected against 
direct attacks unless and for such time as they directly participate in hostilities.1314 

659.	 Direct participation in hostilities. Regarding jurisprudence by international criminal 
tribunals, the ICTY Trial Chamber in the Galic case considered that “to take a ‘direct’ 
part in the hostilities means acts of war which by their nature or purpose are likely 
to cause actual harm to the personnel or matériel of the enemy armed forces.”1315 

1310	 Additional Protocol I, Article 50(2). See also ICTY, Galic Trial Judgement, para. 49 (“The civilian population comprises 
all persons who are civilians [...]. The use of the expression “civilian population as such” in Article 51(2) of Additional 
Protocol I indicates that “the population must never be used as a target or as a tactical objective.”) (footnotes omit-
ted); ICC Katanga Trial Judgement, para. 801 (‘The term “civilian population” denotes “civilians as a group.”’) (foot-
notes omitted) (in relation to the offence of attacking civilians under Article 8(2)(e)(i) of the ICC Statute applicable 
to non-international armed conflict, but the consideration may also apply mutatis mutandis to the present crime); 
ICC, Ntaganda Trial Judgement, para. 921(“The object of the attack may be either a ‘civilian population’, in other 
words, a group of civilians.”) (footnotes omitted) (in relation to the offence of attacking civilians under Article 8(2)
(e)(i) of the ICC Statute applicable to non-international armed conflict but the consideration may also apply mutatis 
mutandis to the present crime).

1311	 ICTY, Galic Trial Judgement, para. 50 (“The presence of individual combatants within the population does not change 
its civilian character.”) (footnotes omitted); ICTY, Strugar Rule 98bis Decision, para. 50 (“The presence of certain 
non-civilians among the targeted population does not change the character of that population.”); ICC, Ntaganda Trial 
Judgement, para. 921 (“The presence within a civilian population of some members of an armed force or civilians 
directly participating in hostilities does not deprive it of its civilian character.”) (footnotes omitted) (in relation to 
the offence of attacking civilians under Article 8(2)(e)(i) of the ICC Statute applicable to non-international armed 
conflict but the consideration may also apply mutatis mutandis to the present crime).

1312	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 187.
1313	 Additional Protocol I, Articles 51(1).
1314	 Additional Protocol I, Articles 51(2) and (3).
1315	 ICTY, Galic Trial Judgement, para. 48.
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660.	 Considering that IHL instruments do not specify which acts may amount to direct 
participation,1316 the ICRC offers further guidance in this regard. Specifically, direct 
participation concerns “specific acts carried out by individuals as part of the conduct 
of hostilities between parties to an armed conflict.”1317 Moreover, a civilian is directly 
participating in hostilities when the following criteria are fulfilled cumulatively: 
a.	 “the act must be likely to adversely affect the military operations or military ca-

pacity of a party to an armed conflict or, alternatively, to inflict death, injury, or 
destruction on persons or objects protected against direct attack (threshold of 
harm);

b.	 there must be a direct causal link between the act and the harm likely to result 
either from that act, or from a coordinated military operation of which that act 
constitutes an integral part (direct causation); and

c.	 the act must be specifically designed to directly cause the required threshold of 
harm in support of a party to the conflict and to the detriment of another (bel-
ligerent nexus).”1318

661.	 Civilians taking a direct part in hostilities lose protection against direct attack for 
such time they participate.1319 Only active participation in hostilities can (temporarily) 
suspend civilians’ protection against direct attacks.1320 This is the only exception to 
the absolute prohibition of targeting civilians or the civilian population.1321

ICTY, GALIC APPEAL JUDGEMENT, PARA. 130 (FOOTNOTES OMITTED)
The Appeals Chamber has previously emphasized that “there is an absolute prohibition on the 
targeting of civilians in customary international law” and that “the prohibition against attacking 
civilians and civilian objects may not be derogated from because of military necessity”. The Trial 
Chamber was therefore correct to hold that the prohibition of attacks against the civilians and 
the civilian population “does not mention any exceptions [and] does not contemplate derogating 
from this rule by invoking military necessity.”

1316	 ICRC, How Does Law Protect in War, Direct Participation in Hostilities. 
1317	 ICRC, I, Interpretative Guidance on the Notion of Direct Participation in Hostilities, Part 1: Recommendations of the 

ICRC concerning the interpretation of international humanitarian law relating to the notion of direct participation 
in hostilities.

1318	 ICRC, Interpretative Guidance on the Notion of Direct Participation in Hostilities, p. 46.
1319	 Additional Protocol I, Article 51(3); ICRC, Interpretative Guidance on the Notion of Direct Participation in Hostilities, 

p. 26. See also ICTY, Galic Trial Judgement, para. 48 (“The protection from attack afforded to individual civilians by 
Article 51 of Additional Protocol I is suspended when and for such time as they directly participate in hostilities.”) 
(footnotes omitted). 

1320	 Additional Protocol I, Articles 51(3); ICC, Ntaganda Trial Judgement, para. 883 (“[...] Under IHL, civilians are protected 
and they lose that protection only through active participation in hostilities and for such time they participate.”) (in 
relation to the offence of attacking civilians under Article 8(2)(e)(i) of the ICC Statute applicable to non-international 
armed conflict, but the consideration may also apply mutatis mutandis to the present crime).

1321	 ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 189 (“[...] The Appeals Chamber noted that the prohibition against 
attacks on civilians is absolute.”); ICTY, Blaskic Appeal Judgement, para. 109 (“The Appeals Chamber underscores 
that there is an absolute prohibition on the targeting of civilians in customary international law.”); ICTY, Dragomir 
Milosevic Appeal Judgement, para. 53 (“There is an absolute prohibition against the targeting of civilians in customary 
international law, encompassing indiscriminate attacks.”) (footnotes omitted).
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ICC KATANGA TRIAL JUDGEMENT, PARA. 800 
(FOOTNOTES OMITTED)1322

The Chamber recalls that [the prohibition on the direct targeting of civilians] can in no circum-
stances be counterbalanced by military necessity. The prohibition on directly attacking civilians 
is therefore absolute and applies both to international and non-international armed conflict.

662.	 Indiscriminate attacks. The latter are attacks that are not directed at a specific mili-
tary objective, or employ means and methods of warfare that cannot be directed at a 
specific military objective, or use means and methods of warfare the effect of which 
cannot be limited.1323 Attacks that treat several clearly separated and distinct military 
objectives as a single one or are expected to cause excessive damage to civilian life 
or infrastructure also constitute indiscriminate attacks.1324 This type of attacks may 
amount to attacking civilians. However, this determination is not automatic but should 
be made on a case-by-case basis.1325

ICTY, MARTIC TRIAL JUDGEMENT, PARA. 69 (FOOTNOTES OMITTED)
[...] Indiscriminate attacks, that is attacks which affect civilians or civilian objects and military 
objects without distinction, may also be qualified as direct attacks on civilians. In this regard, a 
direct attack against civilians can be inferred from the indiscriminate character of the weapon used.

1322	 In relation to the offence of attacking civilians under Article 8(2)(e)(i) of the ICC Statute applicable to non-interna-
tional armed conflict, but the consideration may also apply mutatis mutandis to the present crime.

1323	 Additional Protocol I, Article 51(4). 
1324	 Additional Protocol I, Article 51(5)(a) and (b).
1325	 ICC Katanga Trial Judgement, para. 802 (“It must be noted that indiscriminate attacks–proscribed by a rule of cus-

tom−may qualify as intentional attacks against the civilian population or individual civilians, especially where the 
damage caused to civilians is so great that it appears to the Chamber that the perpetrator meant to target civilian 
objectives. Use of weaponry that has indiscriminate effects may, inter alia, show that the attack was directed at the 
civilian population or individual civilians. The Chamber notes in this regard that an indiscriminate attack does not, 
however, automatically constitute an attack against the civilian population under article 8(2)(e)(i), as the subjective 
element is decisive in respect of the second case.”) (footnotes omitted) (in relation to the offence of attacking civil-
ians under Article 8(2)(e)(i) of the ICC Statute applicable to non-international armed conflict, the consideration may 
also apply mutatis mutandis to the present crime). See also ICTY, Prlic et al. Trial Judgement, Vol. I of VI, para. 190 
(“The Appeals Chamber has held that an attack employing weapons which by their very nature cannot discriminate 
between military objectives and civilian objects may amount to a direct attack on civilians. That determination will 
be made case by case, based on the available evidence.”) (footnotes omitted). 
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ICC, NTAGANDA TRIAL JUDGEMENT, PARA. 921 
(FOOTNOTES OMITTED)1326

The [war crime] may encompass attacks that are carried out in an indiscriminate manner, that is 
by targeting an area, as opposed to specific objects, or not targeting specific military objects or 
persons taking a direct part in hostilities, so long as the perpetrator was aware of the presence 
of civilians in the relevant area. It may also include attacks that are launched without taking ne-
cessary precautions to spare the civilian population or individual civilians. Therefore, the use of 
weapons that have inherently indiscriminate effects in an area where civilians are present may 
constitute an attack directed at the civilian population or individual civilians.

663.	 Incidental harm/Disproportionate attacks. As recognised in the extract from the 
judgement below, the war crime under the ICC framework excludes incidental civilian 
harm or damage arising from attacks against military objectives.1327

ICC, ONGWEN TRIAL JUDGEMENT, PARA. 2760 
(FOOTNOTES OMITTED)1328
The civilian population or individual civilians must have been the primary object of the ‘attack’; 
directing the attack against military objects that affect civilians incidentally does not suffice. 
Efforts to comply with international humanitarian law are relevant in this context, including 
the principle of distinction between legitimate targets and protected persons or objects and the 
duty to take precautionary measures. Depending on the circumstances, the civilian population 
can still qualify as the primary object of an attack in a situation where everyone is targeted at a 
mixed military-civilian position.

c.	 Definition of Attacking Civilians (Subjective elements)1329

664.	 The subjective elements of the war crime under the ICC Statute requires that the 
perpetrator (1) intentionally directed an attack; (2) the perpetrator intended the 
civilian population as such or individual civilians not taking direct part in hostilities 

1326	 In relation to the offence of attacking civilians under Article 8(2)(e)(i) of the ICC Statute applicable to non-interna-
tional armed conflict, the consideration may also apply mutatis mutandis to the present crime.

1327	 ICC Katanga Trial Judgement, para. 802 (“It is important [...] to establish that the primary object of the attack was the 
civilian population or individual civilians. Thus, situations in which the attack is directed against a military objective 
and civilians are incidentally affected fall out with article 8(2)(e)(i).”) (in relation to the offence of attacking civilians 
under Article 8(2)(e)(i) of the ICC Statute applicable to non-international armed conflict, but the consideration may 
also apply mutatis mutandis to the present crime).

1328	 In relation to the offence of attacking civilians under Article 8(2)(e)(i) of the ICC Statute applicable to non-interna-
tional armed conflict but the consideration may also apply mutatis mutandis to the present crime.

1329	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
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to be the object of the attack; and (3) the perpetrator was aware of the civilian status 
of the population or the individual civilians.1330

ICC, KATANGA AND NGUDJOLO CHUI DECISION ON CONFIRMATION OF 
CHARGES, PARA. 271 (FOOTNOTES OMITTED)

As regards the subjective elements, in addition to the standard mens rea re-
quirement provided in article 30 of the Statute, the perpetrator must intend 
to make individual civilians not taking direct part in the hostilities or the 
civilian population the object of the attack. This offence therefore, first and 
foremost, encompasses dolus directus of the first degree.

665.	 Specifically, concerning the intent to target civilians or the civilian population, the 
ICC Trial Chamber in the Katanga case held the following:

ICC, KATANGA TRIAL JUDGEMENT, PARA. 806 
(FOOTNOTES OMITTED)1331

The Chamber observes, [...], that article 8(2)(e)(i)(3) of the Elements of Crimes prescribes a spe-
cific subjective element as follows: “The perpetrator intended the civilian population as such or 
individual civilians not taking direct part in hostilities to be the object of the attack”. In the Cham-
ber’s view, that specific element is, in fact, a repetition of article 30(2)(a). Indeed, the Chamber 
considers that the second element of the Elements of Crimes, to which it applies, namely, “[t]he 
object of the attack was a civilian population as such or individual civilians not taking direct part 
in hostilities”, must be regarded as conduct. 

666.	 With regard to the ICTY, the Tribunal’s jurisprudence has accepted the mens rea rec-
ognised in the grave breaches provision of Additional Protocol I, namely to wilfully 
make the civilian population or individual civilians the object of the attack.1332 

1330	 ICC Elements of Crimes, Article 8(2)(b)(i); ICC Statute, Article 30; ICC, Katanga Trial Judgement, para. 808 (“For the 
mental element of the crime to be established, the perpetrator must have (1) intentionally directed an attack; (2) 
intended the civilian population or individual civilians to be the object of the attack; (3) been aware of the civilian 
character of the population or of civilians not taking part in hostilities; and (4) been aware of the factual circumstanc-
es that established the existence of an armed conflict.”) (footnotes omitted) (in relation to the offence of attacking 
civilians under Article 8(2)(e)(i) of the ICC Statute applicable to non-international armed conflict, the consideration 
may also apply mutatis mutandis to the present crime).

1331	 In relation to the offence of attacking civilians under Article 8(2)(e)(i) of the ICC Statute applicable to non-interna-
tional armed conflict, the consideration may also apply mutatis mutandis to the present crime.

1332	 Additional Protocol I, Article 85(3)(a); ICRC Commentary on Additional Protocol I, para. 3474 (“[...] -- wilfully: the 
accused must have acted consciously and with intent, i.e., with his mind on the act and its consequences, and willing 
the (“criminal intent” or “malice aforethought”); this encompasses the concepts of “wrongful intent” or “reckless-
ness”, viz., the attitude of an agent who, without being certain of a particular result, accepts the possibility of it 
happening; on the other hand, ordinary negligence or lack of foresight is not covered, i.e., when a man acts without 
having his mind on the act or its consequences (although failing to take the necessary precautions, particularly 
failing to seek precise information, constitutes culpable negligence punishable at least by disciplinary sanctions).”) 
(footnotes omitted). See also ICTY Galic Trial Judgement, para. 62 (“The Trial Chamber finds that an attack on civilian 

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-85/commentary/1987?activeTab=default
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
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ICTY, PRLIC ET AL. TRIAL JUDGEMENT, VOLUME 1, PARA. 192 
(FOOTNOTES OMITTED)
Regarding the mental element required for the crime of attacks on the civilian population, the 
Tribunal’s case-law has settled that the perpetrator of the crime is required to have acted with 
intent, which encompasses dolus eventualis whilst excluding negligence. [...] Thus, for there 
to be intent, the perpetrator has to have acted knowingly and wilfully, that is to say, perceiving 
his acts and their consequences and purposing that they should come to pass. Dolus eventualis 
occurs when the perpetrator, without being certain that the result will take place, accepts it in 
the event it does come to pass. Conduct is negligent when the perpetrator acts without having 
his mind on the act or its consequences.

667.	 The intent to target individuals civilians or the civilian population as such may be 
deduced from various factors including “the means and methods used during the 
attack, the number and status of the victims, the discriminatory nature of the attack 
or, as the case may be, the nature of the act constituting the attack.”1333

can be brought under Article 3 by virtue of customary international law and, in the instant case, also by virtue of 
conventional law and is constituted of acts of violence wilfully directed against the civilian population or individual 
civilians not taking direct part in hostilities causing death or serious injury to body or health within the civilian 
population.”) (footnotes omitted); ICTY Strugar Appeal Judgement, para. 270 (“[...] [T]he mens rea requirement is met 
if it has been shown that the acts of violence which constitute this crime were wilfully directed against civilians, 
that is, either deliberately against them or through recklessness.”) (footnotes omitted).

1333	 ICC, Katanga Trial Judgement, para. 807 (in relation to the offence of attacking civilians under Article 8(2)(e)(i) of the 
ICC Statute applicable to non-international armed conflict, the consideration may also apply mutatis mutandis to the 
present crime); ICC, Ntaganda Trial Judgement, para. 921 (“The [war crime] may encompass attacks that are carried 
out in an indiscriminate manner, that is by targeting an area, as opposed to specific objects, or not targeting specific 
military objects or persons taking a direct part in hostilities, so long as the perpetrator was aware of the presence of 
civilians in the relevant area. It may also include attacks that are launched without taking necessary precautions to 
spare the civilian population or individual civilians. Therefore, the use of weapons that have inherently indiscrim-
inate effects in an area where civilians are present may constitute an attack directed at the civilian population or 
individual civilians.”) (footnotes omitted) (in relation to the offence of attacking civilians under Article 8(2)(e)(i) of 
the ICC Statute applicable to non-international armed conflict, the consideration may also apply mutatis mutandis 
to the present crime); ICTY, Galic Appeal Judgement, para. 132 (“[...] [T]he Trial Chamber was entitled to determine 
on a case-by-case basis that the indiscriminate character of an attack can assist it in determining whether the attack 
was directed against the civilian population.”); ICTY, Martic Trial Judgement, para. 69 (“In particular, indiscriminate 
attacks, that is attacks which affect civilians or civilian objects and military objects without distinction, may also 
be qualified as direct attacks on civilians. In this regard, a direct attack against civilians can be inferred from the 
indiscriminate character of the weapon used.”) (footnotes omitted).

http://www.legal-tools.org/doc/2daa33/pdf/
https://www.icty.org/x/cases/strugar/acjug/en/080717.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icty.org/x/cases/galic/acjug/en/gal-acjud061130.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
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ICTY, STRUGAR APPEAL JUDGEMENT, PARA. 271 
(FOOTNOTES OMITTED)
“The intent to target civilians can be proved through inferences from direct or circumstantial 
evidence. [...] The determination of whether civilians were targeted is a case-by-case analysis, 
based on a variety of factors, including the means and method used in the course of the attack, 
the distance between the victims and the source of fire, the ongoing combat activity at the time 
and location of the incident, the presence of military activities or facilities in the vicinity of the 
incident, the status of the victims as well as their appearance, and the nature of the crimes com-
mitted in the course of the attack.”

668.	 Regarding the civilian status of a person, the Prosecution must establish that “in the 
circumstances at the time, a reasonable person could not have believed that the in-
dividual or group her or she attacked was [...] directly participating in hostilities.1334

669.	 Moreover, the war crime of attacking civilians may be committed when the perpe-
trator intended to attack simultaneously military objectives and civilian targets.1335

1334	 ICC, Ntaganda Trial Judgement, para. 921 (in relation to the offence of attacking civilians under Article 8(2)(e)(i) of 
the ICC Statute applicable to non-international armed conflict, the consideration may also apply mutatis mutandis 
to the present crime). See also ICTY, Kordic and Cerkez Appeal Judgement, para. 48 (‘The Appeals Chamber notes 
that the imperative “in case of doubt” is limited to the expected conduct of a member of the military. However, 
when the latter’s criminal responsibility is at issue, the burden of proof as to whether a person is a civilian rests 
on the Prosecution.”) (footnotes omitted); ICTY, Galic Trial Judgement, para. 50 (“The Trial Chamber understands 
that a person shall not be made the object of attack when it is not reasonable to believe, in the circumstances of 
the person contemplating the attack, including the information available to the latter, that the potential target is a 
combatant.”).

1335	 ICC, Katanga Trial Judgement, para. 802 (“The Chamber considers that the crime may be established even if the 
military operation also targeted a legitimate military objective.”) (footnotes omitted) (in relation to the offence of 
attacking civilians under Article 8(2)(e)(i) of the ICC Statute applicable to non-international armed conflict, the con-
sideration may also apply mutatis mutandis to the present crime); ICC, Ntaganda Trial Judgement, para. 923 (“Part 
of the attacks during these assaults may have been fired at opposing fighters and military objectives. However, the 
Chamber finds that, in the course of its operation, the UPC/FPLC indiscriminately attacked all Lendu, civilians and 
fighters alike. The UPC/FPLC made no difference between the two, because in addition to attacking the opposing 
forces, it in fact also wished to target the Lendu civilians. In the assessment of the Chamber, while the UPC/FPLC did 
intend to target the APC and other Lendu fighters in Mongbwalu, as is clear from the objectives of the organisation 
and the orders given, it equally intended to attack civilians. As such, the Lendu civilian population of Mongbwalu 
and Sayo formed one of the objects of the attack. [...].”) (in relation to the offence of attacking civilians under Article 
8(2)(e)(i) under the ICC Statute applicable to non-international armed conflict but the consideration may also apply 
mutatis mutandis to the present crime).

https://www.icty.org/x/cases/strugar/acjug/en/080717.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
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CC, KATANGA AND NGUDJOLO CHUI DECISION ON CONFIRMATION OF 
CHARGES, PARAS 272-274 (FOOTNOTES OMITTED)
272. [...] Once the perpetrators launch the attack with the intent to target individual civilians not 
taking direct part in the hostilities or the civilian population, the offence is completed. This is the 
case when individual civilians not taking direct part in the hostilities or the civilian population 
are the sole target of the attack.
273. The crime is also committed when the perpetrator launches the attack with two distinct 
specific aims: (i) to target a military objective within the meaning of articles 51 and 52 of AP I; 
and simultaneously, (ii) to target the civilian population or individual civilians not taking direct 
part in the hostilities who reside in the vicinity. In such a case, the crime is committed when an 
attack is launched against a village which has significant military value because of its strategic 
location and when the village contains two distinct targets:

(i) the defending forces of the adverse or hostile party in control of the village (that is, when 
only the defeat of these forces would permit the attacking party to seize control of the vil-
lage); and
(ii) the civilian population of the village, if its allegiance is with the adverse or hostile party 
in control of the village thus leading the attacking forces to consider the “destruction” of that 
civilian population as the best method for securing control of the village once it has been seized.

274. This second type of case must be distinguished from the other situations in which an attack 
is launched with the specific aim of targeting only a military objective, albeit with the awareness 
that incidental loss of life or injury to civilians will or may result from such an attack.

d.	 Contextual Elements

670.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1336 

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1337 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1338

1336	 See above, paras 188-189. 
1337	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(i).
1338	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(i).

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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ii.	 Intentionally directing attacks against civilian objects, that is, objects which are 
not military objectives (ICC Statute, Article 8(2)(b)(ii); ICTY Statute, Article 3).

APPLICABILITY: THE WAR CRIME OF INTENTIONALLY DIRECTING 
ATTACKS AGAINST CIVILIAN OBJECTS (“ATTACKING CIVILIAN 
OBJECTS”) CAN BE CONSIDERED CRIMINALISED UNDER ARTICLE 
438 OF THE CCU AS IT IS SUBSUMED UNDER THE NOTION OF 
“OTHER VIOLATIONS OF RULES OF THE WARFARE RECOGNIZED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BE BINDING BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS 671-674).

Elements of the crime: To convict a perpetrator for the war crime of attacking civilian ob-
jects, the following elements need to be established: 

(1)	 Objective element 
•	 The perpetrator directed an attack (paras 676-679).
•	 The object of the attack was civilian objects, that is, objects which are not military objectives 

(paras 680-684).

(2)	 Subjective element
•	 The perpetrator intended to direct an attack.
•	 The perpetrator intended to make civilian objects the object of the attack (paras 685-687).
•	 The perpetrator was aware of the civilian status of the objects (paras 685-687).

(3)	 Contextual elements 
•	 There is an international armed conflict (para. 668).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 668).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 668).

a.	 Applicability under Article 438

671.	 Although not explicitly mentioned in Article 438 of the CCU, intentionally directing 
attacks against civilian objects (“attacking civilian objects”) may be subsumed under 
“any other violations of rules of warfare recognized by international instruments 
consented to be binding by the Verkhovna Rada of Ukraine” to which Article 438(1) 
refers. As explained below, attacking civilian objects is prohibited under internation-
al instruments ratified by Ukraine. Moreover, violation of this prohibition has been 
recognised as a war crime. These factors support interpreting Article 438 of the CCU 
as criminalising violations of this IHL prohibition. 

672.	 Attacking civilian objects constitutes a violation of International Humanitarian 
Law reflected in international treaties ratified by Ukraine. The prohibition of direct 
attacks against civilian objects stems from the IHL principle of distinction which 
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is one of “the cardinal principles contained in the text constituting the fabric of 
humanitarian law.”1339 Specifically, the principle of distinction between civilian ob-
jects and military objectives is codified in Articles 48 and 52 of Additional Protocol I 
ratified by Ukraine.1340 The former requires that “[i]n order to ensure respect for and 
protection of the civilian population and civilian objects, the Parties to the conflict 
shall at all times distinguish between the civilian population and combatants and 
between civilian objects and military objectives and accordingly shall direct their 
operations only against military objectives.”1341 Article 52(1) of Additional Protocol I 
reiterates the immunity of civilian objects by stating that “civilian objects shall not 
be the object of attack or of reprisals”.1342 Therefore, for the purposes of Article 438 
of the CCU, the prohibition of directing attacks against civilian objects is a violation 
of the laws of warfare recognised in an international instrument accepted as binding 
by the Ukrainian parliament.1343 

673.	 Recognition as a war crime. Attacking civilian objects is expressly codified as a war 
crime in Article 8(2)(b)(ii) of the ICC Statute applicable to international armed con-
flict.1344 While not explicitly mentioned under the ICTY Statute, the ICTY jurisprudence 
has determined that attacking civilian objects constitute a violation of the laws and 
customs of war under Article 3 of ICTY Statute.1345

674.	 These factors support recognition of the criminalisation of attacking civilian objects 
under Article 438(1) of the CCU. 

b.	 Definition of Attacking Civilian Objects (Objective Elements)

675.	 The objective elements of the war crime are: (1) the perpetrator directed an attack; 
and (2) the object of the attack was civilian objects, that is, objects which are not 
military objectives.1346

1339	 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, para. 78
1340	 Ukraine ratified Additional Protocol I on 25 January 1990. See ICRC, Treaties and States Parties, Ukraine. Concerning 

non-international armed conflicts, Article 13 of Additional Protocol II does not explicitly prohibit attacks against 
civilian objects. Nonetheless, it has been argued that the general protection afforded to the civilian population and 
individual civilians by Article 13(1) of Additional Protocol II is broad enough to include such a prohibition. See ICRC, 
IHL Database, Customary Law, Rule 7. The Principle of Distinction between Civilian Objects and Military Objectives. 
See also ICTY, Strugar Trial Judgement, para. 224 (“The Chamber [...] concludes that despite the lack of a provision 
similar to Article 52 in Additional Protocol II, the general rule prohibiting attacks on civilian objects also applies to 
internal conflicts.”).

1341	 Additional Protocol I, Article 48.
1342	 See ICRC Commentary on Additional Protocol I, para. 2011. 
1343	 The principle of distinction between civilian objects and military objectives is also recognised as a norm of customary 

international law. See ICRC, IHL Database, Customary Law, Rule 7. The Principle of Distinction between Civilian 
Objects and Military Objectives. 

1344	 This offence is included in the list of “other serious violations of the laws and customs applicable in international 
armed conflict” under Article 8(2) of the ICC Statute. There is no equivalent crime in the ICC Statute in the context 
of non-international armed conflict.

1345	 ICTY, Blaskic Trial Judgement, pp 267-268 (“[...] General Blaskic committed: — a violation of the laws or customs 
of war under Article 3 of the Statute and recognised by Article 52(1) of Additional Protocol I: unlawful attacks on 
civilian objects (count 4).”); ICTY, Kordic and Cerkez Trial Judgement, para. 834 (“[...] The Trial Chamber finds the 
accused Dario Kordić liable under Article 7(1) on the following counts: (a) [...] Count 4 (unlawful attacks on civilian 
objects) [...].)”; ICTY, Strugar Trial Judgement, para. 289 (“[...] The Chamber finds that the elements of the offence 
of attacks on a civilian population and civilian objects have been established.”).

1346	 ICC Elements of Crimes, Article 8(2)(b)(ii)..

https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icj-cij.org/public/files/case-related/95/095-19960708-ADV-01-00-EN.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AA0C5BCBAB5C4A85C12563CD002D6D09&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AA0C5BCBAB5C4A85C12563CD002D6D09&action=openDocument
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule7
https://www.icty.org/x/cases/strugar/tjug/en/str-tj050131e.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-52/commentary/1987?activeTab=default
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule7
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule7
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
https://www.icty.org/x/cases/strugar/tjug/en/str-tj050131e.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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676.	 The perpetrator directed an attack. Under Article 49 of Additional Protocol I, “attack” 
means “any acts of violence against the adversary, whether in offence or defence”.1347 

677.	 Result requirement. Regarding whether attacking civilian objects requires a particular 
result to occur, different approaches have been adopted depending on the relevant 
legal framework of customary international law (ICTY) or treaty law (ICC). 

678.	 The ICC Statute and the ICC Elements of Crimes do not require that attacks against 
civilian objects cause a particular result such as actual damage to civilian objects.1348

679.	 The ICTY jurisprudence has nonetheless determined that under customary law direct 
attacks against civilian objects need to cause damage to fall under Article 3 (viola-
tions of the laws and customs of war) of the ICTY Statute.1349 Regarding the extent 
of the damage required, the ICTY Appeals Chamber in the Kordic and Cerkez case 
determined that “the crime of unlawful attack on civilian objects does not require 
proof of a specific amount of civilian destruction as long as there is evidence which 
proves beyond reasonable doubt that civilian objects were deliberately attacked.”1350

680.	 The object of the attack was civilian objects. The jurisprudence of the ICC and ICTY 
has defined “civilian objects” by reference to Article 52(1) of Additional Protocol I, 
which states that “civilian objects are all objects which are not military objectives.”1351 

1347	 For more details, see the war crime of attacking civilians, paras 641-670.
1348	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 365, para. 215 (“As in the case of the war crime of attack-
ing civilians, the elements do not require that a particular result be caused — contrary to the jurisprudence of the 
ICTY.”); ICRC, IHL Database, Customary IHL, , Rule 156. Definition of War Crimes (“The majority of war crimes 
involve death, injury, destruction or unlawful taking of property. However, not all acts necessarily have to result in 
actual damage to persons or objects in order to amount to war crimes. This became evident when the Elements of 
Crimes for the International Criminal Court were being drafted. It was decided, for example, that it was enough to 
launch an attack on civilians or civilian objects, even if something unexpectedly prevented the attack from causing 
death or serious injury.”). 

1349	 ICTY, Blaskic Blaskic Trial Judgement, para. 180 (“[...] [T]he Trial Chamber deems that the attack must have caused 
deaths and/or serious bodily injury within the civilian population or damage to civilian property.”); ICTY, Kordic and 
Cerkez Appeal Judgement, paras 66-67 (“The Appeals Chamber finds that at the time the unlawful attack occurred 
in this case, there was no basis for finding that, as a matter of customary international law, State practice or opinio 
iuris translated the prohibitions under Articles 51 and 52 of Additional Protocol I into international crimes, such that 
unlawful attacks were largely penalized regardless of the showing of a serious result. State practice was not settled 
as some required the showing of serious injury, death or damage as a result under their national penal legislation, 
while others did not. For the above-mentioned reasons, the Appeals Chamber is not satisfied that at the relevant 
time, a violation of Articles 51 and 52 of Additional Protocol I incurred individual criminal responsibility under 
Article 3 of the Statute without causing death, serious injury to body or health, or results listed in Article 3 of the 
Statute, or being of the same gravity. Therefore, the Appeals Chamber will consider in the Judgement that criminal 
responsibility for unlawful attack on civilians or civilian objects does require the proof of such a result emanating 
from an unlawful attack.”) (footnotes omitted); ICTY, Strugar Trial Judgement, para. 280 (“[...] [T]he Appeals Chamber 
confirmed that criminal responsibility for unlawful attacks requires the proof of a result, namely of the death of or 
injury to civilians, or damage to civilian objects.”) (footnotes omitted).

1350	 ICTY, Kordic and Cerkez Appeal Judgement, para. 453.
1351	 ICTY, Kordic and Cerkez Appeal Judgement, para. 53 (“Article 52(1) of Additional Protocol I prohibits explicitly attacks 

or reprisals on civilian objects. It defines civilian objects as ‘all objects which are not military objectives’. Further, 
Article 52(1) defines military objectives as ‘limited to those objects which by their nature, location, purpose or use 
make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in 
the circumstances ruling at the time, offers a definite military advantage’.”); ICTY, Strugar Rule 98bis Decision, para. 
62 (“Regarding Count 5, the Chamber observes that civilian objects enjoy a similar level of protection as a civilian 
population. Article 52 of the Additional Protocol I stipulates that ‘[c]ivilian objects shall not be the object of attack 
or of reprisals’ and ‘civilian objects are all objects which are not military objectives’. ‘Military objectives’ are limited 
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Article 52(2) of Additional Protocol I defines military objectives as “objects which by 
their nature, location, purpose or use make an effective contribution to military action 
and whose total or partial destruction, capture or neutralisation, in the circumstances 
ruling at the time, offers a definite military advantage.” 

681.	 Based on the jurisprudence’s reliance on Article 52(2) of Additional Protocol I to define 
military objectives, the IHL framework may provide further guidance to interpret this 
notion. In light of the above definition, two criteria need to be fulfilled cumulatively 
for an object to qualify as a military objective.1352 

682.	 First, an object must make an effective contribution to military action by its nature, 
location, purpose or use.1353 The aforementioned qualifiers are analysed below: 

•	 “Nature”: this category concerns objects that possess “some inherent attribute 
which eo ipso makes an effective contribution to military action.”1354 

•	 “Location”: objects that do not have a military function by their nature but nonethe-
less contribute to military action through their location fall within this category.1355 

•	 “Purpose”: this category refers to the “intended future use of an object” in support 
of military action.1356 

•	 “Use”: objects of a civilian nature that are put to “actual military use” belong to 
this category.”1357 In this regard, the ICTY jurisprudence specifies that “[i]n case of 
doubt as to whether an object which is normally dedicated to civilian purposes, 
such as a place of worship, a house or other dwelling or a school, is being used 
to make an effective contribution to military action, it shall be presumed not to 
be so used.”1358 

683.	 Second, the object’s destruction, capture or neutralisation must offer a definite mili-
tary advantage in the circumstances ruling at the time.1359 In addition to the fact that 

to ‘those objects which by their nature, location, purpose or use make an effective contribution to military action 
and whose total or partial destruction, capture or neutralisation, in the circumstances ruling at the time, offers a 
definite military advantage.’”) (footnotes omitted). ICC, Ongwen Trial Judgement, para. 2777 (in relation to the offence 
of destroying or seizing the property of an adversary unless such destruction or seizure be imperatively demanded 
by the necessities of the conflict under Article 8(2)(e)(xii) of the ICC Statute but this specific consideration may also 
apply mutatis mutandis to the present crime).

1352	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 363, paras 210-211;ICRC Commentary on Additional Protocol 
I, para. 2018.

1353	 Additional Protocol I, Article 52(2).
1354	 Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict, 4th Edition, Cambridge: Cambridge 

University Press, 2022, p. 127, para. 361.
1355	 ICRC Commentary on Additional Protocol I, para. 2021. 
1356	 ICRC Commentary on Additional Protocol I, para. 2022.
1357	 Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict, 4th Edition, Cambridge: Cambridge 

University Press, 2022, p. 129, para. 363. See also Melzer, International Humanitarian Law: A Comprehensive Introduction, 
ICRC, 2016, p. 93 (“The negative impact that an attack against a dual use object is expected to have on the civilian 
population is not relevant for its categorization as a military objective [...].”). For the application of the principle of 
proportionality to dual-use objects, see the war crime of excessive incidental death, injury or damage, paras 690-716. 

1358	 ICTY, Kordic and Cerkez Appeal Judgement, para. 53; ICTY, Strugar Rule 98bis Decision, para. 62 (“In case of doubt 
as to whether an object is used for civilian or military purposes, this object shall be presumed not to be used for 
military purpose”).

1359	 Additional Protocol I, Article 52(2)..
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the advantage must be military in nature,1360 the use of the wording “definite” and 
“in the circumstances ruling at the time” excludes military gains that are “potential 
or indeterminate”.1361 Moreover, the term “definite military advantage” has been in-
terpreted to refer to the military advantage “anticipated from an attack as a whole 
and not only from isolated or particular parts of the attack.”1362 In addition, the Trial 
Chamber in the Ongwen case determined that “whether or not the action offered a 
‘military advantage’ must be evaluated from the attacker’s perspective for each tar-
geted object [...].”1363

684.	 Civilian objects may be targeted only if and for such time they become military ob-
jectives, that is, they make an effective contribution to military action through their 
location, purpose or use and their destruction offers a definite miliary advantage in 
the circumstances ruling at the time.1364 Military necessity cannot be invoked as an 
exception to the prohibition of attacks against civilian objects.1365

c.	 Definition of Attacking Civilian Objects (Subjective Elements)1366

685.	 The subjective elements of the war crime under the ICC Statute are: (1) the perpe-
trator intentionally directed an attack; (2) the perpetrator intended civilian objects 
to be the object of the attack; and (3) the perpetrator was aware of the civilian status 
of the objects.1367

1360	 See Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict, 4th Edition, Cambridge: Cambridge 
University Press, 2022, p. 122, paras 344-345.

1361	 ICRC Commentary on Additional Protocol I, para. 2024; See also ICC, Ongwen Trial Judgement, para. 2777 (“[...] such 
advantage must be definite and cannot in any way be indeterminate or potential.”) (footnotes omitted) (in relation to 
the offence of destroying or seizing the property of an adversary unless such destruction or seizure be imperatively 
demanded by the necessities of the conflict under Article 8(2)(e)(xii) of the ICC Statute but this specific consideration 
may also apply mutatis mutandis to the present crime). 

1362	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 362-363, para. 211.

1363	 ICC, Ongwen Trial Judgement, para. 2777 (in relation to the offence of destroying or seizing the property of an ad-
versary unless such destruction or seizure be imperatively demanded by the necessities of the conflict under Article 
8(2)(e)(xii) of the ICC Statute but this specific consideration may also apply mutatis mutandis to the present crime).

1364	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 364, para. 213.

1365	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 364, para. 213 (“When a prohibition is absolute as for the 
prohibition of attacking civilian objects, there is no room for invoking military necessity.”) (footnotes omitted); ICTY, 
Strugar Appeal Judgement, para. 330 (“The Appeals Chamber agrees that, in line with previous jurisprudence, the 
element of the non-justification by military necessity present in the crime of devastation not justified by military 
necessity (Count 4) is indeed not present in the crime of attack against civilian objects (Count 5).”) (footnotes omit-
ted). 

1366	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

1367	 ICC Elements of Crimes, Article 8(2)(b)(ii); ICC Statute, Article 30; ICC, Katanga Trial Judgement, para. 808 (“For the 
mental element of the crime to be established, the perpetrator must have (1) intentionally directed an attack; (2) 
intended the civilian population or individual civilians to be the object of the attack; (3) been aware of the civilian 
character of the population or of civilians not taking part in hostilities; and (4) been aware of the factual circum-
stances that established the existence of an armed conflict.”) (footnotes omitted); Triffterer and Ambos (eds.), Rome 
Statute of the International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-
Baden: Nomos, 2016, p. 365, para. 216 (“With regard to the mental elements required, reference may be made to 
the explanations given for the war crime of attacking civilians [...]. The same approach was taken mutatis mutandis 
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686.	 For the interpretation of the subjective elements, see the war crime of attacking 
civilians (paras 641-670).1368 

687.	 With regard to the ICTY, the Tribunal’s jurisprudence has determined that attacks 
against civilian objects must be carried out “intentionally in the knowledge, or when 
it was impossible not to know, that […] civilian property [was] being targeted.”1369 

d.	 Contextual Elements

688.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1370 

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1371 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1372

for all crimes covering unlawful attacks.”) (footnotes omitted). 
1368	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 365, para. 216 (“With regard to the mental elements required, 
reference may be made to the explanations given for the war crime of attacking civilians [...]. The same approach 
was taken mutatis mutandis for all crimes covering unlawful attacks.”) (footnotes omitted). 

1369	 ICTY, Strugar Rule 98bis Decision, para. 63; ICTY, Strugar Trial Judgement, para. 283 (“The Chamber therefore con-
cludes that the crime of attacks on civilians or civilian objects, as a crime falling within the scope of Article 3 of the 
Statute, is, as to actus reus, an attack directed against a civilian population or individual civilians, or civilian objects, 
causing death and/or serious injury within the civilian population, or damage to the civilian objects. As regards 
mens rea, such an attack must have been conducted with the intent of making the civilian population or individual 
civilians, or civilian objects, the object of the attack.”); ICTY, Blaskic Trial Judgement, para. 180 (“Civilian property 
covers any property that could not be legitimately considered a military objective. Such an attack must have been 
conducted intentionally in the knowledge, or when it was impossible not to know, that civilians or civilian property 
were being targeted not through military necessity.”). 

1370	 See above, paras 188-189. 
1371	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(ii).
1372	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(ii).
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iii.	 Intentionally launching an attack in the knowledge that such attack will cause 
incidental loss of life or injury to civilians or damage to civilian objects or 
widespread, long-term and severe damage to the natural environment which 
would be clearly excessive in relation to the concrete and direct overall military 
advantage anticipated (ICC Statute, Article 8(2)(b)(iv); ICTY Statute, Article 3)

APPLICABILITY: THE WAR CRIME OF “INTENTIONALLY LAUNCHING 
AN ATTACK IN THE KNOWLEDGE THAT SUCH ATTACK WILL CAUSE 
INCIDENTAL LOSS OF LIFE OR INJURY TO CIVILIANS OR DAMAGE 
TO CIVILIAN OBJECTS OR WIDESPREAD, LONG-TERM AND SEVERE 
DAMAGE TO THE NATURAL ENVIRONMENT WHICH WOULD BE CLEARLY 
EXCESSIVE IN RELATION TO THE CONCRETE AND DIRECT OVERALL 
MILITARY ADVANTAGE ANTICIPATED” (“DISPROPORTIONATE ATTACK”) 
CAN BE CONSIDERED CRIMINALISED UNDER ARTICLE 438(1) OF THE 
CCU AS IT IS SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS 
OF THE LAWS OR CUSTOMS OF WAR RECOGNISED BY INTERNATIONAL 
TREATIES THE BINDING NATURE OF WHICH HAS BEEN APPROVED BY 
THE VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS. 689-694).

Elements of the crime: To convict a perpetrator for the war crime of disproportionate 
attack, the following elements need to be established: 

(1)	 Objective elements 
•	 The perpetrator launched an attack (para. 698).
•	 The attack was such that it would cause incidental death or injury to civilians or damage to 

civilian objects or widespread, long-term and severe damage to the natural environment 
and that such death, injury or damage would be of such an extent as to be clearly excessive 
in relation to the concrete and direct overall military advantage anticipated (paras 699-711). 

(2)	 Subjective elements
•	 The perpetrator intentionally launched an attack (para. 713).
•	 The perpetrator knew that the attack would cause incidental death or injury to civilians 

or damage to civilian objects or widespread, long-term and severe damage to the natural 
environment and that such death, injury or damage would be of such an extent as to be 
clearly excessive in relation to the concrete and direct overall military advantage antici-
pated (para. 714).

(3)	 Contextual elements 
•	 There is an international armed conflict (para.716).
•	 The conduct of the perpetrator took place in the context and was associated with the 

conflict (para. 716). 
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict para. 716).
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a.	 Applicability under Article 438

689.	 Although not explicitly mentioned in Article 438 of the CCU, the war crime of “inten-
tionally launching an attack in the knowledge that such attack will cause incidental 
loss of life or injury to civilians or damage to civilian objects or widespread, long-term 
and severe damage to the natural environment which would be clearly excessive in 
relation to the concrete and direct overall military advantage anticipated” (“dispro-
portionate attack”) may be subsumed within “any other violations of rules of warfare 
recognised by international instruments consented to be binding by the Verkhovna 
Rada of Ukraine” to which Article 438(1) refers. As explained below, the conduct is 
prohibited under international instruments ratified by Ukraine and this prohibition 
has been recognised as a war crime. These factors support interpreting Article 438 
of the CCU as criminalising violations of this IHL prohibition.

690.	 Launching an attack which is expected to cause excessive incidental death or in-
jury to civilians or damage to civilian objects or widespread, long-term and severe 
damage to the natural environment is a violation of the laws of warfare recognised 
in international treaties ratified by Ukraine. The principle of proportionality, which 
is codified in Articles 51(5)(b) and 57(2)(a)(iii) of Additional Protocol I (ratified by 
Ukraine), prohibits attacks against military objectives “which may be expected to 
cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a 
combination thereof, which would be excessive in relation to the concrete and direct 
military advantage anticipated.”1373 The principle of proportionality is applicable when 
an attack is directed against a military objective and deals with the incidental effects 
anticipated from such an attack.1374 Considering that incidental harm to civilians 
and civilian infrastructure is often inevitable in the course of military operations, 
the principle of proportionality “places a limit on the extent of incidental civilian 
harm that is permissible by spelling out how military necessity and considerations 
of humanity must be balanced in such situations.”1375 

691.	 The principle of proportionality “forms part of a framework that aims to give effect 
to the general obligation in the conduct of military operations to take constant care 
to spare civilians and civilian objects.”1376 In addition to the principles of distinction 
and precautions in attack, the rules on the protection of the natural environment 
form part of the aforementioned framework.1377 Specifically, Article 35(3) of Additional 

1373	 ICRC Commentary on Additional Protocol I, para. 2205. Ukraine ratified Additional Protocol I on 25 January 1990. 
See ICRC, Treaties, States Parties and Commentaries, Ukraine. Concerning non-international armed conflicts, “[w]
hile Additional Protocol II does not contain an explicit reference to the principle of proportionality in attack, it has 
been argued that it is inherent in the principle of humanity which was explicitly made applicable to the Protocol 
in its preamble and that, as a result, the principle of proportionality cannot be ignored in the application of the 
Protocol.” See ICRC, IHL Database, Customary Law, Rule 14. Proportionality in Attack. 

1374	 ICRC Commentary on Additional Protocol I, para. 2212; ICRC, The Principle of Proportionality in the Rules Governing 
the Conduct of Hostilities under International Humanitarian Law, International Expert Meeting, 22-23 June 2016, 
p. 8. 

1375	 ICRC, The Principle of Proportionality in the Rules Governing the Conduct of Hostilities under International Hu-
manitarian Law, International Expert Meeting, 22-23 June 2016, p. 8. 

1376	 Emanuela-Chiara Gillard, Proportionality in the Conduct of Hostilities: The Incidental Harm Side of the Assessment, 
Chatham House, December 2018, p. 8, para. 22. 

1377	 Emanuela-Chiara Gillard, Proportionality in the Conduct of Hostilities: The Incidental Harm Side of the Assessment, 
Chatham House, December 2018, p. 8, para. 22. 
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Protocol I prohibits the use of “methods or means of warfare which are intended, or 
may be expected, to cause widespread, long-term and severe damage to the natural 
environment.” Article 55(1) of Additional Protocol I reiterates the above prohibition 
and links the “widespread, long-term and severe damage” to the natural environment 
to the health or survival of the civilian population.1378 Therefore, for the purposes 
of Article 438 of the CCU, launching an attack which is expected to cause excessive 
incidental death or injury to civilians or damage to civilian objects or widespread, 
long-term and severe damage to the natural environment constitutes a violation of 
the laws of warfare recognised in international instruments accepted as binding by 
the Ukrainian parliament.

692.	 Recognition as a war crime. When committed wilfully and causing death or serious 
injury to body or health, “launching an indiscriminate attack affecting the civilian 
population or civilian objects in the knowledge that such attack will cause excessive 
loss of life, injury to civilians or damage to civilian objects” constitutes a grave breach 
of Additional Protocol I and therefore a war crime.1379

693.	 The ICC Statute recognises violation of the prohibition of attacks that are expected 
to cause excessive incidental death, injury, or damage as a war crime applicable to 
international armed conflict.1380 While not explicitly mentioned under the ICTY Stat-
ute, the jurisprudence of the ICTY has considered the application of the principle 
of proportionality when adjudicating on the war crime of attacks against civilians 
or civilian objects (under Article 3 of the Statute),1381 and the war crime of wanton 
destruction not justified by military necessity (under Article 3 of the Statute).1382

694.	 These factors support recognition of the criminalisation of disproportionate attack 
under Article 438 of the CCU.

b.	 Definition of Disproportionate Attack (Objective Elements)

695.	 Causing incidental harm to civilians or civilian objects is often inevitable during 
military operations.1383 However, as the ICTY Trial Chamber held in Kupreskic “any 

1378	 Additional Protocol I, Article 55(1) (“Care shall be taken in warfare to protect the natural environment against 
widespread, long-term and severe damage. This protection includes a prohibition of the use of methods or means 
of warfare which are intended or may be expected to cause such damage to the natural environment and thereby to 
prejudice the health or survival of the population.”); See also ICRC Commentary on Additional Protocol I, para. 2133 
(“While Article 35 ‘(Basic rules)’ broaches the problem from the point of view of methods of warfare, Article 55 con-
centrates on the survival of the population, so that even though the two provisions overlap to some extent, and their 
tenor is similar, they do not duplicate each other.”) (footnotes omitted).

1379	 Additional Protocol I, Article 85(3)(b); ICRC, Advisory Service on International Humanitarian Law, Obligations in 
terms of penal repression, p. 1.

1380	 ICC Statute, Article 8(2)(b)(iv). The offence is included in the list of “other serious violations of the laws and customs 
applicable in international armed conflict” under Article 8(2) of the ICC Statute. There is no equivalent crime under 
the ICC Statute in relation to non-international armed conflict.

1381	 ICTY, Galic Trial Judgement, paras 57-58; ICTY, Galic Appeal Judgement, para. 190; ICTY, Prlic et al. Trial Judgement, 
Vol. III of VI, paras 1686, 1686; ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 561. 

1382	 ICTY, Prlic et al. Trial Judgement, vol. III of VI, paras 1582-1584 See ICTY, Prlic et al. Appeal Judgement, Vol. I of III, 
para. 411. 

1383	 ICRC, The Principle of Proportionality in the Rules Governing the Conduct of Hostilities under International Hu-
manitarian Law, International Expert Meeting, 22-23 June 2016, p. 8.
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incidental (and unintentional) damage to civilians must not be out of proportion to 
the direct military advantage gained by the military attack.”1384

696.	 The objective elements of the war crime of disproportionate attack are: 1) the perpe-
trator launched an attack; and 2) the attack was such that it would cause (a) incidental 
death or injury to civilians or damage to civilian objects or (b) widespread, long-term 
and severe damage to the natural environment and that such death, injury or damage 
would be of such an extent as to be clearly excessive in relation to the concrete and 
direct overall military advantage anticipated.1385

697.	 This offense concerns attacks directed against a military objective and deals with the 
incidental effects anticipated from such an attack.1386

698.	 The perpetrator launched an attack. Under Article 49 of Additional Protocol I, “attack” 
means “acts of violence against the adversary, whether in offence or in defence.”1387 
The term “launch an attack” has been accepted to have a broader meaning than the 
phrase “direct an attack” used in the war crime of attacking civilians and civilian 
objects,1388 as the former term also encompasses the planning phase.1389 

699.	 The attack was such that it would cause (a) incidental death or injury to civilians or 
damage to civilian objects or (b) widespread, long-term and severe damage to the 
natural environment.

700.	 Commentators have argued that the wording “the attack was such that it would cause” 
confirms that the war crime of disproportionate attack under the ICC Statute does 
not encompass a result requirement.1390 

1384	 ICTY, Kupreskic Trial Judgement, para. 524; ICTY, Martic Trial Judgement, para. 69 (“The prohibition against target-
ing the civilian population does not exclude the possibility of legitimate civilian casualties incidental to an attack 
aimed at military targets. However, such casualties must not be disproportionate to the concrete and direct mili-
tary advantage anticipated before the attack.”) (footnotes omitted); ICTY Galic Trial Judgement, para. 58 (“[...] Once 
the military character of a target has been ascertained, commanders must consider whether striking this target is 
‘expected to cause incidental loss of life, injury to civilians, damage to civilian objectives or a combination thereof, 
which would be excessive in relation to the concrete and direct military advantage anticipated.’ If such casualties 
are expected to result, the attack should not be pursued.”) (footnotes omitted); ICTY, Galic Appeal Judgement, para. 
190 (“[...] According to the principle of distinction, warring parties must at all times distinguish between the civilian 
population and combatants, between civilian and military objectives, and accordingly direct attacks only against 
military objectives. These principles establish an absolute prohibition on the targeting of civilians in customary 
international law but do not exclude the possibility of legitimate civilian casualties incidental to the conduct of 
military operations. However, those casualties must not be disproportionate to the concrete and direct military 
advantage anticipated before the attack (the principle of proportionality).”) (footnotes omitted).

1385	 ICC Elements of Crimes, Article 8(2)(b)(iv).
1386	 ICTY Galic Trial Judgement, para. 58 (“[...] Once the military character of a target has been ascertained, commanders 

must consider whether striking this target is ‘expected to cause incidental loss of life, injury to civilians, damage to 
civilian objectives or a combination thereof, which would be excessive in relation to the concrete and direct mili-
tary advantage anticipated.’ If such casualties are expected to result, the attack should not be pursued.”); ICRC, The 
Principle of Proportionality in the Rules Governing the Conduct of Hostilities under International Humanitarian 
Law, International Expert Meeting, 22-23 June 2016, p. 8.

1387	 For more information, see the war crime of attacking civilians see paras. 641-670. 
1388	 See above, paras. 641-670, 671-688.
1389	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

Cambridge: Cambridge University Press, 2003, p. 162.
1390	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

Cambridge: Cambridge University Press, 2003, p. 162; Triffterer and Ambos (eds.), Rome Statute of the International 
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701.	 Incidental harm. The types of incidental harm listed in Article 51(5)(b) of Additional 
Protocol I and generally accepted by the ICTY include “loss of civilian life”, “injury to 
civilians”, and “damage to civilian objects”.1391 With regard to indirect or reverberating 
effects, namely “consequences which are not directly and immediately caused by an 
attack but which are nevertheless a result of the attack”, it is debated whether they 
should factor into the proportionality assessment as incidental harm.1392 The ICRC 
and other commentators have suggested that reverberating effects of an attack must 
be considered in the proportionality assessment when they are caused by the attack 
and are foreseeable at the time the attack was planned and launched.1393 

702.	 Dual-use objects. A dual-use object is a military objective which has a civilian part or 
component (such as apartments in a building whose basement is used as a munitions 
depot) or which have a simultaneous civilian use or function of the object (such as 
in the case of a bridge or electricity station used for both military and civilian pur-
poses).1394 Traditionally, the principle of proportionality concerns incidental harm 
to civilians or civilians objects other than the military objective itself. For dual-use 
objects, different views have been expressed concerning whether the anticipated 
damage to the civilian function of a dual-use object and the emanating harm to the 
civilian population should be factored into the proportionality assessment. 

703.	 The ICTY Trial Chamber in the Prlic et al. case has considered the application of the 
principle of proportionality to a dual-use object (the Old Bridge of Mostar).1395 Specif-
ically, the Trial Chamber has determined that the destruction of the Old Bridge : (1) 
obstructed the civilian population from accessing objects essential for survival and 
“[resulted] in a serious deterioration of the humanitarian situation for the popula-
tion”; and (2) “had a very significant psychological impact on the Muslim population 

Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 378, 
para. 251.

1391	 ICTY Galic Trial Judgement, para. 58 (“[...] incidental loss of life, injury to civilians, damage to civilian objectives or 
a combination thereof [...]”); Emanuela-Chiara Gillard, Proportionality in the Conduct of Hostilities: The Incidental 
Harm Side of the Assessment, Chatham House, December 2018, p. 27, para. 90. 

1392	 ICRC, The Principle of Proportionality in the Rules Governing the Conduct of Hostilities under International Hu-
manitarian Law, International Expert Meeting, 22-23 June 2016, pp 43-44, 46-47. 

1393	 IICRC, The Principle of Proportionality in the Rules Governing the Conduct of Hostilities under International Hu-
manitarian Law, International Expert Meeting, 22-23 June 2016, p. 45, Emanuela-Chiara Gillard, Proportionality in the 
Conduct of Hostilities: The Incidental Harm Side of the Assessment, Chatham House, December 2018, p. 25, (“The 
incidental harm that needs to be factored into the proportionality assessment concerns harm “a. which would not 
occur but for the attack but excluding harm that is – not due to the physical effects of the attack; and – which results 
from the conduct of another actor, and b. which was reasonably foreseeable at the time the attack was launched 
on the basis of information that the attacker had or could reasonably be expected to have in the circumstances.”); 
International Law Association Study Group on the Conduct of Hostilities in the 21st Century, The Conduct of Hostil-
ities and International Humanitarian Law: Challenges of 21st Century Warfare, 93 International Legal Studies, U.S. 
Naval War College, p. 353 (“Regarding the consideration of indirect effects of an attack for purposes of the principle 
of proportionality, the main question that may be asked is whether it is an issue of how far the indirect incidental 
damage is actually (geographically or temporally) removed from the original attack (site), or whether it is rather a 
question of foreseeability. The [Study Group] agreed that foreseeability is the relevant criterion and that accordingly 
there is an obligation to take into account all indirect harm that can reasonably be foreseen by a reasonably well 
informed person.”).

1394	 ICRC, The Principle of Proportionality in the Rules Governing the Conduct of Hostilities under International Hu-
manitarian Law, International Expert Meeting, 22-23 June 2016, pp 37-38. 

1395	 ICRC, The Principle of Proportionality in the Rules Governing the Conduct of Hostilities under International Hu-
manitarian Law, International Expert Meeting, 22-23 June 2016, p. 38.
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of Mostar.”1396 Based on the above, the Trial Chamber determined “that the impact on 
the Muslim civilian population of Mostar was disproportionate to the concrete and 
direct military advantage expected by the destruction of the Old Bridge.”1397 However, 
the ICTY Appeals Chamber in the same Prlic et al. case rejected the Trial Chamber’s 
approach and determined that given the Old Bridge was a military objective, the 
damage to the civilian functions of the Old Bridge should not be considered in the 
proportionality assessment.1398 

704.	 At the present time, some commentators still suggest that given that a dual-use object 
constitutes a military objective, the damage to the civilian functions of this object 
should not be considered in the proportionality assessment.1399 However, the major-
ity of commentators argue (including the ICRC) that “while the dual use object is a 
military objective, the impact of the attack on the civilian part or component of the 
object […]or on the simultaneous civilian use or function of the object […] must also 
be taken into consideration in the assessment of proportionality.”1400 

705.	 Widespread, long-term and severe damage to the natural environment. There is no rele-
vant ICTY or ICC jurisprudence on this aspect. Nonetheless, the final report of the 
Committee established to review the NATO bombing campaign against the Federal 
Republic of Yugoslavia has held the following: 

CASE-STUDY: ICTY, FINAL REPORT TO THE PROSECUTOR BY 
THE COMMITTEE ESTABLISHED TO REVIEW THE NATO BOMBING 
CAMPAIGN AGAINST THE FEDERAL REPUBLIC OF YUGOSLAVIA, PARAS 
14-15, 18-19, 21-22 (FOOTNOTES OMITTED)
14. The NATO bombing campaign did cause some damage to the environment. For instance, attacks 
on industrial facilities such as chemical plants and oil installations were reported to have caused 
the release of pollutants, although the exact extent of this is presently unknown. The basic legal 
provisions applicable to the protection of the environment in armed conflict are Article 35(3) of 
Additional Protocol I [...] and Article 55 [...].

1396	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1583.
1397	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1584 (“The Chamber therefore holds that although the destruction 

of the Old Bridge by the HVO may have been justified by military necessity, the damage to the civilian population 
was indisputable and substantial. It therefore holds by a majority, with judge Antonetti dissenting, that the impact 
on the Muslim civilian population of Mostar was disproportionate to the concrete and direct military advantage 
expected by the destruction of the Old Bridge.”).

1398	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 411(“Moreover, the Appeals Chamber, judge Pocar dissenting, 
notes that when outlining the damage caused to the civilian population in its determination of whether the crime of 
wanton destruction had been committed, the Trial Chamber did not make any finding about other property being 
collaterally destroyed as a result of the attack on the Old Bridge. Rather, in reaching its conclusion that the attack 
on the Old Bridge was disproportionate, the Trial Chamber found that the attack isolated the Muslim population in 
Mostar and caused a very significant psychological impact. Thus, in the absence of any destruction of property not 
justified by military necessity in the Trial Chamber's legal findings for Count 20, the Appeals Chamber, judge Pocar 
dissenting, concludes that a requisite element of the crime was not satisfied.”) (footnotes omitted). 

1399	 ICRC, The Principle of Proportionality in the Rules Governing the Conduct of Hostilities under International Hu-
manitarian Law, International Expert Meeting, 22-23 June 2016, p. 37.

1400	 ICRC, The Principle of Proportionality in the Rules Governing the Conduct of Hostilities under International Hu-
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15. [...] Articles 35(3) and 55 have a very high threshold of application. Their conditions for appli-
cation are extremely stringent and their scope and contents imprecise. For instance, it is generally 
assumed that Articles 35(3) and 55 only cover very significant damage. The adjectives “widespread, 
long-term, and severe” used in Additional Protocol I are joined by the word “and”, meaning that it 
is a triple, cumulative standard that needs to be fulfilled. Consequently, it would appear extremely 
difficult to develop a prima facie case upon the basis of these provisions, even assuming they 
were applicable. For instance, it is thought that the notion of “long-term” damage in [the 1977 
Additional Protocol I] would need to be measured in years rather than months, and that as such, 
ordinary battlefield damage of the kind caused to France in World War I would not be covered.
[...]
18. Even when targeting admittedly legitimate military objectives, there is a need to avoid excessive 
long-term damage to the economic infrastructure and natural environment with a consequential 
adverse effect on the civilian population. Indeed, military objectives should not be targeted if the 
attack is likely to cause collateral environmental damage which would be excessive in relation to 
the direct military advantage which the attack is expected to produce. 
19. It is difficult to assess the relative values to be assigned to the military advantage gained and 
harm to the natural environment, and the application of the principle of proportionality is more 
easily stated than applied in practice. In applying this principle, it is necessary to assess the im-
portance of the target in relation to the incidental damage expected: if the target is sufficiently 
important, a greater degree of risk to the environment may be justified.
[...]
21. The military worth of the target would need to be considered in relation to the circumstances 
prevailing at the time. If there is a choice of weapons or methods of attack available, a command-
er should select those which are most likely to avoid, or at least minimize, incidental damage. 
[...] Operational reality is recognized in the Statute of the International Criminal Court, an au-
thoritative indicator of evolving customary international law on this point, where Article 8(b)(iv) 
makes the infliction of incidental environmental damage an offence only if the attack is launched 
intentionally in the knowledge that it will cause widespread, long-term and severe damage to the 
natural environment which would be clearly excessive in relation to the concrete and direct overall 
military advantage anticipated. The use of the word “clearly’ ensures that criminal responsibility 
would be entailed only in cases where the excessiveness of the incidental damage was obvious.
22. [...] [I]n order to satisfy the requirement of proportionality, attacks against military targets 
which are known or can reasonably be assumed to cause grave environmental harm may need to 
confer a very substantial military advantage in order to be considered legitimate. At a minimum, 
actions resulting in massive environmental destruction, especially where they do not serve a clear 
and important military purpose, would be questionable. [...]

706.	 The IHL framework also provides relevant guidance. In accordance with the ICRC 
Commentary, “the concept of the natural environment should be understood in the 
widest sense to cover the biological environment in which a population is living.”1401 
Moreover, Additional Protocol I prohibits “widespread, long-term and severe dam-
age” to the environment; these criteria need to be satisfied cumulatively.1402 There-

manitarian Law, International Expert Meeting, 22-23 June 2016, p. 37-38. 
1401	 ICRC Commentary on Additional Protocol I, para. 2126.
1402	 ICRC Commentary on Additional Protocol I, para. 1457; ICTY, Final Report to the Prosecutor by the Committee 

Established to Review the NATO Bombing Campaign Against the Federal Republic of Yugoslavia, para. 15. See also 
Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C. H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 379, para. 253 (“Some authors like Lawrence and Schmitt, 
even argue that by relying on the interpretation of Add. Prot. I, the ICC provision will even become a ‘virtual nullity’, 
since the AP I standard, to use Schmitt’s words, is ‘nearly impossible to meet in all but the most egregious circum-
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fore, as one commentator notes, “only those attacks which are being launched in 
the knowledge that this will cause widespread, severe and long term damage to the 
environment, and which would be clearly excessive with regard to the anticipated 
military advantage, shall be considered as a war crime.”1403

707.	 Death, injury or damage would be of such an extent as to be clearly excessive in re-
lation to the concrete and direct overall military advantage anticipated.

708.	 Concrete and direct overall military advantage. Pursuant to the ICRC Commentary, the 
terms “concrete” and “direct” denote “that the advantage concerned should be sub-
stantial and relatively close, and that advantages which are hardly perceptible and 
those which would only appear in the long term should be disregarded.”1404 The ICC 
Elements of Crimes specify that the term “concrete and direct overall military advantage” 
concerns “a military advantage that is foreseeable by the perpetrator at the relevant 
time” and which “may or may not be temporally or geographically related to the ob-
ject of the attack.”1405 The word “overall” is not used in Article 51(5)(b) of Additional 
Protocol I which prohibits attacks “which may be expected to cause incidental loss of 
civilian life, injury to civilians, damage to civilian objects, or a combination thereof, 
which would be excessive in relation to the concrete and direct military advantage 
anticipated.” The ICRC has argued that the meaning assigned to the phrase “concrete 
and direct overall military advantage” in the ICC Elements of Crimes is already captured 
in Article 51(5)(b) of Additional Protocol I.1406 Thus, as one commentator notes, the 
use of the term “overall” should not be understood as modifying existing law.1407

stances.”) (footnotes omitted).
1403	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 379, para. 253.
1404	 ICRC Commentary on Additional Protocol I, para. 2209.
1405	 ICC Elements of Crimes, Article 8(2)(b)(iv) fn 36. 
1406	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

Cambridge: Cambridge University Press, 2003, pp 169-170. The ICRC expressed the following views at the Rome 
Conference in relation to the use of the term “overall” (“The word ‘overall’ could give the impression that an extra 
unspecified element has been added to a formulation that was carefully negotiated during the 1974–1977 Diplomatic 
Conference that led to Additional Protocol I to the 1949 Geneva Conventions and this formulation is generally rec-
ognized as reflecting customary law. The intention of this additional word appears to be to indicate that a particular 
target can have an important military advantage that can be felt over a lengthy period of time and affect military 
action in areas other than the vicinity of the target itself. As this meaning is included in the existing wording of 
Additional Protocol I, the inclusion of the word ‘overall’ is redundant.”) (footnotes omitted).

1407	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 
Cambridge: Cambridge University Press, 2003, p. 169. For an opposite view see Heller and Lawrence, “The Limits of 
Article 8(2)(b)(iv) of the Rome Statute, the First Ecocentric Environmental War Crime”, 20 Georgetown Environmental 
Law Review, pp 19-20 (“The International Committee for the Red Cross has insisted that including the term ‘overall’ 
does not affect the meaning of the requirement, but that view is likely incorrect. The drafting history indicates that 
‘overall’ was included to ensure that the concept of military advantage would include advantages that were ‘planned 
to materialize at a later time and in a different place,’ as indicated by footnote 36 in the Elements, which explains 
that ‘concrete and direct overall military advantage’ refers to an advantage that ‘may or may not be temporally or 
geographically related to the object of the attack.’ That understanding of military advantage, however, expands the 
original intent behind the inclusion of ‘concrete and direct military advantage’ in Protocol I, which was ‘to show that 
the advantage concerned should be substantial and relatively close, and that advantages which would. only appear 
in the long term would be disregarded’.”) (footnotes omitted). 
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709.	 Moreover, it has been suggested that the term “concrete and direct military advantage” 
concerns the military advantage anticipated from an attack considered as a whole, 
and not only from isolated or particular parts of it.1408

710.	 Clearly excessive. It has been argued that the use of the term “clearly” in the ICC Statute 
and the ICC Elements of Crimes, which is not reflected in Additional Protocol I, does not 
modify existing law.1409 

711.	 While acknowledging that the principle of proportionality “allows for a fairly broad 
margin of judgment”, the ICRC Commentary submits that “the interpretation must 
above all be a question of common sense and good faith for military commanders”.1410 
In the Galic case, the ICTY Trial Chamber held that “in determining whether an attack 
was proportionate it is necessary to examine whether a reasonably well-informed 
person in the circumstances of the actual perpetrator, making reasonable use of the 
information available to him or her, could have expected excessive civilian casualties 
to result from the attack.”1411 

CASE STUDY: EXAMPLES OF THE APPLICATION OF THE 
PRINCIPLE OF PROPORTIONALITY (WHETHER THE INCIDENTAL 
DEATH, INJURY OR DAMAGE CAUSED FROM AN ATTACK WOULD BE 
OF SUCH AN EXTENT AS TO BE CLEARLY EXCESSIVE IN RELATION 
TO THE CONCRETE AND DIRECT OVERALL MILITARY ADVANTAGE 
ANTICIPATED)
In the Galic case, the ICTY Trial Chamber considered an attack on a parking lot where a football 
match was ongoing at the time and off-duty military personnel was present.1412 The Trial Cham-
ber determined that “[a]lthough the number of soldiers present at the game was significant, an 
attack on a crowd of approximately 200 people, including numerous children, would clearly be 
expected to cause incidental loss of life and injuries to civilians excessive in relation to the direct 
and concrete military advantage anticipated.”1413

1408	 Bothe, New Rules for Victims of Armed Conflicts, Commentary on the two 1977 Protocols Additional to the Geneva Conven-
tions of 1949, 2nd Edition, Brill, 2013, p. 352. 

1409	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 
Cambridge: Cambridge University Press, 2003, p. 169.

1410	 ICRC Commentary on Additional Protocol I, paras 2208, 2210.
1411	 ICTY, Galic Trial Judgement, para. 58; ICTY, Boskoski and Tarculovski Trial Judgement, para. 357 (“In determining 

whether an attack on military objectives was proportionate, it is necessary to adopt the perspective of a person in 
the circumstances of the actual perpetrator contemplating the attack and making reasonable use of the information 
available to him.”) (footnotes omitted).

1412	 ICTY, Galic Trial Judgement, paras 386-387.
1413	 ICTY, Galic Trial Judgement, para. 387.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
https://ucr.irmct.org/scasedocs/case/IT-04-82#trialJudgement
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
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In the Gotovina case,1414 the Trial Chamber considered that the shelling of Martic’s apartment 
“could disrupt his ability to move, communicate, and command and so offered a definite military 
advantage”.1415 Nonetheless, the apartment’s location in a civilian area “created a significant risk 
of a high number of civilian casualties and injuries, as well as of damage to civilian objects” 
which in the Trial Chamber’s view “was excessive in relation to the anticipated military advantage 
of firing at the two locations where the HV believed Martic to have been present.”1416 The Trial 
Judgement was overturned on appeal. The Appeals Chamber held that “[t]he Trial Chamber’s 
analysis of the attacks on Martić involved a lawful military target, was not based on a concrete 
assessment of comparative military advantage, and did not make any findings on resulting dam-
ages or casualties.”1417 
In the Prlic et al. case, the ICTY Trial Chamber held that “the zone in which obviously military 
targets, such as the headquarters of the ABiH, were located was a small residential area with a 
high population density into which the HVO had forcibly transferred a large number of Muslims 
from West Mostar.”1418 Consequently, “repeated heavy artillery attacks would have to result in 
the loss of human life among the civilian population, in civilians being wounded and in damage 
to property” which, in the Trial Chamber’s view, “was excessive in relation to the concrete and 
direct military advantage anticipated.”1419 In relation to the aforementioned finding, the Appeals 
Chamber determined that the Trial Chamber has erred in law as it did not determine the military 
advantage anticipated.1420

c.	 Definition of Disproportionate Attack (Subjective Elements)1421 

712.	 Within the ICC framework, the subjective elements of the war crime are: 1) the per-
petrator intentionally and knowingly launched an attack; and 2) the perpetrator knew 
that the attack would cause incidental death or injury to civilians or damage to civilian 
objects or widespread, long-term and severe damage to the natural environment and 
that such death, injury or damage would be of such an extent as to be clearly exces-
sive in relation to the concrete and direct overall military advantage anticipated.1422

713.	 The perpetrator intentionally and knowingly launched an attack.1423 

714.	 The perpetrator knew that the attack would cause excessive incidental death or in-
jury to civilians or damage to civilian objects or widespread, long-term and severe 
damage to the natural environment in relation to the concrete and direct overall 
military advantage anticipated. Regarding the second subjective element, a footnote 
was added to the ICC Elements of Crimes according to which “the knowledge element 

1414	 In relation to unlawful attacks against civilians as an underlying act of the crime against humanity of persecution.
1415	 ICTY, Gotovina et al. Trial Judgement, Vol. II of II, para. 1910.
1416	 ICTY, Gotovina et al. Trial Judgement, , Vol. II of II, para. 1910.
1417	 ICTY, Gotovina et al. Appeal Judgement, para. 82. 
1418	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1686. 
1419	 ICTY, Prlic et al. Trial Judgement, Vol. III of VI, para. 1686.
1420	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 561.
1421	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

1422	 ICC Elements of Crimes, Article 8(2)(b)(iv); ICC Statute, Article 30.
1423	 This subjective element flows from ordinary intent and knowledge under Article 30 of the ICC Statute.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-06-90/JUD229R0000333164.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-06-90/JUD229R0000333164.pdf
http://www.icty.org/x/cases/gotovina/acjug/en/121116_judgement.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74/JUD251R2000462230.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74/JUD251R2000462230.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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requires that the perpetrator make the value judgement as described therein.”1424 
In addition, “an evaluation of that value judgement must be based on the requisite 
information available to the perpetrator at the time.”1425 As one commentator notes, 
“[...] there seemed to be agreement between States that this footnote should not lead 
to the result of exonerating a reckless perpetrator who knows perfectly well the 
anticipated military advantage and the expected incidental damage or injury, but 
gives no thought to evaluating the possible excessiveness of the incidental injury or 
damage.”1426 Failure to do so has been argued to actually amount to making the value 
Judgement, that is to say, the perpetrator could be found guilty if the Court considers 
the harm to be excessive.1427 

715.	 Within the ICTY framework, in the Galic case, the ICTY Trial Chamber held that “to 
establish the mens rea of a disproportionate attack the Prosecution must prove […] 
that the attack was launched wilfully and in knowledge of circumstances giving rise 
to the expectation of excessive civilian casualties.”1428

d.	 Contextual Elements

716.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1429 

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1430 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1431

1424	 ICC Elements of Crimes, Article 8(2)(b)(iv) fn 37.
1425	 ICC Elements of Crimes, Article 8(2)(b)(iv) fn 37. 
1426	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

Cambridge: Cambridge University Press, 2003, p. 165.
1427	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

Cambridge: Cambridge University Press, 2003, p. 165.
1428	 ICTY, Galic Trial Judgement, para. 59.
1429	 See above, paras 188-189.
1430	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(iv).
1431	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(iv).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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iv.	 Attacking or bombarding, by whatever means, towns, villages, dwellings or 
buildings which are undefended and which are not military objectives (ICTY 
Statute, Article 3; ICC Statute, Article 8(2)(b)(v))

APPLICABILITY: THE WAR CRIME OF ATTACKING UNDEFENDED 
PLACES CAN BE CONSIDERED CRIMINALISED UNDER ARTICLE 
438(1) OF THE CCU, AS IT IS SUBSUMED UNDER THE NOTION OF 
“OTHER VIOLATIONS OF RULES OF THE WARFARE RECOGNIZED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BY BINDING BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS. 717-720).

Elements of the crime: To convict a perpetrator for the war crime of attacking undefended 
places, the following elements need to be established:

(1)	 Objective elements
•	 The perpetrator attacked one or more towns, villages, dwellings or buildings (para. 722).
•	 Such towns, villages, dwellings or buildings were open for unresisted occupation (para. 723).
•	 Such towns, villages, dwellings or buildings did not constitute military objectives (para. 724).

(2)	 Subjective elements
•	 The perpetrator intentionally attacked one or more towns, villages, dwellings or buildings 

(para. 725).
•	 The perpetrator knew that such towns, villages, dwellings or buildings were open for un-

resisted occupation (para. 725).
•	 The perpetrator knew that such towns, villages, dwellings or buildings did not constitute 

military objectives (para. 725).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 726).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 726).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 726).

a.	 Applicability under Article 438

717.	 Although not explicitly mentioned in Article 438 of the CCU, attacking undefended 
places may be subsumed within “any other violations of rules of the warfare recog-
nized by international instruments consented to be binding by the Verkhovna Rada of 
Ukraine” to which Article 438(1) refers. As explained below, the conduct is prohibited 
under international instruments ratified by Ukraine and this prohibition has been 
recognised as a war crime. These factors support interpreting Article 438 of the CCU 
as criminalising violations of this IHL prohibition.
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718.	 Attacking undefended places is a violation of the laws of warfare recognised in 
international treaties ratified by Ukraine. Article 25 of the Hague Regulations ( 
ratified by Ukraine) explicitly prohibits “the attack or bombardment, by whatever 
means, of towns, villages, dwellings, or buildings which are undefended.”1432 The 
aforementioned prohibition is reiterated in Article 59 of Additional Protocol I which 
also specifies when an area qualifies as a non-defended locality and is ratified by 
Ukraine.1433 These provisions aim to prevent attacks on places that the enemy could 
occupy without targeting them.1434 Therefore, for the purposes of Article 438 of the 
CCU, the prohibition of attacking undefended places is a violation of the laws of war-
fare recognised in international instruments accepted as binding by the Ukrainian 
parliament.1435

719.	 Recognition as a war crime. When committed wilfully and causing death or serious 
injury to body or health, making non-defended localities the object of attack consti-
tutes a grave breach of Additional Protocol I and therefore a war crime.1436 The ICTY 
Statute and the ICC Statute also recognise violation of the prohibition of attacks against 
undefended localities as a war crime in international armed conflicts.1437

720.	 These factors support recognition of the criminalisation of attacking undefended 
places under Article 438 of the CCU.

b.	 Definition of attacking undefended places (Objective Elements)

721.	 The objective elements of the war crime are: (1) the perpetrator attacked one or more 
towns, villages, dwellings or buildings; (2) such towns, villages, dwellings or build-
ings were open for unresisted occupation; and (3) such towns, villages, dwellings or 
buildings did not constitute military objectives.1438

722.	 The perpetrator attacked one or more towns, villages, dwellings or buildings. Un-
der Article 49 of Additional Protocol I, “attack” means “any acts of violence against 
the adversary, whether in offence or defence”.1439 The ICC Elements of Crimes do not 
repeat the terms “bombardment” and “by whatever means” included in Article 25 of 
the Hague Regulations and Article 8(2)(b)(v) of the ICC Statute.1440 The clarification 

1432	 Ukraine ratified the 1907 Convention (IV) respecting the Laws and Customs of War on Land and the annexed 
Regulations on 29 May 2015. See ICRC, Treaties and States Parties, Ukraine.

1433	 ICRC Commentary on Additional Protocol I, para. 2263. Ukraine ratified Additional Protocol I on 25 January 1990. 
See ICRC, Treaties and States Parties, Ukraine.

1434	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, para. 1456.
1435	 The principle of attacking non-defending localities is also recognised as a norm of customary international law. See 

ICRC, IHL Database, Customary Law, Rule 37. Open Towns and Non-Defended Localities.
1436	 Additional Protocol I, Article 85(3)(d); ICRC Commentary on Additional Protocol I, para. 3490; ICRC, Advisory Service 

on International Humanitarian Law, Obligations in terms of penal repression, p. 1.
1437	 ICTY Statute, Article 3(c); ICC Statute, Article 8(2)(b)(v). The ICC Statute only recongises violation of the prohibition 

of attacking undefended places in the context of international armed conflict. See also ICRC, IHL Database, Cus-
tomary Law, Rule 156. Definition of War Crimes (“Making non-defended localities and demilitarized zones the object of 
attack. This practice amounts to a war crime because such attacks are either attacks on the civilian population or 
on civilian objects, namely destruction of an adversary’s property not imperatively demanded by the necessities of 
the conflict.”).

1438	 ICC Elements of Crimes, Article 8(2)(b)(v).
1439	 For more information, see the war crime of attacking civilians, see paras. 641-670.
1440	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule37
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://www.icrc.org/en/download/file/1067/obligations-in-terms-of-penal-repression-icrc-eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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provided by these terms has been observed as redundant in light of the definition of 
the term “attack” in Article 49 of Additional Protocol I.1441

723.	 Such towns, villages, dwellings or buildings were open for unresisted occupation. 
The reference to “open for unresisted occupation” equates to the notion of “unde-
fended” or “non-defended” within the meaning of Article 59(2) of Additional Protocol 
I.1442 Pursuant to Article 59(2) of Additional Protocol I, a locality is considered non-de-
fended when it is located “near or in a zone where armed forced are in contact” and 
is open for occupation.1443 To the contrary, “[p]laces not located in the direct zone 
of combat or nearby do not count as undefended localities, as they cannot easily 
be occupied by the enemy.”1444 Moreover, the following criteria need to be satisfied: 
“(1) all combatants, as well as mobile weapons and mobile military equipment must 
have been evacuated; (2) no hostile use shall be made of fixed military installations 
or establishments; (3) no acts of hostility shall be committed by the authorities or by 
the population; and (4) no activities in support of military operations shall be under-
taken.”1445 Article 59 of Additional Protocol I stipulates that Parties to the conflict may 
use unilateral declarations to communicate the status of a locality as undefended.1446 
However, the prohibition of attacking undefended places is still applicable in the 
absence of a declaration.1447

724.	 Such towns, villages, dwellings or buildings did not constitute military objectives. 
Article 52(2) of Additional Protocol I defines military objectives as “objects which 
by their nature, location, purpose or use make an effective contribution to military 
action and whose total or partial destruction, capture or neutralisation, in the circum-
stances ruling at the time, offers a definite military advantage.”1448 The requirement 
that non-defended localities do not constitute military objectives is unique to the 
ICC Statute and, as commentators note, it may appear redundant or unnecessary.1449 

Cambridge: Cambridge University Press, 2003, p. 177.
1441	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

Cambridge: Cambridge University Press, 2003, p. 177.
1442	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

Cambridge: Cambridge University Press, 2003, p. 178; Triffterer and Ambos (eds.), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, C. H. Beck Hart Nomos, 2016, p. 381, para. 261 (“The only element that 
matters is that the area be open for unresisted occupation. The latter criterion is the one which particularly defines 
the notion of ‘non defended localities’.”) (footnotes omitted).

1443	 ICRC Commentary on Additional Protocol I, para. 2268; Dörmann, Elements of War Crimes under the Rome Statute 
of the International Criminal Court, Sources and Commentary, Cambridge: Cambridge University Press, 2003, p. 181; 
Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 549, para. 
1458.

1444	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 549, para. 
1458.

1445	 Additional Protocol I, Article 59(2); ICRC Commentary on Additional Protocol I, paras 2270-2272 (“The four condi-
tions laid down [...] do not require much comment. The fact that all combatants and military equipment must be 
evacuated is self-evident. Fixed military installations must not be used for any hostile purpose. Thus refugees may 
be sheltered in barracks, but military air traffic control stations may not continue to operate. It is clear that factories 
situated in the locality should abstain from manufacturing weapons, ammunition or other objects of military use. It 
is also clear that roads and railways passing through the non-defended locality must not be used for the movement 
of combatants or military equipment, not even for transit purposes.”).

1446	 ICRC Commentary on Additional Protocol I, para. 2263.
1447	 ICRC Commentary on Additional Protocol I, para. 2267.
1448	 For more information, see the war crime of attacking civilian objects see paras 671-688.
1449	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C. H. Beck 

Hart Nomos, 2016, p. 381, para. 263; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford 

https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
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Commentators have, indeed, suggested that, by their very nature, an undefended lo-
cality cannot qualify as a military objective given that “the adversary has deliberately 
excluded such a place from his military activities”;1450 thus, the non-defended area 
cannot contribute to military action.1451 Other commentators, instead, argued that in 
specific situations undefended localities could qualify as military objects. This would 
be possible, for instance, when fixed military installations are left in an undefend-
ed area, and “for strategic or tactical reasons [they] may need to be destroyed”.1452 
Moreover, the ICC Elements of Crimes specify that “the presence in the locality of per-
sons specially protected under the Geneva Conventions of 1949 or of police forces 
retained for the sole purpose of maintaining law and order does not by itself render 
the locality a military objective.”1453

c.	 Definition of attacking undefended places (Subjective Elements)1454

725.	 The subjective elements of the war crime are: (1) the perpetrator intentionally at-
tacked one or more towns, villages, dwellings or buildings; (2) the perpetrator knew 
that such towns, villages, dwellings or buildings were open for unresisted occupation; 
and (3) the perpetrator knew that such towns, villages, dwellings or building did not 
constitute military objectives.1455

d.	 Contextual Elements

726.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1456

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1457 and

University Press, 2020, p. 549, para. 1458.
1450	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

Cambridge: Cambridge University Press, 2003, p. 183; Werle and Jeßberger, Principles of International Criminal Law, 
4th Edition, Oxford University Press, 2020, p. 549, para. 1458 (“Undefended places are not usually military objectives 
to begin with, as the enemy will have exempted them from its military efforts, any desired military success could 
be achieved through simple occupation.”) (footnotes omitted).

1451	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 
Cambridge: Cambridge University Press, 2003, p. 183.

1452	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C. H. Beck 
Hart Nomos, 2016, p. 381, para. 263.

1453	 ICC Elements of Crimes, Article 8(2)(b)(v), fn 38. Dörmann, Elements of War Crimes under the Rome Statute of the 
International Criminal Court, Sources and Commentary, Cambridge: Cambridge University Press, 2003, p. 178 (“It 
was emphasised that the insertion of this footnote would not allow for an a contrario conclusion that with regard 
to other crimes where the footnote is not included, the presence of persons specially protected under the Geneva 
Conventions of 1949 or of police forces retained for the sole purpose of maintaining law and order does by itself 
render a locality a military objective.”).

1454	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

1455	 ICC Elements of Crimes, Article 8(2)(b)(v); ICC Statute, Article 30.
1456	 See above, paras 188-189.
1457	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(v).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1458

1458	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(v).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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v.	 Intentionally directing attacks against buildings dedicated to religion, education, 
art, science or charitable purposes, historic monuments, hospitals and places 
where the sick and wounded are collected, provided they are not military 
objectives (ICC Statute, Article 8(2)(b)(ix))

APPLICABILITY: INTENTIONALLY DIRECTING ATTACKS AGAINST 
BUILDINGS DEDICATED TO RELIGION, EDUCATION, ART, SCIENCE OR 
CHARITABLE PURPOSES, HISTORIC MONUMENTS, HOSPITALS AND 
PLACES WHERE THE SICK AND WOUNDED ARE COLLECTED, PROVIDED 
THEY ARE NOT MILITARY OBJECTIVES (“ATTACKING PROTECTED 
BUILDINGS”) IS NOT SPECIFICALLY LISTED UNDER ARTICLE 438 
OF THE CCU. HOWEVER, IT IS SUBSUMED UNDER THE NOTION OF 
“OTHER VIOLATIONS OF RULES OF THE WARFARE RECOGNIZED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BY BINDING BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS. 727-732).

Elements of the crimes: To convict a perpetrator for attacking protected buildings as a war 
crime, the following elements need to be established:

(1)	 Objective elements
•	 The perpetrator directed an attack (paras 734-735).
•	 The object of the attack was one or more buildings dedicated to religion, education, art, sci-

ence or charitable purposes, historic monuments, hospitals and places where the sick and 
wounded are collected (paras 736-740).

•	 The objects of the attack are not military objectives (paras 741-742).

(2)	 Subjective elements
•	 The perpetrator intended to direct an attack (para. 745).
•	 The perpetrator intended the building(s) dedicated to religion, education, art, science or 

charitable purposes, historic monuments, hospitals and places where the sick and wounded 
which were not military objectives to be the object of the attack (para. 746).

•	 The perpetrator was aware that the protected buildings are dedicated to religion, education, 
art, science or charitable purposes, historic monuments, hospitals or places where the sick 
and wounded are collected and are not military objectives (para. 744).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 748).
•	 The conduct of the perpetrator took place in the context and was associated the conflict 

(para. 748).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 748).
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a.	 Applicability under Article 438

727.	 Although not explicitly mentioned in Article 438 of the CCU, intentionally directing 
attacks against buildings dedicated to religion, education, art, science or charitable 
purposes, historic monuments, hospitals and places where the sick and wounded 
are collected, provided they are not military objectives (“attacking protected build-
ings”), may be subsumed within “any other violations of rules of warfare recognized 
by international instruments consented to be binding by the Verkhovna Rada of 
Ukraine” to which Article 438(1) refers. As explained below, the conduct is prohibited 
under international instruments ratified by Ukraine and this prohibition has been 
recognised as a war crime. These factors support interpreting Article 438 of the CCU 
as criminalising violations of this IHL prohibition.

728.	 Attacking protected buildings is a violation of the laws of warfare recognised in 
international treaties ratified by Ukraine. Article 27 of the Hague Regulations, rati-
fied by Ukraine, requires that “in sieges and bombardments all necessary steps must 
be taken to spare, as far as possible, buildings dedicated to religion, art, science, or 
charitable purposes, historic monuments, hospitals, and places where the sick and 
wounded are collected, provided they are not being used at the time for military 
purposes.”1459 The 1949 Geneva Conventions, Additional Protocol I to the Geneva 
Conventions, and the Hague Convention for the Protection of Cultural Property in 
the Event of Armed Conflict (all ratified by Ukraine) also afford protections to the 
aforementioned buildings and places. For instance, Article 12 of Additional Protocol 
I requires that medical units “shall be respected and protected at all times and shall 
not be the object of attack.”1460 Moreover, Article 14 of Additional Protocol I states 
that “the protection to which civilian medical units are entitled shall not cease unless 
they are used to commit, outside their humanitarian function, acts harmful to the 
enemy.” Upon such cases, “protection may, however, cease only after a warning has 
been given setting, whenever appropriate, a reasonable time-limit, and after such 
warning has remained unheeded.”1461 With regard to cultural property, Article 1 of 
the Hague Convention for the Protection of Cultural Property in the Event of Armed 
Conflict defines cultural property “as movable or immovable property of great impor-
tance to the cultural heritage of every people” and requires the respect and protection 
of objects covered by the above definition.1462 Moreover Article 53(a) of Additional 
Protocol I prohibits, amongst other, “any acts of hostility directed against the historic 

1459	 See also Hague Regulations, Article 56 (“the property of municipalities, that of institutions dedicated to religion, 
charity and education, the arts and sciences, even when State property, shall be treated as private property.All sei-
zure of, destruction or wilful damage done to institutions of this character, historic monuments, works of art and 
science, is forbidden, and should be made the subject of legal proceedings.”). Ukraine acceded to the 1907 Hague 
Convention (IV) on 29 May 2015. See ICRC, Treaties and States Parties, Ukraine.

1460	 See also Geneva Convention I, Articles 19-23; Geneva Convention II, Articles 22, 23, 34, 35; Geneva Convention IV, 
Articles 18, 19. Ukraine ratified the Geneva Conventions 1949 and Additional Protocol I on 3 August 1954 and 25 
January 1990 respectively. See ICRC, Treaties and States Parties, Ukraine.

1461	 Additional Protocol I, Article 13.
1462	 Hague Convention for the Protection of Cultural Property in the Event of an Armed Conflict (1954), Articles 1, 2 and 

4. Ukraine ratified the Hague Convention for the Protection of Cultural Property in Armed Conflict on 6 February 
1957. See ICRC, Treaties and States Parties, Ukraine.

https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-1954
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-1954
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
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monuments, works of art or places of worship which constitute the cultural or spir-
itual heritage of peoples”.1463

729.	 The ICRC has also recognised that the prohibition of attacks on cultural property spe-
cifically protects “buildings dedicated to religion, art, science, education or charitable 
purposes and historic monuments unless they are military objectives” as well as “[p]
roperty of great importance to the cultural heritage of every people” is a principle of 
international customary law.1464

730.	 Accordingly, for the purposes of Article 438 of the CCU, attacking protected build-
ings is a violation of the laws of warfare recognised in an international instrument 
accepted as binding by the Ukrainian parliament.

731.	 Recognition as a war crime. Article 8(2)(b)(ix) of the ICC Statute includes “intention-
ally directing attacks against buildings dedicated to religion, education, art, science 
or charitable purposes, historic monuments, hospitals and places where the sick and 
wounded are collected, provided they are not military objectives” as a serious viola-
tion of laws or customs applicable in international armed conflicts.1465 Likewise, the 
ICRC lists making buildings dedicated to religion, education, art, science or charitable 
purposes or historic monuments the object of attack as a war crime.1466

732.	 These factors support recognition of the criminalisation of attacking protected build-
ings under Article 438 of the CCU.

b.	 Definition of Attacking Protected Buildings (Objective Elements)

733.	 The objective elements of the war crime of attacking protected buildings under the 
ICC framework are: (1) the perpetrator directed an attack; (2) the object of the attack 
was one or more buildings dedicated to religion, education, art, science or charita-
ble purposes, historic monuments, hospitals or places where the sick and wounded 

1463	 Additional Protocol I, Article 53. The prohibitions under Article 53 of Additional Protocol I apply “without prejudice 
to the provisions of the Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict”. 
Article 16 of Additional Protocol II (also ratified by Ukraine) prohibits “any acts of hostility directed against historic 
monuments, works of art or places of worship which constitute the cultural or spiritual heritage of peoples, and to 
use them in support of the military effort” in non-international armed conflicts. .

1464	 ICRC, IHL Database, Customary Law, Rule 38. Attacks Against Cultural Property (“Each party to the conflict must 
respect cultural property: A. Special care must be taken in military operations to avoid damage to buildings dedi-
cated to religion, art, science, education or charitable purposes and historic monuments unless they are military 
objectives. B. Property of great importance to the cultural heritage of every people must not be the object of attack 
unless imperatively required by military necessity.”).

1465	 ICC Statute, Article 8(2)(b)(ix); ICC Elements of Crimes, p.15. See also ICC Statute, Article 8(2)(e)(iv) applicable in 
the context of non-international armed conflict. Article 3(d) of the ICTY Statute identifies as a war crime the “sei-
zure of, destruction or wilful damage done to institutions dedicated to religion, charity and education, the arts and 
sciences, historic monuments and works of art and science”. Despite the similar wording, Article 3(d) of the ICTY 
and Article 8(2)(b)(ix) of the ICC Statute only partially overlap. While Article 3(d) of the ICTY Statute covers similar 
objects vis-à-vis Article 8(2)(b)(ix) of the ICC Statute, it differs in terms of conduct insofar as it requires the “seizure 
of, destruction or wilful damage” of the protected buildings (see below, paras 620-640), rather than the mere attack 
(see below, para. 735). However, the jurisprudence of the ICTY concerning Article 3(d) of the ICTY Statute may assist 
in interpreting this offence with respect to the definition of the protected objects.

1466	 ICRC, IHL Database, Customary Law, Rule 156. Definition of War Crimes.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AA0C5BCBAB5C4A85C12563CD002D6D09&action=openDocument
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule38
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
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are collected; and (3) the protected buildings objects of the attack are not military 
objectives.1467

734.	 The perpetrator directed an attack. According to the ICC Trial Chamber in the Nta-
ganda case an attack is defined by referring to Article 49(1) of Additional Protocol I 
as “acts of violence against the adversary, whether in offence or in defense”.1468 The 
Trial Chamber added that the “crime of attacking protected objects belongs to the 
category of offences committed during the actual conduct of hostilities.”1469 As a result, 
the Trial Chamber found that acts of violence against protected objects, occurring 
after the end of the actual conduct of the hostilities, do not constitute an attack.1470

735.	 This offence only requires “the perpetrator to have launched an attack against a 
protected object and it need not be established that the attack caused any damage 
or destruction to the object in question”.1471

736.	 The object of attack was one or more buildings dedicated to religion, education, art, 
science or charitable purposes, historic monuments, hospitals and places where the 
sick and wounded are collected.

737.	 Buildings. It is notable that the offense only mentions “one or more buildings” and thus 
may not protect individual items of moveable property. This appears, for instance, to 
exclude historical, religious, educational, artistic, scientific or charitable moveable 
properties that may otherwise be protected under the Convention for the Protection 
of Cultural Property in the Event of an Armed Conflict.1472

1467	 ICC Elements of Crimes, p. 15.
1468	 IICC, Ntaganda Trial Judgement, para. 1136. The Appeals Chamber upheld the Trial Chamber’s conclusion in this 

regard. See Ntaganda Appeal Judgement, para. 1163 (“The Appeals Chamber finds, by majority, judge Ibáñez Carranza 
dissenting, that the Prosecutor’s appeal should be rejected.”), para. 1164 (“judge Morrison and judge Hofmański find 
that the term ‘attack’ used in article 8(2)(e)(iv) of the Statute means ‘combat action’ and that the Trial Chamber did not 
err by not applying a different definition of ‘attack’”) (footnotes omitted);Annex 1: Separate opinion of judge Howard 
Morrison and judge Piotr Hofmański on the Prosecutor’s appeal;Annex 4: Separate opinion of judge Solomy Balungi 
Bossa on the Prosecutor’s appeal (in relation to the offence of attacking protected buildings in non-international 
armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present crime). See 
however, ICC, Ntaganda Trial Judgement, para. 1136, fn. 3147 (“In respect of the war crime of attacking protected 
objects, the Chamber’s findings do not relate to the interpretation of an ‘attack’ under Article 8(2)(e)(iv) when cultural 
objects enjoying a special status are the object of the attack. It notes that the protection of such objects under IHL 
is based on different underlying rules.”). See also contradictory jurisprudence that pre-date the Ntaganda Appeals 
Judgement, ICC, Al Mahdi Trial Judgement, paras 15-16; ICC, Al Hassan Decision on Confirmation of charges, paras 
521-522 (both in relation to the offence of attacking protected buildings in non-international armed conflict under 
Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present crime). 

1469	 ICC, Ntaganda Trial Judgement, para. 1136 (in relation to the offence of attacking protected buildings in non-inter-
national armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present 
crime).

1470	 ICC, Ntaganda Trial Judgement, paras 761, 1141 (“the Chamber does not consider that pillaging of protected objects, 
in particular in this case of the Mongbwalu hospital, is an ‘act of violence against the adversary’ and, consequently, 
it does not constitute an attack within the meaning of Article 8(2)(e)(iv) of the Statute.”), 1142 (“In addition, given 
that the attack on the church in Sayo took place sometime after the assault, and therefore not during the actual 
conduct of hostilities, the Chamber finds that the first element of Article 8(2)(e)(iv) of the Statute is not met.“) ((in 
relation to the offence of attacking protected buildings in non-international armed conflict under Article 8(2)(e)(iv), 
the consideration may also apply mutatis mutandis to the present crime).

1471	 ICC, Ntaganda Trial Judgement, para. 1136.
1472	 See Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 419, para. 420.

https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-1954
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-1954
https://www.icc-cpi.int/sites/default/files/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_03027.PDF
https://www.legal-tools.org/doc/jkrk4e/pdf/
https://www.legal-tools.org/doc/jkrk4e/pdf/
https://www.icc-cpi.int/sites/default/files/RelatedRecords/CR2021_03023.PDF
https://www.icc-cpi.int/sites/default/files/RelatedRecords/CR2021_03023.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/court-record/icc-01/12-01/15-171#:~:text=Document%3A-,English,-(1.37 MB %7C 49
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
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738.	 Protected buildings. The offense regroups various categories of buildings considered 
of particular significance.1473 The offense protects: (1) cultural objects; (2) buildings 
dedicated to religion; (3) buildings dedicated to education; and (4) hospitals and places 
for the collection of those in need.1474 To be protected, “the attacked objects must have 
performed the function of buildings dedicated to religion or education, hospitals, or 
places where the sick and wounded are brought at the time of the attack.”1475

739.	 Cultural Property. Different terminology is used in the Hague Convention for the Pro-
tection of Cultural Property in Armed Conflict (“movable or immovable property of 
great importance to the cultural heritage of every people”) and Additional Protocol I 
(“historic monuments, works of art or places of worship which constitute the cultural 
or spiritual heritage of peoples”) to define cultural property but “the basic idea [under-
lying the two provisions] is the same.”1476 Examples of such buildings include the Old 
Town of Dubrovnik,1477 mausoleums of Timbuktu,1478 mosques,1479 educational1480 and 
religious1481 institutions. While not necessary, many Trial Chambers have highlighted 
the shared reasoning behind protecting cultural property when determining if build-
ings were protected.1482 Some ICTY Trial Chambers even declared such buildings to 

1473	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, para. 
1435.

1474	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 419, para. 420.

1475	 ICC, Ntaganda Trial Judgement, para. 1146 (in relation to the offence of attacking protected buildings in non-inter-
national armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present 
crime).

1476	 ICTY, Stugar Trial Judgement, para. 307 (“The Hague Convention of 1954 protects property ‘of great importance to 
the cultural heritage of every people.’ The Additional Protocols refer to ‘historic monuments, works of art or places 
of worship which constitute the cultural or spiritual heritage of peoples.’ The Kordic Appeals Judgement, referring 
to the ICRC Commentary to Article 53 of Additional Protocol I, stated that despite this difference in terminology, 
the basic idea [underlying the two provisions] is the same. Whether there may be precise differences is not an issue 
raised by the facts of this case. The Chamber will limit its discussion to property protected by the above instruments 
(hereinafter ‘cultural property’).”) (footnotes omitted) (in relation to Article 3(d) of the ICTY Statute, the consideration 
may also apply mutatis mutandis to the present crime).

1477	 ICTY, Strugar Appeal Judgement, para. 279 (in relation to Article 3(d) of the ICTY Statute, the consideration may also 
apply mutatis mutandis to the present crime); ICTY, Jokic Trial Judgement, para. 51 (in relation to Article 3(d) of the 
ICTY Statute, the consideration may also apply mutatis mutandis to the present crime); ICTY, Strugar Trial Judgement, 
para. 232 (in relation to Article 3(d) of the ICTY Statute, the consideration may also apply mutatis mutandis to the 
present crime).

1478	 ICC, Al Mahdi Trial Judgement, paras 34-39, 46-47 (in relation to the offence of attacking protected objects in non-in-
ternational armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present 
crime) .

1479	 ICC, Al Mahdi Trial Judgement, paras 34-39, 46-47 (in relation to the offence of attacking protected objects in non-in-
ternational armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present 
crime).

1480	 ICTY, Kordic and Cerkez Appeal Judgement, para. 92 (in relation to Article 3(d) of the ICTY Statute, the consideration 
may also apply mutatis mutandis to the present crime).

1481	 ICTY, Blaskic Trial Judgement, paras 185, 419-423 (in relation to Article 3(d) of the ICTY Statute, the consideration 
may also apply mutatis mutandis to the present crime); ICTY, Brdanin Trial Judgement, paras 640-658 (in relation to 
Article 3(d) of the ICTY Statute, the consideration may also apply mutatis mutandis to the present crime).

1482	 ICC, Al Mahdi Trial Judgement, paras 39, 78-81 (in relation to the offence of attacking protected objects in non-inter-
national armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present 
crime); ICTY, Kordic and Cerkez Appeal Judgement, paras 85-92 (in relation to Article 3(d) of the ICTY Statute, the 
consideration may also apply mutatis mutandis to the present crime); ICTY, Jokic Trial Judgement, paras 23, 46-55 
(in relation to Article 3(d) of the ICTY Statute, the consideration may also apply mutatis mutandis to the present 
crime); ICTY, Kordic and Cerkez Trial Judgement, paras 359-362 (in relation to Article 3(d) of the ICTY Statute, the 
consideration may also apply mutatis mutandis to the present crime); For a discussion of the definition of cultural 

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-01-42/JUD133R2000184306.pdf
https://www.icty.org/x/cases/strugar/acjug/en/080717.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Sentence/NotIndexable/IT-01-42%231-S/JUD113R0000089506.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-01-42/JUD133R2000184306.pdf
https://www.icc-cpi.int/court-record/icc-01/12-01/15-171#:~:text=Document%3A-,English,-(1.37 MB %7C 49
https://www.icc-cpi.int/court-record/icc-01/12-01/15-171#:~:text=Document%3A-,English,-(1.37 MB %7C 49
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-95-14/JUD36R0000041169.TIF
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icc-cpi.int/court-record/icc-01/12-01/15-171#:~:text=Document%3A-,English,-(1.37 MB %7C 49
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Sentence/NotIndexable/IT-01-42%231-S/JUD113R0000089506.TIF
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
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be cultural property or of “the cultural heritage of humankind”.1483 Nonetheless, the 
buildings need not be classified as cultural property to be protected and fall within 
the scope of this war crime. Put simply, even if deemed cultural property, an attack 
on a protected building can be charged under this crime and the status of its cultural 
significance need not be discussed. However, the cultural significance of a building 
may be considered as a basis for why a certain monument is protected under this 
provision.1484

740.	 Attacks on some these protected buildings are also protected under other war crimes. 
In addition to the more general offence of attacking civilian objects,1485 “hospitals 
and places where the sick and wounded are collected” may also be protected under 
Article 8(2)(b)(xxiv) of the ICC Statute “intentionally directing attacks against objects 
or personnel using the emblems of the Geneva Conventions”.1486

741.	 The protected buildings that are objects of the attack are not military objectives. 
Protected buildings/cultural property are civilian objects.1487 The civilian protection 
afforded to a protected building/cultural property is lost when the building becomes 
a military objective.1488 The ICC jurisprudence relied on Article 52(1) of Additional 
Protocol I that defines a military objective as “those objects which by their nature, 
location, purpose or use make an effective contribution to military action and whose 
total or partial destruction, capture or neutralisation, in the circumstances ruling at 
the time, offers a definite military advantage”.1489

property see Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, 
München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 418-419, paras 415-417.

1483	 ICTY, Jokic Trial Judgement,para. 51; ICTY, Kordic and Cerkez Trial Judgement, para. 360.
1484	 For example, when considering the protected status of a building dedicated to education under this provision, 

the ICTY Appeals Chamber held “that the Trial Chamber erred when it considered that ‘educational institutions 
are undoubtedly immovable property of great importance to the cultural heritage of peoples’ as the special rules 
applicable to cultural property cannot be construed as applying to all institutions dedicated to education such as 
schools. See ICTY, Kordic and Cerkez Appeal Judgement, para. 92 (in relation to Article 3(d) of the ICTY Statute, the 
consideration may also apply mutatis mutandis to the present crime).

1485	 See above, paras 671-688. In Brdanin, the ICTY Trial Chamber recongised that “the offence of destruction or wilful 
damage to institutions dedicated to religion overlaps to a certain extent with the offence of unlawful attacks on 
civilian objects” except for the fact “that the object of the offence of destruction or wilful damage to institutions 
dedicated to religion is more specific.” See ICTY, Brdanin Trial Judgement, para. 596 (in relation to Article 3(d) of 
the ICTY Statute, the consideration may also apply mutatis mutandis to the present crime).

1486	 See paras 921-931.
1487	 For instance Article 53 of Additional Protocol I protecting cultural objects and places of workshop is placed under 

Chapter III of the Protocol titled “Civilian Objects”; ICRC blog, What objects are especially protected under IHL?; 
ICTY, Brdanin Trial Judgement, , para. 596 (“Institutions dedicated to religion must be presumed to have a civilian 
character and to enjoy the general protection to which these objects are entitled to under Article 52 of Additional 
Protocol I. Pursuant to Article 52 of Additional Protocol I, institutions dedicated to religion as general civilian objects 
should not be attacked.”) (footnotes omitted) (in relation to Article 3(d) of the ICTY Statute, the consideration may 
also apply mutatis mutandis to the present crime).

1488	 ICTY, Stugar Trial Judgement, para. 310 (in relation to Article 3(d) of the ICTY Statute, the consideration may also 
apply mutatis mutandis to the present crime).

1489	 ICC, Ntaganda Trial Judgement, para. 1146 (“In principle, all objects are protected under IHL as being civilian, apart 
from those ‘objects which by their nature, location, purpose or use make an effective contribution to military action 
and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a 
definite military advantage’”) in relation to the offence of attacking protected objects in non-international armed 
conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present crime); ICRC, 
IHL Database, Customary IHL, ICRC Rule 8. Definition of Military Objectives. See paras 671-688.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Sentence/NotIndexable/IT-01-42%231-S/JUD113R0000089506.TIF
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://blogs.icrc.org/ilot/2017/08/14/objects-specially-protected-ihl/
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-01-42/JUD133R2000184306.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule8
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742.	 As provided in Article 52(3) of Additional Protocol I and recognised by the ICTY, ci-
vilian objects are presumed not to be military objectives: “Article 52(3) of Additional 
Protocol I provides that in case of doubt as to whether an object which is normally 
dedicated to civilian purposes, such as a place of worship, a house or other dwelling 
or a school, is being used to make an effective contribution to military action, it shall 
be presumed not to be so used.”1490

743.	 Moreover, protected buildings do not lose their protected status merely by being in 
the vicinity of military objectives.1491 However, as recognised by the ICTY, “[i]n such 
a case, the practical result may be that it cannot be established that the acts which 
caused destruction of or damage to cultural property were ‘directed against’ that cul-
tural property, rather than the military installation or use in its immediate vicinity.”1492

1490	 See e.g. ICTY, Brdanin Trial Judgement, , para. 596, fn 1508 (in relation to Article 3(d) of the ICTY Statute, the con-
sideration may also apply mutatis mutandis to the present crime). Article 52(3) of Additional Protocol I (“In case of 
doubt whether an object which is normally dedicated to civilian purposes, such as a place of worship, a house or 
other dwelling or a school, is being used to make an effective contribution to military action, it shall be presumed 
not to be so used.”).

1491	 ICTY, Stugar Trial Judgement, para. 310 (“Nevertheless, the established jurisprudence of the Tribunal confirming 
the ‘military purposes’ exception which is consistent with the exceptions recognised by the Hague Regulations of 
1907 and the Additional Protocols, persuades the Chamber that the protection accorded to cultural property is lost 
where such property is used for military purposes. Further, with regard to the differences between the Blaskic and 
Naletilic Trial Judgements noted above (regarding the use of the immediate surroundings of cultural property for 
military purposes), and leaving aside any implication of the issue of imperative military necessity, the preferable 
view appears to be that it is the use of cultural property and not its location that determines whether and when the 
cultural property would lose its protection. Therefore, contrary to the Defence submission the Chamber considers 
that the special protection awarded to cultural property itself may not be lost simply because of military activities or 
military installations in the immediate vicinity of the cultural property.”) (footnotes omitted) (in relation to Article 
3(d) of the ICTY Statute, the consideration may also apply mutatis mutandis to the present crime); ICTY, Natelic and 
Martinovic Trial Judgement, para. 604 (“The Chamber respectfully rejects that protected institutions ‘must not have 
been in the vicinity of military objectives’. The Chamber does not concur with the view that the mere fact that an 
institution is in the ‘immediate vicinity of military objective’ justifies its destruction.”) (footnotes omitted) (in relation 
to Article 3(d) of the ICTY Statute, the consideration may also apply mutatis mutandis to the present crime).

1492	 ICTY, Stugar Trial Judgement, para. 310 (in relation to Article 3(d) of the ICTY Statute, the consideration may also 
apply mutatis mutandis to the present crime).

https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-01-42/JUD133R2000184306.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-01-42/JUD133R2000184306.pdf
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CASE STUDIES
WHETHER A RELIGIOUS BUILDING WAS A MILITARY OBJECTIVE
ICTY, BRDANIN APPEAL JUDGEMENT, PARAS 340-341 
(FOOTNOTES OMITTED)
“The evidence referred to in the Trial Judgment in relation to the religious sites destroyed in 
the territory of the ARK in 1992 does not suggest that any of these sites may have been used for 
military purpose, or that their total or partial destruction offered a definite military advantage 
to the Bosnian Serb forces. Brdanin refers to no such evidence on appeal. To the contrary, there 
is evidence that these sites were destroyed as a part of a campaign to ethnically cleanse the area 
of its Muslim and Croat citizens. This is consistent with the Trial Chamber’s findings regarding 
‘the deliberate campaign of devastation of the Bosnian Muslim and Bosnian Croat religious and 
cultural institutions’, which ‘was just another element of the larger attack. The final objective, 
however, was the removal of the population and the destruction of their homes’.[…] The very 
manner in which many of the sites were damaged or destroyed, including the time required to 
mine churches, mosques, and minarets and to blow them up (or to set them on fire), suggests 
that these installations contained no military threat, but were instead systematically destroyed 
because of their religious significance to the ethnicities targeted. There is nothing to suggest that 
their destruction provided any kind of advantage in weakening the military forces opposing the 
Bosnian Serbs, favoured the Bosnian Serb position, or was otherwise justified by military necessity.”

WHETHER A HOSPITAL WAS A MILITARY OBJECTIVE
ICC, NTAGANDA TRIAL JUDGEMENT, PARA. 1147 
(FOOTNOTES OMITTED)1493
Because persons seeking treatment were present at the Sayo health centre, the Chamber finds 
that the health centre was in use as a medical facility at the time of the attack. The evidence 
before the Chamber provides no indication that the health centre in Sayo was used, at the time 
of the attack, in any manner which would invalidate its protected status so as to turn it into a 
military objective. The Chamber therefore concludes that the health centre in Sayo qualified as 
a protected object for the purpose of Article 8(2)(e)(iv) of the Statute.

c.	 Definition of Attacking Protected Buildings (Subjective elements)1494

744.	 The subjective elements of the war crime of attacking protected buildings under 
the ICC framework are that the perpetrator: (1) intentionally directed an attack; (2) 
intended the protected buildings to be the object of the attack and (3) was aware 
that the buildings were dedicated to religion, education, art, science or charitable 

1493	 In relation to the offence of attacking protected objects in non-international armed conflict under Article 8(2)(e)(iv), 
the consideration may also apply mutatis mutandis to the present crime.

1494	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

https://www.refworld.org/cases,ICTY,48aae70a2.html
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
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purposes, historic monuments, hospitals or places where the sick and wounded are 
collected and are not military objectives.1495

745.	 The perpetrator intentionally directed an attack.1496

746.	 The perpetrator intended the protected buildings to be the object of the attack and 
was aware that the buildings were dedicated to religion, education, art, science or 
charitable purposes, historic monuments, hospitals or places where the sick and 
wounded are collected and are not military objectives. In the Ntaganda case, the ICC 
Trial Chamber specified that it “must be demonstrated that the perpetrator intended 
to attack a building or place dedicated to one of the specific functions listed in [the 
crime of attacking protected buildings], and not just any object not constituting a 
military objective”.1497

747.	 In assessing the intent of the perpetrator, in the Al Mahdi case, the ICC Trial Chamber 
considered whether or not the protected buildings were listed as protected sites by 
UNESCO,1498 the significance of the protected building to the local population,1499 the 
nature of the attack (i.e. modus operandi,1500 perpetrators, timing,1501 weapons used, 
level of destruction),1502 as well as the guilty pleas1503.

d.	 Contextual Elements

748.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1504

1495	 ICC Elements of Crimes, Article 8(2)(b)(ix); ICC Statute, Article 30. ICC, Katanga Trial Judgement, , para. 808 (“For 
the mental element of the crime to be established, the perpetrator must have (1) intentionally directed an attack; (2) 
intended the civilian population or individual civilians to be the object of the attack; (3) been aware of the civilian 
character of the population or of civilians not taking part in hostilities; and (4) been aware of the factual circum-
stances that established the existence of an armed conflict.”) (footnotes omitted); Triffterer and Ambos (eds.), Rome 
Statute of the International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-
Baden: Nomos, 2016, p. 365, para. 216 (“With regard to the mental elements required, reference may be made to 
the explanations given for the war crime of attacking civilians [...]. The same approach was taken mutatis mutandis 
for all crimes covering unlawful attacks.”) (footnotes omitted).

1496	 This subjective element flows from ordinary intent and knowledge under Article 30 of the ICC Statute.
1497	 ICC, Ntaganda Trial Judgement, para. 1147 (in relation to the offence of attacking protected objects in non-inter-

national armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present 
crime).

1498	 ICC, Al Mahdi Trial Judgement, paras 39 (in relation to the offence of attacking protected objects in non-international 
armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present crime), 
46.

1499	 ICC, Al Mahdi Trial Judgement, para. 46 (in relation to the offence of attacking protected objects in non-international 
armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present crime).

1500	 ICC, Al Mahdi Trial Judgement, para. 48 (in relation to the offence of attacking protected objects in non-international 
armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present crime).

1501	 ICC, Al Mahdi Trial Judgement, para. 47 (in relation to the offence of attacking protected objects in non-international 
armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present crime).

1502	 ICC, Al Mahdi Trial Judgement, paras 47-48 (in relation to the offence of attacking protected objects in non-inter-
national armed conflict under Article 8(2)(e)(iv), the consideration may also apply mutatis mutandis to the present 
crime.

1503	 ICC, Al Mahdi Trial Judgement.
1504	 See above, paras 188-189. 

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/court-record/icc-01/12-01/15-171#:~:text=Document%3A-,English,-(1.37%20MB%20%7C%2049
https://www.icc-cpi.int/court-record/icc-01/12-01/15-171#:~:text=Document%3A-,English,-(1.37%20MB%20%7C%2049
https://www.icc-cpi.int/court-record/icc-01/12-01/15-171#:~:text=Document%3A-,English,-(1.37%20MB%20%7C%2049
https://www.icc-cpi.int/court-record/icc-01/12-01/15-171#:~:text=Document%3A-,English,-(1.37%20MB%20%7C%2049
https://www.icc-cpi.int/court-record/icc-01/12-01/15-171#:~:text=Document%3A-,English,-(1.37%20MB%20%7C%2049
https://www.icc-cpi.int/court-record/icc-01/12-01/15-171#:~:text=Document%3A-,English,-(1.37%20MB%20%7C%2049
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ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1505 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1506

e)	 War Crimes by Employment of Prohibited Means and Methods of Warfare

i.	 Killing or wounding a hors de combat (ICTY Statute, Article 3; ICC Statute, Article 
8(2)(b)(vi))

APPLICABILITY: THE WAR CRIME OF KILLING OR WOUNDING 
PERSONS HORS DE COMBAT CAN BE CONSIDERED TO BE 
CRIMINALISED UNDER ARTICLE 438(1) OF THE CCU, AS IT IS 
SUBSUMED UNDER THE NOTIONS OF “USE OF METHODS OF THE 
WARFARE PROHIBITED BY INTERNATIONAL INSTRUMENTS” AND 
“OTHER VIOLATIONS OF RULES OF THE WARFARE RECOGNIZED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BY BINDING BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS 749-753).

Elements of the crime: To convict a perpetrator for killing or wounding persons hors de 
combat as a war crime the following elements must be established:

(1)	 Objective elements
•	 The perpetrator by act or omission killed, caused the death of or injured one or more persons 

(paras 756-758).
•	 Such person or persons were hors de combat (paras. 759-762).

(2)	 Subjective elements
•	 The perpetrator intended to kill, cause death or injure, or was aware that death or injury 

would occur in the ordinary course of events from his act or culpable omission (paras 765-766).
•	 The perpetrator was aware of the factual circumstances that established the hors de combat 

status (paras 767-768).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 769).
•	 The conduct of the perpetrator took place in the context of and was associated with the 

conflict (para. 769).
•	 The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 769).

1505	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(ix).
1506	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(ix).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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a.	 Applicability under Article 438

749.	 Article 438 of the CCU does not explicitly mention the war crime of killing or wound-
ing persons hors de combat. However this offence may be subsumed within “use of 
methods of warfare prohibited by international instruments” to which Article 438(1) 
refers. Ukraine has ratified the instruments that prohibit killing or wounding persons 
hors de combat. Given this, it may also be subsumed within “any other violations of 
rules of warfare recognized by international instruments consented to be binding 
by the Verkhovna Rada of Ukraine” to which Article 438(1) refers. This violation has 
been recognised as a war crime. It may be concluded that the violation may be con-
sidered criminalised under Article 438.

750.	 Killing or wounding persons hors de combat is a method of warfare prohibited by 
international treaties and a violation of rules of warfare recognised by internation-
al treaties ratified by Ukraine. Attacks on persons hors de combat are a prohibited 
“method of warfare”.1507 This serious violation of IHL applicable in international armed 
conflict is set out in Article 23(c) of the Hague Regulations.1508 The violation is also 
sourced from Article 35(2) generally, and Article 41 specifically, of Additional Proto-
col I.1509 Ukraine is a State party to the 1907 Hague Convention (IV) with its Annexed 
Regulations and to Additional Protocol I.1510 Given this, violation of this prohibition 
may also be subsumed as “other violations of rules of warfare recognized by inter-
national instruments consented to be binding by the Verkhovna Rada of Ukraine” 
prong of Article 438(1).

751.	 Recognition as a war crime. Further, this violation is recognised as a war crime, with 
the status of customary international law. It is recognised as a war crime because it 
is a grave breach of Additional Protocol I under Article 85.1511 The ICRC’s Customary 
Law Study considers its criminalisation as customary.1512 The IMT at Nuremberg 
considered that violations of the 1907 Hague Convention (IV)’s Annexed Regulations 
were war crimes because these treaty rules had crystallised into customary law by 
the time of the Second World War.1513

752.	 Finally, killing or wounding persons hors de combat is expressly codified as a war 
crime in Article 8(2)(b)(vi) of the ICC Statute.1514

1507	 ICRC, Casebook: How Does Law Protect in War?, A to Z Glossary “Methods of Warfare”; Kalshoven and Zegveld, Con-
straints on the Waging of War: An Introduction to International Humanitarian Law, 4th Edition, ICRC and Cambridge 
University Press, 2011, pp 33, 37-38, 92, 96-97..

1508	 Hague Regulations, Article 23(c).
1509	 Additional Protocol I, Articles 35(2), 41.
1510	 Ukraine acceded to the 1907 Hague Convention (IV) on 29 May 2015, and ratified Additional Protocol I on 25 Janu-

ary 1990. ICRC, IHL Database, Treaties, States Parties and Commentaries, 1907 Hague Convention (IV); Additional 
Protocol. Note that the violation also has the status of customary international law. ICRC, IHL Database, Customary 
IHL, Rule 47. Attacks against Persons Hors de Combat.

1511	 Additional Protocol I, Article 85(1)-(3)(e), (5).
1512	 ICRC, IHL Database, Customary IHL, Rule 156. Serious violations of international humanitarian law constitute war 

crimes. 
1513	 IMT Nuremberg, Göring et al., Judgement delivered on 30 September and 1 October 1946, in 22 The Trial of German 

Major War Criminals: Proceedings of the International Military Tribunal sitting at Nuremberg, Germany, pp 445, 467.
1514	 ICC Statute, Article 8(2)(b)(vi).

https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://casebook.icrc.org/glossary/methods-warfare
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907/state-parties
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule47
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156
https://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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753.	 These factors support a finding that killing or wounding persons hors de combat is 
criminalised under Article 438 of the CCU.

b.	 Definition of killing or wounding persons hors de combat (Objective Elements)

754.	 The objective elements of killing or wounding persons hors de combat are : (1) the 
perpetrator killed, caused the death of or injured one or more persons; and (2) such 
person or persons were hors de combat.1515

755.	 The crime of killing or wounding persons hors de combat1516 shares the element of 
killing one or more persons with the war crime of wilful killing / murder.1517 As such, 
jurisprudence elaborating on wilful killing may assist in interpreting this common 
element in relation to killing or wounding persons hors de combat. However, there 
are important differences, including (1) killing is not a necessary element of this war 
crime, wounding persons hors de combat is sufficient; and (2) this crime is limited 
to a particular type of victim in a particular situation, namely persons, principally 
combatants, who are hors de combat.

756.	 The perpetrator killed, caused the death of or injured one or more persons. Unlike 
the crime of wilful killing, causing injury is sufficient to commit the crime of killing 
or wounding persons hors de combat. Killing would attract a higher penalty under 
Article 438(2) of the CCU, but it is not a necessary element of this crime.

757.	 As with the crime of wilful killing, killing or wounding persons hors de combat may 
be committed by action, and — at least in theory — possibly also by omission. To 
demonstrate this crime, evidence must show that one or more persons died or were 
physically injured “as a result of” the perpetrator’s acts or omissions. Put otherwise, 
there must be a causal link between the perpetrator’s act or omission and the person’s 
death or injury.1518

1515	 ICC Elements of Crimes, Article 8(2)(b)(vi).
1516	 Per ICC Statute, Article 8(2)(b)(vi).
1517	 Cf. ICC Statute, Article 8(2)(a)(i), 8(2)(c)(i).
1518	 Under ICTY Statute, Articles 2(a) and 3 wilful killing/murder but relevant by analogy to ICC Statute, Article 8(2)(b)

(vi) killing or wounding persons hors de combat: ICTY, Kordic and Cerkez Appeal Judgement, para. 36 (“The Appeals 
Chamber recalls that the elements of wilful killing under Article 2 of the Statute are the death of the victim as the 
result of the action(s) of the accused”); ICTY, Celebici Trial Judgement, para. 424 (“The first of these may be termed 
the actus reus – the physical act necessary for the offence. In relation to homicide of all natures, this actus reus is 
clearly the death of the victim as a result of the actions of the accused. The Trial Chamber finds it unnecessary to 
dwell on this issue, although it notes that omissions as well as concrete actions can satisfy the actus reus element”); 
ICTY, Brdanin Trial Judgement, paras 381 (“The death was caused by an act or omission of the accused, or of a person 
or persons for whose acts or omissions the accused bears criminal responsibility”), 382 (“The actus reus consists in 
the action or omission of the accused resulting in the death of the victim”); see further Triffterer and Ambos (Eds.), 
Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, pp 390-391, 
paras 305 ("The wording ‘killing or wounding’ implies that there must be a result of death or physical injury."), 306 
("While it is submitted that omission may give rise to criminal responsibility under the Rome Statute, it is not entirely 
clear under what circumstances this would apply with regard to article 8 para. 2 (b) (vi). It appears appropriate that 
killing or wounding a person hors de combat by omission may amount to the war crime defined under article 8 para. 
2 (b) (vi) under certain circumstances. This would appear to at least be the case insofar the perpetrator has, first, 
the requisite mental elements, in particular being aware of the hors de combat status of the combatant and intend-
ing his or her death or injury, and when, second, the omission violates a duty under humanitarian law, except, for 
instance, where the circumstances did not permit to comply with the duty or would have subjected the perpetrator 
to undue disadvantage or hazard. Consequently, withholding medical care for a wounded prisoner of war, starving 

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
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758.	 However, the perpetrator’s conduct does not need to be the sole cause of the victim’s 
death or injury. It is sufficient that the perpetrator’s acts or omissions substantially 
contributed to the death or injury of the person(s).1519

759.	 Such person or persons were hors de combat. The status of being hors de combat is 
defined in Article 41(2) of Additional Protocol I.

ADDITIONAL PROTOCOL I, ARTICLE 41: SAFEGUARD OF AN ENEMY 
HORS DE COMBAT
1.	 A person who is recognized or who, in the circumstances, should be recognized to be ‘hors 

de combat’ shall not be made the object of attack.
2.	 A person is ‘hors de combat’ if:

	 (a)	 he is in the power of an adverse Party;
	 (b)	 he clearly expresses an intention to surrender; or
	 (c)	� he has been rendered unconscious or is otherwise incapacitated by wounds or sickness, 

and therefore is incapable of defending himself;
provided that in any of these cases he abstains from any hostile act and does not attempt to escape.

760.	 The significance of this protection and this crime is that their application focusses 
on the interval from the moment persons become hors de combat in fact on the bat-
tlefield up to and overlapping with the moment they attain a more secure status, 
e.g. — determinative — prisoner of war status.1520 This restricts methods of warfare 
interrelated with protection as/when persons become defenseless, including by rea-
son of wounds or sickness and as/when persons are in the power of an adverse party, 
including eventually as POWs.1521

761.	 Commentary suggests the crime’s victims can be combatants, but also civilians who 
directly participated in hostilities then became hors de combat.1522

such prisoner to death, or not helping to rescue shipwrecked violates a duty under humanitarian law and might 
thus amount to the war crime defined under article 8 para. 2 (b) (vi) Rome Statute.")

1519	 Under ICC Statute, Article 8(2)(a)(i) wilful killing but relevant by analogy to ICC Statute, Article 8(2)(b)(vi) killing or 
wounding persons hors de combat: ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 
296 ("The Chamber also adopts the ICTY conclusion that ‘the conduct of the accused must be a substantial cause of 
the death of the victim’."). Under ICTY Statute, Articles 2(a) and/or 3 wilful killing / murder but relevant by analogy to 
ICC Statute, Article 8(2)(b)(vi) killing or wounding persons hors de combat: ICTY, Brdanin Trial Judgement, para. 382 
(“The Prosecution need only prove beyond reasonable doubt that the accused’s conduct contributed substantially to 
the death of the victim”); ICTY, Karadzic Trial Judgement, para. 446 (“With regard to the requisite causal nexus, the 
requirement that death must have occurred ‘as a result of ’ the perpetrator’s act or omission does not require this 
to be the sole cause for the victim’s death; it is sufficient that the ‘perpetrator’s conduct contributed substantially to 
the death of the person’”).

1520	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 383-388, paras 269, 275, 283, 291, 293; see ICRC Commentary on Additional Protocol I, pp 
484-485 para. 1612.

1521	 ICRC Commentary on Additional Protocol I, p. 482 para. 1603; see also Triffterer and Ambos (Eds.), Rome Statute of 
the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 384, para. 275.

1522	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 383-385, 387-388, paras 270, 279-280, 282, 292, 294; see also ECtHR, Kononov v. Latvia, Grand 
Chamber Judgement. For definition of combatants, civilians and the latter’s direct participation in hostilities see 
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ICRC COMMENTARY ON ADDITIONAL PROTOCOL I, PP 486-487 PARAS 
1618-1619:
[A] soldier who wishes to indicate that he is no longer capable of engaging in combat, or that he 
intends to cease combat, lays down his arms and raises his hands. Another way is to cease fire, 
wave a white flag and emerge from a shelter with hands raised, whether the soldiers concerned 
are the crew of a tank, the garrison of a fort, or camouflaged combatants in the field. If he is 
surprised, a combatant can raise his arms to indicate that he is surrendering, even though he 
may still be carrying weapons […]
In the air, it is generally accepted that a crew wishing to indicate their intention to cease combat, 
should do so by waggling the wings while opening the cockpit (if this is possible). At sea, fire 
should cease and the flag should be lowered. These measures can be supplemented by radio 
signals transmitted on international frequencies for callsigns.

762.	 To further elaborate on Article 41 of Additional Protocol I and the criteria of persons 
hors de combat who surrender:

•	 a person is not required to have a particular legal status, and nor is there required 
particular formalities in surrender; but, on the other hand

•	 any intention to surrender does need to be signaled in a clear and unequivocal way,
as illustrated in the following two cases:

CASE STUDY 1: ECTHR, KONONOV V. LATVIA, GRAND CHAMBER 
JUDGEMENT
The Applicant was convicted by the Latvian courts in 2000–2004 of war crimes from the Second 
World War, when he was a member of a Soviet ‘Red Partisans’ commando unit.1523

Geneva Convention III, Article 4; Additional Protocol I, Articles 43-44, 50-51(3); ICRC Commentary on Additional 
Protocol I, p. 619, para. 1944; Melzer and ICRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities 
under International Humanitarian Law, 2009. 

1523	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 3, 14, 30, 38, 39.

https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-98669%22]}
https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-98669%22]}
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
https://www.icrc.org/en/doc/assets/files/other/icrc-002-0990.pdf
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The ECtHR relied on the Latvian courts’ factual findings.1524 Namely that in 1944 the Applicant and 
his unit had undertaken a punitive expedition to the village of Mazie Bati, which was then under 
German administration, on suspicion that certain inhabitants had betrayed another group of 
Partisans to the Germans.1525 The unit had entered Mazie Bati and, after finding weapons including 
rifles and grenades supplied by the Germans, had set fire to buildings; attacked, beaten and shot 
villagers; killing several of them, including women, one of whom was pregnant.1526 None of them 
had been armed or offered resistance.1527 Since the facts were disputed, the ECtHR proceeded on 
the factual hypothesis most favorable to the Applicant.1528 Namely that the villagers were “collab-
orators”, “civilians who had participated in hostilities”, or even “combatants”.1529

The Applicant had been convicted under Article 68-3 of the Latvian Criminal Code.1530 Article 
68-3 gave examples of war crimes, but it referred to “relevant legal conventions” for precise 
definitions.1531 Accordingly the Applicant’s conviction had been based on international law, as it 
stood in 1944.1532 The ECtHR considered that Article 23(c) of the 1907 Hague Regulations com-
prised a sufficiently clear legal basis for the killing, injuring and ill-treatment of the villagers to 
have violated the rule protecting enemy hors de combat — in this case not engaging in hostilities 
and not carrying arms.1533 Such persons were not required to have a particular legal status or 
to have formally surrendered.1534 As combatants, the villagers would also have been entitled to 
protection as prisoners of war under the control of the Applicant and his unit.1535 Accordingly, the 
ECtHR was satisfied that, at the time they were committed, the Applicant’s acts had constituted 
war crimes, which were defined with sufficient accessibility and foreseeability by the laws and 
customs of war.1536

CASE STUDY 2: ECTHR, KORBELY V. HUNGARY, GRAND CHAMBER 
JUDGEMENT (DIFFERENT CRIME-BASE BUT RELEVANT BY ANALOGY 
TO ICC STATUTE, ARTICLE 8(2)(B)(VI) KILLING OR WOUNDING 
PERSONS HORS DE COMBAT)
The Applicant was convicted by the Hungarian courts for his participation in quelling a riot in 
Tata during the 1956 revolution.1537

1524	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 15, 38, 189-191.
1525	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 15-16, 22-24.
1526	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 17-19, 38, 191-192.
1527	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 17-19, 38, 191.
1528	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 21, 188, 193-194.
1529	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 22, 31, 33, 36-37, 146, 165, 192-194, 201-203, 216.
1530	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 32, 35, 38, 47-51, 196.
1531	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 47-48, 51, 196.
1532	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 47-51, 52, 85, 91, also 196, 199.
1533	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 191, 203-204, 216.
1534	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, para. 216.
1535	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, paras 201-202, 216.
1536	 ECtHR, Kononov v. Latvia, Grand Chamber Judgement, para. 216. See also ibidem, para. 235.
1537	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, paras 2, 9, 11, 20, 27, 35.
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According to the Hungarian courts, he had commanded a 15-strong squad in an assignment to 
regain control of a police building which had been taken over by insurgents.1538 He had shot, and 
ordered his men to shoot, at an insurgent and several people died or were injured.1539

The Applicant had been convicted under Hungarian domestic law’s treatment of these homicides 
as so-called “crimes against humanity” supposedly falling under Common Article 3 of the Geneva 
Conventions [sic.].1540 The conviction was based on international law.1541 In determining the issue 
of whether the offence which the applicant was ultimately convicted of had been defined with 
sufficient accessibility and foreseeability, the ECtHR examined the question whether, based on the 
domestic courts’ own findings, it could reasonably be said that the victim of the alleged offence 
was taking no active part in the hostilities and had laid down his arms such that his killing would 
have been prohibited under accepted international law standards.1542

The domestic courts’ findings showed that the deceased had secretly been carrying a handgun 
and had not clearly and unequivocally signaled an intention to surrender.1543 Instead, he had 
embarked on an animated quarrel with the Applicant before drawing his gun with unknown 
intentions.1544 This is when he had been shot.1545 Under commonly accepted international law 
standards applicable at the time, the ECtHR was not satisfied that the deceased could be said to 
have laid down his arms.1546 It had not been shown that it was foreseeable that the applicant’s 
acts constituted a crime under international law.1547

c.	 Definition of killing or wounding persons hors de combat (Subjective 
Elements)1548

763.	 The subjective elements of killing or wounding persons hors de combat are : (1) the 
perpetrator intended to kill, cause death or injure, or was aware that death or injury 
would occur in the ordinary course of events from his act or omission; and (2) the 
perpetrator was aware of the factual circumstances that established the victim’s hors 
de combat status.1549

764.	 Again, the crime of killing or wounding persons hors de combat1550 shares, with the war 
crime of wilful killing / murder,1551 an element of intending to kill or cause death, or 
intending to inflict grievous bodily harm with awareness that death would occur in 
the ordinary course of events. As such, jurisprudence elaborating on wilful killing 

1538	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, paras 11-12, 21.
1539	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, paras 15, 21.
1540	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, paras 21, 74, 76.
1541	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, paras 23. See also ibidem, para. 73.
1542	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, paras 73-77, 86-90.
1543	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, paras 14, 88, 90-91.
1544	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, paras 14-15, 91.
1545	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, para. 91.
1546	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, para. 91.
1547	 ECtHR, Korbely v. Hungary, Grand Chamber Judgement, para. 95.
1548	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1549	 ICC Elements of Crimes, Article 8(2)(b)(vi); ICC Statute, Article 30.
1550	 Per ICC Statute, Article 8(2)(b)(vi).
1551	 Cf. ICC Statute, Articles 8(2)(a)(i), 8(2)(c)(i).
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may assist in interpreting this common element in relation to killing or wounding 
persons hors de combat. .

765.	 The perpetrator intended to kill, cause death or injure, or was aware that death 
or injury would occur in the ordinary course of events from his act or omission.

766.	 If the injury or death is accidental (not the foreseeable consequence of the actions or 
omissions of the perpetrator) then the conduct of the perpetrator would not constitute 
killing or wounding a person hors de combat. On the other hand, premeditation would 
not be required for the war crime of killing or wounding a person hors de combat to 
be established.1552

767.	 The perpetrator was aware of the factual circumstances that established the hors 
de combat status.1553 Some commentary suggests that not only are attacks forbidden 
against persons who are known to be hors de combat, but also against those who, in 
the circumstances should be recognised to be hors de combat, i.e. what a reasonable 
person should have recognised.1554

768.	 This is consistent with the wording of Article 41(1) of Additional Protocol I, and may 
be true in terms of IHL violations. To enter a war crime conviction, however, the 
perpetrator’s intent and knowledge, including awareness of the factual circumstanc-
es establishing hors de combat status, must be proved to the criminal standard.1555 
Mistakes of fact exclude criminal responsibility if they negate the mental element 
required by the crime.1556

d.	 Contextual Elements

769.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1557

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1558 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1559

1552	 Under ICTY Statute, Articles 2(a) and 3 wilful killing/murder but relevant by analogy to ICC Statute, Article 8(2)(b)(vi) 
killing or wounding persons hors de combat: ICTY, Celebici Trial Judgement, para. 433 (“The Trial Chamber is further 
instructed by the plain, ordinary meaning of the word ‘wilful’, as found in the Concise Oxford English Dictionary, 
which is ‘intentional, deliberate’. There is, on this basis, no divergence of substance between the use of the term 
‘wilful killing’ and the French version, ‘l’homicide intentionnel’. (…) The essence to be derived from the usage of 
this terminology in both languages is simply that death should not be an accidental consequence of the acts of the 
accused.”); ICTY, Brdanin Trial Judgement, para. 386 (“The Trial Chamber finds that the mens rea for murder and 
wilful killing does not require premeditation”).

1553	 ICC Statute, Article 30(3); ICC Elements of Crimes, Article 8(2)(b)(vi), Element 3.
1554	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 383, para. 273.
1555	 ICC Statute, Article 30; Additional Protocol I, Article 85(3)(e).
1556	 ICC Statute, Article 32.
1557	 See above, paras 188-189.
1558	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(vi).
1559	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(vi).
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ii.	 Making improper use of distinctive signs (ICC Statute, Article 8(2)(b)(vii))

APPLICABILITY: THE WAR CRIME OF MAKING IMPROPER USE OF 
DISTINCTIVE SIGNS CAN BE CONSIDERED TO BE CRIMINALISED 
UNDER ARTICLE 438(1) OF THE CCU, AS IT IS SUBSUMED UNDER 
THE NOTIONS OF “USE OF METHODS OF THE WARFARE PROHIBITED 
BY INTERNATIONAL INSTRUMENTS” AND “OTHER VIOLATIONS 
OF RULES OF THE WARFARE RECOGNIZED BY INTERNATIONAL 
INSTRUMENTS CONSENTED TO BY BINDING BY THE VERKHOVNA 
RADA (PARLIAMENT) OF UKRAINE” (PARAS 770-774).

Elements of the crime: To convict a perpetrator making improper use of distinctive signs as 
a war crime the following elements must be established:

(1)	 Objective elements
•	 The perpetrator used a distinctive sign, which are classifiable into four types or categories 

of signs (paras 776-777).
•	 Such use was improper (paras 778-784).
•	 The conduct resulted in death or serious personal injury (para. 785).

(2)	 Subjective elements
•	 The perpetrator meant to engage in the conduct of using the distinctive sign, in the manner 

described in the elements above depending on the type or category of sign, and/or meant 
to cause the consequence associated with such use, as described in the elements above de-
pending on the type or category of sign (para. 787).

•	 The perpetrator knew or, depending on the type or category of sign, should have known of 
the prohibited nature of the improper use of the sign (para. 788).

•	 The perpetrator knew that the conduct could result in death or serious personal injury (paras 
789-790).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 791).
•	 The conduct of the perpetrator took place in the context of and was associated with the 

conflict (para. 791).
•	 The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 791).

a.	 Applicability under Article 438

770.	 Article 438 of the CCU does not explicitly mention the war crime of making improp-
er use of distinctive signs. However this offence may be subsumed within “use of 
methods of warfare prohibited by international instruments” to which Article 438(1) 
refers. The Verkhovna Rada of Ukraine has ratified the instruments that prohibit 
making improper use of distinctive signs. Given this, it may also be subsumed with-
in “any other violations of rules of warfare recognized by international instruments 



306  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

consented to be binding by the Verkhovna Rada of Ukraine” to which Article 438(1) 
refers. This violation has been recognised as a war crime. It may be concluded that 
the violation may be considered criminalised under Article 438.

771.	 Making improper use of distinctive signs is a method of warfare and a violation of 
rules of warfare recognised by international treaties ratified by Ukraine. Improper 
use of distinctive emblems and signs is a prohibited “method of warfare”.1560 This 
serious violation of IHL applicable in international armed conflict is sourced from 
Article 23(f) of the Hague Regulations.1561 The violation is also sourced from Articles 
37(1)(a), (d), 38 and 39(2) of Additional Protocol I.1562 Ukraine is a State Party to the 
1907 Hague Convention (IV) with its Annexed Regulations and to Additional Protocol 
I.1563 Given this, violation of this prohibition may also be subsumed as “other violations 
of rules of warfare recognized by international instruments consented to be binding 
by the Verkhovna Rada of Ukraine” prong of Article 438(1).

772.	 Recognition as a war crime. Further, this violation is recognised as a war crime, 
with the status of customary international law. Part of the violation is recognised as 
a war crime and grave breach of Additional Protocol I under Article 85, as concerns 
distinctive emblems of the Red Cross/Red Crescent movement or other protective 
signs recognised by the Geneva Conventions or Additional Protocol I.1564 The ICRC’s 
Customary Law Study considers the balance of the violation’s criminalisation as cus-
tomary.1565 The International Military Tribunal (IMT) at Nuremberg considered that 

1560	 ICRC, Casebook: How Does Law Protect in War?, A to Z Glossary “Methods of Warfare”; Kalshoven and Zegveld, Con-
straints on the Waging of War: An Introduction to International Humanitarian Law, 4th Edition, ICRC and Cambridge 
University Press, 2011, pp 33, 37-38, 92, 96.

1561	 Hague Regulations, Article 23(f) ("In addition to the prohibitions provided by special Conventions, it is especially 
forbidden […] To make improper use of a flag of truce, of the national flag or of the military insignia and uniform 
of the enemy, as well as the distinctive badges of the Geneva Convention."), 24 ("Ruses of war and the employment 
of measures necessary for obtaining information about the enemy and the country are considered permissible.").

1562	 Additional Protocol I, Articles 37(1)(a), (d) ("1. It is prohibited to kill, injure or capture an adversary by resort to 
perfidy […] The following acts are examples of perfidy: (a) the feigning of an intent to negotiate under a flag of truce 
or of a surrender […] (d) the feigning of protected status by the use of signs, emblems or uniforms of the United 
Nations or of neutral or other States not Parties to the conflict."), 37(2) ("2. Ruses of war are not prohibited. Such 
ruses are acts which are intended to mislead an adversary or to induce him to act recklessly but which infringe no 
rule of international law applicable in armed conflict and which are not perfidious because they do not invite the 
confidence of an adversary with respect to protection under that law […]"), 38 ("1. It is prohibited to make improper 
use of the distinctive emblem of the red cross, red crescent or red lion and sun or of other emblems, signs or signals 
provided for by the Conventions or by this Protocol. It is also prohibited to misuse deliberately in an armed conflict 
other internationally recognized protective emblems, signs or signals, including the flag of truce, and the protective 
emblem of cultural property. 2. It is prohibited to make use of the distinctive emblem of the United Nations, except 
as authorized by that Organization."), 39(2) ("It is prohibited to make use of the flags or military emblems, insignia 
or uniforms of adverse Parties while engaging in attacks or in order to shield, favour, protect or impede military 
operations.").

1563	 Ukraine acceded to the 1907 Hague Convention (IV) on 29 May 2015, and ratified Additional Protocol I on 25 January 
1990. ICRC, IHL Database, Treaties, States Parties and Commentaries, 1907 Hague Convention (IV); Additional Pro-
tocol I. Note that the violation also has the status of customary international law. ICRC, IHL Database, Customary 
IHL, Rule 58. Improper Use of the White Flag of Truce, Rule 59. Improper Use of the Distinctive Emblems of the 
Geneva Conventions, Rule 60. Improper Use of the United Nations Emblem or Uniform, Rule 61. Improper Use of 
Other Internationally Recognized Emblems, Rule 62. Improper Use of the Flags or Military Emblems, Insignia or 
Uniforms of the Adversary. 

1564	 Additional Protocol I, Article 85(1), (3)(f), (5).
1565	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes ("War crimes include the following serious 

violations of international humanitarian law: […] making improper use of distinctive emblems indicating protect-
ed status, resulting in death or serious personal injury; making improper use of the flag, the military insignia or 

https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://casebook.icrc.org/glossary/methods-warfare
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907/state-parties
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule58
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule59
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule60
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule61
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule62
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
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violations of the 1907 Hague Convention (IV)’s Annexed Regulations were war crimes 
because these treaty rules had crystallised into customary law.1566

773.	 Finally, making improper use of distinctive signs is expressly codified as a war crime 
in Article 8(2)(b)(vii) of the ICC Statute.1567

774.	 These factors support a finding that making improper use of distinctive signs is 
criminalised under Article 438 of the CCU.

b.	 Definition of making improper use of distinctive signs (Objective Elements)

775.	 The objective elements of making improper use of distinctive signs are : (1) The per-
petrator used a distinctive sign, which are classifiable into four types or categories 
of signs; (2) Such use was improper, with details depending on the type or category 
of sign and the context; and (3) The conduct resulted in death or serious personal 
injury.1568

776.	 The perpetrator used a distinctive sign, which are classifiable into four types or 
categories of signs. Namely the perpetrator used a flag of truce;1569 a flag, insignia 
or uniform of the hostile party;1570 a flag, insignia or uniform of the United Nations 
(UN);1571 or the distinctive emblems of the Geneva Conventions.1572

The flag of truce is white. It indicates intention to communicate or negotiate with the adversary, 
but it is also used to indicate the suspension of hostilities usually for a fixed time, or surrender.1573

Flags, insignia or uniforms of the UN include the blue UN flag, UN badges and UN helmets. 
They may be considered to also include other distinguishing marks identifying personnel of the 
military, police or civilian components of the UN or its specialized agencies, and vehicles, vessels, 
aircraft, buildings or other objects of the UN or its specialized agencies.1574

uniform of the enemy resulting in death or serious personal injury; killing or wounding an adversary by resort to 
perfidy”). See also Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd 
Edition, C.H.Beck Hart Nomos, 2016, p. 392, para. 312 ("Article 85 para. 3 (f) Add. Prot. I makes it a grave breach 
to cause death or serious injury by perfidiously using, in violation of article 37 Add. Prot. I, the protective signs 
recognized by the Geneva Conventions or the Additional Protocol I, which also includes, inter alia, the distinctive 
emblems of the United Nations but excludes adversary signs."), p. 398, para. 340 ("In contrast to the flag of truce 
and the distinctive emblems of the Geneva Conventions, which identify for instance non-combatants or persons 
hors de combat, and the UN signs, which indicate a special status, the flag, military insignia and uniform of the 
adversary do not indicate any protected status under humanitarian law."), also pp 400-401, para. 345 including fn. 
531, para. 350 including fn. 543.

1566	 IMT Nuremberg, Göring et al., Judgement delivered on 30 September and 1 October 1946; in 22 The Trial of German 
Major War Criminals: Proceedings of the International Military Tribunal sitting at Nuremberg, Germany, pp 445, 467.

1567	 ICC Statute, Article 8(2)(b)(vii).
1568	 ICC Elements of Crimes, Article 8(2)(b)(vii)-1, -2, -3, and -4.
1569	 ICC Elements of Crimes, Article 8(2)(b)(vii)-1, Element 1.
1570	 ICC Elements of Crimes, Article 8(2)(b)(vii)-2, Element 1.
1571	 ICC Elements of Crimes, Article 8(2)(b)(vii)-3, Element 1.
1572	 ICC Elements of Crimes, Article 8(2)(b)(vii)-4, Element 1.
1573	 See Hague Regulations, Article 32; Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A 

Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, pp 392, 397, paras 309, 335.
1574	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, pp 401-402, para. 354.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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The distinctive emblems of the Geneva Conventions refers principally to the red cross, the red 
crescent, and the red crystal or third protocol emblem.1575 They identify medical and spiritual 
personnel, medical units and transport, as well as personnel and property of the components of 
the International Movement of the Red Cross and Red Crescent.1576

777.	 Commentary notes that improper use of the foregoing signs, or expressing their 
effect, through modern means of communication, including e.g. radio, could be 
covered mutatis mutandis.1577

778.	 The use was improper, with details depending on the type or category of sign and 
the context.

779.	 Improper use of flag of truce. As concerns the flag of truce, the perpetrator made such 
use in order to feign an intention to negotiate when there was no such intention on 
the part of the perpetrator.1578 Commentary suggests the phrase “in a manner pro-
hibited under the international law of armed conflict” equates to improperly gaining 
a military advantage.1579

780.	 Improper use of flags, insignia or uniforms of the hostile party. As concerns flags, insignia 
or uniforms of the hostile party, the perpetrator made such use in a manner pro-
hibited under the international law of armed conflict while engaged in an attack.1580 
Commentary suggests the phrase “in a manner prohibited under the international 
law of armed conflict” equates to improperly gaining a military advantage.1581 Notably, 
the IHL prohibition on the use of these items, depends in part on whether they are 
used in air, naval, or land warfare.

781.	 In air warfare false signs are always prohibited and have always been prohibited.1582 
In naval warfare false signs are permitted before attacking.1583 In land warfare: (1) It 

1575	 See images in ICRC’s pdf. versions of Additional Protocol I, Annex I, Article 4 Fig. 2; and Additional Protocol III, 
Articles 2-3, Annex. The red lion and sun has not been used by any states since 1980. For fuller explanation and 
history about these and other emblems, see ICRC, IHL Database, Treaties, States Parties and Commentaries, Addi-
tional Protocol III. 

1576	 Geneva Convention I, Articles 24-27, 38-44; Geneva Convention II, Articles 22, 24-25, 27, 36-39, 41-44; Geneva Con-
vention IV, Articles 18-22; Additional Protocol I, Articles 8, 18, 22-23.

1577	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 397, para. 336; Dörmann, Elements of War Crimes under the Rome Statute of the International 
Criminal Court: Sources and Commentary, Cambridge University Press, 2003, p. 199; referenced in CILRAP CMN Case 
Matrix Network, Knowledge Hub: Means of Proof Digest, Article 8(2)(b)(vii)-1-3.

1578	 ICC Elements of Crimes, Article 8(2)(b)(vii)-1, Element 2; also ICRC Commentary on Additional Protocol I, p. 458, 
para. 1552 (“To raise the white flag without a reason or for the sole purpose of deflecting attention away from a 
military operation in progress, or for other purposes conflicting with the law of armed conflict, such as threatening 
not to give quarter, constitutes a breach and may give rise to sanctions.”).

1579	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 394-395, 397, paras 322, 326, 335.

1580	 ICC Elements of Crimes, Article 8(2)(b)(vii)-2, Element 2.
1581	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, pp 394-395, 398, paras 321-322, 326, 341.
1582	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 400, para. 346, including fn. 539.
1583	 Additional Protocol I Article 37(3) ("Nothing in this Article or in Article 37, paragraph 1 (d), shall affect the existing 

https://ihl-databases.icrc.org/assets/treaties/471-ATT2ERWF.pdf
https://ihl-databases.icrc.org/assets/treaties/615-AP-III-EN.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/apiii-2005
https://ihl-databases.icrc.org/en/ihl-treaties/apiii-2005
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://cilrap-lexsitus.org/means-proof-digest/8-2-b-vii-1/8-2-b-vii-1-3#3
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
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is clear that false signs cannot be used while engaged in an attack; (2) It is not clear 
exactly the extent to which false signs can be used other than while engaged in an 
attack, including preparation and the events leading thereto.1584

782.	 In addition, for Ukraine, under Article 39(2) of Additional Protocol I “[i]t is prohib-
ited to make use of the flags or military emblems, insignia or uniforms of adverse 
Parties while engaging in attacks or in order to shield, favour, protect or impede military 
operations”.1585

EXAMPLE OF THE IMPROPER USE OF FLAGS, INSIGNIA OR UNIFORMS 
OF THE HOSTILE PARTY: DUTCH CASE NO. 3271, NOTE I/66 BY DR. 
LITAWSKI, LEGAL OFFICER1586

The Accused German officer had ordered the Accused soldier and four other soldiers to carry out 
an operation that entailed: (1) disguising themselves as Dutch Royal Mounted Police, (2) going 
to a Dutch railway bridge on the border on the day Germany invaded the Netherlands; and (3) 
removing an explosive charge that had been placed there to forestall the German crossing.
The UN War Crimes Commission’s Committee I considered such deception a ruse of war or strata-
gem recognised under Article 24 of the 1907 Hague Regulations; but which was improper when 
used during the time of actual attack or defense in violation of Article 23(f) of the Regulations. The 
meaning of attack or defense was interpreted expansively to include wearing the Dutch uniform 
when the invasion was underway and there was ongoing fighting, in general.

783.	 Improper use of flags, insignia or uniforms of the UN. As concerns flags, insignia or uni-
forms of the UN, the perpetrator made such use in a manner prohibited under the 
international law of armed conflict.1587 Commentary suggests the phrase “in a man-
ner prohibited under the international law of armed conflict” equates to improperly 
gaining a military advantage.1588

generally recognized rules of international law applicable to […] the use of flags in the conduct of armed conflict at 
sea."); San Remo Manual on International Law Applicable to Armed Conflicts at Sea, Article 110 ("Ruses of war are 
permitted. Warships and auxiliary vessels, however, are prohibited from launching an attack whilst flying a false 
flag."); Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.
Beck Hart Nomos, 2016, p. 400, para. 345 including fns 532-534; quoting Politakis, 'Stratagems and the prohibition 
of perfidy with a special reference to the laws of war at sea' 45 Austrian Journal of Public and International Law 253, 
pp 272-301, 307.

1584	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 398, 400-401 paras 341, 347.

1585	 Additional Protocol I, , Article 39(2) (emphasis added). See also background in ICRC Commentary on Additional 
Protocol I, pp 466-467, paras 1573-1575; Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: 
A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 398, para. 340.

1586	 Dutch Case No. 3271, Note I/66 by Dr. Litawski, Legal Officer; in United Nations War Crimes Commission, History of 
the United Nations War Crimes Commission and the Development of the Laws of War, 1948, pp 490-491. For an illustration 
of legal and factual difficulties in the treatment of permissible ruse versus prohibited improper use, see also General 
Military Government Court of the United States Zone of Germany, Skorzeny et al. Trial, 18 August–9 September 1947; 
in United Nations War Crimes Commission, Vol. IX ed. Law Reports of Trials of War Criminals 90, 1949, pp 90-93; cf. 
against Skorzeny et al. Review, 14 April 1948.

1587	 ICC Elements of Crimes, Article 8(2)(b)(vii)-3, Element 2; also Additional Protocol I, Article 38(2) ("It is prohibited 
to make use of the distinctive emblem of the United Nations, except as authorized by that Organization" (emphasis 
added).

1588	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
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784.	 Improper use of Distinctive emblems of the Geneva Conventions. As concerns the distinctive 
emblems of the Geneva Conventions, the perpetrator made such use for combatant 
purposes, meaning purposes directly related to hostilities and not including medical, 
religious or similar activities, in a manner prohibited under the international law of 
armed conflict.1589 Commentary suggests the phrase “in a manner prohibited under 
the international law of armed conflict” equates to improperly gaining a military 
advantage.1590

EXAMPLE OF A CONVICTION FOR THE IMPROPER USE OF DISTINCTIVE 
EMBLEMS OF THE GENEVA CONVENTIONS: UNITED STATES 
INTERMEDIATE MILITARY GOVERNMENT COURT AT DACHAU, 
GERMANY, TRIAL OF HEINZ HAGENDORF1591

The Accused was charged with having “wrongfully used the Red Cross emblem in a combat zone 
by firing a weapon at U.S. soldiers from an enemy ambulance displaying such emblem”.
The Court found that the German ambulance drove at high speed through the village of Henyelez. 
The Accused, a passenger, fired multiple shots at several U.S. soldiers. The Court did not accept 
the Accused’s account that it was his ambulance that had been machine-gunned by the U.S. sol-
diers, and that he had not fired.
The Accused was convicted on the basis of Article 23(f) of the 1907 Hague Regulations, and the 
1929 Geneva Convention. The Commentator on the case stated that “misuse of the Red Cross 
emblem is a specific violation of the terms of The Hague and Geneva Conventions. It is hard to 
conceive of a more flagrant misuse than the firing of a weapon from an ambulance by personnel 
who were themselves protected by such emblems and by the Conventions, in the absence of an 
attack upon them.”

785.	 The conduct resulted in death or serious personal injury. The ICC Statute and El-
ements of Crimes’ wording “resulted in” might suggest a less direct causal link than 
article 85 para. 3 of Additional Protocol 1 that requires that death or serious injury 
is “caused” by the improper used of a distinctive sign.1592 In this regard, commen-
tary notes that it does not need to be the perpetrator improperly using the sign who 
themselves kills or injures the victim(s); it can be someone else entirely who kills or 
injures.1593 The death or serious personal injury may be that of any person as a con-

Hart Nomos, 2016, pp 394-395, paras 322, 326.
1589	 ICC Elements of Crimes, Article 8(2)(b)(vii)-4, Element 2 including fn. 42.
1590	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, pp 394-395, 404 paras 321-322, 326, 361.
1591	 United States Intermediate Military Government Court at Dachau, Germany, Trial of Heinz Hagendorf; in United 

Nations War Crimes Commission, Vol. XIII ed. Law Reports of Trials of War Criminals 146, pp 146-148.
1592	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 395, para. 328.
1593	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 395, para. 328 ("Under article 8 para. 2 (b) (vii) Rome Statute, and in contrast to the war crime 
of perfidious killing or wounding, it need not be the person improperly using the sign, nor anyone of his or her 
party to the conflict, that kills or wounds an adversary."); ICRC Commentary on Additional Protocol I, p. 448, para. 
1532 ("[Paragraph 1 of Article 38 of Additional Protocol I] is concerned only with the prohibition itself, but unlike 
the first sentence of Article 37 '(Prohibition of perfidy)', it has an absolute character ").
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sequence of the improper use of the sign.1594 As to the reference to “serious personal 
injury” commentary further notes that the term injury is commonly used to cover 
physical wounds or damage rather than damage to mental health.1595 The ICC Statute 
and Elements of Crimes’ wording “serious personal injury” implies a higher level of 
severity than ‘injury’.

c.	 Definition of making improper use of distinctive signs (Subjective 
Elements)1596

786.	 The subjective elements of making improper use of distinctive signs are : (1) The 
perpetrator meant to engage in the conduct of using the distinctive sign, in the 
manner described in the elements above depending on the type or category of sign, 
and/or meant to cause the consequence associated with such use, as described in the 
elements above depending on the type or category of sign; (2) The perpetrator knew 
or, depending on the type or category of sign, should have known of the prohibited 
nature of the improper use of the sign; and (3) The perpetrator knew that the conduct 
could result in death or serious personal injury.1597

787.	 The perpetrator meant to engage in the conduct of using the distinctive sign, in 
the manner described in the elements above depending on the type or category of 
sign, and/or meant to cause the consequence associated with such use, as described 
in the elements above depending on the type or category of sign. This element of 
intentionality (“meant”) relates to the conduct and/or its consequences. It is separate 
from the two other mens rea prongs, namely: (1) “knew or should have known” relating 
to the prohibited nature of the improper use of the sign; and (2) “knowing that the 
conduct could result” in death or serious personal injury further below.

788.	 The perpetrator knew or should have known of the prohibited nature of the im-
proper use of the sign. This subjective element “knew or should have known” applies 
to all “species” of the crime, except for UN signs.1598 “Knew or should have known” is 
consistent with Ukrainian criminal law.1599 As concerns flags, insignia or uniforms of 

1594	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 393 para. 319 ("[Unlike the crime of killing or wounding treacherously under Article 8(2)(b)(xi) 
of the ICC Statute, where] the person killed or wounded must be the person whose confidence was betrayed […] or 
at least one of his or her party to the conflict, […] [the crime of making improper use of distinctive signs resulting 
in death or serious personal injury under] article 8 para. 2 (b) (vii) applies to the killing or wounding of any person 
as an (even unintended, see below) consequence of the improper use.").

1595	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 395, para. 327 (“Article 8 327 para. 2 (b) (vii) Rome Statute requires that the improper use of 
the distinctive sign is ‘resulting in death or serious personal injury’. This wording partly derives from article 85 para. 
3 Add. Prot. I, which requires the result of ‘death or serious injury to body or health’. Is the serious injury to health 
sufficient under the Rome Statute? While the Rome Statute does not clearly exclude this interpretation, the term 
‘injury’ is commonly used to cover physical wounds or damage rather than damage to the mental health”).

1596	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1597	 ICC Elements of Crimes, Article 8(2)(b)(vii)-1, -2, -3, and -4; ICC Statute, Article 30.
1598	 ICC Elements of Crimes, Article 8(2)(b)(vii)-1, -2, and -4, Element 3.
1599	 CCU, Articles 23-25.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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the UN it is necessary that the perpetrator actually knew of the prohibited nature of the 
use, because of the variable and regulatory nature of the relevant UN prohibitions.1600

789.	 The perpetrator knew that the conduct could result in death or serious personal 
injury. This subjective element of “knowing that the conduct could result in death or 
serious personal injury” is a lower mental element than knowing death or serious 
personal injury will occur in the ordinary course of events under Article 30(3) of the 
ICC Statute.1601

790.	 If the serious personal injury or death is not the foreseeable consequence of the 
conduct of the perpetrator then the conduct of the perpetrator would not constitute 
the war crime of making improper use of distinctive signs.1602

d.	 Contextual Elements

791.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1603

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1604 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1605

1600	 ICC Elements of Crimes, Article 8(2)(b)(vii)-3, Element 3.
1601	 ICC Statute, Article 30(3) ("For the purposes of this article, 'knowledge' means awareness that […] a consequence will 

occur in the ordinary course of events. 'Know' and 'knowingly' shall be construed accordingly."). See Triffterer and 
Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 
2016, pp 396-397, para. 332.

1602	 Under ICTY Statute, Articles 2(a) and 3 wilful killing/murder: ICTY, Celebici Trial Judgement, para. 433 (“death should 
not be an accidental consequence of the acts of the accused.”).

1603	 See above, paras 188-189.
1604	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(vii).
1605	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(vii).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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iii.	 Killing or wounding treacherously individuals belonging to the hostile nation or 
army (ICC Statute, Article 8(2)(b)(xi))

APPLICABILITY: THE WAR CRIME OF KILLING OR WOUNDING 
TREACHEROUSLY CAN BE CONSIDERED TO BE CRIMINALISED 
UNDER ARTICLE 438(1) OF THE CCU, AS IT IS SUBSUMED UNDER 
THE NOTIONS OF “USE OF METHODS OF THE WARFARE PROHIBITED 
BY INTERNATIONAL INSTRUMENTS” AND “OTHER VIOLATIONS 
OF RULES OF THE WARFARE RECOGNIZED BY INTERNATIONAL 
INSTRUMENTS CONSENTED TO BY BINDING BY THE VERKHOVNA 
RADA (PARLIAMENT) OF UKRAINE” (PARAS. 792-796).

Elements of the crime: To convict a perpetrator for killing or wounding treacherously as a 
war crime the following elements must be established:

(1)	 Objective elements
•	 The perpetrator invited the confidence or belief of one or more persons that they were en-

titled to, or were obliged to accord, protection under rules of international law applicable in 
armed conflict (paras. 798-802).

•	 The perpetrator killed, caused the death of or injured such person or persons (paras. 803-804).
•	 The perpetrator made use of that confidence or belief in killing or injuring such person or 

persons (para. 797).
•	 Such person or persons belonged to an adverse party (para. 806).

(2)	 Subjective elements
•	 The perpetrator intended to betray the confidence or belief as to protection under rules of 

international law applicable in armed conflict (para. 808).
•	 The perpetrator intended to kill, cause death or injure, or was aware that death or injury 

would occur in the ordinary course of events from his conduct (paras 809-811).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 812).
•	 The conduct of the perpetrator took place in the context of and was associated with the 

conflict (para. 812).
•	 The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 812).

a.	 Applicability under Article 438

792.	 Article 438 of the CCU does not explicitly mention the war crime of killing or wound-
ing treacherously. However this offence may be subsumed within “use of methods 
of warfare prohibited by international instruments” to which Article 438(1) refers. 
Ukraine has ratified the instruments that prohibit killing or wounding treacherously. 
Given this, it may also be subsumed within “any other violations of rules of warfare 
recognized by international instruments consented to be binding by the Verkhovna 
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Rada of Ukraine” to which Article 438(1) refers. This violation has been recognised as 
a war crime. It may be concluded that the violation may be considered criminalised 
under Article 438.

793.	 Killing or wounding treacherously is a method of warfare prohibited by inter-
national treaties and a violation of rules of warfare recognised by international 
treaties ratified by Ukraine. For the purpose of this crime, the terms “treacherous” 
and “perfidious” may be treated as synonymous.1606 Perfidy is a prohibited “method 
of warfare”.1607 This serious violation of IHL is set out in Article 23(b) of the Hague 
Regulations.1608 The violation is also sourced from Article 37 of Additional Protocol 
I.1609 Ukraine is a State Party to the 1907 Hague Convention (IV) with its Annexed 
Regulations and to Additional Protocol I.1610 Given this, this prohibition may also 
be considered an “other violation of rules of warfare recognized by international 
instruments consented to be binding by the Verkhovna Rada of Ukraine” prong of 
Article 438(1).

794.	 Recognition as a war crime. Killing or wounding by resort to perfidy is recognised 
as a war crime, with the status of customary international law. The ICRC’s Customary 
Law Study considers the violation’s criminalisation as customary.1611 Perfidious use 
of distinctive emblems or protective signs, committed wilfully and causing death 
or serious injury, is also a grave breach of Additional Protocol I, and is therefore 
recognised as a war crime.1612 The IMT at Nuremberg considered that violations of 
the 1907 Hague Convention (IV)’s Annexed Regulations generally were war crimes 
because these treaty rules had crystallised into customary law.1613

795.	 Finally, killing or wounding treacherously is expressly codified as a war crime in 
Article 8(2)(b)(xi) of the ICC Statute.1614

796.	 The foregoing analysis supports a conclusion that killing or wounding treacherously 
is considered criminalised under Article 438 of the CCU.

1606	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart 
Nomos, 2016, pp 426-428, paras 450, 452 et seq. (e.g. "[…] Several authors consider that the prohibition of [treachery 
in] article 23 (b) Hague Regulations has been replaced or partially modified by [the prohibition of perfidy in] articles 
37–39 Add. Prot. I. Others suggest that article 23 (b) Hague Regulations today must be interpreted as referring to the 
concept of perfidy."), 455 ("the terms perfidy and treachery can be understood as synonyms.").

1607	 ICRC, Casebook: How Does Law Protect in War?, A to Z Glossary, 'Methods of Warfare', (link); Kalshoven and Zegveld, 
Constraints on the Waging of War: An Introduction to International Humanitarian Law, 4th Edition, ICRC and Cambridge 
University Press, 2011, pp 33, 37-38, 92, 94-95.

1608	 Hague Regulations, Articles 23(b), 24.
1609	 Additional Protocol I, Article 37.
1610	 Ukraine acceded to the 1907 Hague Convention (IV) on 29 May 2015, and ratified Additional Protocol I on 25 January 

1990. ICRC IHL Treaties Database, 1907 Hague Convention (IV); Additional Protocol I. Note that the violation also 
has the status of customary international law. ICRC, IHL Database, Customary IHL, Rule 65. Killing, injuring or 
capturing an adversary by resort to perfidy is prohibited. 

1611	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes.
1612	 Additional Protocol I, Article 85(1), (3)(f), (5).
1613	 IMT Nuremberg, Göring et al., Judgement delivered on 30 September and 1 October 1946 in The Trial of German Major 

War Criminals: Proceedings of the International Military Tribunal sitting at Nuremberg, Germany, Part 22 (22 August 1946 
to 1 October 1946), pp 445, 467.

1614	 ICC Statute, Article 8(2)(b)(xi) (international armed conflict). See also Article 8(2)(e)(ix) (non-international armed 
conflict).

https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907/state-parties
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule65
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule65
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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b.	 Definition of killing or wounding treacherously (Objective Elements)

797.	 The objective elements of killing or wounding treacherously are: (1) The perpetrator 
invited the confidence or belief of one or more persons that they were entitled to, 
or were obliged to accord, protection under rules of international law applicable in 
armed conflict; (2) The perpetrator killed, caused the death of or injured such person 
or persons; (3) The perpetrator made use of that confidence or belief in killing or 
injuring such person or persons; (4) Such person or persons belonged to an adverse 
party.1615

798.	 The perpetrator invited the confidence or belief of one or more persons that they 
were entitled to, or were obliged to accord, protection under rules of international 
law applicable in armed conflict. The wording of this first element is directly sourced 
from Article 37(1) of Additional Protocol I.1616 Article 37(1) lists non-exhaustive acts 
that are examples of perfidy.

ADDITIONAL PROTOCOL I, ARTICLE 37: PROHIBITION OF PERFIDY
1. […] Acts inviting the confidence of an adversary to lead him to believe that he is entitled to, or 
is obliged to accord, protection under the rules of international law applicable in armed conflict, 
with intent to betray that confidence, shall constitute perfidy. The following acts are examples 
of perfidy:
(a) the feigning of an intent to negotiate under a flag of truce or of a surrender;
(b) the feigning of an incapacitation by wounds or sickness;
(c) the feigning of civilian, non-combatant status; and
(d) the feigning of protected status by the use of signs, emblems or uniforms of the United Nations 
or of neutral or other States not Parties to the conflict.

799.	 In armed conflict situations where combatants cannot distinguish themselves from 
the civilian population as required, they do not commit a perfidious act if they carry 
arms openly during military engagement and the time they are visible to the adver-
sary while engaged in a military deployment preceding the launching of an attack.1617

1615	 ICC Elements of Crimes, Articles 8(2)(b)(xi), 8(2)(e)(ix). See also ICRC Commentary on Additional Protocol I, pp 
435-436, para. 1500.

1616	 See also San Remo Manual on International Law Applicable to Armed Conflicts at Sea, , para. 111 (“Perfidy is pro-
hibited. Acts inviting the confidence of an adversary to lead it to believe that it is entitled to, or is obliged to accord, 
protection under the rules of international law applicable in armed conflict, with intent to betray that confidence, 
constitute perfidy. Perfidious acts include the launching of an attack while feigning: (a) exempt, civilian, neutral or 
protected United Nations status; (b) surrender or distress by, e.g., sending a distress signal or by the crew taking to 
life rafts.").

1617	 Additional Protocol I, Article 44(3) ("In order to promote the protection of the civilian population from the effects 
of hostilities, combatants are obliged to distinguish themselves from the civilian population while they are engaged 
in an attack or in a military operation preparatory to an attack. Recognizing, however, that there are situations in 
armed conflicts where, owing to the nature of the hostilities an armed combatant cannot so distinguish himself, 
he shall retain his status as a combatant, provided that, in such situations, he carries his arms openly: (a) during 
each military engagement, and (b) during such time as he is visible to the adversary while he is engaged in a mil-
itary deployment preceding the launching of an attack in which he is to participate. Acts which comply with the 
requirements of this paragraph shall not be considered as perfidious within the meaning of Article 37, paragraph 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/san-remo-manual-1994
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument


316  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

800.	 Suicide bombings may amount to the crime of killing or wounding treacherously.

CASE STUDY, SUICIDE BOMBINGS MAY AMOUNT TO PERFIDY: ICC, 
SITUATION IN THE ISLAMIC REPUBLIC OF AFGHANISTAN, DECISION ON 
AUTHORIZATION OF INVESTIGATION1618

The Prosecution in its request for authorisation of an investigation1619 submitted the Taliban and 
other armed groups had committed war crimes including killing or wounding treacherously,1620 on 
the basis of material facts including “attacks against personnel of the United Nations, NGOs and 
humanitarian institutions; suicide attacks resulting in the killing or in the wounding of members 
of Afghan forces and of soldiers of the International Security Assistance Force (‘ISAF’) […]; and 
the use of child soldiers, in some cases in connection with suicide bombings”.1621

The Pre-Trial Chamber was satisfied that there was reasonable basis to believe that the incidents 
underlying the request occurred and that they may constitute crimes within the jurisdiction of 
the ICC.1622 Including that “such incidents may qualify […] as war crimes — [including] […] killing 
or wounding treacherously […]”.1623 (The Pre-Trial Chamber rejected the request for other rea-
sons, on the basis investigation would not serve the interests of justice, which was then subject 
to interlocutory appeal.1624)

801.	 Article 37(2) of Additional Protocol I explains, and lists non-exhaustive acts that are 
examples of, permissible ruses of war that do not amount to perfidy.

ADDITIONAL PROTOCOL I, ARTICLE 37: PROHIBITION OF PERFIDY
[…] 2. Ruses of war are not prohibited. Such ruses are acts which are intended to mislead an 
adversary or to induce him to act recklessly but which infringe no rule of international law 
applicable in armed conflict and which are not perfidious because they do not invite the confidence of 
an adversary with respect to protection under that law. The following are examples of such ruses: 
the use of camouflage, decoys, mock operations and misinformation.
(Emphasis added.)

802.	 Commentary suggests ruses of war might thereby or also include: (1) deceiving the 
adversary about military strength, forces’ location and plans; (2) use of small units 
to simulate large forces; (3) putting up dummy weapons, installations or vehicles; 

1 (c)."). For definition of combatants and civilians see further Geneva Convention III, Article 4; Additional Protocol 
I, Articles 43-44, 50-51.

1618	 ICC, Afghanistan Situation Investigation Decision.
1619	 Under ICC Statute, Article 15(3).
1620	 Under ICC Statute, Article 8(2)(e)(ix) (non-international armed conflict).
1621	 ICC, Afghanistan Situation Investigation Decision, paras 18-20.
1622	 Per ICC Statute, Articles 15(4), 53(1)(a).
1623	 ICC, Afghanistan Situation Investigation Decision, paras 48, 60-61.
1624	 ICC, Afghanistan Situation Investigation Decision, para. 96, disposition p. 32; see ICC, Afghanistan Situation, Judge-

ment on the Appeal against the Decision on the Authorization of an Investigation into the Situation in the Islamic 
Republic of Afghanistan, 5 March 2020.

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_02068.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_02068.PDF
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=77CB9983BE01D004C12563CD002D6B3E&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_02068.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_02068.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_02068.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_02068.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2020_00828.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2020_00828.PDF
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(4) surprise attacks, or simulating inactivity; and (5) transmitting false or misleading 
messages or signals.1625

803.	 The perpetrator killed, caused the death of or injured such person or persons. The 
war crime of killing or wounding treacherously1626 shares the element of killing one 
or more persons with the war crime of wilful killing / murder.1627 As such, jurispru-
dence elaborating on wilful killing may assist in interpreting this common element 
in relation to killing or wounding treacherously.

804.	 Unlike the crime of wilful killing, causing injury is sufficient to commit the crime of 
killing or wounding treacherously. Killing would attract a higher penalty under Article 
438(2) of the CCU, but it is not a necessary element of this crime. As with the crime of 
wilful killing, killing or wounding treacherously may be committed by action, and — 
at least in theory — possibly also by omission. To demonstrate this crime, evidence 
must show that one or more persons died or were physically injured “as a result of” 
the perpetrator’s conduct. Put otherwise, there must be a causal link between the 
perpetrator’s conduct and the person’s death or injury.1628

805.	 The perpetrator’s conduct does not, however, need to be the sole cause of the victim’s 
death or injury. It is sufficient that the perpetrator’s conduct substantially contributed 
to the death or injury of the person(s).1629

806.	 Such person or persons belonged to an adverse party. This element of the crime 
requires that the victim belonged to an adverse “party”.1630 But the ICC Statute’s word-
ing requires that the victim belonged to the “hostile nation or army”.1631 Commentary 

1625	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 429 para. 461 including fn. 712; referencing very extensive list in ICRC Commentary on Addi-
tional Protocol I, pp 443-444, para. 1521.

1626	 Per ICC Statute, Article 8(2)(b)(xi).
1627	 Cf. ICC Statute, Article 8(2)(a)(i), 8(2)(c)(i).
1628	 Under ICTY Statute, Articles 2(a) and 3 wilful killing/murder but relevant by analogy to ICC Statute, Article 8(2)(b)

(xi) killing or wounding treacherously: ICTY, Kordic and Cerkez Appeal Judgement, para. 36 (“The Appeals Chamber 
recalls that the elements of wilful killing under Article 2 of the Statute are the death of the victim as the result of 
the action(s) of the accused”); ICTY, Celebici Trial Judgement, para. 424 (“The first of these may be termed the actus 
reus – the physical act necessary for the offence. In relation to homicide of all natures, this actus reus is clearly 
the death of the victim as a result of the actions of the accused. The Trial Chamber finds it unnecessary to dwell on 
this issue, although it notes that omissions as well as concrete actions can satisfy the actus reus element”); ICTY, 
Brdanin Trial Judgement, paras 381, (“The death was caused by an act or omission of the accused, or of a person or 
persons for whose acts or omissions the accused bears criminal responsibility.”), 382 (“The actus reus consists in 
the action or omission of the accused resulting in the death of the victim.”).

1629	 Under ICC Statute, Article 8(2)(a)(i) wilful killing but relevant by analogy to ICC Statute, Article 8(2)(b)(xi) killing 
or wounding treacherously: ICC, Katanga and Ngudjolo Chui Decision on the Confirmation of Charges, para. 296 
("The Chamber also adopts the ICTY conclusion that ‘the conduct of the accused must be a substantial cause of the 
death of the victim’."). Under ICTY Statute, Articles 2(a) and/or 3 wilful killing / murder but relevant by analogy to 
ICC Statute, Article 8(2)(b)(xi) killing or wounding treacherously: ICTY, BBrdanin Trial Judgement, para. 382 (“The 
Prosecution need only prove beyond reasonable doubt that the accused’s conduct contributed substantially to the 
death of the victim”); ICTY, Karadzic Trial Judgement, para. 446 (non-international armed conflict) (“With regard 
to the requisite causal nexus, the requirement that death must have occurred ‘as a result of ’ the perpetrator’s act 
or omission does not require this to be the sole cause for the victim’s death; it is sufficient that the ‘perpetrator’s 
conduct contributed substantially to the death of the person’”).

1630	 ICC Elements of Crimes, Article 8(2)(b)(xi), Element 5.
1631	 ICC Statute, Article 8(2)(b)(xi).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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confirms this element should be understood to include enemy combatants and also 
the hostile nation’s civilians.1632

c.	 Definition of killing or wounding treacherously (Subjective Elements)1633

807.	 The subjective elements of killing or wounding treacherously are : (1) The perpetra-
tor intended to betray the confidence or belief as to protection under rules of inter-
national law applicable in armed conflict; and (2) The perpetrator intended to kill, 
cause death or injure, or was aware that death or injury would occur in the ordinary 
course of events from his conduct.1634

808.	 The perpetrator intended to betray the confidence or belief as to protection un-
der rules of international law applicable in armed conflict. Killing or wounding 
treacherously1635 overlaps with improper use of distinctive signs resulting in death or 
serious personal injury.1636 Some conduct may amount to both crimes.1637 Conversely, 
this subjective element distinguishes this crime of killing or wounding treacherously, 
including e.g. by way of misuse of distinctive signs; from the crime of making im-
proper use of distinctive signs resulting in death or serious personal injury, which 
only requires a lower mental element approaching negligence as to the prohibited 
nature of the improper use of the sign.1638

809.	 The perpetrator intended to kill, cause death or injure, or was aware that death 
or injury would occur in the ordinary course of events from his conduct.1639 The 
crime of killing or wounding treacherously1640 shares, with the war crime of wilful 
killing / murder,1641 an element of intending to kill or cause death, or intending to 
inflict grievous bodily harm with awareness that death would occur in the ordinary 
course of events. As such, jurisprudence elaborating on wilful killing may assist in 
interpreting this common element in relation to killing or wounding treacherously.

810.	 On the basis of the foregoing, if the injury or death is accidental (not the foreseeable 
consequence of the conduct of the perpetrator) then the conduct of the perpetrator 
would not constitute killing or wounding treacherously. On the other hand, premed-

1632	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 432, para. 466.

1633	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1634	 ICC Elements of Crimes, Article 8(2)(b)(xi), see also 8(2)(e)(ix); ICC Statute, Article 30; ICRC Commentary on Addi-
tional Protocol I, pp 435-436, para. 1500.

1635	 ICC Statute, Article 8(2)(b)(xi).
1636	 ICC Statute, Article 8(2)(b)(vii); see above paras. 770-79.
1637	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 426, para. 449.
1638	 See e.g. ICRC Customary Law Study, Rule 65. Perfidy ("Definition of perfidy […] This requirement of a specific in-

tent to breach the adversary’s confidence sets perfidy apart from an improper use, making perfidy a more serious 
violation of international humanitarian law."); Triffterer and Ambos (Eds.), Rome Statute of the International Criminal 
Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 428, para. 458.

1639	 ICC Statute, Article 30.
1640	 Per ICC Statute, Article 8(2)(b)(xi).
1641	 Cf. ICC Statute, Articles 8(2)(a)(i), 8(2)(c)(i).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule65
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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itation would not be required for the war crime of killing or wounding treacherously 
to be established.1642

d.	 Contextual Elements

811.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1643

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1644 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1645

1642	 Under ICTY Statute, Articles 2(a) and 3 wilful killing / murder but relevant by analogy in this case to ICC Statute, 
Article 8(2)(b)(xi) killing or wounding treacherously: ICTY, Celebici Trial Judgement, para. 433 (“The Trial Chamber 
is further instructed by the plain, ordinary meaning of the word ‘wilful’, as found in the Concise Oxford English 
Dictionary, which is ‘intentional, deliberate’. There is, on this basis, no divergence of substance between the use of 
the term ‘wilful killing’ and the French version, ‘l’homicide intentionnel’. (…) The essence to be derived from the 
usage of this terminology in both languages is simply that death should not be an accidental consequence of the acts 
of the accused.”); ICTY, Brdanin Trial Judgement, para. 386 (“The Trial Chamber finds that the mens rea for murder 
and wilful killing does not require premeditation”).

1643	 See above, paras 188-189.
1644	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xi).
1645	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xi).

https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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iv.	 Declaring that no quarter will be given (ICC Statute, Article 8(2)(b)(xii))

APPLICABILITY: DECLARING THAT NO QUARTER WILL BE GIVEN CAN 
BE CONSIDERED TO BE CRIMINALISED UNDER ARTICLE 438(1) OF THE 
CCU, AS IT IS SUBSUMED UNDER THE NOTIONS OF “USE OF METHODS 
OF THE WARFARE PROHIBITED BY INTERNATIONAL INSTRUMENTS” 
AND “OTHER VIOLATIONS OF RULES OF THE WARFARE RECOGNIZED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BY BINDING BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS 813-816).

Elements of the crime: To convict a perpetrator of the war crime of declaring that no 
quarter will be given, the following elements must be established:

(1)	 Objective elements
•	 The perpetrator declared or ordered that there shall be no survivors (paras 818-819).
•	 Such declaration or order was given in order to threaten an adversary or to conduct hostilities 

on the basis that there shall be no survivors (paras. 820-821).
•	 The perpetrator was in a position of effective command or control over the subordinate forces 

to which the declaration or order was directed. (para. 822).

(2)	 Subjective elements
•	 The perpetrator intended to declare or order that no quarter will be given in order to threaten 

an adversary or to conduct hostilities on the basis that there shall be no survivors (paras. 
823-824).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 825).
•	 The conduct of the perpetrator took place in the context of and was associated with the 

conflict (para. 825).
•	 The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 825).

a.	 Applicability under Article 438

812.	 Article 438 of the CCU does not explicitly criminalise declaring that no quarter will 
be given. However, as outlined below, this conduct may be subsumed under “use of 
methods of the warfare prohibited by international instruments” and “other viola-
tions of rules of the warfare recognized by international instruments consented to 
by binding by the Verkhovna Rada (Parliament) of Ukraine” to which Article 438(1) 
of the CCU refers.

813.	 Declaring that no quarter will be given as a method of warfare or as a violation of 
rules of warfare recognised by international treaties ratified by Ukraine. Declaring 
that no quarter will be given (also known as denying quarter) is a “method of warfare” 
prohibited under IHL.1646 This violation of IHL is applicable to international armed 

1646	 ICRC, Casebook: How Does Law Protect in War? A to Z Glossary, “Methods of Warfare”; Kalshoven and Zegveld, Con-

https://casebook.icrc.org/glossary/methods-warfare
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conflicts and is set out in Article 23(d) of the Hague Regulations.1647 The prohibition is 
also set forth in Article 40 of Additional Protocol I which prohibits persons “to order 
that there shall be no survivors, to threaten an adversary therewith or to conduct 
hostilities on this basis.”1648 Ukraine is a State party to the 1907 Hague Convention 
(IV) including its Annexed Regulations and to Additional Protocol I.1649

814.	 Recognition as a war crime. Declaring that no quarter will be given is recognised 
as a war crime in international armed conflict.1650 After the First World War, it was 
listed as one of the violations of the laws and customs of war that could be subject 
to criminal prosecution by the Commission on responsibility of the authors of the 
War established in the context of the Conference of Versailles.1651 Declaring that no 
quarter will be given was also the object of prosecution in post-World War II cases.1652 
The offence is codified as a war crime in international armed conflicts by Article 8(2)
(b)(vi) of the ICC Statute.1653 The legal framework and practice of the ICC can serve as 
an additional source of interpretation to assess the scope and elements of the offence 
under Article 438 of the CCU.

815.	 All of these elements support a finding that a violation of the prohibition to declare 
that no quarter will be given is criminalised under article 438(1) of the CCU.

b.	 Definition of declaring that no quarter will be given (Objective Elements)

816.	 The objective elements of declaring that no quarter will be given are that the perpe-
trator (1) declared or ordered that there shall be no survivors (2) in order to threaten 
an adversary or to conduct hostilities on the basis that there shall be no survivors. In 
addition, (3) the perpetrator must be in a position of effective command or control.

817.	 The perpetrator declared or ordered that there shall be no survivors. In line with 
IHL and the elements of the crimes of the ICC Statute, it is prohibited to “declare” or 
“order” that no enemies’ lives shall be spared.1654 The declaration or the order does 
not need to take a particular form and can be made publicly or privately.1655

straints on the Waging of War: An Introduction to International Humanitarian Law, 4th Edition, ICRC and Cambridge 
University Press, 2011, pp 37-38.

1647	 Hague Regulations, Article 23(c). See also ICRC, IHL Database, Customary IHL, Rule 46. Orders or Threats that No 
Quarter Will Be Given. 

1648	 Additional Protocol I, Article 40.
1649	 Ukraine acceded to the 1907 Hague Convention (IV) on 29 May 2015, and ratified Additional Protocol I on 25 January 

1990. ICRC IHL Treaties Database, 1907 Hague Convention (IV); Additional Protocol I.
1650	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes. See also ICRC, IHL Database, Customary 

IHL, Rule 46. Orders or Threats that No Quarter Will Be Given. 
1651	 Report submitted to the Preliminary Conference of Versailles by the Commission on Responsibility of the Authors 

of the War and on Enforcement of Penalties, Versailles, 29 March 1919.
1652	 SSee for instance, Canadian Military Court at Aurich, Germany, The Abbaye Ardenne Case: Trial of S.S. Brigadeführer 

Kurt Meyer, 10-28 December 1945; in United Nations War Crimes Commission, Vol. IV ed. Law Reports of Trials of War 
Criminals 97 (1948), pp 98, 101-102, 106; United States, Military Tribunal at Nuremberg, Von Leeb case (The German 
High Command Trial), Judgement, 28 October 1948, p. 6. .

1653	 ICC Statute, Article 8(2)(b)(vii). Declaring that no quarter shall be given is also codified as a war crime in a non-in-
ternational armed conflict. See ICC Statute, Article 8(2)(e)(x).

1654	 Hague Regulations, Article 23(c); Additional Protocol I, Article 40; ICC Elements of Crimes, Article 8(2)(b)(xii).
1655	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, para. 472; Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford 
University Press, 2020, para. 1483.

https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule46
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule46
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907/state-parties
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule46
https://www.legal-tools.org/doc/f3b29e/pdf/
https://www.legal-tools.org/doc/f3b29e/pdf/
http://werle.rewi.hu-berlin.de/High Command Case.pdf
http://werle.rewi.hu-berlin.de/High Command Case.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf


322  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

818.	 As to its content, the declaration or the order must indicate or express that “there shall 
be no survivors”. The expression “no quarter will be given” is directly derived from 
article 23(d) of the Hague Regulations, while Article 40 of Additional Protocol I relies 
on a more modern formulation “there shall be no survivors” that is reflected in the 
ICC Elements of Crimes.1656 Therefore, “declaring that no quarter will be given” shall 
be understood as a declaration/order expressing that “there shall be no survivors” 
meaning refusing to spare the life of conquered adversaries including civilians and 
persons hors de combat.1657

819.	 The perpetrator made the declaration/order in order to threaten an adversary or 
to conduct hostilities on the basis that there shall be no survivors. The conduct of 
the perpetrator may meet this second element in two ways. First, the declaration/
order has been used as a threat towards the adversaries to provoke their surrender 
or to terrorise them.1658 In this case this can be considered require that the order/
declaration is “made openly”.1659 Second, the declaration/order is made to ensure 
that the hostilities are conducted without leaving survivors.1660 The latter prohibition 
reflects the importance of the principle that military violence shall be strictly limited 
to what is required by military and that one cannot refuse to give quarter.1661

820.	 Denying quarter is an inchoate crime. As an inchoate crime, there is no need for 
the declaration or the order to be implemented.1662 The objective element is met by 
the declaration or the order itself. Therefore, there is no need that hostilities are in 
fact conducted at all or in a way that aims to leave no survivors, or that civilians or 
persons hors de combat are killed as a result of the declaration/order to leave no sur-
vivors. If the declaration or the order is carried out this conduct is likely to amount 
in addition to the crime of denying quarter, to other war crimes and in particular 
killing or wounding persons hors de combat and willful killing.1663

821.	 The perpetrator was in a position of effective command or control. The elements 
of the crime under the ICC Statute require that the perpetrator was in a position of 
effective command or control over the subordinate forces to which the declaration 
or order was directed.1664 While under IHL the prohibition of declaring that no quar-
ter will be given shall be respected by everyone participating in the hostilities,1665 

1656	 ICC Elements of Crimes, Article 8(2)(b)(xii).
1657	 ICRC Commentary on Additional Protocol I, paras 1591, 1593. For a definition of person hors de combat, see above, 

paras. 749-769.
1658	 ICRC Commentary on Additional Protocol I, para. 1594; also ICRC, IHL Database, Customary IHL, Rule 46. Orders 

or Threats that No Quarter Will Be Given. See also Triffterer and Ambos (Eds.), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, pp 433-434, para. 472.

1659	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, para. 1483.
1660	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, para. 1483.
1661	 ICRC Commentary to Additional Protocol I, paras 1591-1592.
1662	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 436, paras 481-482.
1663	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes; Knut Dörmann, Elements of War Crimes 

under the Rome Statute of the International Criminal Court: Sources and Commentary, Cambridge University Press, 
2003, pp 246-247; Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd 
Edition, C.H.Beck Hart Nomos, 2016, p. 436, paras 481-482. See above, paras. 749-769, 207-226.

1664	 ICC Elements of Crimes, Article 8(2)(b)(xii).
1665	 ICRC, IHL Database, Customary IHL, , Rule 46. Orders or Threats that No Quarter Will Be Given, Summary (“While 

all those who take a direct part in hostilities must respect this rule, in practice it will be particularly relevant for 

https://ihl-databases.icrc.org/en/ihl-treaties/hague-conv-iv-1907?activeTab=default
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-40/commentary/1987?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule46
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule46
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-40/commentary/1987?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule46
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the correlating war crime reflects a narrower scope of applicability.1666 Indeed, this 
element was included to avoid criminal prosecutions for declarations that were not 
serious or could not be effectively implemented because the perpetrator did not have 
the authority or influence over the forces to carry out the declaration or the order.1667

c.	 Definition of declaring that no quarter will be given (Subjective 
Elements).1668

822.	 The offence requires that the perpetrator knowingly and intentionally declare or 
order that no quarter will be given.1669 Further, the declaration/order must be made 
with the intention to threaten an adversary or to conduct hostilities on the basis that 
there shall be no survivors.1670

823.	 Since no result is required for declaring that no quarter will be given, there is no need 
to show that the perpetrator intended to kill, cause death or injure the victims or was 
aware that death or injury would occur in the ordinary course of events from his act 
or omission which is required for the war crimes of killing or wounding persons hors 
de combat or willful killing.1671

d.	 Contextual Elements

824.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1672

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1673 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1674

commanders.”).
1666	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 485, para. 480.
1667	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 485, para. 480.
1668	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1669	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, para.1485.
1670	 Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, para.1485; 

Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 436, para. 483.

1671	 See also above, paras. 629-649, 87-106.
1672	 See above, paras 188-189.
1673	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xii).
1674	 See above, para. 199. See also ICC Elements of Crimes Article 8(2)(b)(xii).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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i.	 Utilizing the presence of a civilian or other protected person to render certain 
points, areas or military forces immune from military operations (ICTY Statute, 
Article 3; ICC Statute, Article 8(2)(b)(xxiii))

APPLICABILITY: THE WAR CRIME OF USING CIVILIANS OR 
OTHER PROTECTED PERSONS AS SHIELDS MAY BE CONSIDERED 
CRIMINALISED UNDER ARTICLE 438 OF THE CCU AS IT IS 
SUBSUMED UNDER THE NOTIONS OF “USE OF METHODS OF THE 
WARFARE PROHIBITED BY INTERNATIONAL INSTRUMENTS” AND 
“OTHER VIOLATIONS OF RULES OF THE WARFARE RECOGNIZED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BY BINDING BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” (PARAS. 826-829).

Elements of the crime: To convict a perpetrator for the war crime of using protected per-
sons as shields the following elements must be established:

(1)	 Objective elements
•	 The perpetrator moved or otherwise took advantage of the location of one or more civilians 

or other persons protected under the international law of armed conflict (paras 830-836)

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly moved or took advantage of the location of 

civilians or other protected person (para. 838).
•	 The perpetrator intended to shield a military objective from attack or shield, favour or impede 

military operations (para. 839).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 840).
•	 The conduct of the perpetrator took place in the context and was associated the conflict 

(para. 840).
•	 The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 840).

a.	 Applicability under Article 438

825.	 Article 438 of the CCU does not explicitly criminalise the use of protected persons 
as shields. However, this conduct may be subsumed under “use of methods of the 
warfare prohibited by international instruments” and “other violations of rules of 
the warfare recognized by international instruments consented to by binding by the 
Verkhovna Rada (Parliament) of Ukraine” to which Article 438(1) of the CCU refers.

826.	 Utilizing civilians and other protected persons to shield military objectives is a 
violation of the methods of warfare reflected in international treaties ratified by 
Ukraine. Using civilians and protected persons as shields is qualified as a serious 
violation of IHL in international armed conflicts, as utilizing their presence to render 
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an area or military forces immune from attack is a method of warfare prohibited 
under IHL.1675 The prohibition is reflected in several international treaties ratified by 
Ukraine:1676 Article 23 of the Geneva Convention III (in relation to prisoners of war), 
Article 28 of the Geneva Convention IV (in relation to protected civilians), Article 
51(7) of Additional Protocol I (in relation to civilians), and Article 12(4) of Additional 
Protocol I (in relation to medical units).1677 Article 51(7) of Additional Protocol I is 
corollary to the fundamental principle of distinction [Additional Protocol I, Article 
48], and the protections afforded to civilians against dangers resulting from military 
operations [Additional Protocol I, Article 51(1)].1678 Given the above, the use of pro-
tected persons as shields constitutes a violation of the rules of warfare recognised 
by international instruments ratified by Ukraine.

827.	 Recognition as a war crime. Using civilians or other protected persons to shield 
military objectives is recognised as a war crime applicable in the context of interna-
tional armed conflict.1679 The offense is expressly codified as a war crime in Article 
8(2)(b)(xxiii) of the ICC Statute applicable to international armed conflict.1680 The ICTY 
considered that the use of protected persons as shields constitutes inhumane or cruel 
treatment and an outrage upon personal dignity.1681 These crimes are subsumed under 

1675	 Additional Protocol I, Article 51(7); ICRC, IHL Database, Customary IHL, Rule 97. Human Shields; ICRC, How Does 
Law Protect in War, Human Shields; ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes. 

1676	 Ukraine ratified the Geneva Conventions, 1949 on 3 August 1954 and Additional Protocol 1 on 25 January 1990. See 
ICRC, Treaties and States Parties, Ukraine.

1677	 ICRC, IHL Database, Customary IHL, Rule 97. Human Shields. With regard to non-international armed conflicts, the 
prohibition of using human shields can be read under Article 13(1) of Additional Protocol II (“the civilian population 
and individual civilians shall enjoy general protection against the dangers arising from military operations.”). See 
ICRC Commentary on Additional Protocol II, para. 4772 (“The implementation of [general protection for the civilian 
population] requires that precautions are taken both by the party launching the attack during the planning, decision 
and action stages of the attack, and by the party that is attacked. For example, military installations should not be 
intentionally placed in the midst of a concentration of civilians with a view to using the latter as a shield or for the 
purpose of making the adverse party abandon an attack, without forgetting any other safety measures which are 
not explicitly laid down in Protocol II.”).

1678	 Schmitt, ‘Human Shields in International Humanitarian Law’, 47 Columbia Journal of Transnational Law 292, p. 302; 
Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 540, para. 744.

1679	 See ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes (“Using human shields is prohibited 
under customary international law but has also been recognized as a war crime by the International Criminal Tri-
bunal for the former Yugoslavia, either as inhuman or cruel treatment, or as an outrage upon personal dignity. Its 
inclusion in the Statute of the International Criminal Court was uncontroversial.”) (footnotes omitted).

1680	 The ICC Statute does not include the use of protected persons as shields as a war crime in non-international armed 
conflicts. Article 8 para. 2(c)(iii) of the Statute prohibiting the taking of hostages in non-international armed con-
flicts could be utilized instead. See Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A 
Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 540, para. 745.

1681	 The ICTY determined that the use of prisoners of war as human shields constitutes inhumane treatment, which is 
defined as a grave breach of Geneva Convention III. See ICTY, Blaskic Appeal Judgement, para. 653 (“the use of pris-
oners of war or civilian detainees as human shields is […] prohibited by the provisions of the Geneva Conventions, 
and it may constitute inhuman or cruel treatment under Articles 2 and 3 of the [1993 ICTY] Statute respectively where 
the other elements of these crimes are met.”); ICTY, Blaskic Trial Judgement, para. 716 (“the Trial Chamber is of the 
view that on 20 April 1993, the villagers of Gacice served as human shields for the accused’s headquarters in Vitez. […] 
As they were Muslim civilians or Muslims no longer taking part in combat operations, the Trial Chamber adjudges 
that, by this act, they suffered inhuman treatment (count 19) and, consequently, cruel treatment.”); ICTY, Aleksovski 
Trial Judgement, para. 229 (“the use of detainees as human shields or trench-diggers constitutes an outrage upon 
personal dignity protected by Article 3 of the Statute.”). In this case the conduct in question has been considered 
“an outrage upon personal dignity” in violation of Common Article 3 to the 1949 Geneva Conventions. See Triffterer 
and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; 
Oxford: Hart; Baden-Baden: Nomos, 2016, pp 503-504, para. 743; ICTY, Kordic and Cerkez Trial Judgement, para. 800 

https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/ihl/INTRO/470
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule97
https://casebook.icrc.org/glossary/human-shields#:~:text=The term %E2%80%9Chuman shields%E2%80%9D describes,favor or impede military operations.
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule97
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/apii-1977?activeTab=1949GCs-APs-and-commentaries
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1600258
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/aleksovski/tjug/en/ale-tj990625e.pdf
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
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Articles 2 and 3 of the ICTY Statute (grave breaches of the 1949 Geneva Conventions 
and violations of the laws and customs of war).

828.	 In sum, utilising the presence of a civilian or other protected person to render military 
objectives immune from attack is a prohibited method of warfare or a violation of 
the rules of warfare recognised by international instruments ratified by Ukraine and 
has been recognised internationally as a war crime. These factors support a finding 
that the use of the human shields is criminalised under Article 438(1) of the CCU.

b.	 Definition of using protected persons as shields (Objective Elements)

829.	 The objective elements of the war crime of using protected persons as shields requires 
that the perpetrator moved or otherwise took advantage of the location of one or more 
civilians or other persons protected under the international law of armed conflict.1682

830.	 Human shields. According to the ICRC, the term “human shield(s)” refers to situations 
“where the presence of civilians or the movement of the civilian population, whether 
voluntary or involuntary, is used in order to shield military objectives from attack, 
or to shield, favor, or impede military operations.”1683 Under the ICTY jurisprudence, 
which has considered the use of protected persons as shields to constitute inhumane 
or cruel treatment and an outrage upon personal dignity,1684 the term “human shields” 
was used in a more limited manner to mean “the placement or detention of persons 
in areas where they may be exposed to combat operations, for the purpose of render-
ing certain areas or activities immune from military operations or armed attack.”1685

831.	 Protected persons. The persons protected under the Geneva Conventions I-IV of 
1949 are:

•	 Members of the armed forces who are wounded, sick and/or shipwrecked at sea; 
[Geneva Convention I, Article 13; Geneva Convention II, Article 13];

•	 Medical and religious personnel. [Geneva Convention I, Articles 24, 25, 26; Geneva 
Convention II, Articles 36 and 37; Geneva Convention IV, Article 20].

•	 Prisoners of war; [Geneva Convention III, Article 4];
•	 Civilians who at a given moment and in any manner whatsoever find themselves 

in the hands of a party to the armed conflict or Occupying Power of which they 
are not nationals; [Geneva Convention IV, Article 4].

(“The Trial Chamber also finds that while detained the Muslims were, without any justification, used as hostages 
and human shields, and forced to dig trenches and that, as a result of the latter activity, a number were killed or 
wounded. The Trial Chamber, therefore, finds that the detained Bosnian Muslims were unlawfully confined and 
subjected to inhuman treatment.”).

1682	 ICC Elements of Crimes, Article 8(2)(b)(xxiii).
1683	 ICRC, How Does Law Protect in War, Human Shields. The movement of protected persons shall be ordered by the 

competent authorities of a party to an international armed conflict and carried out in accordance with their instruc-
tions. See ICRC Commentary on Additional Protocol I, para. 1988.

1684	 ICTY, Blaskic Appeal Judgement, para. 653; ICTY, Blaskic Trial Judgement, para. 716; ICTY, Aleksovski Trial Judgement, 
para. 229; ICTY, Kordic and Cerkez Trial Judgement, para. 800.

1685	 ICTY, Mladic Trial Judgement, Vol. III of V, para. 3245.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://casebook.icrc.org/a_to_z/glossary/human-shields#:~:text=The%20term%20“human%20shields”%20describes,favor%20or%20impede%20military%20operations.
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/aleksovski/tjug/en/ale-tj990625e.pdf
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
https://www.icty.org/x/cases/mladic/tjug/en/171122-3of5_1.pdf
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832.	 Using protected persons as shields can either be “active” (moving protected persons 
to a given location) or “passive” (taking advantage of their location).1686

833.	 As recognised in the extracts from judgements in the text box below, the war crime 
under consideration does not require that the protected persons used as shields 
suffer harm.

ICTY, BLASKIC APPEAL JUDGEMENT, PARA. 654 
(FOOTNOTES OMITTED):
“Using protected detainees as human shields constitutes a violation of the provisions of the Gen-
eva Conventions regardless of whether those human shields were actually attacked or harmed. 
Indeed, the prohibition is designed to protect detainees from being exposed to the risk of harm, 
and not only to the harm itself.”

ICTY, KARADZIC TRIAL JUDGEMENT (VOL. I OF IV), PARA. 525 
(FOOTNOTES OMITTED):
“The prohibition of the use of human shields is not dependent on actual harm or attack.”

834.	 Commentators have suggested that the objective element of the crime does not re-
quire that the perpetrator achieved any military advantage from the use of human 
shields.1687

835.	 As to voluntary human shields, it is debated whether their use violates the shielding 
prohibition. Some commentators consider that the presence of truly consenting vol-
untary human shields near otherwise targetable military objects or personnel does 
not give rise to an IHL violation on the part of the belligerents.1688 In any event, as one 
commentator notes, the crime does not necessarily require that belligerents move 
protected persons to the military personnel or objects; the movement of military 
objectives close to the location of protected persons would also satisfy the objective 
elements.1689 In such circumstances, it would be irrelevant to discuss things in terms 

1686	 Schmitt, ‘Human Shields in International Humanitarian Law’, 47 Columbia Journal of Transnational Law 292, p. 302.
1687	 Van Schaak, The Law and Policy of Human Shielding, in Williams and Ford (eds), Complex Battlespaces: The Law of 

Armed Conflict and the Dynamics of Modern Warfare, Oxford University Press, 2018, p. 788.
1688	 Schmitt, ‘Human Shields in International Humanitarian Law’, 47 Columbia Journal of Transnational Law 292, pp 

318, 322; Supreme court of Israel, The Public Committee against Torture in Israel et al. v. The Government of Israel et 
al. Judgement, para. 36 (“If [civilians serving as human shields] do so of their own free will, out of support for the 
terrorist organization, they should be seen as persons taking a direct part in the hostilities.”). See also USA, The 
Department of Defense Law of War Manual, p. 270 (“Based on the facts and circumstances of a particular case, 
the commander may determine that persons characterized as voluntary human shields are taking a direct part in 
hostilities.”).

1689	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 504-505, para. 748.

https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1600258
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3099927
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1600258
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/xsp/.ibmmodres/domino/OpenAttachment/applic/ihl/ihl-nat.nsf/D14F3F94989B702FC12572D80043927B/CASE_TEXT/Israel - Public Committee against Torture et al. v. Government of Israel%2C Supreme Court%2C 2006 %5Beng%5D.pdf
https://dod.defense.gov/Portals/1/Documents/pubs/DoD Law of War Manual - June 2015 Updated Dec 2016.pdf?ver=2016-12-13-172036-190
https://dod.defense.gov/Portals/1/Documents/pubs/DoD Law of War Manual - June 2015 Updated Dec 2016.pdf?ver=2016-12-13-172036-190
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of whether the protected persons were in the location voluntarily before the bellig-
erents moved otherwise targetable personnel or objects to their location.1690

CASE STUDY: EXAMPLES OF USING PROTECTED PERSONS AS SHIELDS
The practice of the ICTY has qualified the following acts as human shielding:

•	 “Physically ensuring or otherwise holding peacekeeping forces against their will at potential 
NATO air targets, including ammunition bunkers, a radar site and a communications centre.”1691

•	 “Detainees were forced to perform various dangerous military tasks […] including digging 
trenches, building defences with sandbags, carrying wounded or killed [...] soldiers, carry-
ing ammunition and explosives across the confrontation line, and placing them in front of 
[military] positions.”1692

•	 Use of detainees as human shields to protect military headquarters from shelling.1693

•	 Forcing detainees “to walk across the confrontation line wearing camouflage uniforms and 
carrying wooden rifles in the midst of a military operation involving heavy artillery and 
constant fire from both sides.”1694

•	 Use of detainees “as human shields in diverse locations […] in order to ensure the surrender 
of the villages whose inhabitants were predominantly Muslim.”1695

•	 “Bosnian Muslim detainees were instructed to lead Serb Forces through an area, which had 
been mined, to recover dead bodies.”1696

•	 Detainees were used as human shields “in order to extract dead and wounded soldiers.”1697

c.	 Using protected persons as shields (Subjective Elements)1698

836.	 As to the subjective element, the war crime of using protected persons as shields re-
quires that the perpetrator: (1) intentionally and knowingly moved or took advantage 
of the location of one or more civilians or other protected persons; and (2) intended 
to shield a military objective from attack or shield, favour or impede military oper-
ations.1699

1690	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 504-505, para. 748.

1691	 ICTY, Karadzic and Mladic Indictment, para. 47.
1692	 ICTY, Naletilic and Martinovic Second Amended Indictment, para. 37.
1693	 ICTY, Blaskic Trial Judgement, para. 716.
1694	 ICTY, Naletilic and Martinovic Trial Judgement, paras 283, 288.
1695	 ICTY, Aleksovski Trial Judgement, paras 122, 138.
1696	 ICTY, Karadzic Trial Judgement (Vol.I of IV), para. 2534. In this case the use of protected persons as human shields 

has been considered to amount to an act of persecution as a crime against humanity. Ibidem, para. 2538.
1697	 ICTY, Mladic Trial Judgement, Vol. II of V, para. 1550. As in the case above, the use of human shields has been con-

sidered “an underlying act of persecution as a crime against humanity”. Ibidem, para. 3387.
1698	 This section details the subjective elements for this war crime as detailed under international law. However, the 

general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1699	 ICC Elements of Crimes, Article 8(2)(b)(xxiii); ICC Statute, Article 30; Triffterer and Ambos (eds.), Rome Statute of the 
International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 
2016, para. 751. The ICTY jurisprudence has not defined the mens rea for the use of protected persons as shields. 
See ICTY, Karadzic Trial Judgement (Vol.I of IV), para. 526, fn.1690.

https://www.icty.org/x/cases/mladic/ind/en/kar-ii950724e.pdf
https://www.icty.org/x/cases/naletilic_martinovic/ind/en/nal-2ai010928.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://www.icty.org/x/cases/aleksovski/tjug/en/ale-tj990625e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/mladic/tjug/en/171122-2of5_1.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
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837.	 The perpetrator intentionally and knowingly moved or took advantage of the loca-
tion of civilians or other protected persons. This element requires “the deliberate 
use of the physical presence or physical movement of civilians for the purpose of 
shielding or favouring friendly military operations against enemy action or to impede 
enemy military operations.”1700

838.	 The perpetrator intended to shield a military objective from attack or shield, favour 
or impede military operations. An attack or operation does not have to be actually 
deterred to establish this element.1701

d.	 Contextual Elements

839.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1702

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1703 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1704

1700	 Bothe, New Rules for Victims of Armed Conflicts, Commentary on the two 1977 Protocols Additional to the Geneva Conven-
tions of 1949, 2nd Edition, Brill, 2013, p. 357.

1701	 Van Schaak, The Law and Policy of Human Shielding, , in Williams and Ford (eds), Complex Battlespaces: The Law of 
Armed Conflict and the Dynamics of Modern Warfare, Oxford University Press, 2018, p. 788.

1702	 See above, paras 188-189.
1703	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xii).
1704	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xii).

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3099927
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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ii.	 Employment of poison or poisoned weapons, prohibited gases, liquids, materials 
or devices (ICTY Statute, Article 3(a); ICC Statute, Articles 8(2)(b)(xvii)-(xviii))

APPLICABILITY: THE WAR CRIMES OF USING POISON OR POISONED 
WEAPONS, ASPHYXIATING, POISONOUS OR OTHER GASES CAN 
BE CONSIDERED CRIMINALISED UNDER ARTICLE 438 OF THE CCU 
AS IT IS SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS 
OF RULES OF THE WARFARE RECOGNIZED BY INTERNATIONAL 
INSTRUMENTS CONSENTED TO BY BINDING BY THE VERKHOVNA 
RADA (PARLIAMENT) OF UKRAINE” (PARA. 842-845).

Elements of the crimes: to convict a perpetrator for the war crime of poison or poisoned 
weapons, asphyxiating, poisonous or other gases, the following elements must be estab-
lished:

(1)	 Objective elements
•	 The perpetrator employed a substance or a weapon that released a substance as a result of 

its employment (para. 846).
•	 The substance was such that it caused death or serious damage to health in the ordinary 

course of events, through its toxic properties (para. 847).

OR
•	 The perpetrator employed a gas or other analogous substance or device (para. 848).
•	 the gas, substance or device was such that it caused death or serious damage to health in the 

ordinary course of events, through its asphyxiating or toxic properties (para. 849).

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly used poison or poisoned weapons (para. 851).

OR
•	 The perpetrator intentionally and knowingly used gas, or other analogous substance or 

device (para. 852).

(3)	 Contextual elements [applicable to all the offences]
•	 There is an international armed conflict (para. 853).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 853).
•	 The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 853).

840.	 The employment of poison or poisoned weapons as well as asphyxiating, poisonous or 
other gases are listed as two separate offences under the ICC Statute, namely Article 
8(2)(b)(xvii) and Article 8(2)(b)(xviii). As they share similar objective and subjective 
elements, the relevant legal analysis will be addressed in the same section.
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a.	 Applicability under Article 438

841.	 Article 438 of the CCU does not explicitly criminalise the use of poison or poisoned 
weapons, and prohibited gases. However, the use of the above weapons may be sub-
sumed under “other violations of rules of the warfare recognized by international 
instruments consented to by binding by the Verkhovna Rada (Parliament) of Ukraine” 
to which Article 438(1) of the CCU refers.

842.	 Use of poison or poisoned weapons, asphyxiating, poisonous or other gases as se-
rious violations of IHL reflected in international treaties ratified by Ukraine. The 
above weapons are prohibited means of warfare under IHL instruments ratified by 
Ukraine.1705 The use of poison constitutes a violation of the 1907 Hague Regulations 
prohibiting the use of poison and poisoned weapons,1706 while the 1925 Geneva Protocol 
bans “the use in war of asphyxiating, poisonous or other gases, and of all analogous 
liquids, materials or devices.”1707 The above prohibitions have attained customary 
law status.1708 Given the above, the use of poison or poisoned weapons, asphyxiating, 
poisonous or other gases constitute violations of the rules of warfare recognised by 
international instruments ratified by Ukraine.

843.	 Recognition as war crimes. Employing each of the above categories of weapons 
is recognised as a war crime applicable in the context of international armed con-
flict.1709 The offenses are expressly codified as war crimes in Articles 8(2)(xvii)-(ix) of 
the ICC Statute applicable in international armed conflicts.1710 The ICRC Customary 
IHL Database specifies that the war crimes related to the use of prohibited weapons 
subject to the ICC’s jurisdiction “reflect the development of customary international 
law since the adoption of Additional Protocol I in 1977.”1711 The “employment of poi-
sonous weapons or other weapons calculated to cause unnecessary suffering” is also 
listed under Article 3 of the ICTY Statute (violations of the laws or customs of war) 
applicable in both international and non-international armed conflicts.1712

1705	 The employment of prohibited weapons may be subsumed under “other violations of rules of the warfare recognized 
by international instruments consented to by binding by the Verkhovna Rada (Parliament) of Ukraine” to which 
Article 438(1) of the CCU refers. Despite the differentiation between the terms “methods of warfare” and “means of 
warfare”, considering that the term “methods of warfare” encompasses the way in which weapons are employed, 
the use of poison, prohibited gases and bullets could also be subsumed under the “use of methods of the warfare 
prohibited by international instruments” to which Article 438(1) of the CCU refers. See ICRC Commentary on Ad-
ditional Protocol I, para. 1402; ICRC, How Does Law Protect in War, Means and Methods of Warfare.

1706	 Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning the 
Laws and Customs of War on Land, Article 23(a). See ICRC, Treaties and States Parties, Ukraine.

1707	 Hague Declaration (IV,2) concerning Asphyxiating Gases, 29 July 1899; Protocol for the Prohibition of the Use of 
Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of Warfare. See also Chemical Weapons 
Convention, Article XIII (“Nothing in this Convention shall be interpreted as in any way limiting or detracting from 
the obligations assumed by any State under the Protocol for the Prohibition of the Use in War of Asphyxiating, Poi-
sonous or Other Gases, and of Bacteriological Methods of Warfare, signed at Geneva on 17 June 1925.”). See ICRC, 
Treaties and States Parties, Ukraine.

1708	 ICRC, IHL Database, Customary IHL, Rule 72. Poison and Rule 74. Chemical Weapons.
1709	 ICC Statute, Article 8(2)(b)(xvii)-(xvii); ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes.
1710	 Following the amendment to Article 8 of the ICC Statute in 2010, the employment of poison, prohibited gases and 

prohibited bullets has been added to the list of war crimes applicable to non-international armed conflict. Review 
Conference of the ICC Statute, ASP ASP Resolution RC/Res.5, Annex I, Amendment to article 8; ICC Statute, Article 
8(2)(e)(xiii)-(xv).

1711	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes.
1712	 ICTY Statute, Article 3; ICTY, Tadic Interlocutory Appeal on Jurisdiction, para. 119 (“[…] elementary considerations 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=2F157A9C651F8B1DC12563CD0043256C
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=2F157A9C651F8B1DC12563CD0043256C
https://casebook.icrc.org/law/conduct-hostilities#chapter4
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4D47F92DF3966A7EC12563CD002D6788&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4D47F92DF3966A7EC12563CD002D6788&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=B0625F804A9B2A64C12563CD002D66FF&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=921B4414B13E58B8C12563CD002D693B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=921B4414B13E58B8C12563CD002D693B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=9D3CCA7B40638EF5C12563F6005F63C5&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=9D3CCA7B40638EF5C12563F6005F63C5&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule72
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule74
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://treaties.un.org/doc/source/docs/RC-Res.5-ENG.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/cases/tadic/acdec/en/51002.htm
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844.	 Employing poison or poisoned weapons, asphyxiating, poisonous or other gases 
constitute violations of the rules of warfare recognised by international instruments 
ratified by Ukraine and have been recognised internationally as war crimes. Accord-
ingly, these factors support a finding that these violations are criminalised under 
Article 438(1) of the CCU.

b.	 Definition of employing prohibited weapons (Objective Elements)

i.	 Use of poison or poisoned weapons [ICC Statute, Article 8(2)(b)(xvii)]

845.	 The perpetrator employed a substance or a weapon that released a substance as a 
result of its employment.1713 Commentators have suggested that the material element 
of the crime not only concerns the use of poisoned weapons but also encompasses 
the poisoning of wells, water or food sources.1714 The International Court of Justice 
(ICJ) jurisprudence considered that the terms “poison or poisoned weapons” in the 
1907 Hague Regulations and the 1925 Geneva Protocol do not encompass nuclear 
weapons.1715 Likewise, commentators have also suggested that biological weapons 
do not form part of the definition of “poison or poisoned weapons”.1716

846.	 The substance was such that it causes death or serious damage to health in the or-
dinary course of events, through its toxic properties. Commentators have specified 
that the war crime of employing poison or poisoned weapons establishes a threshold 
of harm linked to the effects of the substance used, namely causing “death or serious 
damage to health in the ordinary course of events”.1717 This requires “that the amount 
or rather concentration of the substance would in circumstances comparable to those 
in which it is intended to be used likely cause death or serious damage to health.”1718 
As such, weapons that cause the above effect accidentally are excluded from the 
scope of the war crime.1719

of humanity and common sense make it preposterous that the use by State of weapons prohibited in armed conflicts 
between themselves be allowed when States try to put down rebellion by their own nationals on their own territory. 
What is inhumane, and consequently proscribed, in international wars, cannot but be inhumane and inadmissible 
in civil strife.”).

1713	 ICC Elements of Crimes, Article 8(2)(b)(xvii).
1714	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 457-458, para. 575.
1715	 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, para. 55 (“The Court will observe that the 

Regulations annexed to the Hague Convention IV do not define what is to be understood by ‘poison or poisoned 
weapons’ and that different interpretations exist on the issue. Nor does the 1925 Protocol specify the meaning to 
be given to the term ‘analogous materials or devices’. The terms have been understood, in the practice of States, 
in their ordinary sense as covering weapons whose prime, or even exclusive, effect is to poison or asphyxiate. This 
practice is clear, and the parties to those instruments have not treated them as referring to nuclear weapons.”).

1716	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 458-459, para. 578.

1717	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 458-459, para. 578.

1718	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 458-459, para. 578.

1719	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 458-459, para. 578.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icj-cij.org/public/files/case-related/95/095-19960708-ADV-01-00-EN.pdf
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ii.	 Prohibited gases, liquids, materials or devices [ICC Statute, Article 8(2)
(b)(xviii)]

847.	 The perpetrator employed a gas or other analogous substance or device.1720 Com-
mentators have understood the terms “liquids and materials” mentioned in Article 
8(2)(b)(xviii) of the ICC Statute to be covered by the term “substance” in the elements 
of the crime.1721 The ICJ jurisprudence considered that the definition of “poison or 
poisoned weapons” in the 1907 Hague Regulations and the 1925 Geneva Protocol does 
not encompass nuclear weapons.1722 Commentators have also suggested that biological 
weapons do not fall within the material elements of the war crime.1723

848.	 The gas, substance or device was such that it causes death or serious damage to 
health in the ordinary course of events, through its asphyxiating or toxic prop-
erties.1724 Commentators have specified that the war crime establishes a threshold 
focusing on the agent’s effects, namely “causing death or serious damage to health 
in the ordinary course of events”, and that means of warfare that end up causing the 
above effect as a secondary result are excluded from the scope of this war crime.1725

849.	 From the debates around the scope of this war crime during the drafting of the ICC 
Statute, commentators suggest it is to be understood that non-lethal riot agents would 
not usually fall within the scope of this war crime.1726 That being said, commentators 
suggest that “insofar as a certain type of riot control agent has asphyxiating or toxic 
properties or is fashioned in a way to bring about death or serious damage to health 
in the ordinary course of events, the criminalisation of its use according to Article 8 
(2)(b)(xviii) of the Statute is not questionable.”1727

1720	 ICC Elements of Crimes, Article 8(2)(b)(xviii).
1721	 Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court, Sources and Commentary, 

Cambridge: Cambridge University Press, 2003, p. 286, ft. 2; Triffterer and Ambos (eds.), Rome Statute of the Interna-
tional Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, 
p. 463, para. 594.

1722	 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, para. 55 (“The Court will observe that the 
Regulations annexed to the Hague Convention IV do not define what is to be understood by ‘poison or poisoned 
weapons’ and that different interpretations exist on the issue. Nor does the 1925 Protocol specify the meaning to 
be given to the term ‘analogous materials or devices’. The terms have been understood, in the practice of States, 
in their ordinary sense as covering weapons whose prime, or even exclusive, effect is to poison or asphyxiate. This 
practice is clear, and the parties to those instruments have not treated them as referring to nuclear weapons.”).

1723	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 458-459, para. 578.

1724	 ICC Elements of Crimes, Article 8(2)(b)(xviii).
1725	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 462-464, paras 591, 594.
1726	 The extent of the prohibition of riot control agents under international law and whether their use could fall under 

Article 8(2)(b)(xviii) of the ICC Statute led to substantive discussions during the Preparatory Commission. Considering 
that the elements of the war crime introduced a threshold as to the effects of the agent or substance used, namely 
causing death or serious damage to health, a footnote (“[n]othing in this element shall be interpreted as limiting or 
prejudicing in any way existing or developing rules of international law with respect to development, production, 
stockpiling and use of chemical weapons”) was added therein to ensure that the more restrictive requirements 
included therein are specific to the ICC and not a reflection of international law. See Triffterer and Ambos (eds.), 
Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; 
Baden-Baden: Nomos, 2016, pp 462-463, para. 591.

1727	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 462-463, para. 591.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icj-cij.org/public/files/case-related/95/095-19960708-ADV-01-00-EN.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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c.	 Definition of employing prohibited weapons (Subjective Elements)1728

850.	 Poison or poisoned weapons. The offence requires that the perpetrator intentionally 
and knowingly employed poison or a weapon that releases this substance.1729

851.	 Prohibited gases, liquids, materials or devices. The offence requires that the per-
petrator intentionally and knowingly used a gas or other analogous substance or 
device.1730

d.	 Contextual Elements

852.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1731

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1732 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1733

1728	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1729	 ICC Elements of Crimes, Article 8(2)(b)(xvii); ICC Statute, Article 30.
1730	 ICC Elements of Crimes, Article 8(2)(b)(xviii); ICC Statute, Article 30.
1731	 See above, paras 188-189.
1732	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xvii)-(xviii).
1733	 See above, para. 199.See also ICC Elements of Crimes, Article 8(2)(b)(xvii)-(xviii).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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iii.	 Employment of prohibited bullets (ICTY Statute, Article 3(a), ICC Statute, Articles 
8(2)(b)(xix))

APPLICABILITY: THE WAR CRIME OF USING BULLETS THAT 
EXPAND OR FLATTEN EASILY IN THE HUMAN BODY CAN BE 
CONSIDERED CRIMINALISED UNDER ARTICLE 438 OF THE CCU 
AS IT IS SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS 
OF RULES OF THE WARFARE RECOGNIZED BY INTERNATIONAL 
INSTRUMENTS CONSENTED TO BY BINDING BY THE VERKHOVNA 
RADA (PARLIAMENT) OF UKRAINE” (PARAS 854-857).

Elements of the crime: To convict a perpetrator for the war crime of using prohibited bul-
lets, the following elements must be established:

(1)	 Objective elements
•	 The perpetrator employed certain bullets (para 858).
•	 The bullets were such that their use violates the international law of armed conflict because 

they expand or flatten easily in the human body (para 858).

(2)	 Subjective elements
•	 The perpetrator intentionally used prohibited bullets (para. 859).
•	 The perpetrator was aware that the nature of the bullets would uselessly aggravate human 

suffering (para. 859).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 860).
•	 The conduct of the perpetrator took place in the context and was associated the conflict 

(para. 860
•	 The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 860).

a.	 Applicability under Article 438

853.	 Article 438 of the CCU does not explicitly criminalise the use of prohibited bullets. 
However, as outlined above, the use of the above weapons may be subsumed under 
“other violations of rules of the warfare recognized by international instruments 
consented to by binding by the Verkhovna Rada (Parliament) of Ukraine” to which 
Article 438(1) of the CCU refers.

854.	 Use of bullets that expand or flatten in the human body as serious violations of 
IHL reflected in international treaties ratified by Ukraine. The use of bullets that 
expand or flatten in the human body is a prohibited means of warfare under IHL 
instruments ratified by Ukraine.1734 The prohibition that was introduced by the 1899 

1734	 As suggested, the employment of prohibited weapons may be subsumed under “other violations of the laws or customs 
of war envisaged by international agreements” to which Article 438(1) of the CCU refers. Despite the differentiation 
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Hague Declaration is also considered part of customary IHL.1735 Given the above, the 
bullets that expand or flatten in the human body constitute violations of the rules of 
warfare recognised by international instruments ratified by Ukraine.

855.	 Recognition as war crimes. Employing bullets that expand or flatten in the human 
body is recognised as a war crime applicable in the context of international armed 
conflict.1736 This offence is expressly codified as war crimes in Article 8(2) (ix) of 
the ICC Statute applicable in international armed conflicts.1737 The ICRC Customary 
IHL Database specifies that the war crimes related to the use of prohibited weapons 
subject to the ICC’s jurisdiction “reflect the development of customary international 
law since the adoption of Additional Protocol I in 1977.”1738 The “employment of poi-
sonous weapons or other weapons calculated to cause unnecessary suffering” is also 
listed under Article 3 of the ICTY Statute (violations of the laws or customs of war) 
applicable in both international and non-international armed conflicts.1739

856.	 In sum, employing bullets that expand or flatten in the human body constitute vio-
lations of the rules of warfare recognised by an international instrument ratified by 
Ukraine and has been recognised internationally as war crimes. Accordingly, these 
factors support a finding that this violation is criminalised under Article 438(1) of 
the CCU.

b.	 Definition of employing bullets that expand or flatten in the human body 
(Objective Elements)

857.	 The objective elements of the crime require that: (1) the perpetrator employed cer-
tain bullets; and (2) the bullets were such that their use violates the international 
law of armed conflict because they expand or flatten easily in the human body.1740 
Commentators have suggested that the war crime not only criminalises the use of 
bullets that are designed to expand or flatten in the human body, but also those that 
are manipulated to achieve the above effect (e.g., by piercing standard bullets with 
incisions).1741 In addition, they note that the list of bullets mentioned in Article 8(2)

between the terms “methods of warfare” and “means of warfare”, considering that the term “methods of warfare” 
encompasses the way in which weapons are employed, the use of poison, prohibited gases and bullets could also 
be subsumed under the “use of methods of the warfare prohibited by international instruments” to which Article 
438(1) of the CCU refers. See ICRC Commentary on Additional Protocol I, para. 1402; ICRC, How Does Law Protect 
in War, , Means and Methods of Warfare.

1735	 Declaration (IV,3) concerning Expanding Bullets. See ICRC, Treaties and States Parties, Ukraine. See also, ICRC, 
IHL Database, Customary IHL, Rule 77. Expanding Bullets.

1736	 ICC Statute, Article 8(2)(b)(xvii)-(ix); ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes.
1737	 Following the amendment to Article 8 of the ICC Statute in 2010, the employment of prohibited bullets has been 

added to the list of war crimes applicable to non-international armed conflict. Review Conference of the Rome 
Statute, ASP Resolution RC/Res.5, Annex I, Amendment to article 8; ICC Statute, Article 8(2)(e)(xiii)-(xv).

1738	 ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes.
1739	 ICTY Statute, Article 3; ICTY, Tadic Interlocutory Appeal on Jurisdiction, para. 119 (“[…] elementary considerations 

of humanity and common sense make it preposterous that the use by State of weapons prohibited in armed conflicts 
between themselves be allowed when States try to put down rebellion by their own nationals on their own territory. 
What is inhumane, and consequently proscribed, in international wars, cannot but be inhumane and inadmissible 
in civil strife.”).

1740	 ICC Elements of Crimes, Article 8(2)(b)(xix).
1741	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 465, para. 601.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
https://casebook.icrc.org/law/conduct-hostilities#chapter4
https://ihl-databases.icrc.org/ihl/INTRO/170
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule77
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://treaties.un.org/doc/source/docs/RC-Res.5-ENG.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icty.org/x/cases/tadic/acdec/en/51002.htm
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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(b)(xix) of the ICC Statute (bullets with a hard envelope which does not entirely cover 
the core or is pierced with incisions) is not exhaustive.1742

c.	 Definition of employing bullets that expand or flatten in the human body 
(Subjective Elements)1743

858.	 The offence requires: (1) that the employment of bullets was carried out with intent;1744 
and (2) that the perpetrator was aware that the nature of the bullets was such that 
their employment would uselessly aggravate human suffering.1745 With respect to this 
latter requirement, commentators suggest that the use of expanding bullets to obtain 
a military advantage cannot shield a perpetrator from liability.1746

d.	 Contextual Elements

859.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1747

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1748 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1749

1742	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 465-466, para. 602.

1743	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1744	 ICC Elements of Crimes, Article 8(2)(b)(xix); ICC Statute, Article 30.
1745	 ICC Elements of Crimes, Article 8(2)(b)(xix).
1746	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 467, para. 608.
1747	 See above, paras 188-189.
1748	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xix).
1749	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xix).

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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iv.	 Intentionally using starvation of civilians as a method of warfare (ICC Statute, 
Article (8)(2)(b)(xxv))

APPLICABILITY: THE STARVATION OF CIVILIANS AS A METHOD OF 
WARFARE CAN BE CONSIDERED TO BE CRIMINALISED UNDER ARTICLE 
438(1) OF THE CCU, AS IT IS SUBSUMED UNDER THE NOTIONS OF “USE 
OF METHODS OF THE WARFARE PROHIBITED BY INTERNATIONAL 
INSTRUMENTS” AND “OTHER VIOLATIONS OF RULES OF THE WARFARE 
RECOGNIZED BY INTERNATIONAL INSTRUMENTS CONSENTED TO BY 
BINDING BY THE VERKHOVNA RADA (PARLIAMENT) OF UKRAINE” 
(PARAS 861-864).

Elements of the crime: To convict a perpetrator for the war crime of starvation the follow-
ing elements must be established:

(1)	 Objective elements
•	 The perpetrator deprived civilians of objects indispensable to their survival including by 

wilfully impeding relief supplies (paras 865-874).

(2)	 Subjective elements
•	 The perpetrator intentionally and knowingly deprived civilians of objects indispensable to 

their survival (para. 875).
•	 The perpetrator intended to starve civilians as a method of warfare (paras 876-877).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 878).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 878).
•	 The perpetrator was aware of the factual circumstances that established the existence of an 

armed conflict (para. 878).

a.	 Applicability under Article 438 of the CCU

860.	 Article 438 of the CCU does not explicitly criminalise the starvation of civilians as 
a method of warfare. However, as outlined below, this conduct may be subsumed 
under “use of methods of the warfare prohibited by international instruments” and 
“other violations of rules of the warfare recognized by international instruments 
consented to by binding by the Verkhovna Rada (Parliament) of Ukraine” to which 
Article 438(1) of the CCU refers.

861.	 Use of starvation as a prohibited method of warfare and a serious violation of Inter-
national Humanitarian Law reflected in international treaties ratified by Ukraine. 
Starvation is a method of warfare prohibited under IHL.1750 The use of starvation as 

1750	 Additional Protocol I, Article 54; Additional Protocol II, Article 14; ICRC, IHL Database, Customary IHL, Rule 53. 
Starvation as a Method of Warfare.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=AA0C5BCBAB5C4A85C12563CD002D6D09
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule53
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule53
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a method of warfare constitutes a serious violation of IHL in international armed 
conflicts.1751 The prohibition is reflected in Article 54(1) of Additional Protocol I rati-
fied by Ukraine according to which “starvation of civilians as a method of warfare is 
prohibited.”1752 This general prohibition is specified in Article 54(2) which states that: 
“[i]t is prohibited to attack, destroy, remove or render useless objects indispensable 
to the survival of the civilian population […] for the specific purpose of denying them 
for their sustenance value to the civilian population or to the adverse party, whatev-
er the motive, whether in order to starve out civilians, to cause them to move away, 
or for any other motive”.1753 The IHL rules governing the provision of humanitarian 
assistance to civilians in need are also related to the prohibition of starvation as a 
method of warfare.1754 Given the above, the starvation of civilians as a method of 
warfare constitutes a violation of the rules of warfare recognised by international 
instruments ratified by Ukraine.

862.	 Recognition as a war crime. The use of starvation as a method of warfare is rec-
ognised as a war crime in international armed conflict with the status of customary 
international law.1755 The offense is also expressly codified as a war crime in Article 
8(2)(b)(xxv) of the ICC Statute applicable to international armed conflict.1756 The legal 
framework of the ICC can therefore serve as an additional source of interpretation 
to assess the scope and the elements of the offence under Article 438(1) of the CCU.

863.	 In sum, starvation is a prohibited method of warfare under IHL, a violation of the 
rules of warfare recognised by international instruments ratified by Ukraine and has 
been recognised internationally as a war crime. These factors support a finding that a 
violation of the prohibition of using starvation as a method of warfare is criminalised 
under Article 438(1) of the CCU.

1751	 Additional Protocol I, Article 54; ICRC, IHL Database, Customary IHL, Rule 156. War Crimes. Starvation of civilians 
as a method of combat is also prohibited during non-international armed conflicts. See Additional Protocol II, Article 
14.

1752	 Ukraine ratified Additional Protocol I to the Geneva Conventions on 25 January 1990. See ICRC, Treaties, States 
Parties and Commentaries, Ukraine.

1753	 Additional Protocol I, Article 54(2).
1754	 ICRC Commentary on Additional Protocol I, paras 2805, 2808 according to which Article 70(1) of Additional Protocol 

I (“relief actions which are humanitarian and impartial in character and conducted without any adverse distinction 
shall be undertaken, subject to the agreement of the Parties concerned in such relief actions”) should be read to-
gether with Article 54 of Additional Protocol I prohibiting the use of starvation as a method of warfare.

1755	 ICRC, IHL Database, Customary IHL, Rule 53. Starvation as a Method of Warfare; ICRC, IHL Database, Customary 
IHL, Rule 156. Definition of War Crimes (“The prohibition of using starvation of civilians as a method of warfare 
was considered a new rule at the time of the adoption of Additional Protocol I. However, practice since then has not 
only made this a customary rule, but its inclusion in the Statute of the International Criminal Court as a war crime 
if committed in an international armed conflict was not controversial. Destroying objects indispensable to the sur-
vival of the civilian population also reflects a customary prohibition. There had, in fact, been a prosecution relating 
to a case of destruction of crops in a scorched earth operation during the Second World War, although the basis of 
the prosecution was the destruction of property not required by military necessity. The prohibition of starvation 
is set forth in numerous military manuals. Many States have adopted legislation making starvation of civilians as a 
method of warfare an offence.”) (footnotes omitted).

1756	 In 2019, the ICC Statute was amended by the Assembly of the States Parties to include the war crime of starvation 
as a method of warfare in non-international armed conflict. See, ASP Resolution ICC-ASP/18/Res.5, Annexes I and 
II.
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=AA0C5BCBAB5C4A85C12563CD002D6D09
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule53
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://asp.icc-cpi.int/iccdocs/asp_docs/ASP18/ICC-ASP-18-Res5-ENG.pdf
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b.	 Definition of using starvation as a method of warfare (Objective Elements)

864.	 The objective element of the war crime of using starvation as a method of warfare 
requires that the perpetrator (1) deprived (including by wilfully impeding relief sup-
plies) (2) civilians of (3) objects indispensable to their survival.1757

865.	 Objects indispensable to survival. Objects indispensable to survival include objects 
related to food and water like “foodstuffs, agricultural areas for the production of 
foodstuffs, crops, livestock, drinking water installations and supplies and irrigation 
work” listed in Article 54 of Additional Protocol I. The above list of objects is not 
exhaustive.1758 Objects indispensable to survival could also extend to other essential 
objects such as medical supplies, clothing, bedding, shelter, and in certain instances, 
electricity sources like fuel.1759 As the ICRC Commentary suggests, the term “objects 
indispensable to survival” should be understood as encompassing all “objects for 
subsistence” meaning “objects which are of basic importance for the population from 
the point of view of providing the means of existence.”1760

866.	 Deprivation of objects indispensable to survival. Any act or omission that leads to the 
deprivation of an object indispensable to survival would meet the objective element 
of the crime. Article 54(2) of Additional Protocol I mentions specifically “attacking”, 
“destroying”, “removing” or “rendering useless” objects indispensable to survival.1761

867.	 The deprivation may also occur through omission.1762 For example, when an occupy-
ing power fails to meet its obligation to satisfy the needs of the civilian population 
including “[by bringing in] the necessary foodstuffs, medical stores and other articles 
if the resources of the occupied territory are inadequate.”1763

868.	 The deprivation could be fulfilled by impeding relief supplies.1764 Parties to an inter-
national armed conflict are primarily responsible for addressing the needs of the 
civilian population within their territory or subject to their control.1765 When parties 
cannot meet the above obligation and the civilian population is inadequately supplied 
of goods essential to its survival,1766 “relief actions which are humanitarian and impar-

1757	 ICC Elements of Crimes, Article 8(2)(b)(xxv).
1758	 ICRC Commentary on Additional Protocol I, para. 2103 (“the words ‘such as’ show that the list of protected objects 

is merely illustrative. An exhaustive list could have led to omissions or an arbitrary selection”).
1759	 ICRC Commentary on Additional Protocol I, para. 2103; Triffterer and Ambos (eds.), Rome Statute of the International 

Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 513, 
para. 772.

1760	 ICRC Commentary on Additional Protocol I, para. 2103; ICRC Commentary on Additional Protocol II, para. 4803.
1761	 ICRC Commentary on Additional Protocol I, para. 2101. See also Triffterer and Ambos (eds.), Rome Statute of the 

International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 
2016, p. 514, para. 775.

1762	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 516, para. 784.

1763	 Geneva Convention IV, Article 55; ICRC Commentary on Geneva Convention IV, p. 310; Triffterer and Ambos (eds.), 
Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; 
Baden-Baden: Nomos, 2016, p. 516, para. 784.

1764	 ICC Statute, Article 8(2)(b)(xxv); Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Com-
mentary, 3rd Edition München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 514, para. 776.

1765	 UNOCHA, Oxford Guidance on the Law Relating to Humanitarian Relief Operations in Situations of Armed Conflict, 
2016, p. 11. 

1766	 UNOCHA, Oxford Guidance on the Law Relating to Humanitarian Relief Operations in Situations of Armed Conflict, 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
https://ihl-databases.icrc.org/en/ihl-treaties/apii-1977?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-55/commentary/1958?activeTab=undefined
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.unocha.org/sites/dms/Documents/Oxford Guidance pdf.pdf
https://www.unocha.org/sites/dms/Documents/Oxford Guidance pdf.pdf
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tial in character and conducted without any adverse distinction shall be undertaken, 
subject to the agreement of the parties concerned in such relief actions.”1767 Under 
IHL, parties to an armed conflict unlawfully impede humanitarian relief operations 
when (1) they arbitrary withhold consent to an offer of impartial humanitarian service 
while they are unable to meet the essential needs of the population, or (2) when they 
fail to allow and facilitate the passage of humanitarian assistance.1768

EXAMPLES THAT COULD CONSTITUTE “DEPRIVATION OF OBJECTS 
INDISPENSABLE TO SURVIVAL”

•	 The destruction of crops by defoliants.1769

•	 Polluting water reservoirs with chemicals or other agents.1770

•	 Airstrikes against farmland, food processing sites, marketplaces, storage facilities, and water 
supply facilities,1771 often repeatedly.1772

•	 Repeated mortar shelling against Mills which constituted a major wheat storage and pro-
cessing site.1773

•	 Airstrike against a “tanker transporting a fresh supply of water for a village and crops.”1774

•	 Planting of land and sea mines, which, amongst other, obstruct access to livelihood activities.1775

•	 Airstrikes against fishing boats and fish-offloading ports.1776

2016, p. 14. 
1767	 Additional Protocol I, Article 70; Geneva Convention IV, Article 23. With regard to the law of occupation see Geneva 

Convention IV, Articles 55, 56 and Additional Protocol I, Article 69. Ukraine ratified the 1949 Geneva Conventions 
on 3 August 1954. See ICRC, Treaties, States Parties and Commentaries, Ukraine..

1768	 ICRC Q&A and lexicon on humanitarian access, p. 11; ICRC Commentary on Additional Protocol I, para. 2805; UN-
OCHA, Oxford Guidance on the Law Relating to Humanitarian Relief Operations in Situations of Armed Conflict, 
2016, p. 48.

1769	 ICRC Commentary on Additional Protocol I, para. 2101.
1770	 ICRC Commentary on Additional Protocol I, para. 2101.
1771	 Group of Eminent International and Regional Experts on Yemen, , Report of the detailed findings of the Group of 

Eminent International and Regional Experts on Yemen, A/HRC/42/CRP.1, 3 September 2019, paras 752-753, 755; 
Group of Eminent International and Regional Experts on Yemen, Report of the Group of Eminent International and 
Regional Experts on Yemen, A/HRC/48/20, 13 September 2021, para. 34; Mwatana for Human Rights and Global Rights 
Compliance, Starvation Makers, The Use of Starvation by Warring Parties in Yemen, September 2021, pp 133-142.

1772	 Mwatana for Human Rights and Global Rights Compliance, Starvation Makers, The Use of Starvation by Warring 
Parties in Yemen, September 2021, pp 156-162.

1773	 Group of Eminent International and Regional Experts on Yemen, Detailed findings of the Group of Eminent Inter-
national and Regional Experts on Yemen, A:HRC/45/CRP.7, 29 September 2020, para. 118.

1774	 Group of Eminent International and Regional Experts on Yemen, Detailed findings of the Group of Eminent Inter-
national and Regional Experts on Yemen, A:HRC/45/CRP.7, 29 September 2020, para. 120.

1775	 Group of Eminent International and Regional Experts on Yemen, Report of the detailed findings of the Group of 
Eminent International and Regional Experts on Yemen, A/HRC/42/CRP.1, 3 September 2019, para. 757; Group of 
Eminent International and Regional Experts on Yemen, Detailed findings of the Group of Eminent International 
and Regional Experts on Yemen, A:HRC/45/CRP.7, 29 September 2020, paras 122-124.

1776	 Group of Eminent International and Regional Experts on Yemen, Report of the detailed findings of the Group of 
Eminent International and Regional Experts on Yemen, A/HRC/42/CRP.1, 2 September 2019, paras 753, 756; Mwatana 
for Human Rights and Global Rights Compliance, Starvation Makers, The Use of Starvation by Warring Parties in 
Yemen, September 2021, pp 180-192, 202 (“Fishing boats constitute objects indispensable to survival, as “they were 
necessary to catch fish to feed the owners of the boats, the individuals working for them, their families and other 
members of the civilian population.”).
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
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•	 Interfering with humanitarian relief operations by “stealing or diverting food baskets; de-
stroying food or storing it in a way that results in it being unfit for human consumption or 
until its expiration; [...] arbitrarily denying food aid by selectively providing it only to persons 
loyal to the controlling party to the conflict (to the detriment of others in need of that same 
aid); and distributing spoiled food.”1777

•	 Obstructing the distribution of humanitarian aid through “(a) arrest and intimidation of aid 
workers; (b) non-respect of the independence of humanitarian organisations; (c) denial, 
delay or cancellation of visas; and (d) interference in the selection of beneficiaries and areas 
of operation.”1778

869.	 Proof of starvation is not required. The objective element does not require that victims 
die from starvation or that they suffer as a result of the deprivation of indispensable 
objects.1779 It is sufficient that “civilians are deprived of objects indispensable to their 
survival, that is, a deprivation that would cause them in the future to starve, without 
requiring that the deprivation takes its effect over time.”1780

870.	 Definition of Civilians. The deprivation of objects indispensable to survival is unlawful 
when directed against civilians. Article 50(1) of Additional Protocol I defines civilians 
as any person who is not a combatant. Combatants are members of the armed forces 
of the parties to the armed conflict expect for medical and religious personnel.1781 
Civilians enjoy general protection from military operations, unless and for such time 
as they directly participate in hostilities.1782

871.	 Exceptions. In accordance with Article 54(3)(a) of Additional Protocol I, it is permis-
sible to target objects indispensable for the survival if they are used exclusively for 
the sustenance of the opposing forces. However, as noted by the ICRC Commentary 
“agricultural areas or drinking water installations are hardly likely to be used solely 
for the benefit of armed forces.”1783

872.	 Concerning objects indispensable to survival that are used “in direct support of 
military action”, e.g., a food-storage barn that is used to provide cover to the enemy, 
Article 54(3)(b) of Additional Protocol I stipulates that they may be targeted as long 

1777	 Group of Eminent International and Regional Experts on Yemen, Detailed findings of the Group of Eminent Inter-
national and Regional Experts on Yemen, A:HRC/45/CRP.7, 29 September 2020, para. 127; Panel of Experts on Yemen, 
Final Report of the Panel of Experts on Yemen established pursuant to Security Council resolution 2140(2014), 
S/2022/50, 26 January 2022, para. 137. 

1778	 Panel of Experts on Yemen, Final Report of the Panel of Experts on Yemen, S/2019/83, 25 January 2019, para. 168.
1779	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 517, para. 790.
1780	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 517, para. 790.
1781	 Additional Protocol I, Article 43 (2). See also Geneva Convention III, Article 4(A) paras 2-6. See paras 641-670.
1782	 Additional Protocol I, Article 51(1), Article 51(3). The ICRC offers guidance in determining the acts that constitute 

direct participation in hostilities. Specifically, civilians are considered to be directly participating in hostilities when 
they carry out acts that meet the following criteria cumulatively: threshold of harm, direct causation, and belligerent 
nexus. ICRC, Interpretative Guidance on the Notion of Direct Participation in Hostilities, p. 46. See above, See paras 
641-670.

1783	 ICRC Commentary on Additional Protocol I, para. 2112.
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as the attack is not expected to cause the starvation of the civilian population or force 
their movement.1784

873.	 The crime of using starvation as a method of warfare is likely to be considered in 
the context of sieges and blockades (including naval blockades). While sieges and 
blockades are not prohibited as such under IHL, they may only be imposed with a 
view to achieve a military advantage and not to cause the starvation of the civilian 
population.1785

c.	 Definition of using starvation as a method of warfare (Subjective 
Elements)1786

874.	 The subjective element of the war crime of using starvation as a method of warfare 
requires that the perpetrator: (1) intentionally and knowingly deprived civilians of 
objects indispensable to survival and (2) the perpetrator had the specific intent to 
starve civilians as a method of warfare.1787

875.	 Specific intent to starve civilians. While it is not required to show that victims die 
from starvation, to convict a perpetrator for the war crime of starvation it must be 
shown that he/she had the specific intent to starve civilians as a method of warfare 
when depriving them of objects indispensable for survival. It aims to exclude con-
viction for unintended starvation as a result of mismanagement.1788

876.	 Specific intent to starve civilians “as a method of warfare”. The reference to “method 
of warfare” in the subjective element of the crime would cover situations where the 
intention of the perpetrator(s) is to use starvation to accomplish a military advantage, 
for instance “to achieve a speedier subjection of a besieged town or village, as was 
medieval warfare practice, or to pressure the adversary to accept some other aim 
of the attacker, [...] [or] to force [civilians] to move out of a certain area in order to 
facilitate the control over that area.”1789 More broadly, the reference to “method of 
warfare” could be interpreted as a “specific, tactical or strategic, way of conducting 

1784	 ICRC Commentary on Additional Protocol I, para. 2110; Triffterer and Ambos (eds.), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 516-
517, para. 786.

1785	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 515-516, paras 782-783; Dörmann, Elements of War Crimes 
under the Rome Statute of the International Criminal Court, Sources and Commentary, Cambridge: Cambridge University 
Press, 2003, p. 366; San Remo Manual on International Law Applicable to Armed Conflicts at Sea, 12 June 1994, paras 
102-103; ICRC, IHL Database, Customary IHL, Rule 53. Starvation as a Method of Warfare.

1786	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1787	 ICC Elements of Crimes, Article 8(2)(b)(xxv) which expressly mentions as a distinct element of the crime that the 
perpetrator intended to starve civilians as a method of warfare; ICC Statute, Article 30.

1788	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 518, para. 793.

1789	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 518, para. 794.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741
https://ihl-databases.icrc.org/en/ihl-treaties/san-remo-manual-1994?activeTab=undefined
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule53
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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hostilities,”1790 but, as commentators suggest, “nothing more demanding than this is 
required.”1791

d.	 Contextual Elements

877.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1792

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1793 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1794

1790	 How Does Law Protect in War, Conduct of Hostilities. 
1791	 Mwatana for Human Rights and Global Rights Compliance, Starvation Makers, The Use of Starvation by Warring 

Parties in Yemen, September 2021, pp 102-103.
1792	 See above, paras 188-189.
1793	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(v).
1794	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(v).

https://casebook.icrc.org/law/conduct-hostilities
https://mwatana.org/wp-content/uploads/2021/09/Starvation-Makers-2021-En.pdf
https://mwatana.org/wp-content/uploads/2021/09/Starvation-Makers-2021-En.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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v.	 Unlawful Infliction of Terror on Civilians (ICTY Statute, Article 3)

APPLICABILITY: UNLAWFUL INFLICTION OF TERROR ON CIVILIANS 
IS NOT SPECIFICALLY LISTED UNDER ARTICLE 438 OF THE CCU. 
HOWEVER, IT IS SUBSUMED UNDER THE NOTION OF “USE OF METHODS 
OF THE WARFARE PROHIBITED BY INTERNATIONAL INSTRUMENTS”, 
OR ANY “OTHER VIOLATIONS OF RULES OF THE WARFARE 
RECOGNIZED BY INTERNATIONAL INSTRUMENTS CONSENTED TO BY 
BINDING BY THE VERKHOVNA RADA” (PARLIAMENT) OF UKRAINE” 
(PARAS 879-882).

Elements of the crimes: To convict a perpetrator for unlawful infliction of terror on civil-
ians as a war crime the following elements need to be established:

(1)	 Objective elements
•	 Acts or threats of violence resulting in grave consequences for the victims (paras 884-886).
•	 Directed against the civilian population or individual civilians not taking direct part in hos-

tilities (paras 887-888).

(2)	 Subjective elements
•	 The perpetrator wilfully made the civilian population or individual civilians not taking direct 

part in hostilities the object of the acts of violence or threats thereof (paras 890-892).
•	 The perpetrator has the specific intent to spread terror among the civilian population (paras 

894-894).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 895).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 895).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 895).

a.	 Applicability under Article 438

878.	 Although not explicitly mentioned in Article 438 of the CCU, unlawful infliction of 
terror on civilians may be subsumed within “use of methods of the warfare pro-
hibited by international instruments” and “any other violations of rules of warfare 
recognized by international instruments consented to be binding by the Verkhovna 
Rada of Ukraine” to which Article 438(1) refers. As explained below, the conduct is 
prohibited under international instruments ratified by Ukraine and this prohibition 
has been recognised as a war crime in both international and non-international armed 
conflicts. These factors support interpreting Article 438 of the CCU as criminalising 
violations of this IHL prohibition.
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879.	 Unlawful infliction of terror on civilians is a violation of the laws of warfare recognised 
in international treaties ratified by Ukraine. Civilians are protected from attacks un-
der Geneva Convention IV and Additional Protocol I.1795 Additionally, Article 51(2) of 
Additional Protocol I requires, in international armed conflicts, “[a]cts or threats of 
violence the primary purpose of which is to spread terror among the civilian popu-
lation are prohibited.”1796 Spreading terror among the civilian population constitutes 
a prohibited method of warfare.1797 The ICRC identified this prohibition as being 
one of customary international law.1798 Ukraine has ratified Additional Protocol I.1799 
Therefore, for the purposes of Article 438 of the CCU, the prohibition against the 
infliction of terror on civilians is a violation of the laws of warfare recognised in an 
international instrument accepted as binding by the Ukrainian parliament.

880.	 Recognition as a war crime. While the Statute of the ICTY did not explicitly list the 
infliction of terror on civilians as a war crime under Article 3, it has been recognised 
as a principle of customary international law and as war crime under this Article.1800 
The ICC Statute does not include the infliction of terror on civilians within the listed 
war crimes under Article 8, however this does not negate the existence of this war 
crime under customary international law. Rather this limitation is borne out of the 
Assembly of States Parties’ failure to accept a definition of terrorism to be included 
within the Statute.1801

881.	 These factors support recognition of the criminalisation of unlawful infliction of 
terror on civilians under Article 438 of the CCU.

b.	 Definition of unlawful infliction of terror on civilians (Objective Elements)

882.	 The objective elements of the war crime of unlawful infliction of terror on civilians 
are: (1) acts or threats of violence resulting in grave consequences for the victims and 

1795	 Additional Protocol I, Articles 48 and 51(2).
1796	 Additional Protocol I, Article 51(2). Additional Protocol II, Article 13(2) contains a similar prohibition for non-inter-

national armed conflicts.
1797	 ICRC, How Does Law Protect in War, Terror (spreading of). 
1798	 ICRC, IHL Database, Customary Law, Rule 2. Violence Aimed at Spreading Terror among the Civilian Population. 

See also ICTY, Galic Appeal Judgement, para. 86 (“the prohibition of terror against the civilian population as en-
shrined in Article 51(2) of Additional Protocol I and Article 13(2) of Additional Protocol II, was a part of customary 
international law from the time of its inclusion in those treaties.”).

1799	 Ukraine ratified Additional Protocol I on 25 January 1990. ICRC, IHL Database, IHL Treaties, Treaties and State 
Parties, Additional Protocol I.

1800	 ICTY, D. Milosevic Appeal Judgement, paras 32-37; ICTY, Galic Appeal Judgement, para. 86 (“the prohibition of terror 
against the civilian population as enshrined in Article 51(2) of Additional Protocol I and Article 13(2) of Additional 
Protocol II, was a part of customary international law from the time of its inclusion in those treaties”), paras 70-
109; ICTY, Galic Trial Judgement, paras 86-138 where the Trial Chamber found that unlawful infliction of terror on 
civilians met all four prongs of the Tadic test for an offense included under Article 3(“a breach of the prohibition 
of terror against the civilian population gave rise to individual criminal responsibility pursuant to customary inter-
national law at the time of the commission of the offences”). Article 3(d) of the SCSL Statute and Article 4(d) of the 
ICTR Statute also explicitly list “[a]cts of terrorism” as a war crime.

1801	 See Van Schaack and Slye, International Criminal Law and Its Enforcement, Cases and Materials, 4th Edition, Foundation 
Press, 2019, p. 762 (“Although early drafts contemplated the inclusion of the crime of terrorism, the ICC Statute 
(finalized in 1998) does not list terrorism as a separate crime over which it has subject matter jurisdiction. Nor is 
the crime of inflicting terror on the civilian population listed as a war crime in Article 8.”).

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=AA0C5BCBAB5C4A85C12563CD002D6D09
https://casebook.icrc.org/glossary/terror-spreading
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule2
https://www.icty.org/x/cases/galic/acjug/en/gal-acjud061130.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties
https://cld.irmct.org/assets/filings/Judgement-D-Milosevic.pdf
https://www.icty.org/x/cases/galic/acjug/en/gal-acjud061130.pdf
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://legal.un.org/avl/pdf/ha/ictr_EF.pdf
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(2) directed against the civilian population or individual civilians not taking direct 
part in hostilities.1802

883.	 Acts or threats of violence resulting in grave consequences for the victims. There 
is no exhaustive list of acts or threats of violence and “the nature of the acts of vi-
olence or threats thereof constitutive of the crime of terror can vary”.1803 The ICRC 
cites as examples of conduct prohibited under this rule: “offensive support or strike 
operations aimed at spreading terror among the civilian population, indiscriminate 
and widespread shelling, and the regular bombardment of cities, but also assault, 
rape, abuse and torture of women and children, and mass killing.”1804

884.	 The “acts or threats of violence” need not result in “actual infliction of death or serious 
harm to body or health”.1805 What is required, however, is that the victims suffered 
grave consequences resulting from the acts or threats of violence. To establish the 
required gravity of these acts or threats of violence, it is sufficient to show that the 
victims suffered grave consequences, including but not limited to serious injury to 
body or health such as psychological damage.1806

885.	 Moreover, “actual terrorisation of the civilian population is not an element of the 
crime.”1807 Thus, it is not required to show a causal connection between the acts or 
threats of violence and terrorisation of the civilian population.

1802	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 424; ICTY, D. Milosevic Appeal Judgement, paras 31-36; ICTY, 
Galic Appeal Judgement, para. 106.

1803	 ICTY, D. Milosevic Appeal Judgement, para. 33 (“Whereas the nature of the acts of violence or threats thereof consti-
tutive of the crime of terror can vary, the Appeals Chamber is satisfied that the actus reus of the crime of terror has 
been established in this case and does not find it necessary to explore the matter any further.”) (footnotes omitted).

1804	 ICRC, IHL Database, Customary Law, Rule 2. Violence Aimed at Spreading Terror among the Civilian Population. For 
an example in the ICTY jurisprudence, see ICTY, Galic Appeal Judgement, para. 106 (“With regard to Galic’s claim 
that the Trial Chamber convicted him under Count 1 for ‘acts of violence’ while the facts alleged in the Indictment 
were concerned with a ‘protracted campaign of shelling and sniping upon civilians areas in Sarajevo’, the Appeals 
Chamber simply notes that Galic disregards the unambiguous finding of the Trial Chamber with regard to the actus 
reus of the crime of terror against the civilian population as charged, that is that ‘attacks by sniping and shelling on 
the civilian population and individual civilians not taking part in hostilities constitute acts of violence’. The Appeals 
Chamber finds that the sniping and shelling in question undoubtedly fall within the scope of ‘acts of violence’ con-
templated under the definition of the crime of acts or threats of violence the primary purpose of which is to spread 
terror among the civilian population.”) (footnotes omitted).

1805	 ICTY, D. Milosevic Appeal Judgement, , para. 33 (“The Appeals Chamber finds that the Trial Chamber misinterpreted 
the Galić jurisprudence by stating that ‘actual infliction of death or serious harm to body or health is a required ele-
ment of the crime of terror’, and thus committed an error of law. Causing death or serious injury to body or health 
represents only one of the possible modes of commission of the crime of terror, and thus is not an element of the 
offence per se. What is required, however, in order for the offence to fall under the jurisdiction of this Tribunal, is 
that the victims suffered grave consequences resulting from the acts or threats of violence; such grave consequences 
include, but are not limited to death or serious injury to body or health. Accordingly, because the Trial Chamber 
established in the present case that all the incidents imputed to the SRK constituted unlawful attacks against civil-
ians, and thus caused death or serious injury to body or health of civilians, the threshold of gravity required for the 
crime of terror based on those incidents has been met.”) (footnotes omitted).

1806	 ICTY, D. Milosevic Appeal Judgement, , para. 33 (“Causing death or serious injury to body or health represents only 
one of the possible modes of commission of the crime of terror, and thus is not an element of the offence per se. 
What is required, however, in order for the offence to fall under the jurisdiction of this Tribunal, is that the victims 
suffered grave consequences resulting from the acts or threats of violence; such grave consequences include, but 
are not limited to death or serious injury to body or health.”) (footnotes omitted); ICTY, Prlic et al. Appeal Judgement, 
Vol. I of III, para. 563.

1807	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 563 (“the crime of unlawful infliction of terror involves cases 
in which ‘extensive trauma and psychological damage’ are caused by ‘attacks [which] were designed to keep the 
inhabitants in a constant state of terror’, the actual terrorisation of the civilian population is not an element of the 

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
https://www.refworld.org/cases,ICTY,4b41e1942.html
https://www.icty.org/x/cases/galic/acjug/en/gal-acjud061130.pdf
https://www.refworld.org/cases,ICTY,4b41e1942.html
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule2
https://www.icty.org/x/cases/galic/acjug/en/gal-acjud061130.pdf
https://www.refworld.org/cases,ICTY,4b41e1942.html
https://www.refworld.org/cases,ICTY,4b41e1942.html
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CASE-STUDY: WHILE THE ACTUAL TERRORISATION OF THE CIVILIAN 
POPULATION IS NOT AN ELEMENT OF THE CRIME IT MAY ASSIST 
IN ESTABLISHING THE GRAVITY REQUIREMENT OF THE ACTS OR 
THREATS OF VIOLENCE
Prlic et al. Appeal Judgement, Vol. I of III, para. 564 (footnotes omitted)
The Appeals Chamber notes, […], that evidence of actual terrorisation may contribute to estab-
lishing other elements of the crime of terror. In the instant case, the Trial Chamber considered 
evidence regarding the terrifying effect on the civilian population, particularly evidence of the 
fear of the civilian population of East Mostar living under the deafening sound of HVO shelling 
and firing and them having to run for cover in the streets. It recalled this terrifying effect in its 
legal findings on unlawful infliction of terror on civilians, and while it did not expressly indicate 
why it, did so, the Appeals Chamber notes that it has previously held that psychological impact 
on a population may satisfy the required gravity threshold of the crime. The Appeals Chamber 
considers that a reasonable trier of fact could rely on the evidence regarding the terrifying effect 
on the civilian population outlined above for this purpose. In light of the fact that this psycho-
logical impact was therefore relevant to the Trial Chamber's legal conclusion that the crime of 
unlawful infliction of terror had been established, the Appeals Chamber considers that Praljak 
fails to show that the Trial Chamber erred in law in its reasoning.

886.	 Directed against the civilian population or individual civilians not taking direct 
part in hostilities. Acts or threats of violence do not include legitimate attacks on 
combatants.1808 Inflicting terror is unlawful when directed against civilians. Article 
50(1) of Additional Protocol I defines civilians as any person who is not a combatant. 
Combatants are members of the armed forces of the parties to the conflict except for 
medical and religious personnel.1809 Civilians enjoy general protection from military 
operations, and remain protected against direct attack unless and for such time as 
they directly participate in hostilities.1810

887.	 Regarding the offender, a small number of States, including the United States, maintain 
that State actors cannot commit the crime of unlawfully inflicting terror.1811 However, 

crime of unlawful infliction of terror.”) (footnotes omitted); ICTY, D. Milosevic Appeal Judgement, para. 35 (“while 
‘extensive trauma and psychological damage form part of the acts or threats of violence’, the ‘actual terrorisation of 
the civilian population is not an element of the crime’. It should be noted, however, that evidence of actual terrori-
sation may contribute to establishing other elements of the crime of terror.”) (footnotes omitted).

1808	 ICTY, Galic Trial Judgement, para. 139 (“With respect to the ‘acts of violence’, these do not include legitimate attacks 
against combatants but only unlawful attacks against civilians.”)

1809	 Additional Protocol I, Article 43 (2). See also Geneva Convention III, Article 4(A) paras 2-6. See above, See paras 
641-670.

1810	 Additional Protocol I, Article 51(1), Article 51(2), Article 51(3). The ICRC offers guidance in determining the acts that 
constitute direct participation in hostilities. Specifically, civilians are considered to be directly participating in hos-
tilities when they carry out acts that meet the following criteria cumulatively: threshold of harm, direct causation, 
and belligerent nexus. ICRC, Interpretative Guidance on the Notion of Direct Participation in Hostilities, p. 46. See 
above, paras 641-670.

1811	 Beth Van Schaack, Finding the Tort of Terrorism in International Law, 28 Rev. Litig. 381, 410-11 (2008), para. 429. Cuba 
and Turkey also resist the notion of state terrorism. Ibid. para. 458; Van Schaack and Slye, International Criminal 
Law and Its Enforcement, Cases and Materials, 4th Edition. 2019, p. 739.

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icrc.org/en/doc/assets/files/other/icrc-002-0990.pdf
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State actors and particularly, military commanders have consistently been charged 
with this crime before the ICTY and the SCSL.1812

c.	 Definition of unlawful infliction of terror on civilians (Subjective Elements)1813

888.	 As to the subjective elements of the war crime of unlawful infliction of terror on ci-
vilians, it requires the perpetrator to have: (1) the general intent to make the civilian 
population or individual civilians not taking direct part in hostilities the object of the 
acts of violence or threats thereof; and (2) the specific intent to spread terror among 
the civilian population.1814

ICTY, D. MILOSEVIC APPEAL JUDGEMENT, PARA. 37 
(FOOTNOTES OMITTED):
“the mens rea of the crime of terror consists of the intent to make the civilian population or in-
dividual civilians not taking direct part in hostilities the object of the acts of violence or threats 
thereof, and of the specific intent to spread terror among the civilian population. While spreading 
terror must be the primary purpose of the acts or threats of violence, it need not be the only one.”

889.	 The perpetrator wilfully made the civilian population or an individual civilian the 
object of acts or threats of violence. This intent also includes that the perpetrator 
was aware or should have been aware of the civilian status of the persons attacked.1815 
In cases of doubt as to the status of the persons attacked, the Prosecution must show 
that a reasonable person could not have believed that the individuals attacked were 
combatants.1816

890.	 Specific intent to spread terror among the civilian population. While actual terror-
isation is not an element of this crime, evidence of the terrifying effect of the acts 
or threats of violence such as the psychological impact on the civilian population as 
well as evidence of actual terrorisation may be considered to establish the specific 
intent to spread terror.1817

1812	 See e.g. ICTY, Prlic et al. . Appeal Judgement,, Vol. I of III, paras 4-9; ICTY, D. Milosevic Appeal Judgement, paras 2-3; 
SCSL, Fofana Trial Judgement, paras 1-3; ICTY, Galic Appeal Judgement, paras 2-3.

1813	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 CCU.

1814	 ICTY, Prlic et al. Appeal Judgement, Vol. II of III, para. 2400; ICTY, D. Milosevic Appeal Judgement, para. 37.
1815	 ICTY, D. Milosevic Appeal Judgement, para. 60 (“[...] [T]he Trial Chamber specified that in order to establish the mens 

rea for the offence of unlawful attacks against civilians (and thus for the crime of terror), it must be shown that the 
perpetrator was aware or should have been aware of the civilian status of the persons attacked.”).

1816	 ICTY, D. Milosevic Appeal Judgement, para. 60 (“In cases of doubt, it held, the Prosecution must show that in the 
given circumstances, a reasonable person could not have believed that the individual attacked was a combatant.”) 
(footnotes omitted).

1817	 ICTY, Prlic et al. Appeal Judgement,, Vol. I of III, para. 562 (“Turning to Praljak's submissions related to the Trial 
Chamber's finding that the crime of unlawful infliction of terror was committed, the Appeals Chamber first recalls 
that the Trial Chamber was required to establish that the primary purpose of the acts or threats of violence committed 
in East Mostar was to spread terror among the civilian population and that the perpetrators of the crime acted with 

https://www.refworld.org/cases,ICTY,4b41e1942.html
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
https://www.refworld.org/cases,ICTY,4b41e1942.html
https://www.refworld.org/cgi-bin/texis/vtx/rwmain?docid=46e123dc2&page=search
https://www.icty.org/x/cases/galic/acjug/en/gal-acjud061130.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516277.pdf
https://www.refworld.org/cases,ICTY,4b41e1942.html
https://www.refworld.org/cases,ICTY,4b41e1942.html
https://www.refworld.org/cases,ICTY,4b41e1942.html
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
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ICTY, GALIC APPEAL JUDGEMENT, PARA. 104 (FOOTNOTES OMITTED):
[A]ctual terrorisation of the civilian populations is not an element of the crime. The mens rea of 
the crime of acts or threats of violence the primary purpose of which is to spread terror among 
the civilian population is composed of the specific intent to spread terror among the civilian 
population. Further, the Appeals Chamber finds that a plain reading of Article 51(2) suggests 
that the purpose of the unlawful acts or threats to commit such unlawful acts need not be the 
only purpose of the acts or threats of violence. The fact that other purposes may have coexisted 
simultaneously with the purpose of spreading terror among the civilian population would not 
disprove this charge, provided that the intent to spread terror among the civilian population 
was principal among the aims. Such intent can be inferred from the circumstances of the acts 
or threats, that is from their nature, manner, timing and duration.

891.	 The subjective elements of the unlawful infliction of terror can be established through 
various factors including, but not limited to, the nature, duration, timing, and man-
ner of the threats or acts of violence.1818 For example, the indiscriminate nature of an 
attack and/or evidence of the psychological impact of the threats or acts of violence 
on the population.1819

the specific intent to spread terror. The Appeals Chamber considers that Praljak ignores findings when submitting 
that, in light of the Trial Chamber's admission that the shelling was aimed at military targets, it failed to establish 
that the purpose of the shelling was to spread terror and that any HVO member had the specific intent to spread 
terror. Namely, the Trial Chamber found that the attack was indiscriminate as the HVO's shelling and firing were not 
limited to military targets; rather, the whole of East Mostar was subjected to daily and intense shelling and artillery 
fire in which heavy artillery was used. The indiscriminate nature of an attack was a reasonable factor for the Trial 
Chamber to consider in determining specific intent to spread terror. The Trial Chamber also considered, inter alia, 
the HVO's deliberate shelling and destruction of ten mosques in East Mostar. Finally, it expressly linked shelling and 
sniping as factors contributing to the terrorisation of the population of East Mostar. The Appeals Chamber considers 
that a reasonable trier of fact could conclude that HVO actions were conducted with the requisite specific intent 
to spread terror on these bases. Praljak fails to show that the Trial Chamber erred in this respect. His argument is 
dismissed.”) (footnotes omitted).

1818	 ICTY, Prlic et al. Appeal Judgement,, Vol. II of III, para. 2400 (“While spreading terror must be the primary purpose 
of the acts or threats of violence, it need not be the only one and can be inferred from the ‘nature, manner, timing, 
and duration’ of the acts or threats.”) (footnotes omitted).

1819	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, paras 562-563; ICTY, D. Milosevic Appeal Judgement, para. 37 (“While 
spreading terror must be the primary purpose of the acts or threats of violence, it need not be the only one. The 
Galic Appeal Judgement suggests that such intent can be inferred from the ‘nature, manner, timing and duration’ 
of the acts or threats. However, this is not an exhaustive list of mandatory considerations but an indication of some 
factors that may be taken into account according to the circumstances of the case. Contrary to Milosevic’s asser-
tion, in the instant case the Trial Chamber did explicitly state and consider these factors. Furthermore, the Appeals 
Chamber rejects Milosevic’s argument that the Trial Chamber could not take into account the evidence relative to 
the actus reus of the crime when establishing the mens rea. In this regard, the Appeals Chamber finds that both the 
actual infliction of terror and the indiscriminate nature of the attack were reasonable factors for the Trial Chamber 
to consider in determining the specific intent of the accused in this case.”) (footnotes omitted).

https://www.icty.org/x/cases/galic/acjug/en/gal-acjud061130.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
https://www.refworld.org/cases,ICTY,4b41e1942.html
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CASE-STUDY: CONSIDERATIONS TO ESTABLISH THE SPECIFIC INTENT 
TO SPREAD TERROR PRLIC ET AL. APPEAL JUDGEMENT, VOL. I OF III, 
PARA. 562 (FOOTNOTES OMITTED).
“Turning to Praljak’s submissions related to the Trial Chamber’s finding that the crime of unlaw-
ful infliction of terror was committed, the Appeals Chamber first recalls that the Trial Chamber 
was required to establish that the primary purpose of the acts or threats of violence committed 
in East Mostar was to spread terror among the civilian population and that the perpetrators of 
the crime acted with the specific intent to spread terror. The Appeals Chamber considers that 
Praljak ignores findings when submitting that, in light of the Trial Chamber’s admission that the 
shelling was aimed at military targets, it failed to establish that the purpose of the shelling was 
to spread terror and that any HVO member had the specific intent to spread terror. Namely, the 
Trial Chamber found that the attack was indiscriminate as the HVO’s shelling and firing were not 
limited to military targets; rather, the whole of East Mostar was subjected to daily and intense 
shelling and artillery fire in which heavy artillery was used. The indiscriminate nature of an 
attack was a reasonable factor for the Trial Chamber to consider in determining specific intent 
to spread terror. The Trial Chamber also considered, inter alia, the HVO’s deliberate shelling and 
destruction of ten mosques in East Mostar. Finally, it expressly linked shelling and sniping as 
factors contributing to the terrorisation of the population of East Mostar. The Appeals Chamber 
considers that a reasonable trier of fact could conclude that HVO actions were conducted with 
the requisite specific intent to spread terror on these bases. Praljak fails to show that the Trial 
Chamber erred in this respect. His argument is dismissed.”

892.	 The specific intent to spread terror among the civilian population must be the pri-
mary purpose of the acts of threats of violence. However, spreading terror need not 
be the only purpose behind such acts or threats.

ICTY, PRLIC ET AL. APPEAL JUDGEMENT, VOL. I OF III, PARA. 424 
(FOOTNOTES OMITTED):
“Other purposes of the unlawful acts or threats may have coexisted simultaneously with the 
purpose of spreading terror among the civilian population, provided that the intent to spread 
terror among the civilian population was principal among the aims. Such intent can be inferred 
from the ‘nature, manner, timing and duration’ of the acts or threats.”

893.	 The existence of military targets within an attack does not necessarily negate the 
finding that a perpetrator acted with the specific intent to spread terror.1820

1820	 ICTY, Prlic et al. Appeal Judgement, Vol. I of III, para. 562 (“The Appeals Chamber considers that Praljak ignores 
findings when submitting that, in light of the Trial Chamber's admission that the shelling was aimed at military 
targets, it failed to establish that the purpose of the shelling was to spread terror and that any HVO member had the 
specific intent to spread terror. Namely, the Trial Chamber found that the attack was indiscriminate as the HVO's 
shelling and firing were not limited to military targets; rather, the whole of East Mostar was subjected to daily and 
intense shelling and artillery fire in which heavy artillery was used. The indiscriminate nature of an attack was a 
reasonable factor for the Trial Chamber to consider in determining specific intent to spread terror. The Trial Chamber 
also considered, inter alia, the HVO's deliberate shelling and destruction of ten mosques in East Mostar. Finally, it 
expressly linked shelling and sniping as factors contributing to the terrorisation of the population of East Mostar. 

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
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d.	 Contextual Elements

894.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1821

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1822 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1823

The Appeals Chamber considers that a reasonable trier of fact could conclude that HVO actions were conducted 
with the requisite specific intent to spread terror on these bases.”) (footnotes omitted).

1821	 See above, paras 188-189.
1822	 See above, paras 190-198.
1823	 See above, para. 199.
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f)	 War Crimes against Humanitarian Personnel and Operations

i.	 Intentionally directing attacks against personnel or objects involved in a 
humanitarian assistance or peacekeeping mission entitled to the protection 
under IHL (ICC Statute, Article 8(2)(b)(iii))

APPLICABILITY: INTENTIONALLY DIRECTING ATTACKS AGAINST 
PERSONNEL OR OBJECTS INVOLVED IN A HUMANITARIAN 
ASSISTANCE OR PEACEKEEPING MISSION ENTITLED TO THE 
PROTECTION UNDER IHL CAN BE CONSIDERED CRIMINALISED UNDER 
ARTICLE 438(1) OF THE CCU, AS IT IS SUBSUMED UNDER THE NOTION 
OF “OTHER VIOLATIONS OF RULES OF THE WARFARE RECOGNIZED BY 
INTERNATIONAL INSTRUMENTS CONSENTED TO BY BINDING BY THE 
VERKHOVNA RADA (PARLIAMENT) OF UKRAINE”. (PARAS 896-899).

Elements of the crimes: To convict a perpetrator of attacks against personnel or objects 
involved in a humanitarian assistance or peacekeeping mission entitled to the protection 
under IHL as a war crime the following elements need to be established:

(1)	 Objective elements
•	 The perpetrator directed an attack (paras 901-902).
•	 The object of the attack was personnel, installations, material, units or vehicles involved in 

a (a) humanitarian assistance or (b) peacekeeping mission in accordance with the Charter 
of the United Nations (paras 903-913).

•	 Such personnel, installations, material, units or vehicles were entitled to that protection given 
to civilians or civilian objects under the international law of armed conflict (paras 914-916).

(2)	 Subjective elements
•	 The perpetrator intentionally directed an attack (para. 918).
•	 The perpetrator intended personnel or objects involved in a humanitarian assistance or 

peacekeeping mission to be the object of the attack (para. 919).
•	 The perpetrator was aware of the factual circumstances that established the protection given 

to civilians or civilian objects under the international law of armed conflict (para. 920).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 921).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 921).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 921).
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a.	 Applicability under Article 438

895.	 Although not explicitly mentioned in Article 438 of the CCU, “attacks against personnel 
or objects involved in a humanitarian assistance or peacekeeping mission entitled 
to the protection under IHL” may be subsumed within “any other violations of rules 
of warfare recognized by international instruments consented to be binding by the 
Verkhovna Rada of Ukraine” to which Article 438(1) refers. As explained below, the 
conduct is prohibited under international instruments ratified by Ukraine and this 
prohibition has been recognised as a war crime. These factors support interpreting 
Article 438 CCU as criminalising violations of this IHL prohibition.

896.	 Intentionally directing attacks against personnel or objects involved in a humanitarian 
assistance or peacekeeping mission entitled to the protection under IHL is a violation 
of the laws of warfare recognised in international treaties ratified by Ukraine. Article 
71(2) of Additional Protocol I ratified by Ukraine requires, “[personnel participating in 
relief actions] shall be respected and protected”.1824 Although the Geneva Conventions 
and Additional Protocol I do not specially address the protection of peacekeeping 
missions, Article 7 of the Convention on the Safety of United Nations and Associated 
Personnel ratified by Ukraine states that “United Nations and associated personnel, 
their equipment and premises shall not be made the object of attack or of any action 
that prevents them from discharging their mandate”.1825

897.	 Recognition as a war crime. Intentionally directing attacks against personnel or ob-
jects involved in a humanitarian assistance or peacekeeping mission entitled to the 
protection under IHL is recognised as a war crime in international armed conflict with 
the status of customary international law.1826 The offence has been also codified as a 

1824	 Ukraine ratified Additional Protocol I on 25 January 1990. See ICRC, IHL Database, Treaties, States Parties and 
Commentaries, Additional Protocol I. See also ICRC, IHL Database, Customary IHL, PPractice relating to Rule 31, 
Ukraine(referring to Ukraine’s Manual on the Application of IHL Rules of 11 September 2004, which states that “[a]
ttacks against [personnel participating in humanitarian action] shall be prohibited” and that such attacks constitute 
“a serious violation of international humanitarian law.”).

1825	 Ukraine ratified the Convention on the Safety of United Nations and Associated Personnel on 17 August 1995. United 
Nations Treaty Collection, Convention on the Safety of United Nations and Associated Personnel. Attacks against 
peacekeeping personnel and objects have generally been condemned by States, including by Ukraine. ICRC, IHL 
Database, Customary IHL, Rule 33. Personnel and Objects Involved in a Peacekeeping Mission. ICRC, IHL Database, 
Customary IHL, Practice relating to Rule 33, Ukraine.

1826	  SCSL, Sesay et al. Trial Judgement, para. 218 (“The Chamber considers the condemnation and criminalisation of 
intentional attacks against personnel and objects involved in a humanitarian or a peacekeeping mission by States 
and international organisations, the finding of the ICRC and the inclusion of the offence in the ICC Statute in 1998 
demonstrate State practice and opinio juris. The Chamber is also of the view that this offence is a particularisation 
of the general and fundamental prohibition in international humanitarian law, in both international and internal 
conflicts, against attacking civilians and civilian property. This Chamber is, therefore, satisfied that this offence 
existed in customary international law in both international and non-international conflicts and entailed individual 
criminal responsibility at the time of the acts alleged in the Indictment.”). ICRC, IHL Database, Customary IHL, 
Rule 31. Humanitarian Relief Personnel, Rule 32. Humanitarian Relief Objects and Rule 33. Personnel and Objects 
Involved in a Peacekeeping Mission; ICRC, IHL Database, Customary IHL, Rule 156. Definition of War Crimes. For 
peacekeeping missions, see also Convention on the Safety of United Nations and Associated Personnel, Article 9(1) 
(“The intentional commission of: (a) A murder, kidnapping or other attack upon the person or liberty of any Unit-
ed Nations or associated personnel; (b) A violent attack upon the official premises, the private accommodation or 
the means of transportation of any United Nations or associated personnel likely to endanger his or her person or 
liberty; … shall be made by each State Party a crime under its national law.”).

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/customary-ihl/v2/rule31?country=ua
https://ihl-databases.icrc.org/en/customary-ihl/v2/rule31?country=ua
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-8&chapter=18
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule33
https://ihl-databases.icrc.org/en/customary-ihl/v2/rule33?country=ua
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule31
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule32
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule33
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule33
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule156
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-8&chapter=18
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war crime in Article 8(2)(b)(iii) of the ICC Statute applicable to international armed 
conflicts and in Article 4(b) of the Statute of the Special Court for Sierra Leone.1827

898.	 These factors support recognition of the criminalisation of attacks against personnel 
or objects involved in a humanitarian assistance or peacekeeping mission entitled to 
the protection under IHL under Article 438 of the CCU.

b.	 Definition of attacks against personnel or objects involved in a humanitarian 
assistance or peacekeeping mission entitled to the protection under IHL 
(Objective Elements)

899.	 The objective elements of this crime are: (1) the perpetrator directed an attack; (2) the 
object of the attack was personnel, installations, material, units or vehicles involved 
in a (a) humanitarian assistance or (b) peacekeeping mission in accordance with the 
Charter of the United Nations; and (3) such personnel, installations, material, units 
or vehicles were entitled to that protection given to civilians or civilian objects under 
the international law of armed conflict.1828

900.	 The perpetrator directed an attack. Since the ICC Statute and the Elements of Crimes 
do not include the definition of the term “attack”, the ICC and the SCSL relied on Article 
49 of the Additional Protocol I, which defines the attack as “acts of violence against 
the adversary, whether in offence or in defence”.1829 There is no requirement that the 
attack results in actual physical damage or injury to the personnel or objects,1830 and 

1827	 ICC Statute, Article 8(2)(b)(iii); SCSL Statute, Article 4(b). The ICC Statute also identifies this offence as a war crime 
in non-international armed conflicts, ICC Statute, Article 8(2)(e)(iii).

1828	 ICC Elements of Crimes, Article 8(2)(b)(iii). See also ICC Elements of Crimes, Article 8(2)(e)(iii) in relation to the same 
offense in the context of non-international armed conflicts. The objective and subjective elements of this crime in 
international armed conflicts and in non-international armed conflicts are identical Cases concerning Article 8(2)
(e)(iii) of the ICC Statute or in the context of the non-international armed conflict in Sierra Leone may also apply 
mutatis mutandis to the present crime. Given this, this section refers to relevant case law arising in the context 
of non-international armed conflicts. See e.g., ICC, Abu Garda Decision on the Confirmation of Charges, para. 62 
(quoting the ICC Elements of Crimes for the analogous crime arising from non-international armed conflict under 
Article 8(2)(e)(vii)); ICC, Nourain and Jerbo Jamus Decision on the Confirmation of Charges, para. 61 (reiterating the 
legal interpretation of each of the elements of the crime provided for in article 8(2)(e)(iii) of the ICC Statute as set 
out in the Abu Garda decision); SCSL, Sesay et al. Trial Judgement, para. 219 (providing the elements of the crime in 
the context of the non-international armed conflict in Sierra Leone).

1829	 Additional Protocol I, Article 49. ICC, Abu Garda Decision on the Confirmation of Charges,paras 64-65 (“64. Taking 
into consideration the reference to ‘the established framework of international law’ in the chapeau of article 8(2)(e) 
of the [ICC] Statute, and the reference to the ‘applicable treaties and the principles and rules of international law, 
including the established principles of the international law of armed conflict’ in article 21(1)(b) of the [ICC] Statute, 
the Majority is of the view that it must refer in this regard to the four Geneva Conventions adopted on 12 August 1949 
and their two Additional Protocols adopted on 8 June 1977. 65. The term ‘attack’ is defined in article 49 of Additional 
Protocol I […] as ‘acts of violence against the adversary, whether in offence or in defence’.”); See also above, paras 
641-670, 671-688. But see contra Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford 
University Press, 2020, para. 1559 (“Attacks within the meaning of this offence are not limited to military operations 
under Article 49(1) of Additional Protocol I. Any type of use of force against humanitarian relief organizations and 
peacekeeping missions is covered. This derives from the underlying Convention on the Safety of United Nations 
and Associated Personnel, Article 9 of which obligates the treaty parties, among other things, to criminalize killing, 
kidnapping, and other attacks on the life and freedom of UN personnel as well as violent attacks endangering life 
or freedom against official bases, private accommodations, or transport of UN personnel. The list in Article 9 can 
be used to clarify the term ‘attack’.”) (footnotes omitted).

1830	 ICC, Abu Garda Decision on the Confirmation of Charges, para. 65 (“[…] article 8 (2)(e)(iii) of the Statute does not 
require any material result or any harmful impact on the personnel, installations, material, units or vehicles involved 
in the peacekeeping mission which are being targeted by the attack.”); SCSL, Sesay et al. Trial Judgement, paras 220 

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2011_02580.PDF
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
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“the mere attack is the gravamen of the crime”.1831 The scope of the attack does not 
include threats.1832

901.	 Another important part of this element is the necessity to establish a causal connec-
tion between the perpetrator and the attack. Put otherwise, “a causal link between 
the perpetrator’s conduct and the consequence is necessary, so that the concrete 
consequence, the attack in this case, can be seen as having been caused by the per-
petrator”.1833

902.	 Personnel or objects (installations, material, units or vehicles) involved in a hu-
manitarian assistance mission. Since there is no specific definition of the term “hu-
manitarian assistance mission” in treaties or case-law, Articles 70 and 71 of Additional 
Protocol I dealing with relief actions and relief personnel can provide a useful legal 
framework.

ADDITIONAL PROTOCOL I, ARTICLE 70: RELIEF ACTIONS
1. If the civilian population of any territory under the control of a Party to the conflict, other 
than occupied territory, is not adequately provided with the supplies mentioned in Article 69, 
relief actions which are humanitarian and impartial in character and conducted without any adverse 
distinction shall be undertaken, subject to the agreement of the Parties concerned in such relief 
actions. Offers of such relief shall not be regarded as interference in the armed conflict or as 
unfriendly acts. […]
2. The Parties to the conflict and each High Contracting Party shall allow and facilitate rapid and 
unimpeded passage of all relief consignments, equipment and personnel provided in accordance 
with this Section, even if such assistance is destined for the civilian population of the adverse Party.
(emphasis added)

903.	 The purpose of the humanitarian assistance mission is to provide the civilian popula-
tion with supplies essential to their survival, such as food, medical supplies, clothing, 
bedding, means of shelter, and the means to transport them.1834 In this regard, the 
prohibition of attacks against personnel or objects involved in humanitarian assis-
tance is corollary of the prohibition of starvation, which prohibits the deprivation 
of objects indispensable to survival of civilians, including the wilful impediment of 
relief supplies.1835

(“There exists no requirement that there be actual damage to the personnel or objects as a result of the attack.”), 1889; 
Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, pp 367-368, para. 222.

1831	 SCSL, Sesay et al. Trial Judgement, para. 220.
1832	 SCSL, Sesay et al. Trial Judgement, para. 1889 (“[T]hreats alone do not suffice to prove an act of violence.”).
1833	 ICC, Abu Garda Decision on the Confirmation of Charges, para. 66.
1834	 Additional Protocol I, Article 69(1); Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A 

Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 369, para. 226.
1835	 The ICRC Customary IHL Database indicates that the safety and security of humanitarian relief personnel and objects 

are “an indispensable condition for the delivery of humanitarian relief to civilian populations in need threatened 
with starvation”. See ICRC, IHL Database, Customary IHL, , Rule 31. Humanitarian Relief Personnel and Rule 32. 
Humanitarian Relief Objects (“[A]ny attack on, destruction or pillage of relief objects inherently amounts to an 
impediment of humanitarian relief.”). See above, paras 860-879.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule31
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule32
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule32
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904.	 According to Article 71 of Additional Protocol I, personnel participating in relief 
actions “shall be respected and protected”. Commentators suggest that protected 
humanitarian personnel may include “administrative staff, coordinators and logistic 
experts, doctors, nurses and other specialists and relief workers”.1836 Humanitarian 
assistance could also encompass assistance by “non-governmental and inter-govern-
mental organisations”, such the ICRC1837 and specialised agencies and programmes 
of the United Nations.1838

905.	 Humanitarian assistance missions must be “in accordance with the Charter of the 
United Nations”.1839 Such missions “shall not be regarded as interference in the armed 
conflict or as unfriendly acts”.1840

906.	 Personnel or objects (installations, material, units or vehicles) involved in a peace-
keeping mission. The UN Charter does not include a definition of the term “peace-
keeping”.1841 The peacekeeping missions “are not static” and “their features may 
vary depending […] on the context in which they operate”.1842 They have “evolved to 
be more complex and multifunctional”.1843 Following these considerations, the ICC 
Pre-Trial Chamber has found that:

ICC, ABU GARDA DECISION ON THE CONFIRMATION OF CHARGES, 
PARA. 71 (FOOTNOTES OMITTED)
71. […] three basic principles are accepted as determining whether a given mission constitutes 
a peacekeeping mission, namely (i) consent of the parties; (ii) impartiality; and (iii) the non-use 
of force except in self-defence.

907.	 Consent of the Parties. The peacekeeping missions are deployed with the consent of 
the main Parties to the armed conflict, including the host State.1844

1836	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 369, para. 226.

1837	 See also below, paras 921-931.
1838	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 369, para. 226.
1839	 ICC Elements of Crimes, Article 8(2)(b)(iii)(2).
1840	 Additional Protocol I, Article 70(1); ICJ, Military and Paramilitary Activities in and against Nicaragua, Judgement, 

para. 242 (“There can be no doubt that the provision of strictly humanitarian aid to persons or forces in another 
country, whatever their political affiliations or objectives, cannot be regarded as unlawful intervention, or as in any 
other way contrary to international law.”).

1841	 See, however, United Nations Peacekeeping Operations Principles and Guidelines, p. 18 (defining peacekeeping 
as follows: “Peacekeeping is a technique designed to preserve the peace, however fragile, where fighting has been 
halted, and to assist in implementing agreements achieved by the peacemakers. Over the years, peacekeeping has 
evolved from a primarily military model of observing cease-fires and the separation of forces after inter-state wars, 
to incorporate a complex mode of many elements — military, police and civilian — working together to help lay the 
foundations for sustainable peace.”).

1842	 ICC, Abu Garda Decision on the Confirmation of Charges, para. 71.
1843	 SCSL, Sesay et al. Trial Judgement, para. 224.
1844	 ICC, Abu Garda Decision on the Confirmation of Charges, para. 72 (“[T]he consent of the host State is a prerequisite 

for a peacekeeping mission to be stationed on its territory and […] accordingly, such consent must be obtained. 
Consent of the main parties to the conflict is also sought in practice.”); SCSL, Sesay et al. Trial Judgement, para. 226; 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://peacekeeping.un.org/sites/default/files/capstone_eng_0.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
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908.	 Impartiality. The peacekeeping missions must implement their mandate without 
favour or prejudice to any party and must adhere to the principles of the UN Char-
ter and the objectives of their mandate.1845 Impartiality should not be confused with 
neutrality or inactivity, and thus peacekeeping missions “should not condone actions 
by the parties that violate the undertakings of the peace process or international 
norms and principles”.1846

909.	 The non-use of force except in self-defence. Peacekeeping missions are not an enforce-
ment tool and thus, in principle, should not use force. They are only authorised to 
use force in self-defence. They “should only use force as a measure of last resort, 
when other means have failed”.1847

910.	 It is important to distinguish the peacekeeping missions from “peace-enforcement” 
missions established by the UN Security Council under Chapter VII of the UN Char-
ter. Since the latter has the authority to use offensive force beyond self-defence, 
their personnel are considered as combatants and thus legitimate targets in armed 
conflicts, and accordingly, they are not covered by the offence.1848

911.	 In addition, the jurisprudence of the SCSL has added “defence of the mandate” as an 
exception to the use of force along with self-defence.1849

912.	 Besides the peacekeeping missions established by the UN,1850 Article 8(2)(b)(iii) of the 
ICC Statute also covers those established by regional organisations “in accordance 
with the Charter of the United Nations” such as the European Union,1851 the Organi-

ICJ, Certain Expenses of the United Nations, Advisory Opinion, p. 164; United Nations Peacekeeping Operations 
Principles and Guidelines, pp 31-32.

1845	 SCSL, Sesay et al. Trial Judgement, para. 227 (citing Report of the Panel on United Nations Peace Operations, para. 
50); United Nations Peacekeeping Operations Principles and Guidelines, p. 33.

1846	 ICC, Abu Garda Decision on the Confirmation of Charges, para. 73; SCSL, Sesay et al. Trial Judgement, para. 227 
(citing United Nations Peacekeeping Operations Principles and Guidelines, p. 33). 

1847	 SCSL, Sesay et al. Trial Judgement, para. 228; United Nations Peacekeeping Operations Principles and Guidelines, p. 
34.

1848	 ICC, Abu Garda Decision on the Confirmation of Charges, para. 74 (The Majority […] notes the distinction between 
those peacekeeping missions which may only use force in self-defence and the so-called peace-enforcement mis-
sions established by the UN Security Council under Chapter VII of the UN Charter, which have a mandate or are 
authorized to use force beyond self-defence in order to achieve their objective.”); SCSL, Sesay et al. Trial Judgement, 
para. 230 (“[P]eacekeeping should be understood as distinct from enforcement actions authorised by the Security 
Council under Chapter VII. […] By opposition to peacekeeping operations, enforcement action does not rely on the 
consent of the States concerned, but on the binding authority of the Security Council under Chapter VII.”); Triffterer 
and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; 
Oxford: Hart; Baden-Baden: Nomos, 2016, p. 370, para. 229.

1849	 SCSL, Sesay et al. Trial Judgement, paras 225, 228 (“It is now settled law that the concept of self-defence for these 
missions has evolved to include the ‘right to resist attempts by forceful means to prevent the peacekeeping opera-
tion from discharging its duties under the mandate of the Security Council’.”), 233 (“[T]he Chambers opines that the 
use of force by peacekeepers in self-defence in the discharge of their mandate, provided that it is limited to such 
use, would not alter or diminish the protection afforded to peacekeepers.”). See also United Nations Peacekeeping 
Operations Principles and Guidelines, p. 31.

1850	 See e.g., SCSL, Sesay et al. Trial Judgement concerning attacks on the United Nations Mission in Sierra Leone (UN-
AMSIL).

1851	 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Community 
inserted Article 28 A, paragraph 1 of which reads as follows: “The common security and defence policy shall be an 
integral part of the common foreign and security policy. It shall provide the Union with an operational capacity 
drawing on civilian and military assets. The Union may use them on missions outside the Union for peace-keeping, 
conflict prevention and strengthening international security in accordance with the principles of the United Nations 

https://www.icj-cij.org/public/files/case-related/49/049-19620720-ADV-01-00-EN.pdf
https://peacekeeping.un.org/sites/default/files/capstone_eng_0.pdf
https://peacekeeping.un.org/sites/default/files/capstone_eng_0.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://peacekeeping.un.org/sites/default/files/a_55_305_e_brahimi_report.pdf
https://peacekeeping.un.org/sites/default/files/capstone_eng_0.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://peacekeeping.un.org/sites/default/files/capstone_eng_0.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://peacekeeping.un.org/sites/default/files/capstone_eng_0.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://peacekeeping.un.org/sites/default/files/capstone_eng_0.pdf
https://peacekeeping.un.org/sites/default/files/capstone_eng_0.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2007:306:FULL&from=en
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sation for Security and Co-operation in Europe (OSCE), the African Union1852 or the 
Economic Community of West African States (ECOWAS).1853

913.	 Entitlement to protection given to civilians or civilian objects under IHL. Personnel 
or objects involved in a humanitarian assistance or peacekeeping mission enjoy pro-
tection from attacks “as long as they are entitled to the protection given to civilians 
or civilian objects under the international law of armed conflict”.1854

914.	 Peacekeepers and personnel involved in a peacekeeping mission (or in a humani-
tarian assistance mission) are considered to be civilians. Article 50(1) of Additional 
Protocol I defines civilians as any person who is not a combatant. Combatants are 
members of the armed forces of the parties to the armed conflict except for medical 
and religious personnel.1855 Civilians enjoy general protection from military opera-
tions and from direct attacks, unless and for such time as they directly participate 
in hostilities.1856 If they do so, they would become “legitimate targets for the extent 
of their participation in accordance with international humanitarian law”.1857 The 
determination as to whether a person is directly participating in hostilities “must be 
carried out on a case-by-case basis”.1858

915.	 The ICC and the SCSL have explained that, as with all civilians, the peacekeeping 
personnel’s protection from attacks does not cease if they only use armed force in 
exercise of their right to self-defence.1859

916.	 According to the ICC jurisprudence, objects involved in humanitarian assistance or 
peacekeeping missions, i.e., the installations, material, units or vehicles, are entitled 
to protection given to civilian objects and are not military objectives “unless and for 
such time as their nature, location, purpose or use make an effective contribution 
to the military action of a party to a conflict and insofar as their total or partial de-

Charter. […]” (emphasis added).
1852	 In Abu Garda Decision on the Confirmation of Charges and Nourain and Jerbo Jamus Decision on the Confirmation 

of Charges, the ICC dealt with attacks on the African Union Mission in Sudan (AMIS).
1853	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 

C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 370-371, para. 230.
1854	 ICC Statute, Article 8(2)(b)(iii); SCSL Statute, Article 4(b). This offence largely overlaps with attacks against civilians 

and civilian objects. See SCSL, Sesay et al. Trial Judgement, para. 218 (“[T]his offence is a particularisation of the 
general and fundamental prohibition in international humanitarian law, in both international and internal conflicts, 
against attacking civilians and civilian property.”); ICRC, IHL Database, Customary IHL, Rule 156. Definition of War 
Crimes (“[T]his war crime [under Article 8(2)(b)(iii) of the ICC Statute] is a special application of the war crimes of 
making the civilian population or individual civilians the object of attack and making civilian objects the object of 
attack.”). See also above, paras 641-670, 671-688.

1855	 Additional Protocol I, Article 43 (2). See also Geneva Convention III, Article 4(A) paras 2-6. See paras 641-670.
1856	 Additional Protocol I, Article 51(1), (2) (3); SCSL, Sesay et al. Trial Judgement, para. 233; ICC, Abu Garda Decision on 

the Confirmation of Charges, para. 83.
1857	 SCSL, Sesay et al. Trial Judgement, para. 233
1858	 ICC, Abu Garda Decision on the Confirmation of Charges, paras 81 (listing examples of “direct participation in hos-

tilities” identified by the ICTY in Strugar Appeal Judgement, para. 177, such as “bearing, using or taking up arms, 
taking part in military of hostile acts, activities, conducts or operations, armed fighting or combat, participating in 
attacks against enemy personnel, property or equipment, transmitting military information for the immediate use 
of a belligerent, and transporting weapons in proximity to combat operations.”) and 83.

1859	 SCSL, Sesay et al. Trial Judgement, para. 233; ICC, Abu Garda Decision on the Confirmation of Charges, para. 83.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2011_02580.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2011_02580.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
https://www.icty.org/x/cases/strugar/acjug/en/080717.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
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struction, capture or neutralization, in the circumstances ruling at the time, offers a 
definite military advantage”.1860

CASE STUDY: SCSL, SESAY ET AL. TRIAL JUDGEMENT, PARA. 234 
(FOOTNOTES OMITTED)
To determine whether the peacekeeping personnel or objects of a peacekeeping mission are 
entitled to civilian protection, “the totality of the circumstances existing at the time of the al-
leged offence” must be considered. To this end, the SCSL has established a non-exhaustive list 
of criteria as follows:

•	 the relevant Security Council resolutions for the operation;
•	 the specific operational mandates;
•	 the role and practices actually adopted by the peacekeeping mission during the particular 

conflict;
•	 their rules of engagement and operational orders;
•	 the nature of the arms and equipment used by the peacekeeping force;
•	 the interaction between the peacekeeping force and the Parties involved in the conflict;
•	 any use of force between the peacekeeping force and the Parties in the conflict;
•	 the nature and frequency of such force and the conduct of the alleged victim(s) and their 

fellow personnel.

c.	 Definition of attacks against personnel or objects involved in a humanitarian 
assistance or peacekeeping mission entitled to the protection under IHL 
(Subjective Elements)1861

917.	 The subjective elements of this crime are: (1) the perpetrator intentionally directed 
an attack; (2) the perpetrator intended the personnel or objects involved in a human-
itarian assistance or peacekeeping mission to be the object of the attack; and (3) the 
perpetrator was aware of the factual circumstances that established the protection 
given to civilians or civilian objects under the international law of armed conflict.1862

918.	 The perpetrator intended the personnel or objects involved in a humanitarian as-
sistance or peacekeeping mission to be the object of the attack. In addition to the 
standard mens rea requirement provided in Article 30 of the ICC Statute, this offence 
has a specific intent mens rea.1863 The perpetrator must intend to make individual 

1860	 ICC, Abu Garda Decision on the Confirmation of Charges, para. 89 (referring to ICTY, Galic Trial Chamber Judgement, 
para. 51: “In case of doubts as to whether an object which is normally dedicated to civilian purposes is being used 
to make an effective contribution to military action, it shall be presumed not to be so used. […] such an object shall 
not be attacked when it is not reasonable to believe, in the circumstances of the person contemplating the attack, 
including the information available to the latter, that the object is being used to make an effective contribution to 
military action.”); Additional Protocol I, Article 52(1) and (2)..

1861	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

1862	 ICC Elements of Crimes, Article 8(2)(b)(iii); ICC Statute, Article 30.
1863	 ICC, Abu Garda Decision on the Confirmation of Charges, para. 93 (“The Majority notes that this subjective element 

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
https://www.icty.org/x/cases/galic/tjug/en/
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=undefined
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
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civilians not taking direct part in the hostilities or the civilian population “the pri-
mary object of the attack”.1864 Therefore, this offence encompasses dolus directus of 
the first degree.1865

919.	 The perpetrator was aware of the factual circumstances that established the pro-
tection given to civilians or civilian objects under the international law of armed 
conflict.1866 The evidence must establish that the perpetrator “must have known or 
had reason to know” that the personnel or objects were protected.1867 In this regard, 
it is not necessary to establish that the perpetrator actually had legal knowledge of 
the protection to which the personnel and objects were entitled under IHL, but the 
perpetrator must have been aware of the factual basis for that protection.1868

d.	 Contextual Elements

920.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1869

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1870 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1871

is similar to that found in the Elements of Crimes for articles 8(2)(b)(i) and 8 (2)(e)(i) concerning attacks on civilians, 
whether in international armed conflict or in armed conflict not of an international character. In this regard, the 
Chamber held in the Katanga and Ngudjolo case that, ‘in addition to the standard mens rea requirement provided 
in article 30 of the Statute, the perpetrator must intend to make individual civilians not taking direct part in the 
hostilities or the civilian population the object of the attack […]’.”) (citing ICC, Katanga and Ngudjolo Chui Decision 
on the Confirmation of Charges, para. 271). See also SCSL, Sesay et al. Trial Judgement, para. 232.

1864	 SCSL, Sesay et al. Trial Judgement, para. 232.
1865	 ICC, Abu Garda Decision on the Confirmation of Charges, para. 93.
1866	 ICC Statute, Article 30(3).
1867	 SCSL, Sesay et al. Trial Judgement, para. 235.
1868	 SCSL, Sesay et al. Trial Judgement, para. 235. See also ICC, Abu Garda Decision on the Confirmation of Charges, para. 

994 (“The Majority is of the view that this fifth element under article 8(2)(e)(iii) of the Elements of Crimes excludes 
the defence of mistake of law provided for in article 32 of the Statute, as only knowledge in relation to facts estab-
lishing that the installations, material, units or vehicles and personnel were involved in a peacekeeping mission is 
necessary, and not legal knowledge pertaining to protection thereof.”).

1869	 See above, paras 188-189.
1870	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(iii).
1871	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(iii).

https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_00753.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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ii.	 Intentionally directing attacks against objects and personnel using the distinctive 
emblems of the Geneva Conventions in conformity with international law (ICC 
Statute, Article 8(2)(b)(xxiv))

APPLICABILITY: INTENTIONALLY DIRECTING ATTACKS AGAINST 
OBJECTS AND PERSONNEL USING THE DISTINCTIVE EMBLEMS OF THE 
GENEVA CONVENTIONS IN CONFORMITY WITH INTERNATIONAL LAW 
CAN BE CONSIDERED CRIMINALISED UNDER ARTICLE 438(1) OF THE 
CCU, AS IT IS SUBSUMED UNDER THE NOTION OF “OTHER VIOLATIONS 
OF RULES OF THE WARFARE RECOGNISED BY INTERNATIONAL 
INSTRUMENTS CONSENTED TO BY BINDING BY THE VERKHOVNA 
RADA (PARLIAMENT) OF UKRAINE” (PARAS 921-925).

Elements of the crimes: To convict a perpetrator intentionally directing attacks against 
objects and personnel using the distinctive emblems of the Geneva Conventions in confor-
mity with international law as a war crime the following elements need to be established:

(1)	 Objective element
•	 The perpetrator attacked one or more persons, buildings, medical units or transports 

or other objects using, in conformity with international law, a distinctive emblem or 
other method of identification indicating protection under the Geneva Conventions 
(paras 926-929).

(2)	 Subjective element
•	 The perpetrator intended such persons, buildings, units or transports or other objects so 

using such identification to be the object of the attack (para. 930).

(3)	 Contextual elements
•	 There is an international armed conflict (para. 931).
•	 The conduct of the perpetrator took place in the context and was associated with the conflict 

(para. 931).
•	 The perpetrator was aware of factual circumstances that established the existence of an 

armed conflict (para. 931).

a.	 Applicability under Article 438

921.	 Although not explicitly mentioned in Article 438 of the CCU, “intentionally directing 
attacks against objects and personnel using the distinctive emblems of the Geneva 
Conventions in conformity with international law” may be subsumed within “any other 
violations of rules of warfare recognised by international instruments consented to be 
binding by the Verkhovna Rada of Ukraine” to which Article 438(1) refers. As explained 
below, the conduct is prohibited under international instruments ratified by Ukraine 
and this prohibition has been recognised as a war crime. These factors support in-
terpreting Article 438 of the CCU as criminalising violations of this IHL prohibition.
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922.	 Intentionally directing attacks against objects and personnel using the distinctive 
emblems of the Geneva Conventions in conformity with international law is a viola-
tion of the laws of warfare recognised in international treaties ratified by Ukraine. 
Commentators have suggested that this offence finds its legal basis in various IHL 
provisions, including Articles 24-27, 36, 39-44 of the Geneva Convention I, Articles 
42-44 of the Geneva Convention II, Articles 42-44 of Geneva Convention III, Articles 
18-22 Geneva Convention IV, and Articles 8, 12, 15, 18, 23, 24, 38 of Additional Pro-
tocol I.1872 All of which, Ukraine has ratified.1873 Moreover the ICRC identified the 
protection from attack of persons, buildings, or objects using — in conformity with 
international law — a distinctive emblem of the Geneva Conventions as a principle 
of customary international law in both international and non-international armed 
conflicts.1874 Therefore, for the purposes of Article 438 of the CCU, the prohibition 
against intentionally directing attacks against objects and personnel using the dis-
tinctive emblems of the Geneva Conventions in conformity with international law is 
a violation of the laws of warfare recognised in an international instrument accepted 
as binding by the Ukrainian parliament.1875

923.	 Recognition as a war crime. Article 8(2)(b)(xxiv) of the ICC Statute lists “[i]ntentionally 
directing attacks against buildings, material, medical units and transport, and per-
sonnel using the distinctive emblems of the Geneva Conventions in conformity with 
international law” as a war crime when committed in international armed conflicts.1876 
Likewise, the ICRC recognises the offence as a war crime.1877 While this prohibition 
is not specifically listed in the ICTY Statute, to certain extent it is an extension of the 
protection of civilians from attack, which the ICTY recognised can only be lifted in 
certain circumstances.1878

924.	 These factors support recognition of the criminalisation of intentionally directing 
attacks against objects and personnel using the distinctive emblems of the Geneva 
Conventions in conformity with international law under Article 438 of the CCU.

1872	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 506, paras 753-754; Dörmann, Elements of War Crimes under 
the Rome Statute of the International Criminal Court: Sources and Commentary, Cambridge University Press, 2003, pp 
350-361.

1873	 Ukraine ratified the Geneva Convention on 3 August 1954 and Additional Protocol I and II on 25 January 1990. See 
ICRC, Treaties, States Parties and Commentaries, Ukraine.

1874	 ICRC, IHL Database, Customary Law, Rule 30. Persons and Objects Displaying the Distinctive Emblem (“Attacks 
directed against medical and religious personnel and objects displaying the distinctive emblems of the Geneva 
Conventions in conformity with international law are prohibited.”); Triffterer and Ambos (eds.), Rome Statute of the 
International Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 
2016, p. 506, para. 754.

1875	 Additionally, Ukraine included the prohibition against attacks on persons, objects, and buildings under the distinctive 
emblems of the Geneva Conventions in its 2004 Manual on the application of the rules of international humanitarian 
law in the Armed Forces of Ukraine. See Manual on the application of the rules of international humanitarian law in 
the Armed Forces of Ukraine adopted by the Order of the Minister of Defence of Ukraine of 11 September 2004 no. 400.

1876	 This prohibition is mirrored in Article 8(2)(e)(ii) of the ICC Statute applicable to non-international armed conflicts.
1877	 ICRC, IHL Database, Customary Law, Rule 156. Definition of War Crimes.
1878	 Specifically with respect to hospitals, the ICTY noted that “under Article 19 of the Fourth Geneva Convention, the 

special protection against attacks granted to civilian hospitals shall cease, subject to certain conditions, if the hos-
pital ‘[is used] to commit, outside [its] humanitarian duties, acts harmful to the enemy’, for example if an artillery 
post is set up on top of the hospital.” See ICTY Kupreskic et al. Trial Judgement, para. 523.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties?sort=state&state=18044
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule30
https://ihl-databases.icrc.org/en/national-practice/manual-application-rules-international-humanitarian-law-armed-forces-ukraine?activeTab=all-national-practice?title=&typeOfPractice=18553&state=18044&language=&from=&to=&sort=country&order=&topic=
https://ihl-databases.icrc.org/en/national-practice/manual-application-rules-international-humanitarian-law-armed-forces-ukraine?activeTab=all-national-practice?title=&typeOfPractice=18553&state=18044&language=&from=&to=&sort=country&order=&topic=
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://ihl-databases.icrc.org/en/customary-ihl/v1/rule156
https://www.icty.org/x/cases/kupreskic/tjug/en/kup-tj000114e.pdf
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925.	 Neither the ICC nor the ICTY have adjudicated a case of intentionally directing attacks 
against objects and personnel using the distinctive emblems of the Geneva Conventions 
in conformity with international law. However, it is notable that protection under this 
provision overlaps with the protection of civilians and civilian objects from attack 
as well as with the prohibition on intentionally directing attacks against buildings 
dedicated to religion, education, art, science or charitable purposes, historic mon-
uments, hospitals and places where the sick and wounded are collected, provided 
they are not military objectives.1879 For example, a hospital displaying the red cross 
is protected: as a hospital (unless used to commit acts harmful to the enemy)1880; as 
a civilian object;1881 as a place where the sick and wounded are collected;1882 and as a 
building displaying the distinctive emblem of the Geneva Conventions. Thus, even 
if a hospital is not displaying the distinctive emblem of the Geneva Conventions, it 
is still protected from attack and this protection is rooted in the prohibition against 
attacks on civilians and civilian objects and the protection of the sick and wounded.1883

a.	 Definition of Intentionally Directing Attacks Against Objects and Personnel 
using the Distinctive Emblems of the Geneva Conventions in conformity with 
International Law (Objective Elements)

926.	 The ICC Elements of the Crimes list one single objective element vis-à-vis this offence, 
that is: the perpetrator attacked one or more persons, buildings, medical units or 
transports or other objects using, in conformity with international law, a distinctive 
emblem or other method of identification indicating protection under the Geneva 
Conventions.1884 The analysis below will address the main components of this element, 
namely: (1) the perpetrator directed an attack, (2) the attack is against a building, 
person, or object displaying the distinctive emblem of the Geneva Conventions, and 
(3) the building, person, or object displaying the distinctive emblem is doing so in 
conformity with international law.

927.	 The perpetrator directed an attack. Pursuant to Article 49 of Additional Protocol I, 
“attacks” are defined as “acts of violence against the adversary, whether in offence 
or in defence.”1885

928.	 The attack is against a building, person, or object displaying the distinctive emblem 
of the Geneva Conventions. The emblems of the Geneva Conventions are the Red 

1879	 See above, paras 641-670, 671-688, 727-748.
1880	 Article 19 of Geneva Convention IV states that “protection to which civilian hospitals are entitled shall not cease 

unless they are used to commit, outside their humanitarian duties, acts harmful to the enemy. Protection may, 
however, cease only after due warning has been given, naming, in all appropriate cases, a reasonable time limit, 
and after such warning has remained unheeded. The fact that sick or wounded members of the armed forces are 
nursed in these hospitals, or the presence of small arms and ammunition taken from such combatants and not yet 
handed to the proper service, shall not be considered to be acts harmful to the enemy.”

1881	 See above, paras 641-670.
1882	 See above, paras 727-748.
1883	 See for example, Articles 19-23 of Geneva Convention I protecting medical units and establishments and Article 18 

of Geneva Convention IV protecting hospitals.
1884	 ICC Elements of Crimes, Article 8(2)(b)(xxiv).
1885	 See Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 544, 

para. 1442 (“The term “attack” corresponds to the offence of attacks on a civilian population”). See above, paras 
641-670.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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Cross, Red Crescent and the Red Crystal.1886 Unless used unlawfully, each emblem 
equally qualifies for protection under international humanitarian law.1887 A person, 
object, or building entitled to display the emblems of the Geneva Conventions must 
do so in a way that is identifiable to the perpetrator from as far away as possible.1888

929.	 The building, person, or object displaying the distinctive emblem of the Geneva 
Conventions is doing so lawfully. Article 53 of Geneva Convention I provides that the 
emblems of the Geneva Convention can only be used by those objects and personnel 
“entitled” to do so.1889 For example, Article 39 of Geneva Convention I requires, under 
“the direction of the competent military authority, the emblem [of the Red Cross, 
Red Crescent or Red Lion and Sun] shall be displayed on the flags, armlets and on 
all equipment employed in the Medical Service”.1890 The 1949 Geneva Conventions 
list several specific persons, objects, and buildings — mostly of military, medical, 
religious, and relief entities — that are entitled to display the distinctive emblems of 
the Geneva Conventions including but not limited to medical personnel, staff of the 
National Red Cross Societies, military and hospital ships, clergy, and “persons regularly 
and solely engaged in the operation and administration of civilian hospitals”.1891 Any 

1886	 Article 38 of Geneva Convention I (“the heraldic emblem of the red cross on a white ground, formed by reversing 
the Federal colours, is retained as the emblem and distinctive sign of the Medical Service of armed forces. Never-
theless, in the case of countries which already use as emblem, in place of the red cross, the red crescent or the red 
lion and sun on a white ground, those emblems are also recognized by the terms of the present Convention.”) The 
emblem of the red lion and sun was replaced by the red crescent in 2005. The red shield of David used by Israel, 
although not an officially recognised emblem may provide protection. ICRC, Casebook: How Does Law Protect in War?, 
Emblems (Red Cross, Red Crescent and Red Crystal), Chapter 7.

1887	 Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 506, para. 755. Moreover, Additional Protocol I bestows 
similar protection to other ‘emblems’/identifiers such as flashing blue lights of ambulances. additional protection. 
See Triffterer and Ambos (eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, München: 
C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 507, para. 754.

1888	 ICRC Regulations on the use of the Emblem of the Red Cross or the Red Crescent by the National Societies, Article 
6 (“The emblem used as a protective device must be identifiable from as far away as possible. It shall be as large as 
necessary under the circumstances. At night or when visibility is reduced, it may be lighted or illuminated. It shall 
as far as possible be made of materials rendering it recognizable by technical means of detection and displayed on 
flags or flat surfaces visible from as many directions as possible, including from the air.”)

1889	 Article 38 of Geneva Convention I (“The use by individuals, societies, firms or companies either public or private, 
other than those entitled thereto under the present Convention, of the emblem or the designation ‘Red Cross’ or 
‘Geneva Cross’ or any sign or designation constituting an imitation thereof, whatever the object of such use, and 
irrespective of the date of its adoption, shall be prohibited at all times.”).

1890	 Similarly, ships are protected under Article 44 of Geneva Convention II (“[t]he distinguishing signs referred to in 
Article 43 [red cross, red crescent or red lion and sun on a white ground] can only be used, whether in time of peace 
or war, for indicating or protecting the ships therein mentioned, except as may be provided in any other interna-
tional Convention or by agreement between all the Parties to the conflict concerned”).

1891	 ICRC, IHL Database, Customary IHL, Rule 59 Improper Use of the Distinctive Emblems of the Geneva Conven-
tions. See e.g. Articles 24-27, 40-44 of Geneva Convention I, Articles 22, 24-25, 27, 36-37, 42 of Geneva Convention 
II, Articles 18, 20 of Geneva Convention IV. See also Triffterer and Ambos (eds.), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 507, 
paras 756 (referring to following persons authorised to display the emblem: (1) medical personnel, staff engaged 
in administration of medical units and establishments, and chaplains; (2) staff of national red cross/Red Crescent 
societies and other authorised voluntary aid societies, and of neutral country red cross/Red Crescent societies; and 
(3) members of armed forces specially trained as orderlies, stretches bearers while so employed), 757 (referring 
to the following objects entitled to bear the emblem: (1) medical units and establishments, — medical transports; 
(2) medical aircraft; (3) hospital ships; (4) coastal rescue craft; and (5) hospital and safety zones and localities). See 
also See Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, 
p. 544, para. 1444 (“Those authorized to bear such distinctive emblems under the Geneva Conventions are medical 
personnel, administrators of medical units and facilities, chaplains, workers for national organizations of the Red 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://casebook.icrc.org/glossary/emblems-red-cross-red-crescent-red-crystal
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icrc.org/en/doc/resources/documents/article/other/57jmbg.htm
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/ar/customary-ihl/v2/rule59
https://ihl-databases.icrc.org/ar/customary-ihl/v2/rule59
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949


366  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

attack against buildings, persons or object improperly using the distinctive emblem 
of the Geneva Conventions would not fall within the scope of the offence.1892

b.	 Definition of Intentionally Directing Attacks Against Objects and Personnel 
using the Distinctive Emblems of the Geneva Conventions in conformity with 
International Law (Subjective Elements)1893

930.	 As for its subjective element, the offence requires that the perpetrator intended such 
persons, buildings, units or transports or other objects so using such identification 
in conformity with international law to be the object of the attack.1894 According to 
commentators, this is in line with the requirements provided by Article 30 of the ICC 
Statute.1895 Others suggested that the offence reflects the same mens rea standard of 
other attack offences.1896

c.	 Contextual Elements

931.	 In addition, as with all war crimes, it is necessary to demonstrate the following con-
textual elements:
i.	 There was an international armed conflict;1897

ii.	 The conduct took place in the context of and was associated with an international 
armed conflict;1898 and

iii.	 The perpetrator was aware of the factual circumstances that established the exis-
tence of an armed conflict.1899

Cross or Red Crescent, employees of aid organizations from neutral states, and members of the armed forces trained 
as orderlies. Objects and institutions that may be so identified include medical facilities and equipment, such as 
hospitals, medical vehicles, medical ships and aircraft, hospital ships, and coastal rescue craft.”).

1892	 Article 38(1) of Additional Protocol I (“improper use of the distinctive emblem of the red cross, red crescent or red 
lion and sun or of other emblems, signs or signals provided for by the Conventions or by this Protocol. It is also 
prohibited to misuse deliberately in an armed conflict other internationally recognized protective emblems, signs 
or signals, including the flag of truce, and the protective emblem of cultural property.”) Additionally, Article 38(2) 
of Additional Protocol I requires that the “distinctive emblem of the United Nations” is only used as authorised by 
the United Nations. Improper use of the of distinctive emblems of the Geneva Conventions is laid out in ICRC Rule 
59 Improper Use of the Distinctive Emblems of the Geneva Conventions.including perfidy and use of emblem when 
not entitled to protection. ICRC, IHL Database, Customary IHL, Rule 59 Improper Use of the Distinctive Emblems 
of the Geneva Conventions..

1893	 This section details the subjective elements for this war crime as detailed under international law. However, the 
general part of the CCU identifies subjective elements that apply to crimes. See Articles 23, 24 and 25 of the CCU. It 
will be necessary to consider the relevance of the subjective elements in the general part of the CCU when consid-
ering the elements of this crime as applied under Article 438 of the CCU.

1894	 ICC Elements of Crimes, Article 8(2)(b)(xxiv).
1895	 ICC Statute Article 30 (“1. Unless otherwise provided, a person shall be criminally responsible and liable for pun-

ishment for a crime within the jurisdiction of the Court only if the material elements are committed with intent 
and knowledge. 2. For the purposes of this article, a person has intent where: (a) In relation to conduct, that person 
means to engage in the conduct; (b) In relation to a consequence, that person means to cause that consequence or 
is aware that it will occur in the ordinary course of events. 3. For the purposes of this article, ‘knowledge’ means 
awareness that a circumstance exists or a consequence will occur in the ordinary course of events. ‘Know’ and 
‘knowingly’ shall be construed accordingly.”); Triffterer and Ambos (eds.), Rome Statute of the International Criminal 
Court: A Commentary, 3rd Edition, München: C.H. Beck; Oxford: Hart; Baden-Baden: Nomos, 2016, p. 507, para. 757.

1896	 See Werle and Jeßberger, Principles of International Criminal Law, 4th Edition, Oxford University Press, 2020, p. 545, para. 
1445 (“The term ‘attack’ corresponds to the offence of attacks on a civilian population”). See above, paras 641-670.

1897	 See above, paras 188-189.
1898	 See above, paras 190-198. See also ICC Elements of Crimes, Article 8(2)(b)(xxiv).
1899	 See above, para. 199. See also ICC Elements of Crimes, Article 8(2)(b)(xxiv).

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/ar/customary-ihl/v2/rule59
https://ihl-databases.icrc.org/ar/customary-ihl/v2/rule59
https://ihl-databases.icrc.org/ar/customary-ihl/v2/rule59
https://ihl-databases.icrc.org/ar/customary-ihl/v2/rule59
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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II.	 Crime of Aggression

A.	 Relevance of international law principles to adjudicate the crime of 
aggression in Ukraine under Article 437 of the Criminal Code of Ukraine

1.	 Aggression Under International Law

932.	 This section addresses the scope of Article 437 of the Criminal Code of Ukraine (CCU) 
including the applicability of relevant international instruments codifying the crime 
of aggression. These include the Charter of the United Nations (UN Charter),1900 Unit-
ed Nations General Assembly Resolution 3314 “Definition of Aggression”1901 (UNGA 
Resolution 3314) and the ICC Statute.

933.	 The crime of aggression is explicitly criminalised under Article 437 of the CCU. The 
Article reads as follows:

•	 Planning, preparation or initiation of an aggressive war or armed conflict, or 
conspiring for any such purpose, — shall be punishable by imprisonment for a 
term of seven to twelve years.

•	 Waging an aggressive war or aggressive hostilities, — shall be punishable by im-
prisonment for a term of ten to fifteen years.

934.	 Article 437 thus contains two distinct offences: (1) planning, preparation or initia-
tion an aggressive war; and (2) waging an aggressive war. The CCU does not specify 
the precise elements of either of these crimes, and the practice in Ukraine relating 
to this crime has been uneven and often contradictory. As such, judges should have 
recourse to the relevant international instruments, including the UNGA Resolution 
3314 and the ICC Statute, when defining the crime of aggression under Article 437. 
There are, however, a number of key differences between the international definition 
of the crime of aggression and the CCU formulations, which will be identified below 
(see paras 974, 986-994).

935.	 To determine the scope and application of the crime of aggression under Article 437 
of the CCU, this section will: (1) provide an overview of the status of the crime of 
aggression under international law; and (2) assess to which extent the international 
instruments may be used to interpret the crime of aggression under the CCU.

a)	 Notion of the Crime of Aggression under International Law

936.	 The notion of aggression in international law finds its origins in the prohibition of the 
use of force. The crime of aggression prohibits the planning, preparation, initiation, 
and execution of an act of aggression by one State against another. This crime is a 
leadership crime, which means it is necessary that the perpetrator was in a leadership 
position in the State that committed the act of aggression.

1900	 UN Charter.
1901	 UN General Assembly Resolution 3314 (XXIX) “Definition of Aggression” of 14 December 1974.

https://www.un.org/en/about-us/un-charter/full-text
http://hrlibrary.umn.edu/instree/GAres3314.html
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937.	 The following sections provide an overview of the various international instruments 
and institutions which have elaborated on the elements of the crime of aggression. 
Whilst there is a lack of jurisprudence relating this crime, the UN Charter, the practice 
of the Nuremburg Tribunals, UNGA Resolution 3314 and the ICC Statute, in particular, 
provide clarification on the elements of the crime of aggression.

i.	 UN Charter: Prohibition of the Use of Force

938.	 The prohibition of aggression finds its origins in the prohibition of the use of force 
regulated by the UN Charter.1902 The UN Charter is the founding document of the 
United Nations, signed on 26 June 1945. The UN Charter was ratified by both Ukraine 
and Russia on 24 October 1945.1903

939.	 The prohibition of the use of force is set out in Article 2(4) of the UN Charter and 
provides that “[a]ll Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political independence of 
any state, or in any other manner inconsistent with the Purposes of the United Na-
tions”.1904 This prohibition relates to the conduct of States, and therefore relates to 
state responsibility.

940.	 The prohibition refers to the use of armed force (or military force) only.1905 Further, the 
prohibition covers not only the direct use of force against another state, i.e., sending 
troops across the border, but also the participation of a State in the use of force by 
another State, or by armed groups / mercenaries.1906

941.	 Crucially, the prohibition on the use of force is not absolute. The UN Charter provides 
for two justifications under which the use of armed force against another State may 
be lawful:
a.	 Self-Defence: Under Article 51 of the UN Charter and customary international 

law, States are guaranteed the right of individual and collective self-defence.1907 
The use of armed force in self-defence is only lawful when carried out in response 
to an “armed attack”.1908 When armed force is used in self-defence, such force 
must also be necessary and proportionate, and the UN Security Council must be 
informed.1909

1902	 McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, Cambridge University 
Press, 2013, pp 34-35.

1903	 Ratification of the UN Charter by States.
1904	 UN Charter, Article 2(4).
1905	 See UN Charter, Preamble, para. 7, which identifies as one of the goals of the United Nations “to ensure, by acceptance 

of principles and the institution of methods, that armed force shall not be used, save in the common interest…”. See 
also Dorr, ‘Use of Force, Prohibition of’, Max Planck Encyclopedia of Public International Law, 2019, paras 11-12.

1906	 ICJ, Armed Activities Judgement, para. 162, citing UN General Assembly Resolution 2625 (“Declaration on Principles 
of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter 
of the United Nations”): “no State shall organize, assist, foment, finance, incite or tolerate subversive, terrorist or 
armed activities directed towards the violent overthrow of the regime of another State, or interfere in civil strife in 
another State”.

1907	 UN Charter, Article 51; ICJ, Nicaragua Judgement, paras 193-194.
1908	 ICJ, Nicaragua Judgement, para. 195.
1909	 ICJ, Nicaragua Judgement, para. 176; ICJ, Nuclear Weapons Advisory Opinion, para. 41; ICJ, Armed Activities Judgement, 

para. 147.

https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=I-1&chapter=1&clang=_en#15
https://www.un.org/en/about-us/un-charter/full-text
https://www.un.org/en/about-us/un-charter/full-text
https://www.icj-cij.org/public/files/case-related/116/116-20051219-JUD-01-00-EN.pdf
https://treaties.un.org/doc/source/docs/A_RES_2625-Eng.pdf
https://www.un.org/en/about-us/un-charter/full-text
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/95/095-19960708-ADV-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/116/116-20051219-JUD-01-00-EN.pdf
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b.	 Security Council approval under Chapter VII: If the UN Security Council deter-
mines that there is a threat to the peace, a breach of the peace, or an act of ag-
gression (according to Article 39 of the UN Charter), it is authorised under Article 
42 to “take such action by air, sea, or land forces as may be necessary to restore 
international peace and security”.1910 In such circumstances, Member States are 
bound to act under Article 48.1911

942.	 Chapter VII of the UN Charter authorises the Security Council to take action in response 
to threats to the peace, breaches of the peace, and acts of aggression.1912 Nonetheless, 
despite being vested with this power, the Security Council has never made a formal 
finding under Article 39 that an act of aggression has occurred.1913

ii.	 Charters and Practice of the Nuremburg and Tokyo Tribunals

943.	 The first codifications of the international crime of aggression resulting in individual 
criminal responsibility is contained in the 1945 Charter of the International Military 
Tribunal of Nuremberg (IMT). Article 6(a) of the Charter proscribes “crimes against 
peace”, defined as “planning, preparation, initiation or waging of a war of aggres-
sion, or a war in violation of international treaties, agreements or assurances, or 
participation in a common plan or conspiracy for the accomplishment of any of the 
foregoing”.1914

944.	 Article 5(a) of the 1948 Charter of the International Military Tribunal for the Far East 
contains virtually the same definition of “crimes of peace” except for two differenc-
es.1915 First, the Tokyo Charter specifies that the crime applies to both declared and 
undeclared wars. Second, the Tokyo Charter refers to war “in violation of international 
law”1916 alongside international treaties, agreements, or assurances.1917

945.	 The Nuremberg and Tokyo tribunals produced rich jurisprudence on the international 
crime of aggression.1918 In sum, the tribunals approached their analysis of whether 
an accused had committed the crime in two stages.1919 First, the tribunals considered 
whether or not Germany or Japan had engaged in an act of aggression (the State con-
duct element); then they determined whether the individual accused could be held 
individually criminally responsible (the individual conduct element).1920 According 
to the Nuremberg Tribunal: “[t]o initiate a war of aggression […] is not only an inter-

1910	 UN Charter, Article 42.
1911	 UN Charter, Article 42.
1912	 UN Charter, Article 39.
1913	 See Dinstein, ‘Aggression’, Max Planck Encyclopedia of Public International Law, 2015, para. 9.
1914	 Nuremberg Charter, Article 6(a).
1915	 Tokyo Charter, Article 5(a).
1916	 Tokyo Charter, Article 5(a) (emphasis added).
1917	 See McDougall, ‘The Crimes against Peace Precedent’ in Kress, The Crime of Aggression: A Commentary, Cambridge 

University Press, 2017, pp 52-53.
1918	 See IMT Nuremberg, Judgement of 1 October 1946; IMT Tokyo, Judgement of 4 November 1948.
1919	 Heller, The Nuremberg Military Tribunals and the Origins of International Criminal Law, Oxford University Press, 2011, 

pp 179-180; McDougall, ‘The Crimes against Peace Precedent’ in Kress, The Crime of Aggression: A Commentary, Cam-
bridge University Press, 2017, p. 52.

1920	 McDougall, ‘The Crimes against Peace Precedent’ in Kress, The Crime of Aggression: A Commentary, Cambridge Uni-
versity Press, 2017, p. 52.

https://www.un.org/en/about-us/un-charter/full-text
https://www.un.org/en/about-us/un-charter/full-text
https://www.un.org/en/about-us/un-charter/full-text
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf
https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
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national crime; it is the supreme international crime differing only from other war 
crimes in that it contains within itself the accumulated evil of the whole”.1921

946.	 1950: Nuremberg Principles. The definition of crimes against peace contained in 
Article 6(a) of the Nuremberg Charter was then included in the so-called Nuremberg 
Principles (Principle VI(a)) drafted by the International Law Commission (ILC) at the 
request of the UN General Assembly.1922 The Nuremberg Principles are considered 
reflective of customary international law.1923

iii.	 UNGA Resolution 3314 “Definition of Aggression”

947.	 After decades of frustrated attempts to define the notion, on 14 December 1974, the 
UNGA adopted a definition of aggression in Resolution 3314.1924 According to Article 
5(2) “a war of aggression is a crime against peace. Aggression gives rise to interna-
tional responsibility”. In this regard, the Definition distinguishes between an act of 
aggression, which gives rise to international responsibility for States, and a war of 
aggression, which is a “crime against international peace”.1925

948.	 However, since the “Definition of Aggression” is contained an Annex to a UNGA 
Resolution 3314, and given that General Assembly resolutions are non-binding,1926 it 
does not create legal obligations for States or individuals. The definition has, howev-
er, been relied upon by the Ukrainian Supreme Court and was replicated in the ICC 
Statute to define the crime of aggression (see below, paras 954, 959).

949.	 Article 1 of the Annex to General Assembly Resolution 3314 contains the following 
broad definition of aggression: “Aggression is the use of armed force by a State against 
the sovereignty, territorial integrity or political independence of another State, or in 
any other manner inconsistent with the Charter of the United Nations, as set out in 
this definition”.1927 As may be seen, the definition largely resembles Article 2(4) of 
the UN Charter, but for a few notable differences.1928

1921	 IMT Nuremberg, Judgement of 1 October 1946, p. 25.
1922	  International Law Commission, ‘Principles of International Law Recognized in the Charter of the Nürnberg Tribunal 

and in the Judgement of the Tribunal’, Yearbook of the International Law Commission, 1950, vol. II, para. 97, Principle 
VI(a).

1923	 A. Cassese, ‘Affirmation of the Principles of International Law Recognized by the Charter of the Nürnberg Tribunal’, 
2009, United Nations Audiovisual Library of International Law, p. 5.

1924	 UNGA Resolution 3314.
1925	 UNGA Resolution 3314, Article 5(2). See, Dinstein, ‘Aggression’, Max Planck Encyclopedia of Public International Law, 

2015, para. 13.
1926	 See UN Charter, Article 10: “The General Assembly may discuss any questions or any matters within the scope of 

the present Charter or relating to the powers and functions of any organs provided for in the present Charter, and, 
except as provided in Article 12, may make recommendations to the Members of the United Nations or to the Security 
Council or to both on any such questions or matters” (emphasis added).

1927	 UNGA Resolution 3314, Article 1.
1928	 See, Dinstein, ‘Aggression’, Max Planck Encyclopedia of Public International Law, 2015, para. 16: “But a comparison 

between the two texts shows that there are a number of variations: (i) the mere threat of force is excluded; (ii) the 
adjective ‘armed’ is interposed before the noun ‘force’; (iii) ‘sovereignty’ is mentioned together with the territorial 
integrity and the political independence of the victim State; (iv) the victim is described as ‘another’ rather than ‘any’ 
State; (v) the use of force is forbidden whenever it is inconsistent with the UN Charter as a whole, and not only with 
the Purposes of the UN; (vi) a linkage is created with the rest of the Definition of Aggression. Some of these points 
are of peripheral significance, others are of greater consequence.”

https://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf
https://legal.un.org/avl/pdf/ha/ga_95-I/ga_95-I_e.pdf
http://hrlibrary.umn.edu/instree/GAres3314.html
http://hrlibrary.umn.edu/instree/GAres3314.html
https://www.un.org/en/about-us/un-charter/full-text
http://hrlibrary.umn.edu/instree/GAres3314.html
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950.	 The most significant difference is that, unlike the Article 2(4) prohibition on the use 
of force, the UN General Assembly Resolution does not include the threat of force 
within its definition of aggression. In other words, whereas the threat of armed force 
by State against another State may constitute a violation of Article 2(4), this will not 
be classified as aggression under the definition contained in Resolution 3314 until 
such armed force is actually carried out.1929

951.	 Resolution 3314 further emphasises that “[n]othing in this definition shall be construed 
as in any way enlarging or diminishing the scope of the [UN] Charter, including its 
provisions concerning cases in which the threat of force is lawful”.1930 It follows that 
any lawful act of self-defence under Article 51, or indeed any use of armed force 
carried out pursuant to Security Council authorisation under Chapter VII of the UN 
Charter, will not be classified as an act of aggression.1931

952.	 Article 3 of the Definition provides a list of specific acts of aggression. The Article 
reads as follows:

UNGA RESOLUTION 3314, ARTICLE 3:
Any of the following acts, regardless of declaration of war, shall, be subject to and in accordance 
with the provisions of article 2, qualify as an act of aggression:

a)	 The invasion or attack by the armed forces of a State of the territory of another State, 
or any military occupation, however temporary, resulting from such invasion or attack, 
or any annexation by the use of force of the territory of another State or part thereof,

b)	 Bombardment by the armed forces of a State against the territory of another State or the 
use of any weapons by a State against the territory of another State;

c)	 The blockade of the ports or coasts of a State by the armed forces of another State;
d)	 An attack by the armed forces of a State on the land, sea or air forces, or marine and air 

fleets of another State;
e)	 The use of armed forces of one State which are within the territory of another State with 

the agreement of the receiving State, in contravention of the conditions provided for in 
the agreement or any extension of their presence in such territory beyond the termin-
ation of the agreement;

f)	 The action of a State in allowing its territory, which it has placed at the disposal of an-
other State, to be used by that other State for perpetrating an act of aggression against 
a third State;

g)	 The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, 
which carry out acts of armed force against another State of such gravity as to amount 
to the acts listed above, or its substantial involvement therein.

953.	 Article 4 of the Definition makes clear that this list is non-exhaustive.1932 The Article 
provides that “the Security Council may determine that other acts constitute aggres-

1929	 Dinstein, ‘Aggression’, Max Planck Encyclopedia of Public International Law, 2015, para. 6.
1930	 UNGA Resolution 3314, Article 6.
1931	 Dinstein, ‘Aggression’, Max Planck Encyclopedia of Public International Law, 2015, para. 20.
1932	 UNGA Resolution 3314, Article 4.

http://hrlibrary.umn.edu/instree/GAres3314.html
http://hrlibrary.umn.edu/instree/GAres3314.html
http://hrlibrary.umn.edu/instree/GAres3314.html
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sion under the provisions of the Charter”.1933 The same list was incorporated into the 
ICC Statute definition of the crime of aggression (see below).1934

iv.	 ICC Statute

954.	 The most recent codification of the crime against aggression is contained in the ICC 
Statute of the International Criminal Court.1935 Unlike the other three crimes over 
which the Court has jurisdiction (namely, genocide, crimes against humanity and war 
crimes), the crime of aggression was not defined when the ICC Statute was originally 
drafted. Instead, Article 5(2) provided that “The Court shall exercise jurisdiction over 
the crime of aggression once a provision is adopted in accordance with articles 121 
and 123 defining the crime and setting out the conditions under which the Court shall 
exercise jurisdiction with respect to the crime”.1936

955.	 The Review Conference was held in Kampala in 2010, during which Article 5(2) was 
removed from the ICC Statute and the crime of aggression was included in Article 
8bis.1937 However, the adoption of the Kampala amendments did not automatically 
trigger the Court’s jurisdiction over the crime of aggression. The amendments only 
enter into force for those states who accept the amendment, one year after they 
express such formal acceptance.1938 After the required number of States ratified the 
amendment, the jurisdiction of the ICC over the crime of aggression was triggered 
on 17 July 2018.1939 So far 43 States Parties have ratified the Kampala amendments.1940

956.	 Ukraine has submitted two declarations to the ICC granting the Court jurisdiction 
over all crimes of genocide, crimes against humanity and war crimes committed on 
its territory from 21 November 2013.1941 The declarations do not extend the ICC’s juris-
diction to the crime of aggression. In any event, Russia is not a State Party to the ICC 
Statute (and has therefore not accepted the amendment), so the ICC is barred from 
exercising jurisdiction over the crime of aggression committed by its nationals,1942 
regardless of whether the Court has jurisdiction over other international crimes on 
the territory of Ukraine.

957.	 Nonetheless, after the Kampala amendments, the ICC Statute and accompanying 
Elements of Crimes now provide useful guidance on the definition, interpretation 

1933	 UNGA Resolution 3314, Article 4.
1934	 ICC Statute, Article 8bis (2).
1935	 See ICC Statute, Article 8bis.
1936	 ICC Statute, Article 5, fn. 1.
1937	 ICC, Resolution RC/Res.6, , "The Crime of Aggression" of 11 June 2010.
1938	 ICC Statute, Article 121(5): “[i]n respect of a State Party which has not accepted the amendment, the Court shall not 

exercise its jurisdiction regarding a crime covered by the amendment when committed by that State Party’s nationals 
or on its territory”.

1939	 ICC, Resolution ICC-ASP/16/Res.5, "Activation of the Jurisdiction of the Court over the Crime of Aggression" of 14 
December 2017, para. 1.

1940	 The Global Campaign for Ratification and Implementation of the Kampala Amendments on the Crime of Aggression, 
“Status of Ratification and Implementation of the Kampala Amendments on the Crime of Aggression: Update No. 
36 (information as of 3 February 2022)”.

1941	 Declaration of the Verkhovna Rada of Ukraine “On the Recognition of the Jurisdiction of the International Criminal 
Court” of 9 April 2014. The declaration is lodged by Ukraine under Article 12(3) of the ICC Statute.

1942	 ICC Statute, Article 15bis (5).

http://hrlibrary.umn.edu/instree/GAres3314.html
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://asp.icc-cpi.int/sites/asp/files/asp_docs/Resolutions/RC-Res.6-ENG.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://asp.icc-cpi.int/sites/asp/files/asp_docs/Resolutions/ASP16/ICC-ASP-16-Res5-ENG.pdf
https://crimeofaggression.info/the-role-of-states/status-of-ratification-and-implementation/
https://crimeofaggression.info/the-role-of-states/status-of-ratification-and-implementation/
https://www.icc-cpi.int/sites/default/files/iccdocs/other/Ukraine_Art_12-3_declaration_08092015.pdf#search=ukraine
https://www.icc-cpi.int/sites/default/files/iccdocs/other/Ukraine_Art_12-3_declaration_08092015.pdf#search=ukraine
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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and application of the crime of aggression. Article 8bis of the ICC Statute defines 
the crime of aggression as the “planning, preparation, initiation or execution, by a 
person in a position effectively to exercise control over or to direct the political or 
military action of a State, of an act of aggression which, by its character, gravity and 
scale, constitutes a manifest violation of the Charter of the United Nations”.1943 As may 
be seen, the ICC Statute definition of the crime of aggression contains a leadership 
criterion.1944 This means that the crime can only be perpetrated by “a person who is 
in a position effectively to exercise control over or to direct the political or military 
action of a State” (see paras 986-994, paras 1008-1016).1945

958.	 Article 8bis(2) sets out the definition of an act of aggression which means “the use of 
armed force by a State against the sovereignty, territorial integrity or political inde-
pendence of another State, or in any other manner inconsistent with the Charter of 
the United Nations”. Article 8bis(2)(a)-(g) set out the acts of aggression.1946 This definition 
replicates the definition contained in UNGA Resolution 3314.

959.	 The Elements of Crimes outline and detail the specific objective and subjective ele-
ments (actus reus and mens rea) of the prohibited conduct. The elements of the crime 
of aggression are as follows:1947

•	 The perpetrator planned, prepared, initiated or executed an act of aggression.
•	 The perpetrator was a person in a position effectively to exercise control over or 

to direct the political or military action of the State which committed the act of 
aggression.

•	 The act of aggression — the use of armed force by a State against the sovereignty, 
territorial integrity or political independence of another State, or in any other 
manner inconsistent with the Charter of the United Nations — was committed.

•	 The perpetrator was aware of the factual circumstances that established that such 
a use of armed force was inconsistent with the Charter of the United Nations.

•	 The act of aggression, by its character, gravity and scale, constituted a manifest 
violation of the Charter of the United Nations.

•	 The perpetrator was aware of the factual circumstances that established such a 
manifest violation of the Charter of the United Nations.

v.	 Customary International Law

960.	 The International Court of Justice (ICJ) has held that the prohibition of the use of 
force as contained in the UN Charter is a norm of customary international law.1948 It 
is also widely accepted that the prohibition has reached the status of jus cogens,1949 

1943	 ICC Statute, Article 8bis (1).
1944	 ICC Elements of Crimes, Article 8bis, Element 2.
1945	 ICC Elements of Crimes Article 8bis, Element 2.
1946	 UNGA Resolution 3314.
1947	 ICC Elements of Crimes, Article 8bis.
1948	 ICJ, Nicaragua Judgementpara. 176.
1949	 ICJ, Nicaragua Judgement, para. 190; ICJ, Oil Platforms Dissenting Opinion of judge Elaraby, p. 291; ICJ, Oil Platforms 

Separate Opinion of judge Simma, para. 6; International Law Commission, Commentary on the Draft Articles on the 
Law of Treaties, 1966, Article 50, para. 1.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
http://hrlibrary.umn.edu/instree/GAres3314.html
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-08-EN.pdf
https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-10-EN.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/1_1_1966.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/1_1_1966.pdf
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meaning a norm recognized by the international community as a whole from which 
no derogation is permitted.1950

961.	 It is also generally accepted that the crime of aggression is a crime under customary 
international law.1951 In 2006, the UK House of Lords concluded that the crime of ag-
gression was recognised as a crime under customary international law at the end of 
the 20th Century.1952 Nonetheless, there is disagreement as to the precise scope and 
elements of the crime under customary international law.1953

b)	 Relationship between Article 437 of the CCU and international instruments on the 
crime of aggression

962.	 This section addresses the scope of Article 437 of the CCU including the applicabil-
ity of the relevant international instruments codifying the crime of aggression. As 
discussed, these instruments include the UN Charter, the Charters and practice of 
the Nuremburg and Tokyo Tribunals, UNGA Resolution 3314, and the ICC Statute.

963.	 According to the ICC Statute, the “‘crime of aggression’ means planning, preparation, 
initiation or execution, by a person in a position effectively to exercise control over 
or to direct the political or military action of a State, of an acts of aggression which, 
by its character, gravity and scale, constitutes a manifest violation of the Charter of 
the United Nations”.1954

964.	 As mentioned above, the crime of aggression is explicitly criminalised under Article 
437 of the CCU. The Article reads as follows:

ARTICLE 437 OF THE CCU “PLANNING, PREPARATION AND WAGING OF 
AN AGGRESSIVE WAR”
1.	 Planning, preparation or initiation of an aggressive war or armed conflict, or conspiring for 

any such purpose, — shall be punishable by imprisonment for a term of seven to twelve years.
2.	 Waging an aggressive war or aggressive hostilities, — shall be punishable by imprisonment 

for a term of ten to fifteen years.

1950	 Vienna Convention on the Law of Treaties of 23 May 1969, Article 53.
1951	 Tan, The Rome Statute as Evidence of Customary International Law, Brill, 2022, p. 190; Brownlie, International Law 

and the Use of Force by States, Oxford University Press, 1981, pp 185-194; Dinstein, War, Aggression and Self-Defence, 
5th Edition, Cambridge University Press, 2011; Glaser, ‘The Charter of the Nuremberg Tribunal and New Principles 
of International Law’ in Mattraux (ed), Perspectives on the Nuremberg trial, Oxford University Press, 2008, pp 67-69; 
Coracini, ‘Evaluating Domestic Legislation on the Customary Crime of Aggression Under the Rome Statute’s Com-
plementarity Regime’ in Stahn and Sluiter (eds), The Emerging Practice of the International Criminal Court, Brill, 2009, 
p. 725; Cassese et al (eds), Cassese’s International Criminal Law, 3rd Edition, Oxford University Press, 2013, pp 142-143.

1952	 UKHL, R v Jones et al[2006], paras 12-19, 44, 59.
1953	 See Schabas, The International Criminal Court: A Commentary on the Rome Statute, 2nd Edition, OUP, 2016, p. 303. 

Notably, during the 2010 Kampala Review Conference at the ICC, the US Legal Advisor warned that the Article 8bis 
definition of the crime “does not truly reflect customary international law”, unlike the ICC Statute formulations 
of the other core crimes: Koh, Legal Advisor, US Department of State, "Statement at the Review Conference of the 
International Criminal Court”, Kampala, 4 June 2010.

1954	 ICC Statute, Article 8bis(1).

https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://www.bailii.org/uk/cases/UKHL/2006/16.html
https://2009-2017.state.gov/s/l/releases/remarks/142665.htm
https://2009-2017.state.gov/s/l/releases/remarks/142665.htm
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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965.	 Article 437 of the CCU does not set out the elements of the crime of aggression under 
Ukrainian law. Nonetheless, as will be discussed in more detail below, Article 437 
covers similar conduct to that prohibited by the international crime of aggression, 
albeit with some critical difference.

i.	 Applicability of ICL instruments and practice: whether Article 437 can be read in 
conjunction with the ICC Statute and Elements of Crimes

966.	 Since Article 437 of the CCU is a codification of the international crime of aggression, 
international interpretations of the crime of aggression are relevant to the interpre-
tation of the crime of aggression under Ukrainian law.

967.	 Against this background, relying on specific international instruments that codify 
the crime of aggression, including the UN Charter, the Charters and practice of the 
Nuremburg and Tokyo Tribunals, UNGA Resolution 3314 and the ICC Statute, can assist 
judges in assessing the exact scope of Article 437 and, eventually, selecting the acts 
that can attract criminal responsibility. As discussed in more detail in Chapter I, Part 
I, Section I.B.2.b “Applicability of international criminal law instruments: whether 
Article 438 of the CCU can be read in conjunction with the ICTY and ICC Statutes 
and practice”, it is possible to refer to international legal framework and practices, 
including the ICC, to interpret Ukrainian law.

968.	 More specifically, analysis of Ukrainian jurisprudence under Article 437 reveals a 
practice of relying on international definitions of the crime of aggression to delineate 
the parameters of the offence. Notably, Ukrainian Courts have relied on international 
instruments to interpret Article 437 on several occasions, including UNGA Resolution 
3314,1955 the Nuremburg Principles,1956 and the ICC Statute.1957

969.	 One justification for this approach put forward by the Supreme Court (Case No. 
415/2183/20) was the principle of legal certainty flowing from Article 8 of the Con-
stitution of Ukraine, and Article 7(1) of the ECHR.1958 In Case No. 415/2182/20 of 3 
February 2022, the Supreme Court recognised the argument that allowing Article 
437 to apply to a wider range of subjects than the international legal prohibition of 
aggression could result in convictions under Article 437 that would be “clearly im-
compatible with the requirement of certainty of criminal law, which follows from 
Article 8 of the Constitution of Ukraine and Article 7(1) of the 1950 Convention on 
the Protection of Human Rights and Fundamental Freedoms”.1959 As discussed at 
paragraph X, however, the Surpreme Court ultimately referred this issue to the Grand 
Chamber of the Supreme Court which is yet to issue its decision.

1955	 Resolution of Criminal Court of Cassation, Case No. 756/4855/17 of 6 December 2021; Judgement of Obolonskyi 
District Court of Kyiv, Case No. 756/4855/17, 24 January 2019. 

1956	 Judgement of Obolonskyi District Court of Kyiv, Case No. 756/4855/17, 24 January 2019.
1957	 Order of the Supreme Court, Case No. 415/2182/20, 3 February 2022.
1958	 Chapter I, Part I, Section I.B.2.b "Applicability of international criminal law instruments: whether Article 438 of the 

CCU can be read in conjunction with the ICTY and ICC Statutes and practice", para. about "Relying on the ICTY/ICC 
Statutes and practice via the application of Article 7 of the ECHR".

1959	 Order of the Supreme Court, Case No. 415/2182/20, 3 February 2022.

https://zakononline.com.ua/court-decisions/show/101873632?from=%22%D0%BC%D1%96%D0%B6%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D0%B3%D0%BE %D0%BA%D1%80%D0%B8%D0%BC%D1%96%D0%BD%D0%B0%D0%BB%D1%8C%D0%BD%D0%BE%D0%B3%D0%BE%22
https://zakononline.com.ua/court-decisions/show/79393240?from=%22756%2F4855%2F17%22
https://zakononline.com.ua/court-decisions/show/79393240?from=%22756%2F4855%2F17%22
https://zakononline.com.ua/court-decisions/show/103466917?from=%22%D0%BC%D1%96%D0%B6%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D0%B3%D0%BE %D0%BA%D1%80%D0%B8%D0%BC%D1%96%D0%BD%D0%B0%D0%BB%D1%8C%D0%BD%D0%BE%D0%B3%D0%BE%22
https://zakononline.com.ua/court-decisions/show/103466917?from=%22%D0%BC%D1%96%D0%B6%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D0%B3%D0%BE %D0%BA%D1%80%D0%B8%D0%BC%D1%96%D0%BD%D0%B0%D0%BB%D1%8C%D0%BD%D0%BE%D0%B3%D0%BE%22
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ii.	 Article 437 criminalises conduct which amounts to the crime of aggression 
under international law

970.	 The second consideration is to what extent Article 437 covers the same conduct as 
and is compatible with the crime of aggression under international law. Although 
Article 437 of the CCU does not set out the elements of the crime of aggression under 
Ukrainian law, the text of the article and the practice of Ukrainian Courts reveals that 
it covers similar conduct to that prohibited by the international crime of aggression, 
albeit with some critical differences. Consequently, as discussed, the elaboration of the 
objective and subjective elements of the crime of aggression in international law (see 
below, paras. 1000-1047), are directly relevant as an interpretative tool for Article 437.

971.	 In this respect, there are three main aspects to consider: 1) the conduct which can 
amount to the crime of aggression; 2) the definition of aggression; and 3) who can 
be held responsible for an act of aggression.

a.	 The Conduct Capable of Attracting Criminal Responsibility

972.	 Taken together, both paragraphs of Article 437 criminalise the following conduct:
i.	 The planning of an aggressive war or armed conflict;

ii.	 The preparation of an aggressive war or armed conflict;
iii.	 The initiation of an aggressive war or armed conflict;
iv.	 Conspiring for the planning, preparation or initiation of an aggressive war or 

armed conflict; and
v.	 Waging an aggressive war or aggressive hostilities.

973.	 This sets out the same conduct as contained in the Charter of the International Mil-
itary Tribunal of Nuremburg, which included “planning, preparation, initiation or 
waging”, and “participation in a common plan or conspiracy for the accomplishment 
of any of the foregoing”.1960 The Charter of the International Military Tribunal for the 
Far East and the 1950 Nuremberg Principles followed this definition.1961 Similarly, the 
ICC Statute includes “planning, preparation, initiation or execution”.1962 Although the 
ICC Statute does not specify conspiracy, such conduct would be covered by the modes 
of liability set out in the ICC Statute.1963

974.	 Article 437 contains no further explanation as to the interpretation of the type of 
conduct capable of attracting criminal responsibility. The jurisprudence provides 
some guidance, however.

975.	 In Case No. 235/89/16-k of 6 March 2018, the Court held that the material elements 
of the offences set out in Article 437 would include management actions for the im-
plementation of aggressive plans, in particular, general management of all forces 
involved in war or military conflict, management of armed forces or military opera-

1960	 Nuremberg Charter, Article 5(a). 
1961	 Tokyo Charter, Article 6(a); Nuremberg Principles, Principle VI(a). 
1962	 ICC Statute, Article 8bis (1).
1963	 ICC Statute, Article 25.

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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tions, etc.1964 After the aggressive war has already been initiated, an individual may still 
be held responsible under Article 437 for changing the existing plans or formulating 
new plans for the ongoing armed conflict, or planning additional military action.1965

976.	 In another case, the Svativ District Court in the Luhansk region acquitted the accused 
as there was no evidence that they took managerial actions for the implementation 
of aggressive plans, took leadership over the armed forces involved in the armed 
conflict, conducted military operations, made changes to the plan of war or military 
conflict, or created plans for military action.1966 In other words, to find an accused 
responsible for the crime of aggression under Article 437, it must be established that 
they engaged in one of these activities.

977.	 Additional guidance can be found in the Resolution in Case No. 235/89/16-k, where 
the Donetsk Court of Appeal upheld the acquittal of a Russian citizen accused under 
Article 437(2) (waging an aggressive war) for carrying out food preparation tasks at 
checkpoints of DPR illegal armed formations.1967 In contrast, in a separate case, the 
Donetsk Court of Appeal upheld the guilty verdicts under Article 437(2) of two per-
sons who, based on prior conspiracy, joined an illegal armed formation where they 
served as tank crew members.1968 The Court held that the actions of the defendants 
aimed at storing the tank, keeping it in good condition, and being ready to repel a 
Ukrainian attack as part of an illegal armed formation indicate that they committed 
actions related to waging an aggressive war.1969 As mentioned below, however, the 
latter decision is incompatible with the international crime of aggression, which can 
only be committed by those in leadership positions.1970

978.	 In the absence of further jurisprudence, and to aid further understanding of the 
conduct which gives rise to the crimes against aggression, judges may turn to the 
practice of international instruments and institutions to determine which type of 
conduct may be criminalised under Article 437.

b.	 The Definition of Aggressive War / Act of Aggression

979.	 Second, while Article 437 does not define “aggressive war” or “aggressive hostilities”, 
and analysis of Ukrainian law and practice reveals the incorporation of international 
definitions of aggression. In particular, Article 1 of the Law of Ukraine “On Defence 
of Ukraine” which offers a definition aggression in the context of the on the use of 
force and the jurisprudence of Ukrainian Courts relating to the crime of aggression 
confirms that the UNGA Resolution 3314 definition (and by extension the ICC Statute 
definition which replicates the Resolution definition) are applicable.

980.	 As discussed previously, both the UNGA Resolution 3314 definition and the ICC Stat-
ute define aggression as “the use of armed force by a State against the sovereignty, 

1964	 Resolutionof Donetsk Region Appeal Court (Bakhmut), Case No. 235/89/16-k, 6 March 2018.
1965	 Resolution of Donetsk Region Appeal Court (Bakhmut), Case No. 235/89/16-k, 6 March 2018.
1966	 Order of Svativ District Court, Case No. 642/6196/17, 29 October 2020.
1967	 Resolutionof Donetsk Region Appeal Court (Bakhmut), Case No. 235/89/16-k, 6 March 2018.
1968	 Resolution of Donetsk Region Appeal Court (Mariupol), Case No. 263/15014/15-k, 16 May 2018.
1969	 Resolution of Donetsk Region Appeal Court (Mariupol), Case No. 263/15014/15-k, 16 May 2018.
1970	 ICC Statute, Article 8bis; ICC Elements of Crimes, Article 8bis, Element 2.

https://reyestr.court.gov.ua/Review/72660838
https://reyestr.court.gov.ua/Review/72660838
https://reyestr.court.gov.ua/Review/92602228
https://reyestr.court.gov.ua/Review/72660838
https://reyestr.court.gov.ua/Review/72660838
https://reyestr.court.gov.ua/Review/72660838
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
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territorial integrity or political independence of another State, or in any manner 
inconsistent with the Charter of the United Nations”.1971 Both definitions contain a 
non-exhaustive list of acts which qualify as acts of aggression.1972

981.	 To begin with, the definition of “armed aggression against Ukraine” provided in Ar-
ticle 1 of the Law of Ukraine “On Defence of Ukraine” reflects the UNGA definition 
of aggression to a large extent.1973 The Ukrainian definition includes all acts listed in 
subparagraphs (a) to (g) of the UNGA definition, they are just phrased as though the 
respective acts were being carried out against Ukraine.

982.	 In addition, Ukrainian courts have also recognised international definitions of aggres-
sion. In the trial of former Ukrainian President Viktor Yanukovych under Article 437, 
the Court referred to and relied upon the definition of aggression set out in UNGA 
Resolution 3314.1974 In another case, the Obolonskyi District Court of Kyiv qualified 
Russia’s act of aggression against Ukraine by referring to the acts of aggression list-
ed in Article 3 of the UNGA Resolution 3314.1975 In the same case, the Court referred 
to the Nuremberg Principles1976 in finding that the aggressive element of a war can 
be manifested in the goal of the state that started the war to occupy or conquer the 
territory of another state, in its entirety or in part.1977

983.	 Crucially, Ukrainian jurisprudence has emphasised that the concepts of “aggression” 
and “aggressive war” are not identical. Specifically, this jurisprudence has established 
that aggressive war is a type of aggression, and that aggressive war is distinguished 
by the scale of actions, the combination of the use of armed forces with other means 
(economic, diplomatic, ideological, informational), and the formulation and im-
plementation of certain political tasks, in particular the occupation of part of the 
territory of a sovereign state.1978 This approach mirrors the UNGA Resolution 3314 
definition which specifies that “[a] war of aggression is a crime against international 
peace. Aggression gives rise to international responsibility” (see above, para. 948).1979 
Similarly, under the ICC Statute, in order to amount to the crime of aggression, the act 
of aggression must, by its character, gravity and scale, constitute a manifest violation 

1971	 UNGA Resolution 3314, Article 1; ICC Statute, Article 8bis(2).
1972	 UNGA Resolution 3314, Article 3(a)-(g); ICC Statute, Article 8bis(2)(a)-(g).
1973	 Law of Ukraine “On Defence of Ukraine” of 6 December 1991 No. 1932-XII, Article 1. Note, the differences in wording 

exist because the Ukrainian law definition is with respect to acts of aggression “against Ukraine”. The law therefore 
describes the examples of acts of aggression as if they were being carried out against Ukraine. For instance, with 
respect to the first category of aggression: i. Law of Ukraine “On Defence of Ukraine”: “invasion or attack of armed 
forces of other states or group of the states on the territory of Ukraine, and also occupation or annexation of part of 
the territory of Ukraine” (emphasis added); ii. UNGA Definition: “(a) The invasion or attack by the armed forces of a 
State of the territory of another State, or any military occupation, however temporary, resulting from such invasion 
or attack, or any annexation by the use of force of the territory of another State or part thereof”.

1974	 UNGA Resolution 3314, Article 3; Resolution of Criminal Court of Cassation, Case No. 756/4855/17 of 6 December 
2021.

1975	 Judgement of Obolonskyi District Court of Kyiv, Case No. 756/4855/17, 24 January 2019.
1976	 UN General Assembly Resolution No. 95(I) “Affirmation of the Principles of International Law recognized by the 

Charter of the Nuremberg Tribunal” of 11 December 1946.
1977	 Judgement of Obolonskyi District Court of Kyiv, Case No. 756/4855/17, 24 January 2019.
1978	 Resolution of Criminal Court of Cassation, Case No. 756/4855/17 of 6 December 2021; Judgement of Obolonskyi 

District Court of Kyiv, Case No. 756/4855/17, 24 January 2019.
1979	 UNGA Resolution 3314, Article 5(2).

http://hrlibrary.umn.edu/instree/GAres3314.html
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
http://hrlibrary.umn.edu/instree/GAres3314.html
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://zakon.rada.gov.ua/laws/show/1932-12
http://hrlibrary.umn.edu/instree/GAres3314.html
https://zakononline.com.ua/court-decisions/show/101873632?from=%22%D0%BC%D1%96%D0%B6%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D0%B3%D0%BE %D0%BA%D1%80%D0%B8%D0%BC%D1%96%D0%BD%D0%B0%D0%BB%D1%8C%D0%BD%D0%BE%D0%B3%D0%BE%22
https://zakononline.com.ua/court-decisions/show/79393240?from=%22756%2F4855%2F17%22
https://legal.un.org/avl/pdf/ha/ga_95-I/ga_95-I_ph_e.pdf
https://legal.un.org/avl/pdf/ha/ga_95-I/ga_95-I_ph_e.pdf
https://zakononline.com.ua/court-decisions/show/79393240?from=%22756%2F4855%2F17%22
https://zakononline.com.ua/court-decisions/show/101873632?from=%22%D0%BC%D1%96%D0%B6%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D0%B3%D0%BE %D0%BA%D1%80%D0%B8%D0%BC%D1%96%D0%BD%D0%B0%D0%BB%D1%8C%D0%BD%D0%BE%D0%B3%D0%BE%22
https://zakononline.com.ua/court-decisions/show/79393240?from=%22756%2F4855%2F17%22
http://hrlibrary.umn.edu/instree/GAres3314.html
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of the Charter of the United Nations.1980 In other words, whereas all acts of aggression 
will lead to state responsibility under international law, a minimum level of gravity 
is required to trigger individual criminal responsibility under both Article 437 and 
international law.

984.	 In sum, although Article 437 omits a definition of “aggressive war” for its purposes, 
the jurisprudence indicates that it can be interpreted in line with the UNGA Reso-
lution 3314 definition (and therefore Article 8bis of the ICC Statute which reiterates 
the UNGA Resolution definition). Accordingly, the practice under international in-
struments and of international institutions in defining aggression can be used as an 
interpretive tool by the Ukrainian judges to clarify Article 437.

c.	 The Role of the Perpetrator (Leadership Requirement)

985.	 As discussed above, the international crime of aggression contains a leadership re-
quirement. According to the ICC Statute, the international crime of aggression can 
only be perpetrated by “a person who is in a position effectively to exercise control 
over or to direct the political or military action of a State which committed the act 
of aggression”.1981 This element was also established in the jurisprudence of the 
Nuremberg tribunal.1982

986.	 However, the text of Article 437 contains no such requirement, and on first reading, 
it appears as though any person can be held responsible for planning, preparing or 
initiating an aggressive war under the CCU, including low-ranking officials and even 
foot soldiers. The absence of this leadership requirement raises questions as to its 
compatibility with international standards.

987.	 Ukrainian jurisprudence remains unsettled on the matter. The Order of the Supreme 
Court in Case No. 415/2182/20 considered both offences set out in Article 437 and 
concluded that the question surrounding whether those who actually control the 
political and military actions of State can be subject to Article 437 is an extraordi-
nary legal issue which should be determined by the Grand Chamber of the Supreme 
Court.1983 The Supreme Court recognised that there was ambiguous application of 
Article 437 in the judicial practice of the courts of first and appellant instances due 
to the vagueness of Article 437, which has a negative effect on the principle of legal 
certainty requiring its referral to the Grand Chamber of the Supreme Court.1984 The 
Grand Chamber is yet to rule on this issue.

988.	 According to the Supreme Court order, while the provisions of Article 437 do not 
contain any restriction or additional features relating to the subject of the criminal 
offence, some criminal law scientists have argued that although nothing in the text of 
Article 437 limits the scope of the offence to those in leadership positions, in practice 

1980	 ICC Elements of Crimes, Article 8bis, Element 5.
1981	 ICC Statute, Article 8bis; ICC Elements of Crimes, Article 8bis, Element 2.
1982	 International Law Commission, “Principles of International Law recognized in the Charter of the Nuremberg Tri-

bunal and in the Judgement of the Tribunal, with commentaries”, 1950, para. 117. 
1983	 Order of the Supreme Court, Case No. 415/2182/20, 3 February 2022.
1984	 Order of the Supreme Court, Case No. 415/2182/20, 3 February 2022.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/7_1_1950.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/7_1_1950.pdf
https://zakononline.com.ua/court-decisions/show/103466917?from=%22міжнародного%20кримінального%22
https://zakononline.com.ua/court-decisions/show/103466917?from=%22міжнародного%20кримінального%22
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only a person who is actually able to exercise control over the political or military 
actions of a state can commit the crime.1985 This finding was based on the following 
considerations:
i.	 The material elements of Article 437 — “planning”, “preparing”, “initiating”, or 

“waging” an aggressive war — are inextricably linked with the leadership nature 
of the crime; and

ii.	 Extending the scope of the crime beyond those in leadership positions would be 
incompatible with the international formulation of the offence, and thus in viola-
tion of the principle of certainty in criminal law.1986

989.	 As noted by the Supreme Court, however, Ukrainian courts have applied Article 437 
unevenly in practice. In some cases, courts have held that the objective elements of 
the crime (planning, preparing, initiating or waging an aggressive war) can only be 
carried out by an official of the armed forces or other military formations, as well as 
a high-level state authority which, by virtue of its powers, is capable of carrying out 
the relevant act.1987 This approach is largely consistent with international practice, 
as discussed below.

990.	 On the other hand, there is a pattern of ordinary soldiers and lower-level command-
ers being convicted for the crime of waging an aggressive war under Article 437(2) 
of the CCU.1988 As an example, in its decision in Case No. 263/1504/15-k, the Donetsk 
Court of Appeal left unchanged the guilty verdict against two persons convicted un-
der Article 437(2). The convicted individuals joined an illegal armed formation and 
served as members of a tank crew, where they kept and maintained the tank for the 
purpose of repelling any potential attack by the Ukrainian armed forces.1989

991.	 In addition to being incompatible with international practice, and therefore in vi-
olation of the principle of certainty in criminal law,1990 this approach raises several 
concerns. First, the sentence prescribed under paragraph 2 of Article 437 (i.e., low-
er-level commanders waging aggressive war) is higher than that prescribed under 
paragraph 1 (leadership involved in planning, preparing and initiating).1991 Such a 
result contradicts the fundamental principle of criminal law that punishment shall 
be commensurate with the character and gravity of the crime.1992

992.	 Second, this approach is contrary to the principle of combat immunity, which bars 
the prosecution of combatants for merely participating in the hostilities.1993 Indeed, 

1985	 Order of the Supreme Court, Case No. 415/2182/20, 3 February 2022.
1986	 Order of the Supreme Court, Case No. 415/2182/20, 3 February 2022.
1987	 Resolution of Dnipro Court of Appeal, Case No. 426/1211/17, 24 January 2022; Order of Svativ District Court, Case 

No. 642/6196/17, 29 October 2020; Resolution of Donetsk Region Appeal Court (Bakhmut), Case No. 235/89/16-k, 6 
March 2018.

1988	 Judgement of Artemivsk City District Court of the Donetsk region, Case No. 219/10228/15-к, 22 August 2019; Judge-
ment of Illichivsk District Court of Mariupol, Donetsk region, Case No. 221/2405/15-к, 24 November 2017; Judgement 
of Bilokurakyne District Court of the Luhansk region, Case No. 409/2799/16-к, 13 December 2016..

1989	 Judgement of Bilokurakyne District Court of the Luhansk region, Case No. 409/2799/16-к, 13 December 2016.
1990	 See above, para. 969.
1991	 CCU, Article 437. The prescribed sentence under paragraph 1 is seven to ten years, whereas the prescribed sentence 

under paragraph 2 is ten to fifteen years.
1992	 See ICTY, Todorovic Sentencing Judgement, para. 29.
1993	 Additional Protocol I, Article 43(2): “Members of the armed forces of a Party to a conflict […] are combatants, that is 

https://zakononline.com.ua/court-decisions/show/103466917?from=%22міжнародного%20кримінального%22
https://zakononline.com.ua/court-decisions/show/103466917?from=%22міжнародного%20кримінального%22
https://reyestr.court.gov.ua/Review/102837769
https://reyestr.court.gov.ua/Review/92602228
https://reyestr.court.gov.ua/Review/72660838
https://reyestr.court.gov.ua/Review/83909126
https://reyestr.court.gov.ua/Review/70607365
https://reyestr.court.gov.ua/Review/70607365
https://reyestr.court.gov.ua/Review/63475580
https://reyestr.court.gov.ua/Review/63475580
https://zakon.rada.gov.ua/laws/show/2341-14
https://www.icty.org/x/cases/todorovic/tjug/en/tod-tj010731e.pdf
https://ihl-databases.icrc.org/ihl/INTRO/470
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an important aspect of the leadership element of the international crime of aggres-
sion is that the principle of combatant immunity is protected.1994 In the context of 
aggressive wars, provided that ordinary soldiers on the side of the aggressive State 
comply with the laws of international armed conflict, they benefit from immunity 
from prosecution.1995 The conduct of members of the armed forces who participate in 
the ensuing aggressive war is governed by IHL, meaning they can be prosecuted for 
violations of IHL (but not their participation in combat).1996 The principle of combat-
ant immunity is an important barrier to the prosecution of ordinary soldiers for the 
crime of aggression under Article 437, even in the absence of a codified leadership 
requirement.

993.	 In conclusion, the test of Article 437 is not in itself incompatible with international 
instruments defining aggression. However, the lack of a leadership requirement has 
led to uneven practice. The Grand Chamber of the Supreme Court has yet to decide 
whether the crime can be committed exclusively by those who are able to exercise 
control over the political or military actions of a state — in such case the leadership 
requirement will be an element of the crime of aggression under Article 437. In such 
a case, judges will have therefore to turn to international instruments and jurispru-
dence — in particular the ICC Statute and Elements of Crimes — which, as discussed 
below, properly establish who can be prosecuted for the crime of aggression. Such 
an approach is compliant with Ukrainian law.

B.	 Definition of the Crime of Aggression under International Law and 
applicability to Article 437 of the CCU

1.	 Introduction

994.	 This section analyses the elements of war crimes under international criminal law 
and specifies how the relevant objective and subjective elements can be subsumed 
under Article 437 of the CCU.

995.	 Despite a lack of jurisprudence, the objective and subjective elements of the crime 
of aggression can be deciphered from the interpretation and practice of various in-
ternational instruments and institutions, most notably the Charters and practice of 
the Nuremburg and Tokyo Tribunals, the Nuremburg Principles, UNGA Resolution 
3314 and the ICC Statute.

996.	 As described above, international law defines the crime of aggression as the “plan-
ning, preparation, initiation or execution, by a person in a position effectively to 

to say, they have the right to participate directly in hostilities”. See also ICRC, “Immunities”, How Does Law Protect 
in War.

1994	 Dannenbaum, ‘The Criminalization of Aggression and Soldiers’ Rights’ 29 European Journal of International Law 859, 
p. 868.

1995	 Jackson and Akande, ‘The right to life and the jus ad bellum: belligerent equality and the duty to prosecute acts of 
aggression’, 71 International and Comparative Law Quarterly 453, p. 2.

1996	 Geneva Convention I, Article 2: “the present Convention shall apply to all cases of declared war or any other armed 
conflict which may arise between two or more High Contracting Parties”. See also Geneva Convention II, Article 2; 
Geneva Convention III, Article 2; Geneva Convention IV, Article 2.

https://casebook.icrc.org/glossary/immunities
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4825657B0C7E6BF0C12563CD002D6B0B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C12563CD002D6B25&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=77CB9983BE01D004C12563CD002D6B3E&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=AE2D398352C5B028C12563CD002D6B5C&action=openDocument
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exercise control over or to direct the political or military action of a State, of an act of 
aggression which, by its character, gravity and scale, constitutes a manifest violation 
of the Charter of the United Nations”.1997

997.	 An act of aggression is further defined by UNGA Resolution 3314 and the ICC Statute 
as “the use of force by a State against the sovereignty, territorial integrity or political 
independence of another State, or in any many inconsistent with the Charter of the 
United Nations”.1998 Both documents contain the same list of individual acts which 
can amount to an “act of aggression”.1999

998.	 As described above (paras 966-970), Article 437 and the practice of the Ukrainian 
Courts in this regard laregely confirm the applicability of international definitions of 
the crime against aggression. However as noted, Ukrainian jurisprudence regarding 
the subjects of Article 437 is uneven and the Grand Chamber of the Supreme Court 
is yet to rule on the issue.

SUMMARY OF THE CRIME OF AGGRESSION
•	 The crime of aggression prohibits the planning, preparation, initiation, and execution of an 

act of aggression by one State against another.
•	 This crime is a leadership crime, which means it is necessary that the perpetrator was in a 

leadership position in the State that committed the act of aggression.
•	 To convict a perpetrator for the crime of aggression the following elements need to be es-

tablished:

(1)	 Objective elements
•	 The perpetrator planned, prepared, initiated or executed an act of aggression (para. 1000).
•	 The perpetrator was in a position effectively to exercise control over or to direct the political 

or military action of the State which committed the act of aggression (para. 1007).
•	 The act of aggression—the use of armed force by a State against the sovereignty, territorial 

integrity or political independence of another State, or in any other manner inconsistent 
with the Charter of the United Nations—was committed (para. 1016).

•	 The act of aggression, by its character, gravity and scale, constituted a manifest violation of 
the Charter of the United Nations (para. 1036).

(2)	 Subjective elements
•	 The perpetrator intended to plan, prepare, initiate or execute an act of aggression (para. 1041).
•	 The perpetrator was aware of the fact that they were in a position to effectively exercise 

control over or to direct the political or military action of the State which committed the act 
of aggression (para. 1044).

•	 The perpetrator was aware of the factual circumstances that established that such a use of 
armed force was inconsistent with the Charter of the United Nations (para. 1045);

•	 The perpetrator was aware of the factual circumstances that established such a manifest 
violation of the Charter of the United Nations (para. 1046).

1997	 ICC Statute, Article 8bis(1). See also, Nuremberg Charter, Article 5(a); Tokyo Charter, Article 6(a); Nuremberg Prin-
ciples, Principle VI(a). 

1998	 UNGA Resolution 3314, Article 1; ICC Statute, Article 8bis(2).
1999	 UNGA Resolution 3314, Article 3(a)-(g); ICC Statute, Article 8bis(2)(a)-(g).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf
http://hrlibrary.umn.edu/instree/GAres3314.html
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
http://hrlibrary.umn.edu/instree/GAres3314.html
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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2.	 Elements of the Crime of Aggression

a)	 Definition of the Crime of Aggression (Objective Elements)

999.	 As to the objective elements, the crime of aggression requires that: 1) the perpetrator 
planned, prepared, initiated or executed an act of aggression; 2) the perpetrator was 
a person in a position effectively to exercise control over or to direct the political or 
military action of the State which committed the act of aggression; 3) the act of ag-
gression was committed; and 4) the act of aggression, by its nature, gravity and scale, 
constituted a manifest violation of the Charter of the United Nations.

1000.	 The perpetrator planned, prepared, initiated or executed an act of aggression. To 
establish that the crime of aggression has occurred, the evidence must prove that 
the perpetrator planned, prepared, initiated or executed an act of aggression.2000 As 
described above (see paras 973-974), Article 437 sets out the same conduct, since 
“waging” is interchangeable with “executing”. Article 437 additionally includes “con-
spiracy” which is considered in the Section on Modes of Liability, see below para. 
1403. The below can therefore be used to interpret the conduct under Article 437.

1001.	 While upon first reading it may seem as though the inclusion of the terms “planning” 
and “preparation” mean that a perpetrator can be held responsible for the crime of 
aggression even if the act of aggression itself is not carried out, this would be incom-
patible with Element Three (see below, para. 1017) which requires that “[t]he act of 
aggression […] was committed”.2001

1002.	 The Nuremberg tribunal failed to explain whether the positive actions of the accused 
fell within the categories of “planning”, “preparing”, “initiating” or “waging” a war 
or aggression.2002 The tribunal did, however, identify the individual conduct of each 
accused which led to their criminal responsibility. It can therefore provide some 
guidance as to the type of individual conduct which can lead to criminal responsibility 
for the crime of aggression.

1003.	 “Planning” refers to the individual’s participation in the planning of the act of aggres-
sion, which ultimately must take place for the first element to be satisfied.2003 Planning 
could involve, for example, participation in meetings in which plans for the use of 
force are formulated,2004 or involvement in the planning of military operations.2005

2000	 ICC Elements of Crimes, Article 8bis, Element 1. See also, Nuremberg Charter, Article 5(a); Tokyo Charter, Article 
6(a); Nuremberg Principles, Principle VI(a). 

2001	 ICC Elements of Crimes, Article 8bis, Element 3. See also Schabas, The International Criminal Court: A Commentary 
on the Rome Statute, 2nd Edition, OUP, 2016, p. 308.

2002	 McDougall, ‘The Crimes Against Peace Precedent’ in Kress, The Crime of Aggression: A Commentary, Cambridge Uni-
versity Press, 2017, 49, p. 85.

2003	 Triffterer & Ambos (eds), Rome Statute of the International Criminal Court: a Commentary, 3rd Edition, C.H. Beck, Hart, 
Nomos, 2016, pp 588-589.

2004	 McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, Cambridge University 
Press, 2013, p. 187.

2005	 IMT Nuremberg, Judgement of 1 October 1946, pp 131-133.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf
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1004.	 “Preparation” refers to the taking of concrete steps to implement the plan.2006 This 
could involve a range of activities such as facilitating the necessary economic or 
military capacities, including acquiring weapons, readying troops at the border or 
liquidating assets to fund a war.2007 Preparation could also take the form of political or 
diplomatic activities, such as establishing military alliances or concealing the State’s 
aggressive intentions in multilateral fora to gain a military advantage.2008 Nuremberg 
jurisprudence indicates that economic preparation alone is sufficient to lead to a 
conviction for the crime of aggression.2009

1005.	 “Initiation” refers to the actual commencement of the use of armed force, in one 
of the manners described in paragraph 2 of Article 8bis of the ICC Statute,2010 and 
“execution” covers all acts carried out to advance the act of aggression after it has 
formally commenced.2011

1006.	 The Nuremberg tribunal jurisprudence indicates that “waging” an aggressive war, like 
“execution” under the ICC Statute, consists of actions taken after the initiation of the 
hostilities.2012 In this regard, the Nuremburg tribunal found an accused responsible 
for “the formulation and execution of occupation policies in the Occupied Eastern 
Territories”.2013 “Execution” therefore appears to cover acts such as the establishment 
of occupation authorities, and the governing of territory occupied as a result of ag-
gressive war.2014

IMT NUREMBERG, JUDGEMENT OF 1 OCTOBER 1946, PP 132-133
In the fifteen years he commanded it, Raeder built and directed the German Navy; he accepts 
full responsibility until retirement in 1943 […]
Raeder received the directive of 24th June, 1937, from von Blomberg requiring special prepara-
tions for war against Austria. He was one of the five leaders present at the Hoszbach Conference 
of 5th November, 1937 […]

2006	 Greenspan, The Modern Law of Land Warfare, University of California Press, 1959, p. 455; Triffterer and Ambos (Eds.), 
Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 589.

2007	 McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, Cambridge University 
Press, 2013, p. 187. See also IMT Nuremberg, JJudgement of 1 October 1946, pp 108-109.

2008	 McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, Cambridge University 
Press, 2013, p. 187.

2009	 See IMT Nuremberg, JJudgement of 1 October 1946, pp 122-123, where the tribunal found Funk responsible for 
crimes against peace for “participat[ing] in the economic preparation for certain of the aggressive wars”.

2010	 ICC Statute, Article 8bis.
2011	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 590.
2012	 McDougall, ‘The Crimes Against Peace Precedent’ in Kress, The Crime of Aggression: A Commentary, Cambridge Uni-

versity Press, 2017, 49, p. 86.
2013	 IMT Nuremberg, Judgement of 1 October 1946, p. 114.
2014	 IMT Nuremberg, Judgement of 1 October 1946, p. 143.
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Raeder received directive on “Fall Grün” and the directives on “Fall Weiss” beginning with that 
of 3rd April, 1939; the latter directed the Navy to support the Army by intervention from the sea. 
He was also one of the few chief leaders present at the meeting of 23rd May, 1939. He attended 
the Obersalzberg briefing of 22nd August, 1939.
The conception of the invasion of Norway first arose in the mind of Raeder and not that of Hitler. 
Despite Hitler’s desire, as shown by his directive of October, 1939, to keep Scandinavia neutral, 
the Navy examined the advantages of naval bases there as early as October. Admiral Karls ori-
ginally suggested to Raeder the desirable aspects of bases in Norway. A questionnaire, dated 3rd 
October, 1939, which sought comments on the desirability of such bases, was circulated within 
SKL. On 10th October Raeder discussed the matter with Hitler; his War Diary entry for that day 
says Hitler intended to give the matter consideration. A few months later Hitler talked to Raeder, 
Quisling, Keitel and Jodl; OKW began its planning and the Naval War Staff worked with OKW staff 
officers. Raeder received Keitel’s directive for Norway on 27th January, 1940, and the subsequent 
directive of 1st March, signed by Hitler.
[…]
It is clear from this evidence that Raeder participated in the planning and waging of aggressive war.

1007.	 The perpetrator was a person in a position effectively to exercise control over or 
to direct the political or military action of the State which committed the act of 
aggression. This element is known as the “leadership requirement”. Under the ICC 
Statute and the ICC Elements of Crimes, only persons in leadership positions of a 
State committing an act of aggression can be prosecuted for this criminal offence.2015 
This element was also established in the jurisprudence of the Nuremberg tribunal, as 
concluded by the International Law Commission in its commentary to the Nuremberg 
Principles: “The Commission understands the expression [“waging” an aggressive 
war] to refer only to high-ranking military personnel and high State officials, and 
believes that this was also the view of the tribunal”.2016

1008.	 As discussed above (see paras 986-994), despite the fact that the text of Article 437 
does not contain this leadership requirement and some practice before the Ukrainian 
Courts of prosecuting lower-level perpetrators, the Supreme Court has recognised the 
possibility that the crime can only be committed by those who are able to exercise 
control over the political or military actions of a state and referred the legal issue 
to the Grand Chamber of the Supreme Court. If the Grand Chamber of the Supreme 
Court upholds such position, it will confirm that the leadership requirement is an 
element of the crime of aggression under Article 437.

1009.	 In such case, judges will have to consider whether the perpetrator is “a person who 
is in a position effectively to exercise control over or to direct the political or military 
action of a State which committed the act of aggression”.2017 More than one person 
within the leadership hierarchy of a State may meet these criteria.2018

2015	 ICC Statute, Article 8bis(1); ICC Elements of Crimes, Article 8bis, Element 2.
2016	 ILC, “Principles of International Law recognized in the Charter of the Nuremberg Tribunal and in the Judgement 

of the Tribunal, with commentaries”, 1950, para. 117.
2017	 ICC Statute, Article 8bis(1); ICC Elements of Crimes, Article 8bis, Element 2.
2018	 ICC Elements of Crimes, fn. 75.
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1010.	 This includes, at the very least, heads of State and government, ministers of defence 
and other military leaders, such as high-level commanders and generals, and may 
also include individuals who qualify as exercising such control or direction.2019 The 
IMT Nuremberg rejected the defendant’s arguments that Hitlers complete dictatorship 
absolved all others of responsibility.2020

IMT NUREMBERG, JUDGEMENT OF 1 OCTOBER 1946, PP 57-58
The argument that such common planning cannot exist where there is a complete dictatorship 
is unsound. A plan in the execution of which a number of persons participate is still a plan, even 
though conceived by only one of them; and those who execute the plan do not avoid responsibility 
by showing that they acted under the direction of the man who conceived it. Hitler could not 
make aggressive war by himself. He had to have the co-operation of statesmen, military leaders, 
diplomats, and business men. When they, with knowledge of his aims, gave him their cooperation, 
they made themselves parties to the plan he had initiated. They are not to be deemed innocent 
because Hitler made use of them, if they knew what they were doing. That they were assigned to 
their tasks by a dictator does not absolve them from responsibility for their acts. The relation of 
leader and follower does not preclude responsibility here any more than it does in the comparable 
tyranny of organized domestic crime.

1011.	 The use of the term “effectively” signifies that what matters is the factual (de facto) 
capability of the perpetrator rather than their formal (de jure) rank or title.2021 This 
means that heads of State who perform only ceremonial functions, and who are 
unable to participate in the decision-making process behind the act of aggression, 
cannot be held responsible for the crime.2022 In practice, in order to establish whether 
an individual may be held responsible for the crime of aggression, legal title alone 
is not necessarily determinative. Judges must analyse the role the individual plays 
in the decision-making process in practice, before determining whether the level of 
control/influence they can exert is sufficient.

1012.	 The IMT Nuremberg adopted this approach, focusing on function rather than form. 
In other words, the Tribunal looked at what the accused actually did to contribute to 
the aggressive war.2023 For instance, the IMT convicted Dönitz of crimes against peace 
even though in the lead up to the war, “he was a line officer performing strictly tacti-
cal duties”.2024 The Tribunal acknowledged that, as leader of the German U-boat arm, 
Dönitz may not have been involved in the initial planning process. The centrality of 

2019	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 591.

2020	 IMT Nuremberg, Judgement of 1 October 1946, pp 57-58.
2021	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 591.
2022	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 591.
2023	 McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, Cambridge University 

Press, 2013, pp 82-85.
2024	 IMT Nuremberg, Judgement of 1 October 1946, p. 128.
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the U-boat arm to the war effort, however, alongside other factors shows that he was 
active in waging aggressive war.2025

1013.	 The International Law Commission has clarified that the leadership requirement 
“must be understood in the broad sense, that is to say, as referring, in addition to 
the members of a Government, to persons occupying high-level posts in the military, 
the diplomatic corps, political parties and industry”.2026 Accordingly, in line with cus-
tomary international law, it appears as though high level industry or religious leaders 
may be held responsible for the crime of aggression, provided they are in a position 
to control and influence government policy.2027

1014.	 The absence of ICC jurisprudence on the crime of aggression makes it difficult to 
determine precisely how far-reaching the personal jurisdiction of the crime would 
be. However, as discussed above (see para. 991), certain cases before the Ukrainian 
Courts would not meet the leadership requirement as set established by interna-
tional instruments and practice. For example, Alexander Alexandrov and Yevgeny 
Yerofeyev, who were both convicted for aggression under Article 437 of the CCU for 
their role in the armed conflict between the Russian controlled separatists in Donbas 
and the Ukrainian forces in 2015.2028 It is likely that such cases would not satisfy the 
leadership requirement under international law.2029 The men were members (of the 
rank Captain and Sergeant) of the Russian Special Forces, and would, therefore, not 
have been in a position effectively to exercise control over or to direct the political 
or military action of the State, as required by the ICC Statute.2030

1015.	 Finally, the leadership clause is not applied only to principal perpetrators, but also to 
accessories. Therefore, persons that participate in the crime in a less direct manner, 
such as through aiding and abetting, will only be held responsible for this offence if 
they too fulfil the leadership requirement.2031

1016.	 The act of aggression was committed. This element requires it to be established that 
an act of aggression was committed, namely “the use of armed force by a State against 
the sovereignty, territorial integrity or political independence of another State, or in 
any other manner inconsistent with the Charter of the United Nations”.2032 The defi-
nition of aggression, and the acts which qualify as acts of aggression, are contained 
in Article 8bis(2),2033 which replicates the definition contained in UNGA Resolution 

2025	 IMT Nuremberg, Judgement of 1 October 1946, p. 128.
2026	 International Law Commission, Draft Code of Crimes against the Peace and Security of Mankind, Commentary 

(1996), p. 43, para. 2.
2027	 See, Hajdin, ‘The Nature of Leadership in the Crime of Aggression: The ICC’s New Concern?’ 17 International Criminal 

Law Review 543, 2017; Heller, ‘Retreat From Nuremberg: The Leadership Requirement in the Crime of Aggression’ 
18 European Journal of International Law 477, 2007; Clark, ‘Individual Conduct’ in Kress, The Crime of Aggression: A 
Commentary, Cambridge University Press, 2016, p. 565.

2028	 Judgement of Obolonskyi District Court of Kyiv, Case No. 756/4855/17, 24 January 2019; Judgement of Holosiyivsky 
District Court of Kyiv, Case No. 752/15787/15-к, 18 April 2016.

2029	 K. Heller, ‘Creating a Special Tribunal for Aggression Against Ukraine is a Bad Idea’, Opinio Juris, 7 March 2022.
2030	 "Ukraine Finds Russian ‘Soldiers’ Guilty of Waging War”, BBC, 18 April 2016.
2031	 ICC Statute, Article 25 (3bis).
2032	 ICC Statute, Article 8bis (2); ICC Elements of Crimes, Article 8bis, element 3; UNGA Resolution 3314, Article 1.
2033	 ICC Statute, Article 8bis(2); ICC Elements of Crimes, Article 8bis, Introduction, para. 1.
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3314.2034 As discussed above (see paras 969, 980, 983-985), Ukrainian Courts have relied 
upon this interpretation when defining “aggressive war” under Article 437.

ICC STATUTE, ARTICLE 8BIS
[…]
2.	 For the purpose of paragraph 1, “act of aggression” means the use of armed force by a State 

against the sovereignty, territorial integrity or political independence of another State, or in 
any other manner inconsistent with the Charter of the United Nations. Any of the following 
acts, regardless of a declaration of war, shall, in accordance with United Nations General 
Assembly resolution 3314 (XXIX) of 14 December 1974, qualify as an act of aggression:
a)	 The invasion or attack by the armed forces of a State of the territory of another State, 

or any military occupation, however temporary, resulting from such invasion or attack, 
or any annexation by the use of force of the territory of another State or part thereof;

b)	 Bombardment by the armed forces of a State against the territory of another State or the 
use of any weapons by a State against the territory of another State;

c)	 The blockade of the ports or coasts of a State by the armed forces of another State;
d)	 An attack by the armed forces of a State on the land, sea or air forces, or marine and air 

fleets of another State;
e)	 The use of armed forces of one State which are within the territory of another State with 

the agreement of the receiving State, in contravention of the conditions provided for in 
the agreement or any extension of their presence in such territory beyond the termin-
ation of the agreement;

f)	 The action of a State in allowing its territory, which it has placed at the disposal of an-
other State, to be used by that other State for perpetrating an act of aggression against 
a third State;

g)	 The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, 
which carry out acts of armed force against another State of such gravity as to amount 
to the acts listed above, or its substantial involvement therein.

1017.	 The term “use of armed force” means that only armed force, and not, for instance, 
political or economic force, can amount to an act of aggression.2035 This definition is 
narrower in scope than Article 2(4) of the UN Charter, in that only the use of force 
would qualify, as opposed to threats of force, which are prohibited by the UN Charter.2036

1018.	 The definition also provides that the act of aggression must have been carried out 
“by a State”, meaning private actors cannot perpetrate the crime of aggression.2037 
Whether a State can be held responsible for the use of force on the part of private 

2034	 UNGA Resolution 3314, Article 3.
2035	 Schabas, The International Criminal Court: A Commentary on the Rome Statute, 2nd Edition, OUP, 2016, p. 314; Triffterer 

and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 
2016, p. 604.

2036	 UN Charter, Article 2(4): “All members shall refrain in their international relations from the threat or use of force 
against the territorial integrity or political independence of any state, or in any other manner inconsistent with the 
Purposes of the United Nations”. See Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A 
Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 604.

2037	 Sayapin, The Crime of Aggression in International Criminal Law: Historical Development, Comparative Analysis and Present 
State, Asser Press, 2014, p. 260.
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actors will depend on whether the conduct of such actors is attributable to that State 
under the law of State responsibility.2038 This means that the perpetrator was either 
“completely dependent” upon, or operating under the “effective control” of the State.2039

1019.	 “Complete dependence” means that, although an actor might be legally separate 
from the state, in practice they operate as an instrument of that state.2040 It requires 
judges to look beyond the legal status of the entity and evaluate the practical reality of 
its relationship with the state, and whether they are “so closely attached as to appear 
to be nothing more than its agent”.2041

1020.	 To establish “effective control”, it is necessary to determine whether the State not 
only equipped and/or financed the non-state actor and supervised its actions, but also 
provided specific instructions to that group or exercised control over each operation 
in which the alleged violations occurred.2042 In such circumstances, the use of armed 
force of a non-state armed group may constitute a “use of armed force by a State” 
for the purposes of the first element of the crime of aggression. Indeed, as discussed 
below, such a scenario is accounted for in paragraph 2(g) of Article 8bis.

1021.	 In addition, to constitute an act of aggression, the evidence must establish that the 
use of armed force was against the sovereignty, territorial integrity or political 
independence of another State, or in any other manner inconsistent with the UN 
Charter.2043 The wording here is similar to the general international law prohibition 
of the use of force provided in Article 2(4) of the UN Charter.2044 In effect, “territorial 
integrity” and “political independence” encompass any armed attack which impacts 
another State’s de facto control over its territory, or attempts to control its organs 
and influence their capacity to decide.2045 “In any other manner inconsistent with 
the Charter of the United Nations” means that a use of force may constitute an act 
of aggression if caried out in such a manner as to render it incompatible with the 
provisions of the UN Charter governing the use of force.2046

1022.	 This means that it is necessary to examine whether a State resorted to armed force 
as a legitimate exercise of self-defence under Article 51 of the UN Charter, or wheth-
er such a State used armed force pursuant to Security Council authorisation under 

2038	 See Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 605; ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, 2001.

2039	 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, 2001, 
Articles 4 and 8; ICJ, Nicaragua Judgement, 1986, paras 109, 115; ICJ, Bosnian Genocide Judgement, 2007, paras 391-
393, 399-400, 406.

2040	 ICJ, Nicaragua Judgement, 1986, para. 109; ICJ, Bosnian Genocide Judgement, 2007, paras 391-393; ILC, Draft Articles 
on Responsibility of States for Internationally Wrongful Acts, 2001, Article 4.

2041	 ICJ, Bosnian Genocide Judgement, 2007, para. 205.
2042	 ICJ, Nicaragua Judgement, 1986, para. 115; ICJ, Bosnian Genocide Judgement, 2007, paras 399-400; ILC, Draft Articles 

on Responsibility of States for Internationally Wrongful Acts, 2001, Article 8.
2043	 ICC Statute, Article 8bis (2); UNGA Resolution 3314, Article 1.
2044	 UN Charter, Article 2(4); Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 

3rd Edition, C.H.Beck Hart Nomos, 2016, pp 605-606.
2045	 Blay, ‘Territorial Integrity and Political Independence’, Max Planck Encyclopedia of Public International Law, March 

2010, paras 8-9.
2046	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 607.

https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
http://hrlibrary.umn.edu/instree/GAres3314.html
https://www.un.org/en/about-us/un-charter/full-text


390  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

Chapter VII of the UN Charter. If the use of force satisfies either of these exceptions, 
it will not be considered an act of aggression:
a.	 Self-defence: the use of armed force by a State against another State will not 

constitute an act of aggression if carried out as a legitimate exercise of individu-
al or collective self-defence under Article 51 of the UN Charter.2047 According to 
international law, any use of force carried out in self-defence must be necessary 
in response to an attack, and proportionate (i.e., not excessive) in respect of that 
attack.2048

b.	 Authorisation under Chapter VII: the UN Security Council, acting under its Chap-
ter VII powers, may authorise a use of force.2049 The use of force by a State under 
such circumstances could not constitute an act of aggression.

1023.	 Finally, judges should note that that the list of “any of the following acts” provided in 
Article 8bis(2) of the ICC Statute and Article 3 of UNGA Resolution 3314 is not exhaus-
tive.2050 Indeed, UN General Assembly Resolution 3314 (“Definition of Aggression”) 
makes it clear that “[t]he acts enumerated above are not exhaustive and the Security 
Council may determine that other acts constitute aggression under the provisions 
of the Charter”.2051

1024.	 For example, as discussed below, Article 8bis(2)(a) of the ICC Statute and Article 3(a) 
of UNGA Resolution 3314 only cover situations of occupation resulting from unlaw-
ful invasions.2052 However, a military occupation brought about as a result of lawful 
use of force (such as one carried out in self-defence) will become an unlawful use of 
force when the occupation is no longer necessary. This in turn will become an act of 
aggression which is not listed.2053 Another example could be attacks on embassies or 
consulates.2054 In the Tehran Hostages case, the International Court of Justice repeat-
edly referred to the seizure of the US embassy in Tehran and the taking of hostages 
as an “armed attack”.2055

1025.	 Each of the acts of aggression listed under Article 8bis(2) of the ICC Statute, and Ar-
ticle 3 of UNGA Resolution 3314 will now be discussed.

2047	 UN Charter, Article 51: “Nothing in the present Charter shall impair the inherent right of individual or collective 
self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken 
measures necessary to maintain international peace and security”.

2048	 ICJ, Armed Activities Judgement, 2005, para. 147; ICJ, Nicaragua Judgement, 1986, para. 176.
2049	 See e.g., UN Security Council Resolution 1973 of 17 March 2011, which authorized the use of force in Libya.
2050	 UN, Report on the Special Committee on the Question of Defining Aggression 1 February – 5 March 1971, pp 23-24; 

Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, p. 606; Schabas, The International Criminal Court: A Commentary on the Rome Statute, 2nd Edition, 
OUP, 2016, pp 313-314.

2051	 UNGA Resolution 3314, Article 4.
2052	 See below, paras. 1026-1028.
2053	 Kress, The Crime of Aggression: A Commentary, Cambridge University Press, 2017, pp 451-453.
2054	 Kress, The Crime of Aggression: A Commentary, Cambridge University Press, 2017, pp 451-453.
2055	 ICJ, Tehran Hostages Judgement, , paras 57, 64, 91.
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https://digitallibrary.un.org/record/720795/files/A_8419-EN.pdf
http://hrlibrary.umn.edu/instree/GAres3314.html
https://www.icj-cij.org/public/files/case-related/64/064-19800524-JUD-01-00-EN.pdf
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i.	 Invasion or attack by the armed forces of a State (Article 8bis(2)(a))

1026.	 The first listed act of aggression is “[t]he invasion or attack by the armed forces of a 
State of the territory of another State, or any military occupation, however temporary, 
resulting from such invasion or attack, or any annexation by the use of force of the 
territory of another State or part thereof”. According to the Separate Opinion of judge 
Simma in the International Court of Justice’s (ICJ) Armed Activities case, the Ugandan 
invasion of the Democratic Republic of the Congo (DRC) is a “textbook example” of 
this type of act.2056

ICJ, ARMED ACTIVITIES (DRV V. UGANDA) JUDGEMENT
153. The evidence has shown that the UPDF traversed vast areas of the DRC, violating the sover-
eignty of that country. It engaged in military operations in a multitude of locations, including 
Bunia, Kisangani, Gbadolite and Ituri and many others. These were grave violations of Article 2, 
paragraph 2, of the Charter.
[…]
165. In relation to the first of the DRC’s final submissions, the Court accordingly concludes that 
Uganda has violated the sovereignty and also the territorial integrity of the DRC. Uganda’s actions 
equally constituted an interference in the internal affairs of the DRC and in the civil war there 
raging. The unlawful military intervention by Uganda was of such a magnitude and duration that 
the Court considers it to be a grave violation of the prohibition on the use of force expressed in 
Article 2, paragraph 4, of the Charter.

1027.	 Situations of military occupation also fall within this category. As set out in Article 42 
of the 1907 Hague Regulations: “[t]erritory is considered occupied when it is actually 
placed under the authority of the hostile army”.2057

1028.	 Russia’s military attack on Ukraine commencing on 24 February 2022 is widely rec-
ognised to constitute such an act of aggression.2058 It is widely recognised that Russia 
has been occupying Crimea since 27 February 2014.2059 In addition, there is evidence 
that Russia attacked Donbas in July 2014, and thereafter occupied parts of Donetsk and 
Luhansk by proxy through the so-called “Donetsk and Luhansk People’s Republics”.2060

2056	 ICJ, Armed Activities Separate Opinion of judge Simma, para. 3
2057	 Hague Regulations, 1907, Article 42. See also, ICJ, Construction of a Wall Advisory Opinion, para. 78; ICC, Katanga 

Trial Judgement, para. 1179; ICC, Lubanga Decision on the Confirmation of Charges, para. 212.
2058	 Permanent Mission of Ukraine to the United Nations in New York, “Russian Aggression”; RULAC, “International 

Armed Conflict in Ukraine”; Kress, The Crime of Aggression: A Commentary, Cambridge University Press, 2016 (“It is 
difficult to see how it could be denied that the Russian Federation’s 2014 ‘bloodless invasion’ of part of the territory 
of Ukraine attained the requisite gravity and scale”.); “Russia G8 status at risk over ‘incredible act of aggression’ in 
Crimea, says Kerry”, Guardian, 2 March 2014.

2059	 GRC, “International Law and Defining Russia’s Involvement in Crimea and Donbas”, 13 February 2022, pp 40-42; 
RULAC, “Military occupation of Ukraine by Russia”.

2060	 GRC, "International Law and Defining Russia’s Involvement in Crimea and Donbas", 13 February 2022, pp 294-296.

https://www.icj-cij.org/sites/default/files/case-related/116/116-20051219-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/116/116-20051219-JUD-01-05-EN.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/ART/195-200052?OpenDocument
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2007_02360.PDF
https://ukraineun.org/en/ukraine-and-un/russian-aggression/
https://www.rulac.org/browse/conflicts/international-armed-conflict-in-ukraine#collapse2accord
https://www.rulac.org/browse/conflicts/international-armed-conflict-in-ukraine#collapse2accord
https://www.theguardian.com/world/2014/mar/02/john-kerry-russia-putin-crimea-ukraine
https://www.theguardian.com/world/2014/mar/02/john-kerry-russia-putin-crimea-ukraine
https://globalrightscompliance.com/wp-content/uploads/2022/05/International-Law-and-Russia-Involvement-in-Crimea-and-Donbas-1.pdf
https://www.rulac.org/browse/conflicts/military-occupation-of-ukraine#collapse2accord
https://globalrightscompliance.com/wp-content/uploads/2022/05/International-Law-and-Russia-Involvement-in-Crimea-and-Donbas-1.pdf
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ii.	 Bombardment or the Use of Any Weapons (Article 8bis(2)(b))

1029.	 The second listed act of aggression is “[b]ombardment by the armed forces of a State 
against the territory of another State or the use of any weapons by a State against the 
territory of another State”. “Any weapons” does not distinguish between conventional 
weapons, weapons of mass destruction or any other kind of weapon.2061 “Bombard-
ment” is “any attack from land, sea, or air bases with heavy weapons which, like 
artillery, missiles, or aircraft, are capable of destroying enemy targets at a greater 
distance beyond the battle lines”.2062

iii.	 Blockade of Ports or Coasts (Article 8bis(2)(c))

1030.	 The third listed act of aggression indicates that an act of aggression may take the form 
of “blockade of the ports or coasts of a State by the armed forces of another State”. A 
“blockade” is defined as “a belligerent operation to prevent vessels and/or aircraft of 
all nations, enemy and neutral, from entering or exiting specified ports, airports, or 
coastal areas belonging to, occupied by, or under the control of an enemy nation”.2063 
Israel’s naval blockade against the Gaza strip provides an instructive example.2064

iv.	 Attack on the armed forces of a State on the land, sea or air forces, or marine 
and air fleets of another State (Article 8bis(2)(d))

1031.	 This act is distinguished from the listed act under subparagraph (2)(a) in that the 
attack need not occur on the territory of the attacked State.2065 Accordingly, this 
provision covers attacks against a State’s military positions abroad, including on 
disputed territory.2066 For example, in the Oil Platforms case, the ICJ determined that 
the mining of a single military vessel might constitute an armed attack giving rise to 
the inherent right of self-defence.2067

v.	 Violations of conditions of presence in a territory

1032.	 It is relatively common for the military forces of one State to be located on another 
State’s territory as a result of a stationing agreement.2068 Russia’s stationing agreement 
with Ukraine allowing the presence of the Black Sea Fleet would be an example.2069 
According to subparagraph (2)(e), an act of aggression might occur where a State uses 
its armed forces present on another State’s territory in contravention of the terms of 
such an agreement, or where such troops extend their presence on the territory of the 

2061	 UN, Report on the Special Committee on the Question of Defining Aggression 1 February – 5 March 1971, para. 20.1..
2062	 McDonald and Bruha, ‘Bombardment’, Max Planck Encyclopedia of Public International Law, 2011, para. 1.
2063	 Von Heinegg, ‘Blockade’, Max Planck Encyclopedia of Public International Law, 2015, para. 1.
2064	 See, ICC OTP, Situation on Registered Vessels of Comoros, Greece and Cambodia, Article 53(1) Report, 6 November 

2014, paras 30-34.
2065	 Schabas, The International Criminal Court: A Commentary on the Rome Statute, 2nd Edition, OUP, 2016, p. 316.
2066	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, pp 612-613.
2067	 ICJ, Oil Platforms Judgement, para. 72.
2068	 Schabas, The International Criminal Court: A Commentary on the Rome Statute, 2nd Edition, OUP, 2016, p. 316.
2069	 Schabas, The International Criminal Court: A Commentary on the Rome Statute, 2nd Edition, OUP, 2016, p. 316. See also, 

ECtHR, Ukraine v. Russia (re Crimea) Judgement, paras 202-208.

https://digitallibrary.un.org/record/720795/files/A_8419-EN.pdf
https://www.icc-cpi.int/sites/default/files/iccdocs/otp/OTP-COM-Article_53(1)-Report-06Nov2014Eng.pdf
https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-00-EN.pdf
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-207622%22]}
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receiving State after the expiration of the agreement.2070 For example, in relation to 
the Black Sea Fleet Agreement, the European Court of Human Rights (ECtHR) found 
that Russia had violated its terms by using its forces outside the parameters of the 
agreed deployment sites, and in contravention of the duty of cooperation provided 
for by the agreement.2071

vi.	 Allowing territory to be used for an act of aggression (Article 8bis(2)(f))

1033.	 Subparagraph (2)(f) defines the following act of aggression: “[t]he action of a State 
in allowing its territory, which it has placed at the disposal of another State, to be 
used by that other State for perpetrating an act of aggression against a third State”. 
According to this provision, in a situation where a State consents to the presence 
of another State’s troops on its territory, who then proceed to carry out an act of 
aggression against a third State, the consenting State may itself have committed an 
act of aggression.2072 For example, Belarus has been accused of committing an act of 
aggression by allowing the Russian attack against Ukraine on 24 February to originate 
from its territory.2073

vii.	 Sending armed bands, groups, irregulars, or mercenaries (Article 8bis(2)(g))

1034.	 The final act of aggression listed in paragraph 2 of Article 8bis is: “[t]he sending by or 
on behalf of a State of armed bands, groups, irregulars or mercenaries, which carry 
out acts of armed force against another State of such gravity as to amount to the acts 
listed above, or its substantial involvement therein”.

1035.	 In the ICJ’s Nicaragua judgement, the Court held that it “sees no reason deny that, in 
customary international law, the prohibition of armed attacks may apply to the send-
ing by a State of armed bands to the territory of another State, if such an operation, 
because of its scale and effects, would have been classified as an armed attack rather 
than as a mere frontier incident had it been carried out by regular armed forces”.2074

1036.	 The act of aggression, by its character, gravity and scale, constituted a manifest 
violation of the Charter of the United Nations. According to this element, not ev-
ery act of aggression will amount to the crime of aggression.2075 The ICJ in Nicaragua 
held that it was necessary to distinguish “the most grave forms of the use of force 
(those constituting an armed attack) from other less grave forms”.2076 In this regard, 
the threshold necessary for the crime of aggression would not be met by border 
skirmishes or “mere frontier incidents”.2077

2070	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 
Hart Nomos, 2016, pp 613-614.

2071	 ECtHR, Ukraine v. Russia (re Crimea) Judgement, paras 325-327.
2072	 Schabas, The International Criminal Court: A Commentary on the Rome Statute, 2nd Edition, OUP, 2016, p. 316.
2073	 See, N. Reetz, ‘Belarus is Complicit in Russia’s War of Aggression’, EJIL:Talk!, 1 March 2022.
2074	 ICJ, Nicaragua Judgement, 1986, para. 195.
2075	 Schabas, The International Criminal Court: A Commentary on the Rome Statute, 2nd Edition, OUP, 2016, p. 310.
2076	 ICJ, Nicaragua Judgement, 1986, para. 191; ICJ, Oil Platforms Judgement, para. 51.
2077	 ICJ, Nicaragua Judgement, 1986, para. 195. See also, Eritrea-Ethiopia Claims Commission, Partial Award: Jus Ad 

Bellum – Ethiopia’s Claims 1-8 of 19 December 2005, para. 11.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-207622%22]}
https://www.ejiltalk.org/belarus-is-complicit-in-russias-war-of-aggression/
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://legal.un.org/riaa/cases/vol_XXVI/457-469.pdf
https://legal.un.org/riaa/cases/vol_XXVI/457-469.pdf
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1037.	 Two Understandings adopted at the 2010 Kampala Conference are relevant to the 
interpretation of this element. According to Understanding 6, it is necessary to con-
sider all circumstances of a particular use of force, including the gravity of the acts 
and their consequences.2078 According to Understanding 7, “the three components of 
character, gravity and scale must be sufficient to justify a “manifest” determination”.2079

1038.	 Accordingly, when assessing whether an act of aggression reaches the threshold nec-
essary to trigger individual criminal responsibility, judges must analyse the “manifest” 
nature of the act through consideration of the following factors:
a.	 “by its character”: this concerns the nature of the act. It is necessary to deter-

mine the subjective aim of the perpetrator,2080 and whether the act amounts to an 
“incontrovertible breach of Article 2(4)” of the UN Charter.2081

b.	 “gravity and scale”: this refers to the intensity of the act.2082 “Gravity” requires 
an assessment of the amount of damage caused.2083 “Scale” refers to the “level 
or magnitude” of the act.2084 This requires judges to assess the geographical and 
temporal parameters of the act, i.e., the longer an act of aggression continues, 
and the larger the affected area, the larger its scale.2085

1039.	 Due to the absence of ICC jurisprudence, the precise threshold required to constitute 
a manifest violation remains ambiguous.2086 In sum, to satisfy this element, judges 
should seek to demonstrate that the relevant act constitutes a clear violation of the 
UN Charter (i.e., not a lawful exercise of self-defence or authorised by the Security 
Council), that it caused a high level of destruction and that it was temporally and/or 
geographically widespread.

b)	 Definition of the crime of aggression (subjective elements)

1040.	 Under the subjective element, the crime of aggression requires that: (1) the per-
petrator intended to plan, prepare, initiate or execute an act of aggression; (2) the 
perpetrator was aware of the fact that they were in a position effectively to exercise 
control over or to direct the political or military action of the State which committed 
the act of aggression; (3) the perpetrator was aware of the factual circumstances that 
established that such a use of armed force was inconsistent with the Charter of the 
United Nations; and (4) the perpetrator was aware of the factual circumstances that 
established such a manifest violation of the Charter of the United Nations.

2078	 ICC, Resolution RC/Res.6, "The Crime of Aggression" of 11 June 2010, Annex III, Understanding 6.
2079	 ICC, Resolution RC/Res.6, "The Crime of Aggression" of 11 June 2010, Annex III, Understanding 7.
2080	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 597.
2081	 McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, Cambridge University 

Press, 2013, p. 128.
2082	 Kress, The Crime of Aggression: A Commentary, Cambridge University Press, 2016, p. 511.
2083	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 597.
2084	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 598.
2085	 Triffterer and Ambos (Eds.), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H.Beck 

Hart Nomos, 2016, p. 598; Kress, The Crime of Aggression: A Commentary, Cambridge University Press, 2016, p. 520.
2086	 See, McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, Cambridge Univer-

sity Press, 2013, p. 125.

https://asp.icc-cpi.int/sites/asp/files/asp_docs/Resolutions/RC-Res.6-ENG.pdf
https://asp.icc-cpi.int/sites/asp/files/asp_docs/Resolutions/RC-Res.6-ENG.pdf
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1041.	 The perpetrator intended to plan, prepare, initiate or execute an act of aggression. 
Although not expressly stated under Article 437, according to the commentaries, the 
crime of planning, preparing, initiating and waging an aggressive war can be com-
mitted with direct intent only (CCU, Article 24).2087

1042.	 Similarly, under the ICC Statute, the conduct of the accused — be it planning, prepa-
ration, initiation or execution — must have been carried out with intent.2088 The Com-
mentary to the International Law Commission’s 1996 Draft Code of Crimes states that 
“[t]he mere fact of participating in an act of aggression is, however, not enough to 
establish the guilt of a leader or organiser. Such participation must have been inten-
tional and have taken place knowingly as part of a plan or policy of aggression”.2089

1043.	 Intent requires that the perpetrator meant to engage in the conduct of planning, 
preparing, initiating or executing the act of aggression.2090 In practice, given that 
perpetrators of the crime of aggression must satisfy the leadership requirement,2091 
it is difficult to imagine a situation where such a perpetrator plans, prepares for, 
initiates, or executes an act of aggression without intent.2092

1044.	 The perpetrator was aware of the fact that they were in a position effectively to 
exercise control over or to direct the political or military action of the State which 
committed the act of aggression. Given that the leadership requirement is a circum-
stance element, and no other mens rea element is specified in the Elements of Crimes, 
Article 30(3) of the ICC Statute applies.2093 This means that the perpetrator must have 
had knowledge (or awareness) that they were in a position effectively to exercise con-
trol over or to direct the political or military action of the State which committed the 
act of aggression. In this regard, it is difficult to conceive of a situation in which an 
accused satisfies the leadership requirement but lacks knowledge of their position.2094

1045.	 The perpetrator was aware of the factual circumstances that established that 
such a use of armed force was inconsistent with the Charter of the United Nations. 
According to the Elements of Crimes, “[t]here is no requirement to prove that the 
perpetrator has made a legal evaluation as to whether the use of force was inconsis-
tent with the Charter of the United Nations”.2095 Judges should consider the following 
examples of relevant facts:2096

2087	 M. Khavroniuk, Commentary to Article 437 of the CCU, para. 4 in M. Melnyk and M. Khavroniuk (eds) et al., Scientific 
and Practical Commentary to the Criminal Code of Ukraine, 2009.

2088	 ICC Statute, Article 30(2)(a).
2089	 ILC, Draft Code of Crimes against the Peace and Security of Mankind, Commentary (1996), p. 43.
2090	 See ICC Statute, Article 30(2)(a); ICC, Katanga Trial Judgement, para. 774.
2091	 ICC Elements of Crimes, Article 8bis, Element 2. See above, paras 1007-1015.
2092	 McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, Cambridge University 

Press, 2013, p. 193.
2093	 ICC Statute, Article 30(3). See McDougall, The Crime of Aggression under the Rome Statute of the International Criminal 

Court, Cambridge University Press, 2013, p. 190.
2094	 McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, Cambridge University 

Press, 2013, pp 192-193.
2095	 ICC Elements of Crimes, Article 8bis, Introduction, para. 2.
2096	 Non-paper by the Chairman on the Elements of Crimes, Explanatory Note, June 2009 SWGCA Report, Annex II, Appendix 

II, para. 20. See also, McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, 
Cambridge University Press, 2013, p. 191.

https://ips.ligazakon.net/document/KK004960
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/7_4_1996.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://asp.icc-cpi.int/iccdocs/asp_docs/SWGCA/Non-paper-Elements-of-the-CoA-28May2009-ENG.pdf
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a.	 The fact that the use of force was directed against another State;
b.	 The existence or absence of a Security Council Resolution;
c.	 The content of the Security Council resolution; and
d.	 The existence or absence of a prior or imminent attack by another State.

1046.	 The perpetrator was aware of the factual circumstances that established such a 
manifest violation of the Charter of the United Nations. As with the previous mental 
element, the ICC Elements of Crimes states that “[t]here is no requirement to prove 
that the perpetrator has made a legal evaluation as to the “manifest” nature of the 
violation of the Charter of the United Nations”.2097 The drafters have noted that this 
element is necessary to account for situations where the perpetrator is aware of the 
facts establishing that the use of force amounts to an act of aggression, but is not 
aware of the facts that establish a manifest violation.2098 This could occur where a 
perpetrator is aware of a movement of troops across a State order, but is unaware of 
the scale of the attack.2099

2097	 ICC Elements of Crimes, Article 8bis, Introduction, para. 4.
2098	 McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court, Cambridge University 

Press, 2013, pp 191-192.
2099	 Non-paper by the Chairman on the Elements of Crimes, Explanatory Note, June 2009 SWGCA Report, Annex II, Appendix 

II, para. 25.

https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://asp.icc-cpi.int/iccdocs/asp_docs/SWGCA/Non-paper-Elements-of-the-CoA-28May2009-ENG.pdf
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III.	 Genocide

A.	 Relevance of international law principles to adjudicate genocide in 
Ukraine under Article 442 of the Criminal Code of Ukraine

1.	 Genocide under international law

1047.	 This section addresses the scope of Article 442 of the Criminal Code of Ukraine (CCU) 
and assesses the applicability of the relevant international instruments codifying 
genocide. These instruments include the Genocide Convention, the Statute of the 
International Criminal Tribunal for the former Yugoslavia (ICTY), the Statute of the 
International Criminal Tribunal for Rwanda (ICTR) and the Statute of the Interna-
tional Criminal Court (ICC).

1048.	 As discussed in more detail below, Article 442 covers the same conduct as prohibited 
under the international instruments. As such, these international instruments, and 
the jurisprudence which has interpreted them, can assist judges in assessing the 
exact scope of Article 442 and, eventually, selecting the acts that can attract criminal 
responsibility.

1049.	 To assess the applicability of these international instruments to Ukraine, this section 
will: (1) provide an overview of the status of genocide under international law and 
the nature of the relevant international instruments; and (2) assess to which extent 
these instruments can be used in the Ukrainian domestic legal system.

a)	 Notion and structure of genocide

1050.	 Genocide is comprised of a specific set of prohibited acts under international criminal 
law (underlying acts) that must be committed with an intent to destroy, in whole or 
in part, a national, ethnical, racial, or religious group, as such (common subjective 
element).2100 The existence of a specific intent on the part of the perpetrator “to de-
stroy, in whole or in part, a national, ethnical, racial, or religious group”2101, as such 
differentiates genocide from ordinary or domestic crimes and from crimes against 
humanity and war crimes.

i.	 Identification and classification of genocide in international law

1051.	 Various international instruments and institutions have developed the definition of 
genocide and its legal elements. The United Nations (UN) and the international crim-
inal tribunals — through their statutes and jurisprudence — have played a major role 
in the development of genocide as a legal concept. The practice of the international 
courts and tribunals, in particular, has gradually developed a legal framework aimed 
at identifying the specific violations that qualify as genocide and their elements.

2100	 Genocide Convention, Article 2; ICC Statute, Article 6; ICTY Statute, Article 4; ICTR Statute, Article 2.
2101	 Genocide Convention, Article 2.

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf


398  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

1052.	 1948: The Convention for the Prevention and Punishment of the Crime of Genocide. 
Article II of the Genocide Convention, adopted by the UN General Assembly on 9 
December 1948, defined genocide as “any of the following acts committed with in-
tent to destroy, in whole or in part, a national, ethnical, racial or religious group, as 
such: (a) Killing members of the group; (b) Causing serious bodily or mental harm 
to members of the group; (c) Deliberately inflicting on the group conditions of life 
calculated to bring about its physical destruction in whole or in part; (d) Imposing 
measures intended to prevent births within the group; (e) Forcibly transferring chil-
dren of the group to another group”.2102 Ukraine ratified the Genocide Convention 
on 15 November 1954.2103 According to the International Court of Justice (ICJ), the 
Convention’s definition of genocide reflects customary international law.2104

1053.	 1993/1994: The Statutes and practice of ICTY and ICTR. The Statutes of the ICTY and 
ICTR both include a definition of genocide which is identical to that included in the 
Genocide Convention.2105 The ICTY and ICTR have issued a number of important 
judgements addressing a range of issues relevant to the interpretation of genocide 
and its elements.2106 For each act of genocide, the ad hoc tribunals have elaborated 
on and explained the objective and subjective elements.2107 The authority of the de-
cisions of the ICTY and ICTR is also demonstrated by the fact that they have been 
relied upon by other international courts and tribunals including by the European 
Court of Human Rights2108 and the ICJ.2109

1054.	 1998: ICC Statute. Like the Statutes of the ICTY and ICTR, the ICC Statute reproduces 
the definition of genocide contained in the Genocide Convention. Accordingly, the 
ICC Statute defines “genocide” as “any of the following acts committed with intent to 
destroy, in whole or in part, a national, ethnical, racial or religious group, as such:
a.	 Killing members of the group;
b.	 Causing serious bodily or mental harm to members of the group;
c.	 Deliberately inflicting on the group conditions of life calculated to bring about its 

physical destruction in whole or in part;
d.	 Imposing measures intended to prevent births within the group;
e.	 Forcibly transferring children of the group to another group.”2110

1055.	 The ICC legal framework also provides a detailed list of the specific elements of each 
act of genocide through the so-called “Elements of Crimes” (see above, Chapter I, Part 
I, Section I.B.1.b.) “Identification and classification of war crimes in international 

2102	 Genocide Convention, Article 2.
2103	 United nations treaty Collection, Statues of Treaties.
2104	 ICJ, Bosnia Genocide Judgement, para. 161.
2105	 ICTY Statute, Article 4; ICTR Statute, Article 2.
2106	 Triffterer & Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 2016, 

p. 128.
2107	 See below, para. 1085.
2108	 See for instance, ECtHR, Simsic v. Bosnia and Herzegovina Decision, paras 8-13, 23; ECtHR, Murtazaliyeva v. Russia 

Judgement, paras 72-78.
2109	 See for instance, ICJ, Bosnia v. Serbia, Application of the Genocide Convention Judgement, paras 188, 190, 195, 198-200, 

344; ICJ, Croatia v. Serbia, Application of the Genocide Convention Judgement, paras 142, 146-147, 157-158.
2110	 ICC Statute, Article 6.

https://www.icc-cpi.int/sites/default/files/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2251552/10%22],%22itemid%22:[%22001-110794%22]}
https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-187932%22]}
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/118/118-20150203-JUD-01-00-EN.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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law”). In relation to genocide, the elements outlined will be discussed in more detail 
below (see paras 1065-1067).

b)	 Relationship between Article 442 of the CCU and the international instruments on 
genocide

1056.	 This section addresses the scope of Article 442 of the CCU including the applicability of 
the relevant international instruments codifying the crime of genocide. As discussed 
above, these instruments include the Genocide Convention, the Statute of the ICTY, 
the Statute of the ICTR and the Statute of the ICC.

1057.	 The Genocide Convention, ICC Statute and Statutes of the ad hoc Tribunals define 
genocide as “any of the following acts committed within intent to destroy, in whole 
or in part, a national, ethnical, racial or religious group, as such: killing members of 
the group; causing serious bodily or mental harm to the group; deliberately inflicting 
on the group conditions of life calculated to bring about its physical destruction in 
whole or in part; imposing measures intended to prevent births within the group; 
and forcibly transferring children of the group to another group”.2111

1058.	 Genocide is prohibited under Article 442 of the CCU. Genocide is defined in the CCU 
as a “wilfully committed act for the purpose of total or partial destruction of any 
national, ethnic, racial, or religious group by extermination of members of any such 
group or inflicting grave bodily injuries on them, creation of life condition aimed at 
total or partial physical destruction of the group, decrease or prevention of childbear-
ing in the group, or forceful transferring of children from one group to another”.2112

1059.	 The phrase “[w]ilfully committed act for the purpose of total or partial destruction” is 
analogous to the requirement under international law that the act must be committed 
with the “intent to destroy, in whole or in part”.2113

1060.	 The underlying acts of genocide described in Article 442 of the CCU — namely “exter-
mination of members of any such group or inflicting grave bodily injuries on them, 
creation of life condition aimed at total or partial physical destruction of the group, 
decrease or prevention of childbearing in the group, or forceful transferring of chil-
dren from one group to another” — cover the same underlying acts as those codified 
as amounting to the crime of genocide under the international law instruments.

i.	 Applicability of international criminal law instruments: whether Article 442 of the 
CCU can be read in conjunction with the ICTY and ICC Statutes and practice

1061.	 As discussed above, Article 442 of the CCU covers the same conduct which is codified 
under international law as genocide. Against this background, relying on specific 
international instruments that codify the crime of genocide, including the Genocide 
Convention and ICTR/ICTY/ICC framework, can assist judges in assessing the exact 

2111	 Genocide Convention, Article 2; ICC Statute, Article 6; ICTY Statute, Article 4; ICTR Statute, Article 2.
2112	 CCU, Article 442.
2113	 Genocide Convention, Article 2; ICC Statute, Article 6; ICTY Statute, Article 4; ICTR Statute, Article 2.

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
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scope of Article 422 and, eventually, selecting the acts that can attract criminal re-
sponsibility.

1062.	 The Genocide Convention was ratified by Ukraine on 15 November 1954,2114 meaning 
that Ukraine has consented to be bound by its provisions.2115 According to Article 1 of 
the Convention, Ukraine recognises that genocide is a “crime under international law 
which they undertake to prevent and punish”. Moreover, the Convention’s definition 
of genocide reflects customary international law.2116 Customary law is binding on all 
states, including Ukraine.2117

1063.	 The ICTR/ICTR Statutes and the ICC Statute reproduce the definition contained in 
the Genocide Convention, and their practice further clarifies its scope. As discussed 
in Chapter I, Part I, Section I.B.2.b) “Applicability of international criminal law in-
struments: whether Article 438 of the CCU can be read in conjunction with the ICTY 
and ICC Statutes and practice”, it is possible under Ukrainian law to rely upon the 
ICC and ICTY/ICTR legal frameworks and practice to interpret Article 442.

B.	 Definition of the crime of genocide under international law and 
applicability under article 442 of the CCU

1064.	 This section analyses the elements of genocide under international criminal law 
and specifies how the relevant underlying acts can be subsumed under Article 442 
of the CCU.

1065.	 Genocide occurs when: (1) an act of genocide — i.e., killing, causing seriously bodi-
ly or mental harm, deliberately inflicting conditions of life to bring about physical 
destruction, imposing measures intended to prevent birth, or forcibly transferring 
children (underlying acts) — is; (2) committed with intent to destroy, in whole or in 
part, a national, ethnical, racial or religious group (common element).2118

1066.	 Paras 1068-1085 below will address the main features of the common elements of 
genocide, while paras 1086-1135 below will detail the relevant elements of the pro-
hibited acts.

2114	 United Nations Treaty Collection, Statues of Treaties.
2115	 See Vienna Convention on the Law of Treaties, Articles 11, 14.
2116	 ICJ, Bosnia Genocide Judgement, para. 161.
2117	 See Dr. Jacob Kellenberger, President of the International Committee of the Red Cross, ‘Foreword’ in Jean-Marie 

Henckaerts and Louise Doswald-Beck (eds.), Customary International Humanitarian Law, vol. I: Rules, Cambridge 
University Press, 2009, pp xv-xvii. The only exception to this rule is in the event that a state has openly and per-
sistently objected to such a custom. See Dr. Abdul G. Koroma, judge at the International Court of Justice, ‘Foreword’ 
in Jean-Marie Henckaerts and Louise Doswald-Beck (eds.), Customary International Humanitarian Law, vol. I: Rules, 
Cambridge University Press, 2009, pp xviii-xix.

2118	 Genocide Convention, Article 2; ICC Statute, Article 6; ICTY Statute, Article 4; ICTR Statute, Article 2.

https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
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1.	 Common Elements of Genocide

SUMMARY COMMON ELEMENTS
•	 The common elements of genocide separate acts of genocide from ordinary crimes, war 

crimes and crimes against humanity.
•	 For an act to constitute genocide it must be committed with an intent to destroy, in whole or 

in part, a national, ethnical, racial, or religious group, as such. All acts of genocide require 
the establishment of the common elements.

•	 Accordingly, the common elements of genocide are:
•	 The victim(s) belong to a particular national, ethnic, racial or religious group 

(para. 1070);
•	 The perpetrator(s) intended to destroy, in whole or in part, that national, ethnic, 

racial or religious group, as such (para. 1074); and
•	 In addition, the ICC Elements of Crimes include the following contextual element for geno-

cide, which is not present in the Genocide Convention or ad hoc tribunal Statutes.
•	 The conduct took place in the context of a manifest pattern of similar conduct 

directed against that group or was conduct that could itself effect such destruc-
tion (para. 1081).

a)	 Introduction

1067.	 For an act to constitute genocide under international law, it must be committed with 
an intent to destroy, in whole or in part, a national, ethnical, racial, or religious group, 
as such.2119 This is often referred to as the special or specific intent requirement.2120

1068.	 The requirement under Article 442 of the CCU that the perpetrator “[w]ilfully commit-
ted an act for the purpose of total or partial destruction” is analogous to the require-
ment found in international law that the act must be committed with the “intent to 
destroy, in whole or in part”. As such, Article 442 covers broadly the same contextual 
elements as international criminal law.

2119	 ICC Statute, Article 6.
2120	 See e.g., ICTY, Jelisic Appeal Judgement, paras 45-46; ICTR, Akayesu Trial Judgement, para. 497. 

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/jelisic/acjug/en/jel-aj010705.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
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ICTR, AKEYESU TRIAL JUDGEMENT, PARAS 497-498.
Contrary to popular belief, the crime of genocide does not imply the actual extermination of 
group in its entirety, but is understood as such once any one of the acts mentioned in Article 2(2)
(a) through 2(2)(e) [ICTR Statute] is committed with the special intent to destroy “in whole or in 
part” a national, ethnical, racial or religious group.
Genocide is distinct from other crimes inasmuch as it embodies a special intent or dolus specialis. 
Special intent of a crime is the specific intention, required as a constitutive element of the crime, 
which demand that the perpetrator clearly seeks to produce the act charged. Thus, the special 
intent in the crime of genocide lies in “the intent to destroy, in whole or in part, a national, eth-
nical, racial or religious group, as such”.

b)	 Definition of the common elements of genocide

1069.	 According to the ICC Elements of Crimes, the common elements of genocide are:2121

•	 The victim(s) belong to a particular national, ethnic, racial or religious group;
•	 The perpetrator(s) intended to destroy, in whole or in part, that national, ethnic, 

racial or religious group, as such; and
•	 The conduct took place in the context of a manifest pattern of similar conduct 

directed against that group or was conduct that could itself effect such destruction.

i.	 The Victim(s) Belong to a Particular National, Ethnic, Racial or Religious Group

1070.	 The victims of genocide must belong to one of the four enumerated groups contained 
in the Genocide Convention and international criminal statutes, namely a national, 
ethnic, racial or religious group.2122

1071.	 These groups have been defined as follows:
•	 National groups comprise individuals sharing a recognised/perceived legal bond 

of common citizenship recognised in law (i.e., under the legal system of a State) 
or by the international community, and a shared understanding and reciprocity 
of rights and duties.2123

•	 Ethnic groups comprise individuals sharing a common language, traditions, 
history, social structures and culture, including, for instance, tribal customs and 
traditional links to land.2124

•	 Racial groups comprise individuals who share “hereditary physical traits” (for 
instance, color of skin) “often identified with a geographic region, irrespective of 
linguistic, cultural, national or religious factors”.2125

2121	 ICC Elements of Crimes, Article 6.
2122	 Genocide Convention, Article 2; ICC Statute, Article 6; ICTY Statute, Article 4; ICTR Statute, Article 2.
2123	 ICTR, Akayesu Trial Judgement, para. 512.
2124	 ICC, Al Bashir Decision on the Prosecution’s Application for a Warrant of Arrest, para. 137; International Commission 

of Inquiry on Darfur, Report to the United Nations Secretary-General, pp 117, 127 (fn. 183), 129; ICTR, Akayesu Trial 
Judgement, para. 513.

2125	 ICTR, Akayesu Trial Judgement, para. 514; ICTR, Kayishema et Ruzindana Trial Judgement, para. 98.

https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2009_01517.PDF
https://www.un.org/ruleoflaw/blog/document/report-of-the-international-commission-of-inquiry-on-darfur-to-the-united-nations-secretary-general/
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-95-1/trial-judgements/en/990521.pdf
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•	 Religious groups comprise individuals who share the same religion, mode of 
worship or religious beliefs.2126

1072.	 Membership can be established either on an objective or subjective basis.2127 The 
objective approach requires an assessment of whether the targeted group has cer-
tain characteristics that objectively point to the existence of a separate national, 
ethnic, racial or religious group.2128 Whereas, under the subjective approach, the 
national, ethnic, racial or religious groups are distinguished on the basis of how 
they are perceived by the members of the group themselves, and others (including 
the perpetrators), in light of the particular political and social context in which they 
find themselves.2129

1073.	 The group targeted for genocide cannot be defined in negative terms, i.e., for char-
acteristics they do not possess.2130

ICTY, BRDANIN TRIAL JUDGEMENT, PARA. 684-685 
(FOOTNOTES OMITTED)
The correct determination of the relevant protected group has to be made on a case-by-case basis, 
consulting both objective and subjective criteria. This is so because subjective criteria alone may 
not be sufficient to determine the group targeted for destruction and protected by the Genocide 
Convention, for the reason that the acts identified in subparagraphs (a) to (e) of Article 4(2) [ICTY 
Statute] must be in fact directed against “members of the group”.
In addition, the Trial Chamber agrees with the Stakic Trial Chamber that, “[i]n cases where more 
than one group is targeted, it is not appropriate to define the group in general terms, as for ex-
ample, ‘non-Serbs’”. It follows that the Chamber disagrees with the possibility of identifying the 
relevant group by exclusion, i.e.: on the basis of “negative criteria”.

ii.	 The Perpetrator Intended to Destroy, in Whole or in Part, that National, Ethnic, 
Racial or Religious Group, as Such

1074.	 The second common element sets out a specific mental element for the crime of 
genocide. Thus, the evidence must establish that the prohibited criminal acts of 
genocide were committed with a specific intent on the part of the perpetrator to 
destroy, in whole or in part, a particular national, ethnic, racial or religious group, 

2126	 ICTR, Akayesu Trial Judgement, para. 514; ICTR, Kayishema et Ruzindana Trial Judgement, para. 98.
2127	 ICTR, Semanza Trial Judgement, para. 317; ICTY, Jelisic Trial Judgement, paras 69-71; ICTY, Brdanin Trial Judgement, 

para. 684; ICTY, Blagojevic et Jokic Trial Judgement, para. 667. 
2128	 ICC, Al Bashir Decision on the Prosecution’s Application for a Warrant of Arrest, paras 135-137; ICTR, Semanza Trial 

Judgement, paras 23, 137 (fn. 152).
2129	 ICTY, Jelisic Trial Judgement, para. 70; ICTY, Krstic Trial Judgement, para. 557; ICTR, Gacumbitsi Trial Judgement, 

para. 254; ICTR, Rutaganda Trial Judgement, para. 56. 
2130	 ICTY, Karadzic Trial Judgement, para. 541; ICTY, Stakic Appeal Judgement, paras 16-17. See also, ICTY, Jelisic Trial 

Judgement, paras 71-72.

https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-95-1/trial-judgements/en/990521.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
http://www.icty.org/x/cases/jelisic/tjug/en/jel-tj991214e.pdf
http://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2009_01517.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
http://www.icty.org/x/cases/jelisic/tjug/en/jel-tj991214e.pdf
https://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf
https://www.legal-tools.org/doc/b4e8aa/pdf
http://www.worldcourts.com/ictr/eng/decisions/1999.12.06_Prosecutor_v_Rutaganda.htm
http://www.legal-tools.org/doc/173e23
http://www.icty.org/x/cases/stakic/acjug/en/sta-aj060322e.pdf
http://www.icty.org/x/cases/jelisic/tjug/en/jel-tj991214e.pdf
http://www.icty.org/x/cases/jelisic/tjug/en/jel-tj991214e.pdf
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as such.2131 This specific genocidal intent must be established in addition to proof of 
intent to commit the underlying act.2132

1075.	 A finding of genocide does not require the actual extermination of the group in its 
entirety, but is, instead, satisfied if one of the acts of genocide (see below, para. 1086) 
is committed with the intent to destroy.2133 In other words, it must be shown that the 
perpetrator sought to achieve the destruction of a group, in whole or in part.2134

1076.	 The intent must go beyond mere discriminatory targeting but instead be directed 
towards the destruction of the group as a “separate and distinct entity”.2135 The perpe-
trator must have intended to destroy the group in whole or in part, i.e., to destroy at 
least a substantial part of the group, regardless of the ultimate number of victims.2136 
Whether the targeted group is substantial enough may be determined by factors in-
cluding the numeric size of the targeted part of the group relative to the overall group, 
the prominence within the group of the targeted part of the group, and the area of 
the perpetrators’ activity and control as well as the possible extent of their reach.2137

1077.	 The perpetrator must have targeted the victims due to their membership in the 
group, with the ultimate aim of destroying the group (as indicated by the words “as 
such”).2138 This does not preclude cases where the perpetrator was motivated by other 
factors as well, such as a personal motive of sexual gratification, or to obtain personal 
economic benefits, political advantage or some form of power.2139

1078.	 The destruction must be physical or biological (rather than mere cultural destruc-
tion).2140 Biological destruction is geared toward “the regenerative power of the group”, 
whereas physical destruction aims at “the annihilation of the existing group”.2141

1079.	 While it may be unlikely, although possible, that the judge will be presented direct 
evidence of the perpetrator’s specific intent, such intent can be inferred from the facts 

2131	 ICC Statute, Article 6.
2132	 ICTY, Krstic Appeal Judgement, para. 20; ICTY, Popovic et al. Trial Judgement, para. 808. See also, ICJ, Bosnia Genocide 

Judgement, para.186.
2133	 CTR, Akayesu Trial Judgement, paras 518, 520. See also, ICTR, Rutaganda Trial Judgement, paras 59-61; ICTR, Kam-

banda Trial Judgement, para. 16.
2134	 ICTY, Jelisic Trial Judgement, para. 81; ICTY, Krstic Trial Judgement, para. 550.
2135	 See e.g., ICTY, Popovic et al. Trial Judgement, para. 1312; ICTY, Brdanin Trial Judgement, para. 698. 
2136	 ICTY, Krstic Appeal Judgement, para. 12; MICT, Mladic Appeal Judgement, para. 576; ICTR, Kayishema et Ruzindana 

Trial Judgement, para. 97; ICTR, Bagilishema Trial Judgement, para. 64; ICTY, Krstic Trial Judgement, para. 590; ICTR, 
Gatete Trial Judgement, para. 582. See also, ICTR, Ndindiliyimana et al. Trial Judgement, para. 2072.

2137	 ICTY, Krstic Appeal Judgement, paras 12-14; ICTY, Brdanin Trial Judgement, paras 701-702; ICTY, Popovic et al. Appeal 
Judgement, para. 422.

2138	 ICJ, Bosnia and Herzegovina v. Serbia and Montenegro Judgement, para. 193; ICTY, Stakic Trial Judgement, para. 521; 
ICTY, Tolimir Trial Judgement, para. 746; ICTR, Muhimana Trial Judgement, para. 500; ICTR, Kajelijeli Trial Judge-
ment, para. 813; ICTR, Muvunyi Trial Judgement, para. 485. 

2139	 ICTY, Jelisic Appeal Judgement, para. 49; ICTR, Niyitegeka Appeal Judgement, para. 53; ICTY, Jelisic Trial Judgement; 
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para. 158. 

2140	 ICTY, Krstic Trial Judgement, para. 580; International Commission of Inquiry on Darfur, Report to the United Nations 
Secretary-General, pp 4, 53, 124 (fn. 176), 129, 160.

2141	 Global Justice Center, “Beyond Killing: Gender, Genocide, & Obligations Under International Law”, December 2018, 
p. 34. 
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and circumstances.2142 Intent can be inferred either from the words or deeds of the 
perpetrator and may be demonstrated by a pattern of purposeful action.2143 Where 
the judge relies solely on circumstantial evidence, a finding of genocidal intent “must 
be the only reasonable inference from the totality of the evidence”.2144

1080.	 Evidence of discriminatory intent may include the following non-exhaustive list:
•	 Statements of the perpetrator, including where they contain no explicit appeal 

to commit genocide but still constitute direct incitement to commit genocide 
within the particular context;2145

•	 The general context of the situation: for example, the systematic commission of 
culpable acts directed against the targeted group committed by the same perpe-
trator or by others or the unstable environment/violent atmosphere that existed 
between the perpetrator’s group and the targeted group;2146

•	 The repetition of destructive and discriminatory acts;2147

•	 The deliberate, discriminatory and systematic targeting of the victims and their 
property due to their membership in the group and the exclusion of the members 
of other groups from targeting;2148

•	 The nature, severity, scale and geographic reach of the crimes committed against 
the members of the group, including the weapons employed and the extent of 
bodily injury.2149 The scale and intensity of sexual violence may also evidence a 
genocidal intent, particularly where such violence causes the victims to be “so 
traumatized that they can no longer contemplate a procreative relationship, even 
after their return to their own group”.2150

•	 The organisation or planning aimed towards the targeting of the group;2151

2142	 ICTY, Jelisic Appeal Judgement, para. 47; ICTR, Seromba Appeal Judgement, para. 176; ICTR, Nahimana et al. Appeal 
Judgement, para. 524; ICTR, Muhimana Appeal Judgement, para. 32; ICTR, Gacumbitsi Appeal Judgement, paras 
40-41; ICTR, Rutaganda Appeal Judgement, para. 525; ICTR, Akayesu Trial Judgement, para. 523; ICTY, Sikirica et al. 
Judgement on Defence Motions to Acquit, para. 46; ICTR, Kayishema et Ruzindana Trial Judgement, para. 93.

2143	 ICTR, Kayishema et Ruzindana Trial Judgement, para. 93; ICTR, Muhimana Trial Judgement, para. 496; ICTR, Gacum-
bitsi Trial Judgement, para. 252; ICTR, Kajelijeli Trial Judgement, para. 806; ICTR, Simba Trial Judgement, para. 413.

2144	 ICTR, Nyiramasuhuko et al. Trial Judgement, para. 5732; See also, ICTR, Bizimungu et al. Trial Judgement, para. 1958; 
ICTR, Ndahimana Trial Judgement, para. 804.

2145	 ICTR, Bizimungu et al. Trial Judgement, para. 1974; ICTR, Karemera et Ngirumpatse Trial Judgement, paras 1597-1598; 
ICTR, Nyiramasuhuko et al. Trial Judgement, para. 6012; ICTR, Nzabonimana Trial Judgement, para. 1712.

2146	 ICTR, Akayesu Trial Judgement, para. 523; ICTR, Ndindabahizi Trial Judgement, para. 460; ICTR, Muhimana Trial 
Judgement, para. 496; Nyiramasuhuko et al. Trial Judgement, para. 5732. See also, ICTR, Bizimungu et al. Trial Judge-
ment, para. 1958; ICTR, Ndahimana Trial Judgement, para. 804; ICTR, Niyiramasuhuko et al. Appeal Judgement, para. 
1029.

2147	 ICTY, Jelisic Appeal Judgement, para. 47. See also, ICTR, Gatete Trial Judgement, para. 583; ICTR, Nyiramasuhuko et 
al. Trial Judgement, para. 5732. See also, ICTR, Bizimungu et al. Trial Judgement, para. 1958; ICTR, Ndahimana Trial 
Judgement, para. 804; ICTR, Kalimanzira Trial Judgement, para. 731; ICTR, Muvunyi Trial Judgement, para. 29.

2148	 ICTY, Krstic Trial Judgement, paras 546-547, 594-595, 597; ICTY, Brdanin Trial Judgement, para. 983; ICTR, Kayishema 
et Ruzindana Trial Judgement, para. 93; ICTR, Kalimanzira Trial Judgement, para. 731; ICTR, Muvunyi Trial Judge-
ment, para. 29.

2149	 ICTR, Akayesu Trial Judgement, para. 523; ICTR, Muhimana Trial Judgement, para. 496; ICTR, Ndindabahizi Trial 
Judgement, para. 461; ICTY, Sikirica et al. Judgement on Defence Motions to Acquit, para. 94; ICTR, Kayishema et 
Ruzindana Trial Judgement, para. 93.

2150	 Global Justice Center, “Beyond Killing: Gender, Genocide, & Obligations Under International Law”, December 2018, 
p. 35. 

2151	 ICTY, Popovic et al. Trial Judgement, paras 1314-1318, 1399; ICTR, Nzabonimana Trial Judgement, paras 1527, 1538.
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•	 The use of derogatory language toward members of the targeted group and the 
number of victims;2152 and

•	 The political doctrine (outlined by the measures, policies, speeches or projects 
of the perpetrator(s)) which gave rise to the criminal acts.2153

ICTR, NYIRAMASUHUKO ET AL. TRIAL JUDGEMENT, PARA. 5732 
(FOOTNOTES OMITTED)
The jurisprudence accepts that, in most cases, genocidal intent will be proved by circumstantial 
evidence. Such intent may be inferred from a number of facts and circumstances, including the 
general context, the perpetration of other culpable acts systematically directed against the same 
group, the scale of atrocities committed, the systematic targeting of victims on account of their 
membership of a particular group, or the repetition of destructive and discriminatory acts. Evi-
dence of limited and selective assistance towards a few individuals does not generally preclude 
a reasonable finding of the requisite intent to commit genocide. When based on circumstantial 
evidence, any finding that the accused had genocidal intent must be the only reasonable inference 
from the totality of the evidence.

iii.	 The Conduct took Place in the Context of a Manifest Pattern of Similar Conduct 
Directed Against that Group or was Conduct that Could Itself Effect such 
Destruction

1081.	 The Genocide Convention does not expressly require this contextual element,2154 and 
neither do the Statutes or case law of the ad hoc tribunals require the existence of a 
plan or policy as an element of the crime of genocide.2155 Consequently, within these 
frameworks, it is irrelevant whether the conduct was capable of posing any concrete 
threat to the existence of the targeted group, or a part of the targeted group.2156

1082.	 However, the ICC Elements of Crimes require that “the conduct took place in the 
context of a manifest pattern of similar conduct directed against that group or was 
conduct that could itself effect such destruction”.2157 As such, before the ICC, the 
crime of genocide occurs only “when the threat against the existence of the targeted 
group, or part thereof, becomes concrete and real, as opposed to just being latent 
or hypothetical”.2158

2152	 ICTR, Kayishema et Ruzindana Trial Judgement, para. 93; ICTR, Kajelijeli Trial Judgement, para. 806; ICTR, Gacumbitsi 
Trial Judgement, para. 253.

2153	 ICTR, Akayesu Trial Judgement, para. 524.
2154	 Genocide Convention, Article 2; ICC, Al Bashir Decision on the Prosecution’s Application for a Warrant of Arrest, 

para. 117.
2155	 ICTY Statute, Article 4; ICTR Statute, Article 2; ICTY, Jelisic Trial Judgement, para. 100; ICTR, Akayesu Trial Judgement, 

para. 520, 523. See also, ICTY, Krstic Appeal Judgement, para. 224; ICTY, Popovic et al. Trial Judgement, para. 829. See 
also, ICC, Al Bashir Decision on the Prosecution’s Application for a Warrant of Arrest, para. 119

2156	 ICTY, Krstic Trial Judgement, para. 133; ICTR, Akayesu Trial Judgement, para. 498; ICTR, Kayishema et Ruzindana 
Trial Judgement, para. 170; ICC, Al Bashir Decision on the Prosecution’s Application for a Warrant of Arrest, para. 
119.

2157	 ICC Elements of Crimes, Article 6(b); ICC, Al Bashir Decision on the Prosecution’s Application for a Warrant of Arrest, 
para. 123.

2158	 ICC, Al Bashir Decision on the Prosecution’s Application for a Warrant of Arrest, para. 124.
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1083.	 This requires that:
a.	 the conduct of the perpetrator took place in the context of other conduct that was 

large in scale, systematic and that followed a similar pattern (i.e., “a manifest pat-
tern of similar conduct”).2159 This includes the initial acts of a pattern that became 
obvious only later (i.e., an emerging pattern).2160 This is an objective qualification.2161

b.	 if there was not a manifest pattern of similar conduct, the conduct must have been 
of a nature and gravity that could itself effect such destruction. In other words, 
the conduct of the perpetrator must be severe enough to destroy the group, in 
whole or in part, on its own, for example, through the use of a weapon of mass 
destruction.2162

c.	 The perpetrator must be aware that the conduct took place in the context of a 
manifest pattern of similar conduct directed against that group or was conduct 
that could itself effect such destruction.2163

1084.	 The CCU follows the Genocide Convention and does not expressly contain this con-
textual element. Consequently, it is not required that judges make a finding that the 
conduct took place in the context of a manifest pattern of similar conduct directed 
against that group or was conduct that could itself effect such destruction for the 
crime of genocide to established.

2.	 Underlying Acts of Genocide

1085.	 The Genocide Convention, ICC Statute and Statutes of the ad hoc Tribunals list the 
underlying acts of genocide as: killing members of the group; causing serious bodily 
or mental harm to the group; deliberately inflicting on the group conditions of life 
calculated to bring about its physical destruction in whole or in part; imposing mea-
sures intended to prevent births within the group; and forcibly transferring children 
of the group to another group.2164

2159	 ICC, Al Bashir Second Decision on the Prosecution’s Application for a Warrant of Arrest, para.16; ICC, Al Bashir Deci-
sion on the Prosecution’s Application for a Warrant of Arrest, Separate and Partly Dissenting Opinion of judge Anita 
Usacka, para. 19; Cryer et al., An Introduction to International Criminal Law and Procedure, 2nd Edition, Cambridge 
University Press, 2010, p. 218.

2160	 ICC Elements of Crimes, Article 6, Introduction (a).
2161	 ICC Elements of Crimes, Article 6, Introduction (b).
2162	 Oosterveld in Lee (ed.) The International Criminal Court—Elements of Crimes and Rules of Procedure and Evidence, Pira-

goff, 2001, p. 46, n. 28.
2163	 See ICC Statute, Article 30(3).
2164	 Genocide Convention, Article 2; ICC Statute, Article 6; ICTY Statute, Article 4; ICTR Statute, Article 2.
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a)	 Killing members of the group (Genocide Convention, Article 2(a); ICC Statute, Article 
6(a); ICTY Statute, Article 4(2)(a); ICTR Statute, Article 2(2)(a))

APPLICABILITY: THE ACT OF GENOCIDE BY KILLING MEMBERS OF THE 
GROUP IS SUBSUMED UNDER THE NOTION OF “EXTERMINATION OF 
MEMBERS OF ANY SUCH GROUP” UNDER ARTICLE 442 OF THE CCU 
(PARA. 1086).

Elements of the crimes: To convict a perpetrator for genocide by killing members of the 
group the following elements need to be established:

(1)	 Objective element
•	 The perpetrator killed one or more persons (para. 1088).

(2)	 Subjective element
•	 The perpetrator intended to kill one or more persons (para. 1092).

(3)	 Common elements
•	 Such person or persons belonged to a particular national, ethnical, racial or religious group 

(see above, para. 1070).
•	 The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or 

religious group (see above, para. 1074).

For the ICC only:
•	 The conduct took place in the context of a manifest pattern of similar conduct directed against 

that group or was conduct that could itself effect such destruction (see above, para. 1081).

i.	 Applicability under Article 442

1086.	 Article 442 of the CCU, includes “extermination of members of any such group” as an 
underlying act of genocide. This language covers the same conduct as “killing mem-
bers of the group”, as codified as an act of genocide under the Genocide Convention, 
ICC Statute and the Statutes of the ad hoc tribunals.2165

1087.	 The objective and subjective elements of the act of genocide of killing are identical to 
the war crime of wilful killing (see Chapter 1, Part I, Section I.C.3.b)i. “Wilful killing 
(ICTY Statute, Article 2(a); ICC Statute, Article 8(2)(a)(i))”) and the crime against hu-
manity of murder (see Chapter 1, Part I, Section IV.B.3.b) “Crime against Humanity 
of Murder (ICC Statute, Article 7(1)(a); ICTY Statute, Article 5(a); ICTR Statute, Article 
3(a); SCSL Statute, Article 2(a))”).2166

2165	 Genocide Convention, Article 2(a); ICC Statute, Article 6(a); ICTY Statute, Article 4(2)(a); ICTR Statute, Article 2(2)(a).
2166	 ICTY, Brdanin Trial Judgement, paras 381, 689.

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
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ICTY, BRDANIN TRIAL JUDGEMENT, PARA. 381
Save for some insignificant variations in expressing the constituent elements of the crime of 
murder and wilful killing […], the jurisprudence of this Tribunal has consistently defined the 
essential elements of these offences as follows:
1.	 The victim is dead;
2.	 The death was caused by an act or omission of the accused, or of a person or persons for 

wholes acts or omissions the accused bears criminal responsibility; and
3.	 The act was done, or the omission was made, by the accused, or a person or persons for 

whose acts or omissions he bears criminal responsibility, with an intention:
•	 To kill, or
•	 To inflict grievous bodily harm or serious injury, in the reasonable knowledge that such 

act or omission was likely to cause death.

ii.	 Definition of Killing Members of the Group (Objective element)

1088.	 The objective element of this act of genocide, requires that the perpetrator killed one 
or more person.2167 In other words, the perpetrator caused the death of the victim, 
directly or indirectly, through an act or omission.2168 There must be proof of result 
(i.e., the death of the victim)2169 and the perpetrator’s conduct must have been a 
substantial cause of the death of the victim.2170

1089.	 Killing by direct methods includes acts such as shooting to death, killing with ma-
chetes, killing by a grenade, shelling causing death, arson causing death and beatings 
causing death. Whereas, killing by indirect methods includes more broadly deaths 
which result from serious bodily or mental harm (see also Article 6(b), below) or from 
“deliberately inflicting on the group conditions of life calculated to bring about its 
physical destruction in whole or in part” such as inflicting a subsistence diet, with-
holding medical supplies and systematic expulsions (see also Article 6(c), below).2171

1090.	 Suicide can amount to killing if the perpetrator’s actions or omission “induced the 
victim to take actions which resulted in his death, and that his suicide was either 
intended, or was an action of a type which a reasonable person could have foreseen 
as a consequence.”2172

2167	 ICC Elements of Crimes, Article 6(a).
2168	 ICC Elements of Crimes, fn. 3; ICC, Katanga et Chui Decision on the Confirmation of Charges, para. 287. See also, 

ICTY, Brdanin Trial Judgement, para. 739, where the ICTY established that the meaning of “killing” as an element 
of genocide is identical to the material elements of other similar international crimes, e.g., war crimes and crimes 
against humanity involving acts of “killing”.

2169	 ICTY, Karadzic Trial Judgement, para. 542; ICTY, Brdanin Trial Judgement, para. 688; ICTY, Stakic Trial Judgement, 
para. 514.

2170	 ICTY, Celebici Trial Judgement, para. 424.
2171	 Attorney-General of Israel v. Eichmann Judgement, para. 196. See also, Global Justice Center, "Beyond Killing: Gender, 

Genocide, & Obligations Under International Law", December 2018, p. 16.
2172	 ICTY, Krnojelac Trial Judgement, para. 329.

https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
http://www.legal-tools.org/doc/173e23
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
http://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://www.icty.org/x/cases/mucic/tjug/en/
https://www.asser.nl/upload/documents/DomCLIC/Docs/NLP/Israel/Eichmann_Judgement_11-12-1961.pdf
https://globaljusticecenter.net/files/Gender-and-Genocide-Whitepaper-FINAL.pdf
https://globaljusticecenter.net/files/Gender-and-Genocide-Whitepaper-FINAL.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
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1091.	 The death of the victim can be established by uncovering and identifying their 
corpse;2173 however, it is “not necessary that a victim’s body has been recovered to 
prove that the victim is dead”.2174 Accordingly, circumstantial evidence is enough to 
provide a “reasonable inference” that a victim is dead.2175 Such evidence includes: 
the lack of contact by the victim with family or friends; the fact that the victim was 
last seen in an area that was attacked; the existence of a pattern of mistreatment of 
other victims by the perpetrator(s); and the coinciding or nearly coinciding time of 
death of other victims.2176

iii.	 Definition of Killing Members of the Group (Subjective element)

1092.	 For the subjective element it must be established that the perpetrator had intent.2177 
Such intent will be proven when: (1) the perpetrator acted deliberately or failed to 
act (intent to conduct) to cause the death of one or more persons or where they were 
aware that this would occur in the ordinary course of events (intent to consequence).2178

1093.	 It is required that the perpetrator meant to engage in the acts or omissions which 
caused the death of one or more persons.2179 In other words, they deliberated acted 
or failed to act.2180With regard to the consequence, i.e., that one or more persons 
were killed, it must be shown that the perpetrator meant to cause the deaths or was 
aware that they would occur in the ordinary course of events.2181

1094.	 At the ad hoc tribunals, this intent was interpreted to mean the “death of a victim 
resulting from an act or omission of the accused committed with the intention to kill 
or to cause serious bodily harm which he/she should reasonably have known might 
lead to death”2182, i.e., it was a probable consequence of their act or omission.2183 At 
the ICC, a higher standard is required, namely that it was virtually certain that the 
death would occur.2184

2173	 ICC, Bemba Decision on the Confirmation of Charges, para. 132.
2174	 ICTY, Halilovic Trial Judgement, para. 37.
2175	 ICTY, Halilovic Trial Judgement, para. 37.
2176	 ICTY, Lukic et Lukic Trial Judgement, para. 904.
2177	 ICC Statute, Article 30(2)(a) and (b); See also, ICJ, Bosnia v. Serbia, Application of the Genocide Convention Judgement, 

para. 186; Commentary on Article 17 of the 1996 Draft Code of Crimes against the Peace and Security of Mankind, 
ILC Report 1996, Yearbook of the International Law Commission, 1996, vol. II, Part Two, p. 44, para. 5. See also, 
ICTY, Stakic Trial Judgement, para. 515; ICTY, Karadzic Trial Judgement, para. 447 ICTR, Semanza Trial Judgement, 
para. 319; ICTR, Bagilishema Trial Judgement, paras 55, 57-58; ICTR, Musema Trial Judgement, para. 155; ICTR, 
Rutaganda Trial Judgement, paras 49-50; ICTR, Kayishema et Ruzindana Trial Judgement, para. 103; ICTR, Akayesu 
Trial Judgement, paras 500-501; See also, Kayishema et Ruzindana Appeal Judgement, para. 151.

2178	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, paras 774, 781.
2179	 ICC Statute, Article 30(2)(a).
2180	 ICC, Katanga Trial Judgement, para. 774.
2181	 ICC Statute, Article 30(2).
2182	 ICTY, Krstic Trial Judgement, para. 485.
2183	 ICTY, Karadzic Trial Judgement, paras 447-448. ICTY, Krstic Trial Judgement, para. 485; ICTY, Brdanin Trial Judge-

ment, paras 381, 690; ICTY, Celebici Appeal Judgement, paras 422-423; ICTY, Celebici Trial Judgement, paras 424-439; 
ICTY, Blaskic Trial Judgement, para. 217; ICTY, Kupreskic Trial Judgement, paras 560-561; ICTY, Kordic et Cerkez Trial 
Judgement, paras 235-236; ICTY, Kvocka et al. Trial Judgement, para. 132; ICTY, Krnojelac Trial Judgement, para. 324; 
ICTY, Vasiljevic Trial Judgement, para. 205; ICTY, Naletilic Trial Judgement, para. 248; ICTY, Stakic Trial Judgement, 
para. 747 with reference to paras 631, 584-587. For ICTR jurisprudence, see ICTR, Kayishema et Ruzindana Trial 
Judgement, para. 140; ICTR, Bagilishema Trial Judgement, paras 84-85.

2184	 See ICC, Katanga Trial Judgement, paras 775-776.

https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
http://www.icty.org/x/cases/halilovic/tjug/en/tcj051116e.pdf
http://www.icty.org/x/cases/halilovic/tjug/en/tcj051116e.pdf
http://www.icty.org/x/cases/milan_lukic_sredoje_lukic/tjug/en/090720_j.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
http://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
http://www.legal-tools.org/doc/173e23
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-13/trial-judgements/en/000127.pdf
http://www.worldcourts.com/ictr/eng/decisions/1999.12.06_Prosecutor_v_Rutaganda.htm
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-95-1/trial-judgements/en/990521.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-95-1/appeals-chamber-judgements/en/010601.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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1095.	 Given that genocide already requires the special intent of the perpetrator to destroy 
the national, ethnical, racial or religious group, in whole or in part, there is no re-
quirement to prove a further element of premeditation in the killing.2185

b)	 Causing Serious Bodily or Mental Harm (Genocide Convention, Article 2(b); ICC 
Statute, Article 6(b); ICTY Statute, Article 4(2)(b); ICTR Statute, Article 2(2)(b))

APPLICABILITY: THE ACT OF GENOCIDE BY CAUSING SERIOUS 
BODILY AND MENTAL HARM IS BROADLY COVERED BY THE PHRASE 
“INFLICTING GRAVE BODILY INJURIES ON THEM” UNDER ARTICLE 442 
OF THE CCU (PARA. 1096).

Elements of the crimes: To convict a perpetrator for genocide by causing serious bodily 
or mental harm the following elements need to be established:

(1)	 Objective element
•	 The perpetrator caused serious bodily or mental harm to one or more persons (para. 1098)

(2)	 Subjective element
•	 The perpetrator intended to cause serious bodily or mental harm to one or more persons 

(para. 1102).

(3)	 Common elements
•	 Such person or persons belonged to a particular national, ethnical, racial or religious group 

(see above, para. 1070).
•	 The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or 

religious group (see above, para. 1074).

For the ICC only:
•	 The conduct took place in the context of a manifest pattern of similar conduct directed against 

that group or was conduct that could itself effect such destruction (see above, para. 1081).

i.	 Applicability under Article 442

1096.	 Article 442 of the CCU includes genocide by “inflicting grave bodily injuries on them”. 
This language covers broadly the same conduct as “causing serious bodily and mental 
harm”, as codified as an act of genocide under the Genocide Convention, ICC Statute 
and Statutes of the ad hoc tribunals.2186

1097.	 Grave injuries as codified in Article 442 can be interpreted synonymously with seri-
ous harm as contained in international law. Although Article 442 does not explicitly 
mention mental harm, in order to ensure this provision is interpreted in light of 

2185	 ICTY, Stakic Trial Judgement, para. 515; ICTR, Semanza Trial Judgement, para. 319; ICTR, Kajelijeli Appeal Judgement, 
para. 29; ICTR, Ntagerura et al. Trial Judgement, para. 664; ICTR, Kajelijeli Trial Judgement, para. 813; ICTR, Simba 
Trial Judgement, para. 414; ICTR, Muvunyi Trial Judgement, para. 486.

2186	 Genocide Convention, Article 2; ICC Statute, Article 6; ICTY Statute, Article 4; ICTR Statute, Article 2.

http://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
http://www.legal-tools.org/doc/2b7d1c/
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-36A/MSC52795R0000562181.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-98-44A/MSC29988R0000541978.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-01-76/MSC42505R0000548878.PDF
https://www.refworld.org/cases,ICTR,48abd529d.html
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
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international law, the phrase “bodily injuries” should be interrupted broadly to also 
cover mental harm.

ii.	 Definition of Serious Bodily or Mental Harm (Objective element)

1098.	 The objective element of this act of genocide requires that the perpetrator caused 
serious bodily or mental harm to one or more persons.2187 This requires proof of a 
result.2188

1099.	 Bodily harm involves the infliction of serious physical injury on a victim.2189 This re-
fers to “acts pf physical violence that seriously injure the health, cause disfigurement, 
or any serious injury to the external or internal organs or senses”.2190 Mental harm 
involves the infliction of psychological injury that goes beyond “minor or temporary 
impairment of mental faculties”.2191 It can be caused by “the infliction of strong fear 
or terror, intimidation or threat”.2192

1100.	 The bodily or mental harm must be serious.2193 The harm must “go beyond temporary 
unhappiness, embarrassment or humiliation and inflict grave and long-term disad-
vantage to a person’s ability to lead a normal and constructive life”.2194 However, it is 
not required that the injury is permanent or irremediable.2195

2187	 ICC Elements of Crimes, Article 6(b).
2188	 ICTY, Karadzic Trial Judgement, para. 543; ICTY, Tolimir Trial Judgement, para. 737; ICTY, Popovic et al. Trial Judge-

ment, para. 811; ICTY, Brdanin Trial Judgement, para. 688; ICTY, Stakic Trial Judgement, para. 514.
2189	 ICTR, Kamuhanda Trial Judgement, para. 633; ICTY, Karadzic Trial Judgement, para. 544.
2190	 ICTR, Kayishema et Ruzindana Trial Judgement, para.109; ICTR, Ntagerura et al. Trial Judgement, para. 664; ICTR, 

Muhimana Trial Judgement, para. 502; ICTR, Gacumbitsi Trial Judgement, para. 291; ICTR, Semanza Trial Judgement, 
para.321.

2191	 ICTY, Krstic Trial Judgement, para. 510; ICTR, Kamuhanda Trial Judgement, paras 633-634.
2192	 ICTR, Seromba Appeal Judgement, para. 46; ICTR, Kajelijeli Trial Judgement, para. 815; ICTR, Kayishema et Ruzindana 

Trial Judgement, para. 110; ICTR, Semanza Trial Judgement, para. 321.
2193	 ICTR, Seromba Appeal Judgement, para. 46; ICTR, Kajelijeli Trial Judgement, para. 814; ICTY, Tolimir Appeal Judge-

ment, para. 201; Karadzic Trial Judgement, para. 543; ICTY, Krajisnik Trial Judgement, para. 862.
2194	 ICTY, Tolimir Appeal Judgement, para. 201; ICTY, Karadzic Trial Judgement, para. 543.
2195	 ICTR, Semanza Trial Judgement, para. 320; ICTR, Rutaganda Trial Judgement, para. 51; ICTR, Kajelijeli Trial Judge-

ment, para. 815.
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CASE STUDY: EXAMPLES OF SERIOUS BODILY AND MENTAL HARM
While there is no exhaustive list of acts that can constitute serious bodily and mental harm as an 
act of genocide, the Tribunals of the ICTR and ICTY have considered the following acts amount 
to serious bodily and mental harm:

•	 torture;2196

•	 inhumane or degrading treatment;2197

•	 sexual violence, including rape;2198

•	 interrogations combined with beatings;2199

•	 threats of death;2200

•	 harm that damages or causes disfigurement or serious injury;2201

•	 mental trauma caused by being captured, kidnapped, or subjected to threats of death;2202

•	 mental trauma caused by being forcibly separated from family and forced deportation;2203 and
•	 mental trauma caused by the circumstances surrounding sexual violence.2204

1101.	 Rape and other forms of sexual violence have been recognised as amounting to se-
rious bodily and mental harm as an act of genocide by the ICTR and ICTY.2205 Within 
the context of the Rwanda genocide it was recognised that “sexual violence was an 
integral part of the process of destruction, specifically targeting Tutsi women and 
specifically contributing to their destruction and to the destruction of the Tutsi group 
as a whole”.2206 Moreover, the sexual violence was a “step in the process of the destruc-
tion” of the protected group, more specifically “destruction of the spirit, of the will to 

2196	 ICTY, Brdanin Trial Judgement, para. 690; ICTR, Kayishema et Ruzindana Trial Judgement, paras 108-109; ICTR, 
Ntagerura et al. Trial Judgement, para. 664; ICTR, Muhimana Trial Judgement, para. 502; ICTR, Gacumbitsi Trial 
Judgement, para. 291; ICTR, Semanza Trial Judgement, para. 320.

2197	 ICTY, Brdanin Trial Judgement, para. 690; ICTR, Kayishema et Ruzindana Trial Judgement, paras 108-109; ICTR, 
Ntagerura et al. Trial Judgement, para. 664; ICTR, Muhimana Trial Judgement, para. 502; ICTR, Gacumbitsi Trial 
Judgement, para. 291; ICTR, Semanza Trial Judgement, para. 320.

2198	 See, e.g., Akeyesu Trial Judgement, para. 731; ICTR, Kamemera Trial Judgement, paras 1665-1668; ICTY, Stakic Trial 
Judgement, para. 516; ICTY, Krstic Trial Judgement, para. 513. See also, ICTR, Kayishema et Ruzindana Trial Judge-
ment, para. 108; ICTR, Seromba Appeal Judgement, para. 46; ICTY, Karadzic Rule98 Judgement, para. 37; ICJ, Bosnia 
and Herzegovina v. Serbia and Montenegro Judgement, para. 319.

2199	 ICTY, Brdanin Trial Judgement, para. 690; ICTR, Kayishema et Ruzindana Trial Judgement, paras 108-109; ICTR, 
Ntagerura et al. Trial Judgement, para. 664; ICTR, Muhimana Trial Judgement, para. 502; ICTR, Gacumbitsi Trial 
Judgement, para. 291; ICTR, Semanza Trial Judgement, para. 320.

2200	 ICTY, Brdanin Trial Judgement, para. 690; ICTR, Kayishema et Ruzindana Trial Judgement, paras 108-109; ICTR, 
Ntagerura et al. Trial Judgement, para. 664; ICTR, Muhimana Trial Judgement, para. 502; ICTR, Gacumbitsi Trial 
Judgement, para. 291; ICTR, Semanza Trial Judgement, para. 320.

2201	 ICTY, Brdanin Trial Judgement, para. 690; ICTR, Kayishema et Ruzindana Trial Judgement, paras 108-109; ICTR, 
Ntagerura et al. Trial Judgement, para. 664; ICTR, Muhimana Trial Judgement, para. 502; ICTR, Gacumbitsi Trial 
Judgement, para. 291; ICTR, Semanza Trial Judgement, para. 320.

2202	 ICTY, Tolimir Appeal Judgement, para. 206; ICTY, Tolimir Trial Judgement, paras 754-755.
2203	 ICTY, Tolimir Trial Judgement, para. 756; ICTY, Tolimir Appeal Judgement, paras 209-210.
2204	 ICTR, Rukundo Trial Judgement, para. 388.
2205	 See, e.g., Akeyesu Trial Judgement, para. 731; ICTR, Kamemera Trial Judgement, paras 1665-1668; ICTY, Stakic Trial 

Judgement, para. 516; ICTY, Krstic Trial Judgement, para. 513. See also, ICTR, Kayishema et Ruzindana Trial Judge-
ment, para. 108; ICTR, Seromba Appeal Judgement, para. 46; ICTY, Karadzic Rule98 Judgement, para. 37; ICJ, Bosnia 
and Herzegovina v. Serbia and Montenegro Judgement, para. 319.

2206	 ICTR, Akayesu Trial Judgement, para. 731; ICTR, Kamemera Trial Judgement, paras 1665-1668.
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live, and of life itself”.2207 The ICC Elements of Crimes now explicitly recognises that 
serious bodily and mental harm may include rape and sexual violence.2208

ICTR, AKAYESU TRIAL JUDGEMENT, PARAS 731-732
With regard, particularly, to the acts […] [of] rape and sexual violence, the Chamber wishes to 
underscore the fact that in its opinion, they constitute genocide in the same way as any other 
act as long as they were committed with the specific intent to destroy, in whole or in part, a par-
ticular group, targeted as such. Indeed, rape and sexual violence certainly constitute infliction 
of serious bodily and mental harm on the victims and are even, according to the Chamber, one 
of the worst ways to inflict harm on the victim as he or she suffers both bodily and mental harm. 
In light of all the evidence before it, the Chamber is satisfied that the acts of rape and sexual 
violence described above, were committed solely against Tutsi women, many of whom were 
subjected to the worst public humiliation, mutilated, and raped several times, often in public, in 
the Bureau Communal premises or in other public places, and often by more than one assailant. 
These rapes resulted in physical and psychological destruction of Tutsi women, their families and 
their communities. Sexual violence was an integral part of the process of destruction, specifically 
targeting Tutsi women and specifically contributing to their destruction and to the destruction 
of the Tutsi group as a whole.

iii.	 Definition of Causing Serious Bodily or Mental Harm (Subjective element)

1102.	 For the subjective element it must be established that the perpetrator had intent.2209 
Such intent will be proven when: (1) the perpetrator acted deliberately or failed to act 
(intent to conduct) to cause serious bodily or mental harm to one or more persons 
or they were aware that this would occur in the ordinary course of events (intent to 
consequence).2210

1103.	 The conduct requires that the perpetrator meant to engage in the acts or omissions 
which caused the serious bodily or mental harm life.2211 In other words, they delib-
erated acted or failed to act.2212 In regard to the consequence, i.e., that a person or 
persons experienced serious bodily or mental harm, it must be shown that the per-
petrator meant to cause the harm to occur or was aware that they would occur in the 
ordinary course of events.2213

1104.	 In relation to awareness that the consequence would occur in the ordinary course of 
events, the ICC requires virtual certainty that the events would occur.2214 At the ICTY, it 

2207	 ICTR, Akayesu Trial Judgement, para. 732.
2208	 ICC Elements of Crimes, Article 6(b), fn. 3.
2209	 ICC Statute, Article 30(2)(a) and (b). See also, ICJ, Bosnia v. Serbia, Application of the Genocide Convention Judgement, 

para. 186; Commentary on Article 17 of the 1996 Draft Code of Crimes against the Peace and Security of Mankind, 
ILC Report 1996, Yearbook of the International Law Commission, 1996, vol. II, Part Two, p. 44, para. 5; ICTY, Karadzic 
Trial Judgement, para. 543; ICTY, Tolimir Trial Judgement, para. 737; ICTY, Popovic et al. Trial Judgement, para. 811; 
ICTY, Brdanin Trial Judgement, para. 690; ICTY, Krstic Trial Judgement, para. 513.

2210	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, para. 774.
2211	 ICC Statute, Article 30(2)(a).
2212	 ICC, Katanga Trial Judgement, para. 774.
2213	 ICC Statute, Article 30(2).
2214	 See ICC, Katanga Trial Judgement, para. 775-776.
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was recognised that, in a situation where the perpetrator intended to kill the victims, 
rather than cause serious bodily or mental harm, “the terrible bodily and mental 
suffering of the few survivors clearly was a natural and foreseeable consequence”.2215

c)	 Inflict Conditions of Life calculated to Bring about Physical Destruction (Genocide 
Convention, Article 2(c); ICC Statute, Article 6(c); ICTY Statute, Article 4(2)(c); ICTR 
Statute, Article 2(2)(c))

APPLICABILITY: THE ACT OF GENOCIDE BY INFLICTING CONDITIONS 
OF LIFE CALCULATED TO BRING ABOUT PHYSICAL DESTRUCTION IS 
BROADLY COVERED BY THE PHRASE “CREATION OF LIFE CONDITIONS 
AIMED AT TOTAL OR PARTIAL PHYSICAL DESTRUCTION OF THE 
GROUP” UNDER ARTICLE 422 OF THE CCU (PARA. 1105).

Elements of the crimes: To convict a perpetrator for genocide by inflicting conditions of 
life calculated to bring about physical destruction the following elements need to be estab-
lished:

(1)	 Objective elements
•	 The perpetrator inflicted certain conditions of life upon one or more persons (para. 1107).
•	 The conditions of life were calculated to bring about the physical destruction of that group, 

in whole or in part (para. 1109).

(2)	 Subjective elements
•	 The perpetrator intended to inflict certain conditions of life upon one or more person (para. 

1113).
•	 The perpetrator knew that the conditions were calculated to bring about the physical de-

struction of the group (para. 1115).

(3)	 Common elements
•	 Such person or persons belonged to a particular national, ethnical, racial or religious group 

(see above, para. 1070).
•	 The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or 

religious group (see above, para.1074).

For the ICC only:
•	 The conduct took place in the context of a manifest pattern of similar conduct directed against 

that group or was conduct that could itself effect such destruction (see above, para. 1081).

i.	 Applicability under Article 442

1105.	 Article 442 of the CCU includes genocide by “creation of life conditions aimed at total 
or partial physical destruction of the group”. This language covers the same conduct 
as “inflicting conditions of life calculated to bring about physical destruction”, as cod-

2215	 ICTY, Krstic Trial Judgement, para. 635.

https://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf
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ified as an act of genocide under the Genocide Convention, ICC Statute and Statutes 
of the ad hoc tribunals.2216

ii.	 Definition of Inflicting Conditions of Life (Objective elements)

1106.	 The objective elements of this act of genocide requires it to be proved that: (1) the 
perpetrator inflicted certain conditions of life upon one or more persons; and (2) 
the conditions of life were calculated to bring about the physical destruction of that 
group, in whole or in part.2217

1107.	 The perpetrator inflicted certain conditions of life upon one or more persons. Ac-
cording to the ICC Elements of Crimes, the phrase “conditions of life” includes, but is 
not limited to, “deliberate deprivation of resources indispensable for survival, such 
as food or medical services, or systematic expulsion from homes”.2218 These condi-
tions must have been of a nature that would not immediately lead to the death of the 
victims, but, instead, to a slow death for the victims over a certain period of time.2219

1108.	 This act of genocide does not require proof of a result attained, meaning that it is not 
required to prove the conditions actually lead to death or serious bodily or mental 
harm.2220 Where such a result is established, the appropriate charge would be geno-
cide by killing (see above, paras 1087-1096), or genocide by causing serious bodily or 
mental harm (see above, paras 1097-1105).2221

ICTY, TOLIMIR APPEALS JUDGEMENT, PARA. 228 
[FOOTNOTES OMITTED]
[…] [S]ubparagraph (c) of the same Article [Article 4(2), ICTY Statute] purports to capture those 
methods of destruction that do not immediately kill the members of the group, but which, ul-
timately, seek their physical destruction. The chambers of the Tribunal and the ICJ have listed 
several acts as examples of such methods of destruction that could potentially meet the threshold 
of Article 4(2)(c) of the Statute and Article II(c) of the Genocide Convention, including deprivation 
of food, medical care, shelter or clothing, lack of hygiene, systematic expulsion from homes, or 
subjecting members of the group to excessive work or physical exertion. Notably, killings, which 
are explicitly mentioned as a separate genocidal act under Article 4(2)(a) of the Statute, may not 
be considered as a method of inflicting upon the protected group conditions of life calculated to 
bring about its destruction under Article 4(2)(c) of the Statute.

2216	 Genocide Convention, Article 2; ICC Statute, Article 6; ICTY Statute, Article 4; ICTR Statute, Article 2.
2217	 ICC Elements of Crimes, Article 6(c).
2218	 ICC Elements of Crimes, Article 6(c), fn. 4.
2219	 ICTR, Akayesu Trial Judgement, para. 505; ICTR, Rutaganda Trial Judgement, para. 52; ICTY, Tolimir Appeal Judge-

ment, paras 225-226.
2220	 ICTY, Karadzic Trial Judgement, para. 546; ICTY, Popovic et al. Trial Judgement, para. 814; ICTY, Brdanin Trial Judge-

ment, para. 691; ICTY, Stakic Trial Judgement, para. 517.
2221	 ICTY, Karadzic Trial Judgement, para. 546; ICTY, Tolimir Appeal Judgement, paras 227–228; ICTY, Brdanin Trial Judge-

ment, para. 905, fn. 2255. See also Eichmann Jerusalem District Court Judgement, para. 196, limiting the charge 
of imposing living conditions upon Jews calculated to bring about their physical extermination to persecution of 
Jews who had survived the Holocaust and ruling that Jews who were not saved should not be included “as if, in their 
case, there were two separate actions: first, subjection to living conditions calculated to bring about their physical 

https://www.icty.org/x/cases/tolimir/acjug/en/150408_judgement.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
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CASE STUDY: EXAMPLES OF CERTAIN CONDITIONS OF LIFE
While there is no exhaustive list of acts that can constitute certain conditions of life, the practice 
of the ICTR and ICTY has considered the following acts satisfy this element:2222

•	 Deprivation of adequate food and water;
•	 Systematic expulsion of members of the group from their homes or deportation;
•	 Lack of sufficient living accommodation;
•	 Lack of sufficient clothing, sanitation and hygiene;
•	 Conditions of detention, including severe overcrowding, deprivation of nourishment, and 

lack of access to medical care;
•	 Excessive work or physical exertion; or
•	 Denial of the right to medical services.

Although rape and sexual violence has not historically been prosecuted as a "condition of life 
calculated to bring about the physical destruction of a group",2223 in one case before the ICTR rape 
was recognised as such a condition.2224 The ICJ has also indicated that rape could be a condition 
of life calculated to bring about the physical destruction of a group.2225

1109.	 The conditions of life were calculated to bring about the physical destruction of 
the group. This element is designed to ensure that, although the measures did not 
immediately kill the members of the group, they ultimately sought their physical 
destruction.2226

1110.	 The “physical destruction” of the group means the actual destruction of the group 
(for instance through the deaths of its members), as opposed to “the destruction of 
the national, linguistic, religious, cultural or other identity of the group”.2227 As such, 
these acts should be distinguished from acts which were designed to bring about the 

destruction, and later the physical destruction itself”.
2222	 ICC Elements of Crimes, Article 6(c), fn. 4; ICTY, Tolimir Appeal Judgement, paras 225-226; ICTR, Kayishema et Ruz-

indana Trial Judgement, paras 115-116; ICTR, Akayesu Trial Judgement, para. 506; ICTR, Rutaganda Trial Judgement, 
para. 52; ICTY, Brdanin Trial Judgement, paras 691, 912, 920, 928; ICTY, Stakic Trial Judgement, para. 517; ICTY, 
Karadzic Trial Judgement, para. 547; ICTY, Karadzic Rule98 Judgement, para. 49; ICJ, Croatia v. Serbia, Application of 
the Genocide Convention Judgement, para. 161.

2223	 Global Justice Center, "Beyond Killing: Gender, Genocide, & Obligations Under International Law", December 2018, 
p. 25.

2224	 ICTR, Kayishema et Ruzindana Trial Judgement, paras 115-116.
2225	 The ICJ confirmed that rape can be a condition to fall under Genocide Convention, Article 2(c). However, in the 

Judgement where this notion was confirmed there was insufficient evidence. ICJ, Republic of Croatia v. Republic of 
Serbia Judgement, paras 362-364; Global Justice Center, "Beyond Killing: Gender, Genocide, & Obligations Under 
International Law", December 2018, p. 25.

2226	 ICTY, Tolimir Appeal Judgement, para. 228; ICTY, Karadzic Trial Judgement, para. 546. Note that the term "calculated" 
(“is not a reference to the mens rea of the perpetrator — the conditions may well have been calculated by a third 
party to have this effect (for instance, in cases in which a military commander orders the perpetrator to impose 
an insufficient diest on inmate of a detention camp). This aspect, relating to the nature of the conditions, is a cir-
cumstantial element; the perpetrator must have had knowledge of it as defined in Article 30(3) of the ICC Statute.”); 
Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017.

2227	 ICTY, Stakic Trial Judgement, para. 518. See also, ICTY, Tolimir Appeal Judgement, paras 225-226.

https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icty.org/x/cases/tolimir/acjug/en/150408_judgement.pdf
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-95-1/trial-judgements/en/990521.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
http://www.worldcourts.com/ictr/eng/decisions/1999.12.06_Prosecutor_v_Rutaganda.htm
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
http://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
http://www.legal-tools.org/doc/173e23
https://www.icty.org/x/cases/karadzic/acjug/en/130711_judgement_rule98bis.pdf
https://www.icj-cij.org/public/files/case-related/118/118-20150203-JUD-01-00-EN.pdf
https://globaljusticecenter.net/files/Gender-and-Genocide-Whitepaper-FINAL.pdf
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-95-1/trial-judgements/en/990521.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icj-cij.org/public/files/case-related/118/118-20150203-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/118/118-20150203-JUD-01-00-EN.pdf
https://globaljusticecenter.net/files/Gender-and-Genocide-Whitepaper-FINAL.pdfhttp://
https://globaljusticecenter.net/files/Gender-and-Genocide-Whitepaper-FINAL.pdfhttp://
https://www.icty.org/x/cases/tolimir/acjug/en/150408_judgement.pdf
http://www.legal-tools.org/doc/173e23
http://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://www.icty.org/x/cases/tolimir/acjug/en/150408_judgement.pdf
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dissolution of the group.2228 However, it is not necessary to establish that the conduct 
actually succeeded in the physical destruction of the group.2229

1111.	 In determining whether the conditions of life were calculated to bring about phys-
ical destruction, particularly in the absence of direct evidence of the perpetrator’s 
intent, judges should consider whether there was an “objective probability of these 
conditions leading to the physical destruction of the group” by evaluating:2230

•	 The nature of the conditions imposed;
•	 The length of time the members of the group have been subjected to such con-

ditions;
•	 The characteristics of the group, such as its vulnerability; and
•	 The cumulative effect of the conditions on the victims.

iii.	 Definition of Certain Conditions of Life (Subjective element)

1112.	 The subjective element requires that the perpetrator acted with intent and knowledge. 
Such intent and knowledge will be proven when the perpetrator: (1) deliberately acted 
or failed to act (intent to conduct) to cause the conditions of life or they were aware 
that the conditions of life would occur in the ordinary course of events (intent as to 
consequence);2231 and (2) was aware of the circumstance that the conditions were 
calculated to bring about the physical destruction of the group exists (knowledge of 
circumstance).2232

1113.	 The perpetrator deliberately acted or failed to act in order to cause the con-
ditions of life or where they were aware the condition of life would occur 
in the ordinary course of events. The term “deliberately inflicting on the group 
conditions of life” which is contained in the Genocide Convention, ICC Statute and 
Statutes of the ad hoc tribunals confirms that intent is the relevant mens rea standard 
for this crime.2233

1114.	 The conduct requires that the perpetrator meant to engage in the acts or omissions 
which caused the conditions of life.2234 In other words, they deliberately acted or 
failed to act.2235 In regard to the consequence, i.e., that the “conditions must have been 
inflicted”,2236 it must also be shown that the perpetrator had the requisite intent, i.e., 

2228	 ICTY, Tolimir Appeal Judgement, paras 225-226; ICTY, Karadzic Trial Judgement para. 547.
2229	 ICTY, Tolimir Appeal Judgement, paras 225-226; ICTY, Karadzic Trial Judgement para. 546; ICTY, Stakic Trial Judge-

ment, para. 517.
2230	 ICTY, Brdanin Trial Judgement, paras 906, 970-971 (fn. 2444); ICTY, Karadzic Trial Judgement, para. 548; Attorney-Gen-

eral of Israel v. Eichmann Judgement, paras 129-130.
2231	 ICC Statute, Article 30(2).
2232	 ICC Statute, Article 30(3).
2233	 Genocide Convention, Article 2(c); ICC Statute, Article 6(c); ICTY Statute, Article 4(2)(c); ICTR Statute, Article 2(2)(c). 

See also, ICJ, Bosnia v. Serbia, Application of the Genocide Convention Judgement, para. 186; Commentary on Article 
17 of the 1996 Draft Code of Crimes against the Peace and Security of Mankind, ILC Report 1996, Yearbook of the 
International Law Commission, 1996, vol. II, Part Two, p. 44, para. 5.

2234	 ICC Statute, Article 30(2)(a).
2235	 ICC, Katanga Trial Judgement, para. 774.
2236	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 

26.

https://www.icty.org/x/cases/tolimir/acjug/en/150408_judgement.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/tolimir/acjug/en/150408_judgement.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
http://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
http://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
http://www.legal-tools.org/doc/173e23
https://www.asser.nl/upload/documents/DomCLIC/Docs/NLP/Israel/Eichmann_Judgement_11-12-1961.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF


419  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

that they meant to cause the consequence or were aware that it would occur in the 
ordinary course of events.2237 The ICC requires that awareness that the consequence 
would occur in the ordinary course of events requires virtual certainty that the events 
would occur.2238

1115.	 The perpetrator knew of the circumstance that the conditions were calculated to 
bring about the physical destruction of the group exists. The requirement that the 
conditions of life were calculated to bring about the destruction of the group (see 
above, para. 1110), does not refer to the mens rea of the perpetrator, since the condi-
tions could have been calculated by a third party to destroy the group (e.g., where a 
military commander has ordered the perpetrator to impose an insufficient diet on 
detainees).2239 Rather, the nature of the conditions is a circumstance,2240 and therefore 
requires that the perpetrator has knowledge, i.e., that the perpetrator had awareness 
that the circumstances existed.2241

2237	 ICC Statute, Article 30(3).
2238	 See ICC, Katanga Trial Judgement, para. 775-776.
2239	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, 

p.27.
2240	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, 

p.27.
2241	 ICC Statute, Article 30(3).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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d)	 Genocide by Imposing Measures Intended to Prevent Births (Genocide Convention, 
Article 2(d); ICC Statute, Article 6(d); ICTY Statute, Article 4(2)(d); ICTR Statute, 
Article 2(2)(d))

APPLICABILITY: THE ACT OF GENOCIDE BY IMPOSING MEASURES 
INTENDED TO PREVENT BIRTHS IS BROADLY COVERED BY THE 
PHRASE “DECREASE OR PREVENTION OF CHILDBEARING IN THE 
GROUP” IN ARTICLE 442 OF THE CCU (PARA. 1116).

Elements of the crimes: To convict a perpetrator for genocide by inflicting conditions of 
life calculated to bring about physical destruction the following elements need to be estab-
lished:

(1)	 Objective elements
•	 The perpetrator imposed certain measures upon or more persons (para. 1118).
•	 The measures imposed were intended to prevent births within that group (para. 1119).

(2)	 Subjective elements
•	 The perpetrator intended to impose certain measures on one or more persons (para. 1122).
•	 The perpetrator knew that the measures imposed were intended to prevent births within 

that group (para. 1124).

(3)	 Common elements
•	 Such person or persons belonged to a particular national, ethnical, racial or religious group 

(see above, para. 1070).
•	 The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or 

religious group (see above, para. 1074).

For the ICC only:
•	 The conduct took place in the context of a manifest pattern of similar conduct directed against 

that group or was conduct that could itself effect such destruction (see above, para. 1081).

i.	 Applicability under Article 442

1116.	 Article 442 of the CCU includes genocide by “decrease or prevention of childbearing 
in the group”. This language covers the broadly same conduct as “inflicting measures 
intended to prevent births”, as codified as an act of genocide under the Genocide 
Convention, ICC Statute and Statutes of the ad hoc tribunals.2242

2242	 Genocide Convention, Article 2(d); ICC Statute, Article 6(d); ICTY Statute, Article 4(2)(d); ICTR Statute, Article 2(2)
(d).

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
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ii.	 Definition of Imposing Measure Intended to Prevent Births (Objective elements)

1117.	 The objective elements of this act of genocide require that: (1) the perpetrator in-
flicted certain measures upon one or more persons; and (2) the measures imposed 
were intended to prevent births within a group.2243

1118.	 The perpetrator inflicted certain measures upon one or more person. Such mea-
sures could be both physical and mental:

•	 Physical measures include: forced sterilisation; sexual mutilation; forced birth 
control; compulsory abortion; segregation of sexes; and obstacles to marriage.2244

•	 Mental measures are those which may leave the physical ability of the victim to 
procreate intact, but which have mental consequences that prevent them from 
doing so as a result of traumatic experiences.2245

1119.	 The measures imposed were intended to prevent births within a group. The nature 
of the measure (i.e., its intention to prevent births within the group) is a circumstantial 
element, and could refer to the intent of a third party rather than the perpetrator.2246

1120.	 Such intention can be inferred from the nature of the measure imposed (i.e., the 
physical or mental measures), or the circumstances under which it was imposed.2247 
For instance, in patriarchal societies where membership of a group is determined 
by paternal lineage, rape in order to deliberately impregnate a woman by a member 
of another group would satisfy this element.2248 Similarly, rape could be intended 
to prevent births when “the person raped refuses subsequently to procreate, in the 
same way that members of a group can be led, through threats or trauma, not to 
procreate”.2249

2243	 ICC Elements of Crimes, Article 6(d).
2244	 ICTR, Akayesu Trial Judgement, para. 507; ICTR, Rutaganda Trial Judgement, para.53; UN Doc. E/623/Add.2; UN 

Doc. E/447, p. 26; UN Doc. A/C.6/SR.82; Triffterer and Ambos (eds), ICC Statute of the International Criminal Court: A 
Commentary, 3rd Edition C.H. Beck, Hart, Nomos ,2016, p. 139.

2245	 ICTR, Akayesu Trial Judgement, paras 507-508.
2246	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p 27.
2247	 See generally on intent being inferred from the circumstances: ICTR, Akayesu Trial Judgement, para. 523; ICTY, Sikirica 

et al. Judgement on Defence Motions to Acquit, para. 46; ICTR, Kayishema and Ruzindana Trial Judgement, para. 93. 
See also, ICTR, Akayesu Trial Judgement, para. 507, which placed its analysis of measures intended to prevent births 
within the context of "patriarchal societies".

2248	 ICTR, Akayesu Trial Judgement, para. 507.
2249	 ICTR, Akayesu Trial Judgement, para. 508.

https://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b-45bf9de73d56/0/elementsofcrimeseng.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
http://www.worldcourts.com/ictr/eng/decisions/1999.12.06_Prosecutor_v_Rutaganda.htm
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
http://www.icty.org/x/cases/sikirica/tjug/en/010903r98bis-e.pdf
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-95-1/trial-judgements/en/990521.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
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ICTR, AKAYESU TRIAL JUDGEMENT, PARAS 507-508 
[FOOTNOTES OMITTED]
For the purposes of interpreting Article 2(2)(d) of the [ICTR] Statute, the Chamber holds that the 
measures intended to prevent births within the group, should be construed as sexual mutilation, 
the practice of sterilization, forced birth control, separation of the sexes and prohibition of mar-
riages. In patriarchal societies, where membership of a group is determined by the identity of the 
father, an example of a measure intended to prevent births with a group is the case where, during 
rape, a woman of the said group is deliberately impregnated by a man of another group, with the 
intent to have her give birth to a child who will consequently not belong to its mother’s group.
Furthermore, the Chamber notes that measures intended to prevent births within the group may 
be physical, but can also be mental. For instance, rape can be a measure intended to prevent 
births when the person raped refused subsequently to procreate, in the same way that members 
of a group ca be led, through threats or trauma, not to procreate.

iii.	 Definition of Imposing Measure Intended to Prevent Births (Subjective element)

1121.	 The subjective element requires that the perpetrator acted with intent and knowledge. 
Such intent and knowledge will be proven when: (1) the perpetrator deliberately acted 
or failed to act (intent to conduct) to cause the measures or was aware that the mea-
sures would occur in the ordinary course of events (intent as to consequence);2250 and 
(2) the perpetrator was aware of the circumstance that the measures were intended 
to prevent births within the group (knowledge of circumstance).2251

1122.	 The perpetrator deliberately acted or failed to act to cause the measures or was 
aware that the measures would occur in the ordinary course of events. That the 
perpetrator imposed certain measures (see above, para. 1119), envisages both a con-
duct and consequence.

1123.	 The conduct therefore requires that the perpetrator meant to engage in the acts or 
omissions which caused the conditions of life.2252 In other words, they deliberated 
acted or failed to act.2253 In regard to the consequence, i.e., that the measured were 
imposed on the group, it must be shown that the perpetrator meant to cause the 
measures to occur or was aware that they would occur in the ordinary course of 
events.2254 The ICC requires that awareness that the consequence would occur in the 
ordinary course of events requires virtual certainty that the events would occur.2255

1124.	 The perpetrator knew that the measures were intended to prevent births within 
the group. The requirement that the measures were intended to prevent births within 
the group is a circumstantial element which could refer to the intent of a third party 

2250	 ICC Statute, Article 30(2).
2251	 ICC Statute, Article 30(3).
2252	 ICC Statute, Article 30(2)(a).
2253	 ICC, Katanga Trial Judgement, para. 774.
2254	 ICC Statute, Article 30(2).
2255	 See ICC, Katanga Trial Judgement, paras 775-776.

https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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(other than the perpetrator).2256 The required subjective element for the perpetrator 
is therefore that they at least had knowledge of this circumstance, i.e., they had 
awareness that the circumstance existed (i.e., that the measures were intended to 
prevent births).2257

e)	 Genocide by Forcibly Transferring Children (Genocide Convention, Article 2(e); ICC 
Statute, Article 6(e); ICTY Statute, Article 4(2)(e); ICTR Statute, Article 2(2)(e))

APPLICABILITY: THE ACT OF GENOCIDE BY FORCIBLY 
TRANSFERRING CHILDREN IS COVERED BY THE PHRASE “FORCEFUL 
TRANSFERRING OF CHILDREN FROM ONE GROUP TO ANOTHER” 
UNDER ARTICLE 442 OF THE CCU (PARA. 1125).

Elements of the crimes: To convict a perpetrator for genocide by forcibly transferring 
children the following elements need to be established:

(1)	 Objective elements
•	 The perpetrator forcibly transferred one or more persons (para. 1127).
•	 The transfer was from that group [i.e., a national, ethnical, racial or religious group] to an-

other (para. 1128).
•	 The person or persons were under the age of 18 (para. 1129).

(2)	 Subjective elements
•	 The perpetrator knew, or should have known, that the person or persons were under the age 

of 18 years (para. 1131).
•	 The perpetrator intended to forcibly transfer one or more persons (para. 1132).
•	 The perpetrator intended to transfer the persons from one protected group to another or was 

aware that this would occur in the ordinary course of events (para. 1134).

(3)	 Common elements
•	 Such person or persons belonged to a particular national, ethnical, racial or religious group 

(see above, para. 1070).
•	 The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or 

religious group (see above, para. 1074).

For the ICC only:
•	 The conduct took place in the context of a manifest pattern of similar conduct directed against 

that group or was conduct that could itself effect such destruction (see above, para. 1081).

2256	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 
27.

2257	 ICC Statute, Article 30(3).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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i.	 Applicability under Article 442

1125.	 Article 442 of the CCU includes genocide by “forceful transferring of children from 
one group to another”. This language covers the same conduct as “forcibly transfer-
ring children”, as codified as an act of genocide under the Genocide Convention, ICC 
Statute and Statutes of the ad hoc tribunals.2258

ii.	 Definition of Forcibly Transferring Children (Objective elements)

1126.	 The objective elements of this act of genocide require that: (1) the perpetrator forc-
ibly transferred one or more persons; (2) the transfer was from that group [i.e., a 
national, ethnic, racial or religious group] to another; and (3) the person or persons 
were under the age of 18.2259

1127.	 The perpetrator forcibly transferred one or more persons. This element requires 
proof of result, i.e., the person or persons were actually transferred. The term “forc-
ibly” is not restricted to physical force, but may include threat of force or coercion, 
such as that caused by fear of violence, duress, detention, psychological oppression 
or abuse of power, against such person or persons or another person, or by taking 
advantage of a coercive environment.2260 Indeed, it has been recognised that this pro-
vision sanctions both direct acts of forcible physical transfer, and “acts of threats or 
trauma which lead to the forcible transfer of children from one group to another”.2261

ICTR, RUTAGANDA TRIAL JUDGEMENT, PARA. 54
The Chamber is of the opinion that the provisions of Article 2(2)(e) of the [ICTR] Statute, on the 
forcible transfer of children from one group to another, are aimed at sanctioning not only the 
direct act of forcible physical transfer, but also any acts of threats or trauma which would lead 
to the forcible transfer of children from one group to another.

1128.	 The transfer was from one protected group to another.2262 This provision seeks to 
prevent children from being removed and estranged from their own group. Indeed, 
when transferred to another group, children grow up separate from their own group 
and become alien to their cultural identity, including their language and traditions, 
which endangers the social existence of the group in question.2263 Additionally, the 
biological existence of the group is endangered since the transferred children would 

2258	 Genocide Convention, Article 2(e); ICC Statute, Article 6(e); ICTY Statute, Article 4(2)(e); ICTR Statute, Article 2(2)
(e).

2259	 ICC Elements of Crimes, Article 6(e).
2260	 ICC Elements of Crimes, Article 6(e), fn. 5.
2261	 ICTR, Akayesu Trial Judgement, para. 509; ICTR, Rutaganda Trial Judgement, para. 54. ICTR, Kayishema et Ruzindana 

Trial Judgement, para. 118.
2262	 Genocide Convention, Article 2(e); ICC Statute, Article 6(e); ICTY Statute, Article 4(2)(e); ICTR Statute, Article 2(2)

(e).
2263	 Werle and Jeßberger, Principles of International Criminal Law, Oxford University Press, 2020, p. 307.
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https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
https://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b-45bf9de73d56/0/elementsofcrimeseng.pdf
https://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b-45bf9de73d56/0/elementsofcrimeseng.pdf
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf
http://www.worldcourts.com/ictr/eng/decisions/1999.12.06_Prosecutor_v_Rutaganda.htm
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-95-1/trial-judgements/en/990521.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/statute-international-criminal-tribunal-prosecution-persons#:~:text=Additional%20Protocol%20II-,The%20International%20Tribunal%20for%20Rwanda%20shall%20have%20the%20power%20to,thereto%20of%208%20June%201977.
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likely not reproduce within their own group.2264 Accordingly, transfers done within 
the same group fall outside the scope of this prohibition.

1129.	 The person or person were under the age of 18. This may be established through 
the victim’s identification documents or official State records. It may also be inferred 
from their physical appearance, general physical development (e.g., factors such as 
height and voice) and overall behaviour.2265

iii.	 Definition of Forcibly Transferring Children (Subjective element)

1130.	 The subjective elements of this act of genocide require that the perpetrator: (1) knew, 
or should have known, that the person or persons were under the age of 18 years 
(knowledge); (2) deliberately acted or failed to act (intent to conduct) in order to 
forcibly transfer one or more persons, or was aware the measures would occur in 
the ordinary course of events (intent to consequence); and (3) the perpetrator meant 
to transfer the persons from one protected group to another or was aware that this 
would occur in the ordinary course of events (intent to consequence).

1131.	 The perpetrator knew, or should have known, that the persons were under the 
age of 18. The ICC Elements of Crimes establishes that a lower mens rea standard 
than knowledge is sufficient for this element. It requires only that the perpetrator 
“should have known” that the person or persons where under 18 years.2266 This can 
be established if, for example, the perpetrator lacked actual knowledge because they 
did not act with sufficient diligence in the relevant circumstances.2267 In this sense, 
the burden is on the perpetrator to ascertain the age of the persons they forcibly 
transfer.2268 A consistent pattern of forcibly transferring children under the age of 18 
is sufficient to give perpetrators notice that there is a significant probability that the 
victim was under the age of 18.2269

1132.	 The perpetrator deliberately acted or failed to act in order to forcibly transfer one 
or more persons, or was aware the measures would occur in the ordinary course 
of events. That the perpetrator forcibly transferred one or more persons (see above, 
para. 1128) envisages both a conduct and consequence.

1133.	 The conduct requires that the perpetrator meant to engage in the acts or omissions 
that forcibly transferred the victims.2270 In other words, they deliberated acted or 
failed to act.2271 In regard to the consequence, i.e., that the victims were forcibly trans-
ferred, it must be shown that the perpetrator meant to cause the forcible transfer or 
was aware that the person or persons would be forcibly transferred in the ordinary 
course of events.2272

2264	 Werle and Jeßberger, Principles of International Criminal Law, Oxford University Press, 2020, p. 307.
2265	 ICC, Lubanga Trial Judgement, para. 641.
2266	 ICC Elements of Crimes, Article 6(e), 5th element.
2267	 See, mutatis mutandis, ICC, Katanga et Chui Decision on the Confirmation of Charges, para. 252(ii).
2268	 See, mutatis mutandis, SCSL, Sesay et al. Trial Judgement, para. 1704.
2269	 See, mutatis mutandis, SCSL, Sesay et al. Trial Judgement, para. 1745.
2270	 ICC Statute, Article 30(2)(a).
2271	 ICC, Katanga Trial Judgement, para. 774.
2272	 ICC Statute, Article 30(2)(b).

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_03942.PDF
https://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b-45bf9de73d56/0/elementsofcrimeseng.pdf
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
http://www.rscsl.org/Documents/Decisions/RUF/1234/SCSL-04-15-T-1234-searchable.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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1134.	 The perpetrator meant to transfer the persons from one protected group to anoth-
er or was aware that this would occur in the ordinary course of events. That the 
persons were transferred from one group to another is a consequence, and therefore 
requires the perpetrator to have intent. In other words, the perpetrator must have 
meant the transfer to be from one protected group to another, or that they were aware 
this would occur in the ordinary course of events.2273

2273	 ICC Statute, Article 30(2)(b).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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IV.	 Crimes Against Humanity

A.	 Relevance of international law principles to adjudicate crimes against 
humanity in Ukraine

1.	 Crimes against humanity under international law

1135.	 Currently, Ukrainian legislation does not criminalise crimes against humanity.2274 
However, there is a possibility that in the future (either through the entering into 
force of a Bill to incorporate crimes against humanity2275 or the establishment of a 
hybrid mechanism with jurisdiction over crimes against humanity) Ukrainian judges 
will be called upon to adjudicate upon these crimes.

1136.	 This section addresses the applicability of the relevant international instruments 
codifying crimes against humanity. These instruments include the Statute of the 
International Criminal Tribunal for the former Yugoslavia (ICTY), the Statute of the 
International Criminal Tribunal for Rwanda (ICTR) and the Statute of the Interna-
tional Criminal Court (ICC).

1137.	 To assess the applicability of these international instruments to Ukraine, this section 
will: (1) provide an overview of the status of crimes against humanity under interna-
tional law and the nature of the relevant international instruments; and (2) assess to 
which extent such instruments can be used in the Ukrainian domestic legal system.

a)	 Notion and structure of crimes against humanity

1138.	 Crimes against humanity are a specific set of prohibited acts under international 
criminal law (underlying acts) that occur in the context of a widespread or systematic 
attack directed against any civilian population (contextual element). The existence of 
a widespread or systematic attack and the link between that attack and the conduct 
in question differentiates crimes against humanity from ordinary or domestic crimes.

i.	 Identification and classification of crimes against humanity in international law

1139.	 There is no dedicated international treaty on crimes against humanity as there is for 
genocide (see Chapter 1, Part I, Section III. “Genocide”) and war crimes (see Chapter 
1, Part I, Section I. “War Crimes”). However, customary international law and various 
international instruments and institutions have developed and expanded upon the 
classification of crimes against humanity and their legal elements. In particular, in-
ternational criminal tribunals have played a major role in the development of the law 
of crimes against humanity through their statutes and jurisprudence. Their practice 

2274	 Some of the individual crimes which can amount to a crime against humanity in certain contexts (such as murder, 
rape or enforced disappearance) are contained in the Criminal Code of Ukraine (CCU) as ordinary crimes. Howev-
er, these do not currently require the contextual elements of crimes against humanity to be proven (i.e., that the 
conduct took place as part of a widespread or systematic attack directed against a civilian population).

2275	 For example, Draft Bill 7290, if and when it enters into force, will introduce the category of crimes against humanity 
under Article 442-1 of the CCU.
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has gradually developed a legal framework aimed at identifying the specific violations 
that qualify as crimes against humanity and their elements. The ICC reflects the latest 
consensus regarding crimes against humanity.

1140.	 1945: Charter of the Nuremberg Tribunal. The adoption of the Charter of the Nurem-
berg Tribunal was one of the initial attempts at defining crimes against humanity, 
which, it is argued, was already an existing concept under customary international 
law.2276 Article 6(c) of the Charter defined crimes against humanity as “murder, ex-
termination, enslavement, deportation, and other inhumane acts committed against 
any civilian population, before or during the war, or persecutions on political, racial 
or religious grounds in execution of or in connection with any crime within the 
jurisdiction of the Tribunal, whether or not in violation of the domestic law of the 
country where perpetrated.”2277

1141.	 1950: Nuremberg Principles. The definition of crimes against humanity contained in 
Article 6(c) of the Nuremberg Charter was then included in the so-called Nuremberg 
Principles (Principle VI(c)) drafted by the International Law Commission (ILC) at the 
request of the UN General Assembly.2278 The Nuremberg Principles are considered 
reflective of customary international law.2279

1142.	 1954-1996: Draft Code of Crimes against the Peace and Security of Mankind. After the 
ILC produced its Report on the Nuremberg Principles, it prepared a draft “Code of 
Offences against the Peace and Security of Mankind” in 1954 and submitted a draft 
“Code of Crimes against the Peace and Security of Mankind” in 1991 (and a revision 
in 1996).2280 However, this Code has not been developed into an international instru-
ment.2281

1143.	 1968: UN Convention on the Non-Applicability of Statutory Limitations to War Crimes 
and Crimes Against Humanity. Article I(b) of the Convention incorporates the Nurem-
berg Charter’s definition of crimes against humanity.2282 Ukraine has ratified this 
Convention.2283

1144.	 1993/1994: The statutes and practice of ICTY and ICTR. “Crimes against humanity” 
gained a broader definition with the promulgation of the statutes of the ICTY and 
ICTR in 1993 and 1994, respectively. Article 5 of the ICTY Statute frames crimes against 
humanity as the following crimes — (a) murder; (b) extermination; (c) enslavement; 
(d) deportation; (e) imprisonment; (f) torture; (g) rape; (h) persecutions on political, 

2276	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 154; Robinson, Defining “Crimes Against Humanity” at the Rome Conference, vol. 93, Cambridge University 
Press, 1999, p. 44.

2277	 Nuremburg Charter, Article 6(c).
2278	 ILC, Principles of International Law Recognized in the Charter of the Nürnberg Tribunal and in the Judgement of 

the Tribunal, vol. II, 1950, para. 97.
2279	 Cassese, Affirmation of the Principles of International Law Recognized by the Charter of the Nürnberg Tribunal, 

United Nations, 2009, p. 5.
2280	 ILC, "Draft Code of Crimes against the Peace and Security of Mankind", 1996 UNGA 48th Session.
2281	 Robinson, "Defining 'Crimes Against Humanity' at the Rome Conference", p. 45.
2282	 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity, Article 

I(a).
2283	 See Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity.

https://www.jstor.org/stable/2997955?read-now=1&seq=2#page_scan_tab_contents
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf
https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf
https://legal.un.org/avl/pdf/ha/ga_95-I/ga_95-I_e.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/7_4_1996.pdf
https://www.jstor.org/stable/2997955?read-now=1&seq=2#page_scan_tab_contents
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.27_convention statutory limitations warcrimes.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.27_convention statutory limitations warcrimes.pdf
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racial and religious grounds; and (i) other inhumane acts — when committed in 
armed conflict, whether international or internal in character, and directed against 
any civilian population.2284 Article 3 of the ICTR formulates crimes against humanity 
as the following crimes — (a) murder; (b) extermination; (c) enslavement; (d) depor-
tation; (e) imprisonment; (f) torture; (g) rape; (h) persecutions on political, racial 
and religious grounds; and (i) other inhumane acts — when committed as part of a 
widespread or systematic attack against any civilian population on national, political, 
ethnic, racial or religious grounds.2285

1145.	 The practice of the ICTY and ICTR has played a major role in clarifying the elements 
of crimes against humanity. For each crime against humanity, the Appeal and/or 
Trial Chambers of both tribunals have elaborated on and explained the objective 
and subjective elements.2286 The authority of these decisions is also demonstrated by 
the fact that they have been relied upon by other international courts and tribunals 
including by the European Court of Human Rights2287 and the International Court of 
Justice.2288 It was also this jurisprudence that helped guide the delegations gathered 
at the Rome Conference to draft the Statute of the newly formed ICC.2289

1146.	 1998: ICC Statute. The ICC Statute defines “crime against humanity” as: any of the 
following acts when committed as part of a widespread or systematic attack directed 
against any civilian population, with knowledge of the attack:

ICC STATUTE, ARTICLE 7(1):
1.	 Murder;
2.	 Extermination;
3.	 Enslavement;
4.	 Deportation or forcible transfer of population;
5.	 Imprisonment or other severe deprivation of physical liberty in violation of fundamental 

rules of international law;
6.	 Torture;
7.	 Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any 

other form of sexual violence of comparable gravity;

2284	 ICTY Statute, Article 5.
2285	 ICTR Statute, Article 3.
2286	 See below, sections dealing with the specific crimes against humanity.
2287	 See for instance, ECHR, Simsic v. Bosnia and Herzegovina Decision, paras 8-13, 23; ECHR, Murtazaliyeva v. Russia 

Judgement, paras 72-78.
2288	 See for instance, ICJ, Bosnia v. Serbia, Application of the Genocide Convention Judgement, paras 188, 190, 195, 198-200, 

344; ICJ, Croatia v. Serbia, Application of the Genocide Convention Judgement, paras 142, 146-147, 157-158.
2289	 Robinson, Defining “Crimes Against Humanity” at the Rome Conference, vol. 93, Cambridge University Press, 1999, 

p. 45.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2251552/10%22],%22itemid%22:[%22001-110794%22]}
https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-187932%22]}
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/118/118-20150203-JUD-01-00-EN.pdf
https://www.jstor.org/stable/2997955?read-now=1&seq=2#page_scan_tab_contents
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8.	 Persecution against any identifiable group or collectivity on political, racial, national, ethnic, 
cultural, religious, gender as defined in paragraph 3, or other grounds that are universally 
recognized as impermissible under international law, in connection with any act referred to 
in this paragraph or any crime within the jurisdiction of the Court;

9.	 Enforced disappearance of persons;
10.	 The crime of apartheid;
11.	 Other inhumane acts of a similar character intentionally causing great suffering, or serious 

injury to body or to mental or physical health.

1147.	 There are several notable differences between the definition of crimes against hu-
manity in the ICC Statute, and the definitions contained in the ICTY/ICTR Statutes. 
The main difference between Article 7 of the ICC Statute and Article 5 of the ICTY 
Statute is that the ICTY Statute requires the conduct amounting to a crime against 
humanity to have a nexus to an armed conflict, whereas the ICC Statute requires no 
such connection, but, rather, only a connection to a “widespread or systematic attack 
directed against any civilian population”. However, according to the ICTY itself, “cus-
tomary international law no longer requires a nexus between crimes against humanity 
and armed conflict”.2290 Additionally, while Article 3 of the ICTR Statute contains the 
same “widespread or systematic attack” formulation as Article 7 of the ICC Statute, 
the ICTR Statute requires that, for each crime to amount to a crime against humani-
ty, it must be committed “on national, political, ethnic, racial or religious grounds”, 
which is not required by the ICTY or the ICC Statutes. Nevertheless, both the ICTY 
and ICTR have recognised that “discriminatory intent” is not required by customary 
international law for all crimes against humanity.2291

1148.	 In addition, unlike the Statutes of the ICTY and ICTR, the ICC Statute included the 
following additional acts as amounting to a crime against humanity: sexual slavery, 
enforced prostitution, forced pregnancy, enforced sterilization, or any other form of 
sexual violence of comparable gravity (in addition to rape); enforced disappearance; 
and the crime of apartheid.2292

1149.	 As mentioned above, the ICC Elements of Crimes outline the specific objective and 
subjective elements (actus reus and mens rea) of the prohibited conduct that must be 
established in order to prove that a crime against humanity has been committed. 
These elements will be discussed in more detail below (see paras 224-226).

1150.	 Customary international law: Customary international law is a set of rules that are 
binding on all States.2293 The list of crimes against humanity contained in Article 7(1) 
of the ICC Statute and their definitions are considered to “largely accord with the 

2290	 ICTY, Tadic Decision on Jurisdiction, paras 78, 140-141. See also, Robinson, Defining “Crimes Against Humanity” at 
the Rome Conference, vol. 93, Cambridge University Press, 1999, p. 46.

2291	 ICTY, Tadic Appeal Judgement, para. 288; ICTR, Akayesu Appeal Judgement, para. 464.
2292	 ICC Statute, Articles 7(1)(g), 7(1)(i) and 7(1)(k).
2293	 ICJ, North Sea Continental Shelf Judgement, paras 71-74, 77. See also, Sassoli, International Humanitarian Law: Rules, 

Controversies, and Solutions to Problems Arising in Warfare, Edward Elgar, 2019, p. 46.

https://www.icty.org/x/cases/tadic/acdec/en/51002.htm
https://www.jstor.org/stable/2997955?read-now=1&seq=2#page_scan_tab_contents
https://www.jstor.org/stable/2997955?read-now=1&seq=2#page_scan_tab_contents
https://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15451R0000621563.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icj-cij.org/public/files/case-related/52/052-19690220-JUD-01-00-EN.pdf
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traditional conception of crimes against humanity under customary international 
law”.2294

b)	 Applicability of international criminal law on crimes against humanity to the Ukrainian 
domestic legal system

1151.	 Ukraine has not ratified the ICC Statute. In addition, the CCU does not currently 
criminalise crimes against humanity.

1152.	 However, there is a possibility that in the future (either through the entering into 
force of a Bill to incorporate crimes against humanity or the establishment of a hybrid 
mechanism with jurisdiction over crimes against humanity) Ukrainian judges will be 
called upon to adjudicate upon these crimes. In particular, Draft Bill 7290 proposes 
to introduce crimes against humanity into the CCU under Article 442-1. If, and when, 
this Bill enters into force, Article 442-1(1) will provide that an act can constitute a 
crime against humanity if intentionally committed (inflicted) within the framework 
of a deliberate widespread or systematic attack on a civilian population. Against this 
background, relying on specific international instruments that codify crimes against 
humanity, including the ICTR/ICTY/ICC framework, can assist judges in assessing 
the exact scope of future legislation incorporating crimes against humanity and, 
eventually, selecting the acts that can attract criminal responsibility.

1153.	 In addition, crimes against humanity are reflected in customary international law, 
which is binding on all states, including Ukraine.2295 Therefore, Ukrainian judges may 
apply the definitions and elements of crimes against humanity that are reflective 
of customary international law when presiding over cases involving crimes against 
humanity.

1154.	 As such, as discussed in Chapter I, Part I, Section I.B.2.b) “Applicability of international 
criminal law instruments: whether Article 438 of the CCU can be read in conjunction 
with the ICTY and ICC Statutes and practice”, if and when Ukrainian judges are called 
upon to adjudicate upon crimes against humanity, it is possible under Ukrainian law 
to rely upon customary international law and the ICC and ICTY/ICTR legal frameworks 
and practice to interpret the scope and application of crimes against humanity.

B.	 Definition of Crimes against Humanity under international law

1.	 Introduction

1155.	 This section analyses the elements of crimes against humanity under international 
criminal law and specifies how the relevant underlying acts of crimes against humanity 

2294	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 158.

2295	 See Kellenberger, Foreword, Customary International Humanitarian Law, vol. I: Rules, Cambridge University Press, 
2009, pp xv-xvii. The only exception to this rule is in the event that a state has openly and persistently objected to 
such a custom. See Koroma, Foreword, Customary International Humanitarian Law, vol. I: Rules, Cambridge University 
Press, 2009, pp xviii-xix.

https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
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can be interpreted under Ukrainian law if and when legislation incorporating crimes 
against humanity (including Draft Bill 7290) enters into force.

1156.	 Crimes against humanity are: (1) a specific set of prohibited acts under international 
criminal law (underlying acts); that are (2) committed as part of a widespread or 
systematic attack directed against a civilian population (contextual element). For 
an act to be qualified as a crime against humanity, it must not only be committed as 
part of a widespread or systematic attack directed against a civilian population, but 
the perpetrator of the act must have knowledge of the attack.2296

1157.	 Paras 1159-1175 below will address the main features of the contextual element of 
crimes against humanity, while paras 1176-1402 below will detail the relevant elements 
of the prohibited underlying acts of crimes against humanity.

2.	 Contextual Elements of Crimes against Humanity

SUMMARY CONTEXTUAL ELEMENTS
•	 The contextual elements of crimes against humanity must always be established and are 

what separate crimes against humanity from ordinary crimes.
•	 The contextual elements of crimes against humanity are:

•	 The conduct was committed as part of a widespread or systematic attack directed against 
a civilian population (para. 1160); and

•	 The perpetrator knew that the conduct was part of or intended the conduct to be part 
of a widespread or systematic attack directed against a civilian population (para. 1183).

•	 To establish the first contextual element of crimes against humanity, the following must be 
proven:

1.	there was an attack directed against a civilian population (para. 1161);
2.	this attack was widespread or systematic (para. 1163);
3.	the attack was committed pursuant to or in furtherance of a State or organisational policy 

to commit such an attack (para. 1167); and
4.	the conduct was committed as part of the attack (para. 1172).

a)	 Introduction

1158.	 According to the ICC Statute, for an act to be qualified as a crime against humanity, 
it must be committed as part of a widespread or systematic attack directed against a 
civilian population, with knowledge of the attack.2297 An “attack directed against a civil-
ian population” is defined as “a course of conduct involving the multiple commission 
of acts referred to in [Article 7] paragraph 1 against any civilian population, pursuant 
to or in furtherance of a State or organisational policy to commit such attack”.2298

2296	 ICC Elements of Crimes, Article 7.
2297	 ICC Elements of Crimes, Article 7(1).
2298	 ICC Statute, Article 7(2)(a).

https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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1159.	 While Ukrainian legislation does not currently criminalise crimes against humanity, 
if and when Draft Bill 7290 enters into force, Article 442-1 will provide that an act can 
constitute a crime against humanity if intentionally committed (inflicted) within the 
framework of a deliberate widespread or systematic attack on civilians. According to 
Note 1 to this provision, an attack on the civilian population is defined as “the com-
mission of any of the acts referred to in this article against the civilian population in 
pursuance of or in support of a policy of a State or organisation aimed at committing 
such an attack”. This provision broadly reflects the contextual element of crimes 
against humanity recognised in the ICC Statute and customary international law.

b)	 The Conduct was Committed as Part of a Widespread or Systematic Attack Directed 
Against a Civilian Population

1160.	 To establish the first contextual element of crimes against humanity, the following 
must be proven: (1) there was an attack directed against a civilian population; (2) this 
attack was widespread or systematic; (3) the attack was committed pursuant to or in 
furtherance of a State or organisational policy to commit such an attack; and (4) the 
conduct was committed as part of the attack.

i.	 There was an Attack Directed Against a Civilian Population

1161.	 First, the evidence must demonstrate that there was an attack directed against a 
civilian population.2299 An attack is defined as a course of conduct comprising the 
multiple commission of acts amounting to crimes against humanity (e.g., those acts 
referred to in Article 7(1) of the ICC Statute) against a civilian population.2300 Random 
and isolated acts cannot satisfy this element.2301

1162.	 Civilians must be the primary target of the attack,2302 as opposed to members of the 
armed forces or other combatants.2303 A civilian population is defined as non-com-
batants, i.e., those persons who are not servicemen or servicewomen,2304 including 
both a State’s own nationals as well as the nationals of other States (see Introduction, 
Sources of Law: International Humanitarian Law, International Human Rights Law 
and International Criminal Law, Section I.C.1.a) “Combatants and Civilians”).2305 The 

2299	 ICC, Katanga Trial Judgement, para. 1124; ICC, Bemba Trial Judgement, para. 165; ICTY, Blagojevic & Jokic Trial 
Judgement, para. 541; ICTY, Tadic Appeal Judgement, para. 248; ICTY, Limaj et al. Trial Judgement, para. 181; ICTY, 
Kunarac Appeal Judgement, para. 95.

2300	 ICC Statute, Article 7(2)(a); ICC, Katanga Trial Judgement, para. 1101; ICC, Ongwen Trial Judgement, para. 2674; ICC, 
Gbagbo Decision on Confirmation of Charges, para. 209; ICTY, Blagojevic & Jokic Trial Judgement, para. 543; ICTY, 
Kunarac Appeal Judgement, para. 88.

2301	 ICC, Ntaganda Appeal Judgement, para. 430; ICTY, Blagojevic & Jokic Trial Judgement, para. 547; ICTY, Kunarac Appeal 
Judgement, paras 96, 100; ICTY, Blaskic Appeal Judgement, para. 101; ICTY, Limaj et al. Trial Judgement, para. 190; 
ICTY, Kunarac et al. Trial Judgement, para. 100.

2302	 ICC, Katanga Trial Judgement, para. 1104; ICC, Ongwen Trial Judgement, para. 2675; ICC, Bemba Decision on Con-
firmation of Charges, para. 76; ICTY, Kunarac et al. Appeal Judgement, paras 91-92; ICTY, Karadzic Trial Judgement, 
para. 478; MICT, Seselj Appeal Judgement, para. 69.

2303	 ICC, Katanga Trial Judgement, paras 1102-1105; ICTY, Tadic Trial Judgement, para. 637; ICTY, Kunarac et al. Trial 
Judgement, para. 425.

2304	 ICC, Katanga Trial Judgement, para. 1102; ICC, Bemba Decision on Confirmation of Charges, para. 78; ICTY, Kunarac 
et al. Trial Judgement, para. 425; ICTY, Martic Appeal Judgement, paras 291-302.

2305	 ICC, Katanga Trial Judgement, para. 1103; ICTY, Tadic Trial Judgement, para. 635; ICTY, Kunarac et al. Trial Judge-
ment, para. 423. See also, Cryer, et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, 

https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf
https://www.icty.org/x/cases/limaj/tjug/en/lim-tj051130-e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04777.PDF
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_03027.PDF
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/limaj/tjug/en/lim-tj051130-e.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/MICT-16-99-A/JUD282R0000519025.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/tadic/tjug/en/tad-tsj70507JT2-e.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
http://www.icty.org/x/cases/martic/acjug/en/mar-aj081008e.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/tadic/tjug/en/tad-tsj70507JT2-e.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf


434  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

presence of non-civilians within a population that is composed primarily of civilians 
does not alter that population’s civilian status.2306 The attack need not be military in 
nature.2307 However, it does not matter whether the perpetrator simultaneously con-
ducted operations against military objects/personnel.2308

ii.	 The Attack was Widespread or Systematic

1163.	 Second, the evidence must demonstrate that the attack was either widespread or 
systematic.2309 It is important to note that while the widespread or systematic nature 
of the underlying act may provide evidence of this element,2310 it is not necessary 
that the act was itself widespread or systematic. Instead, it is the attack against the 
civilian population, taken as a whole, which needs to be widespread or systematic.2311 
In other words, a single act of rape or murder may be a crime against humanity if it 
was committed as part of a widespread and systematic attack.2312

ICTR, AKAYESU TRIAL JUDGEMENT, PARA. 579 [FOOTNOTE OMITTED]
The Chamber considers that it is a prerequisite that the act [constituting a crime against human-
ity] must be committed as part of a widespread or systematic attack and not just a random act of 
violence. The act can be part of a widespread or systematic attack and need not be a part of both.

a.	 Widespread

1164.	 Whether an attack was widespread will depend upon whether it can be considered 
“large-scale” and the number of persons that were targeted.2313 In assessing the wide-

Cambridge University Press, 2015, p. 241; Triffterer and Ambos (eds), The ICC Statute of the International Criminal 
Court: A Commentary, 3rd Edition, Beck Hart, 2016, p. 174.

2306	 ICC, Katanga Trial Judgement, para. 1105; ICC, Ongwen Trial Judgement, para. 2675; ICTY, Jelisic Trial Judgement, 
para. 54; ICTY, Tadic Trial Judgement, paras 638-639; ICTR, Akayesu Trial Judgement, para. 582; ICTR, Kayishema et 
al. Trial Judgement, para. 128.

2307	 ICC, Katanga Trial Judgement, para. 1101; ICC, Gbagbo Decision on Confirmation of Charges, para. 209; ICC, Bemba 
Decision on Confirmation of Charges, para. 75; MICT, Seselj Appeal Judgement, para. 69; ICTY, Kunarac Appeal Judge-
ment, para. 86; ICTR, Nahimana et al. Appeal Judgement, para. 916; ICC Elements of Crimes, Article 7, Introduction, 
para. 3.

2308	 ICC, Ntaganda Appeal Judgement, para. 435. See also, ICTR, Semanza Appeal Judgement, para. 269 (“the ICTR Statute 
does not require that [crimes against humanity] be committed in the context of an armed conflict”).

2309	 ICC, Ongwen Trial Judgement, para. 2680; ICTR, Akayesu Trial Judgement, para. 579; ICTR, Musema Trial Judgement, 
para. 203; ICC, Bemba Decision on Confirmation of Charges, para. 82; ICC, Situation in the Republic of Kenya Inves-
tigation Authorisation Decision, para. 94.

2310	 ICTY, Brdanin Appeals Judgement, para. 257; ICTY, Brdanin Trial Judgement, para. 159; ICTY, Kordic and Cerkez Appeal 
Judgement, para. 94; ICTY, Blaskic Appeal Judgement, para. 101; ICTY, Kunarac Appeal Judgement, para. 94.

2311	 See ICC Statute, Article 7(2)(a) (“‘Attack directed against any civilian population’ means a course of conduct involving 
the multiple commission of acts referred to in paragraph 1 against any civilian population, pursuant to or in fur-
therance of a State or organisational policy to commit such attack.”). See also, ICTR, Gacumbitsi Appeal Judgement, 
para. 102; ICTY, Kunarac et al. Appeal Judgement, para. 96; ICTY, Kordic & Cerkez Appeal Judgement, para. 94; ICTY, 
Limaj et al. Trial Judgement, para. 189.

2312	 Ferro Ribeiro and van der Straten Ponthoz, International Protocol on the Documentation and Investigation of Sexual 
Violence in Conflict Best Practice on the Documentation of Sexual Violence as a Crime or Violation of International 
Law, 2nd Edition, UK Foreign & Commonwealth Office, 2017, p. 45.

2313	 See e.g., ICC, Bemba Trial Judgement, para. 163; ICC, Katanga Trial Judgement, para. 1123; ICC, Gbagbo Decision on 
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spread nature of an attack, all relevant facts should be considered, and focus should 
not be placed exclusively on quantitative or geographical criteria.2314

CASE STUDY: "WIDESPREAD" ATTACK
The following factors may be indicative of a "widespread" attack:2315

•	 the number of criminal acts committed during the attack;
•	 the logistics and resources involved in the attack;
•	 the number of victims;
•	 the temporal and geographic scope of the attack;
•	 the alteration of the ethnic, religious, racial or political composition of the overall population; or
•	 the cumulative effect of the attack on the population.

1165.	 Although there is no fixed minimum threshold in this regard, the ICC Prosecutor, 
for example, has previously considered that low intensity, sporadic attacks that were 
limited in geographical scope, and that resulted in fewer than 100 deaths and 500 
assaults, might not be considered widespread.2316 On the other hand, an attack that 
resulted in the deaths of around 1,200 civilians over a large geographic area would 
easily constitute a widespread attack.2317

b.	 Systematic

1166.	 Whether an attack was systematic will depend upon whether it consisted of orga-
nized acts of violence, rather than spontaneous or random criminal acts.2318 It may 
include an organized plan which follows a regular pattern resulting in the continu-
ous commission of acts or the non-accidental repetition of acts.2319 For instance, the 
targeting of a particular ethnic group with an established methodology would point 
to the systematic nature of an attack.2320

Confirmation of Charges, para. 222; ICC, Harun & Kushayb Decision on the Prosecution Application under 58(7) 
of the Statute, para. 62; ICC, Ongwen Trial Judgement, para. 2681; ICC, Ntaganda Trial Judgement, para. 691; ICTY, 
Kordic & Cerkez Appeal Judgement, para. 94; ICTY, Blagojevic & Jokic Trial Judgement, paras 545-546; ICTY, Limaj et 
al. Trial Judgement, para. 183; MICT, Seselj Appeal Judgement, para. 57.

2314	 ICC, Ongwen Trial Judgement, para. 2681; ICC, Bemba Trial Judgement, para. 163; ICTY, Blagojevic & Jokic Trial Judge-
ment, para. 545; ICTY, Kunarac et al. Appeal Judgement, paras 94-96.

2315	 ICC, Situation in the Republic of Kenya Investigation Authorisation Decision, para. 224; ICC, Al Bashir Decision on the 
Prosecution’s Application for a Warrant of Arrest, para. 81; ICTY, Blagojevic & Jokic Trial Judgement, para. 546.

2316	 ICC OTP, Report on Preliminary Examination Activities (2015), 2015, paras 96-100, 301, 307.
2317	 ICC, Katanga & Chui Decision on the Confirmation of Charges, paras 410-412.
2318	 ICC, Katanga Trial Judgement, para. 1123; ICC, Ongwen Trial Judgement, para. 2682; ICC, Ntaganda Trial Judgement, 

para. 692; ICC, Ruto et al. Decision on the confirmation of charges, para. 179; ICTY, Kordic & Cerkez Appeal Judge-
ment, para. 94; ICTY, Blagojevic & Jokic Trial Judgement paras 544-546. See also, ICTY, Blaskic Trial Judgement, para. 
658; ICTY, Brdanin Trial Judgement, para. 135; ICTY, Kunarac et al. Trial Judgement, para. 429; ICTY, Kunarac et al. 
Appeal Judgement, para. 94; ICTY, Blaskic Appeal Judgement, para. 101.

2319	 ICC, Katanga Trial Judgement, para. 1162; ICTY, Kordic & Cerkez Appeal Judgement, para. 94; ICTY, Blaskic Appeal 
Judgement, para. 101; ICTY, Kunarac Appeal Judgement, para. 94.

2320	 ICC, Ntaganda Decision on Confirmation of Charges, para. 24.
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CASE STUDY: "SYSTEMATIC" ATTACK
Factors to consider in determining whether an attack was systematic include:2321

•	 the existence of a pattern of criminal conduct;
•	 temporally and/or geographically repeated and coordinated attacks;
•	 the involvement of political or military authorities in the attack;
•	 the existence of a plan or policy targeting a civilian population;
•	 the adoption and institutionalisation of discriminatory procedures against a civilian popu-

lation; and
•	 the means and methods used during the attack.

iii.	 The Attack was Committed Pursuant to or in Furtherance of a State or 
Organisational Policy to Commit such an Attack

1167.	 The ICTY/ICTR did not require the existence of a state or organisational policy as a 
separate legal element for crimes against humanity, although both Courts recognised 
that “the existence of a policy or plan may […] be useful in establishing that the attack 
was directed against a civilian population and that it was widespread or systematic”.2322

1168.	 The ICC Statute, which represents the latest iteration of crimes against humanity, 
requires it to be established that the attack was committed pursuant to, or in fur-
therance of, a State or organisational policy to commit such an attack.2323 Similarly, 
Draft Bill 7290 requires an attack which is in “pursuance of or in support of a policy 
of a State or organisation aimed at committing such an attack”.2324

1169.	 This element requires there to be evidence which can establish that the attack was 
deliberately committed by a State or organisation in furtherance of a policy, as op-
posed to being spontaneous, random or isolated in character.2325

1170.	 The policy can be that of a State or an organisation. An organisation is a group that 
governs a specific territory or has a sufficient level of organisation and capabilities 
(i.e., a structure, hierarchy and material capacity) to coordinate a widespread or 
systematic attack against a civilian population.2326

2321	 ICC, Gbagbo Decision on Confirmation of Charges, paras 223-224; ICC, Al Bashir Decision on the Prosecution’s Ap-
plication for a Warrant of Arrest, paras 79-85; ICC, Ruto et al. Decision on the confirmation of charges, paras 1699, 
181-182; ICTR, Akayesu Trial Judgement, para. 173; ICTR, Semanza Appeal Judgement, paras 268-269; ICTY, Kunarac 
et al. Appeal Judgement, para. 98.

2322	 ICTY, Kunarac et al. Appeal Judgement, para. 98; ICTR, Semanza Trial Judgement, para. 369.
2323	 ICC Statute, Article 7(2)(a).
2324	 Draft Bill 7290, Article 442-1.1, Note 1.
2325	 ICC, Katanga Trial Judgement, para. 1113; ICC, Bemba Trial Judgement, para. 161; ICC, Ongwen Trial Judgement, 

para. 2678; ICC, Gbagbo Decision on Confirmation of Charges, para. 215; ICC, Bemba Decision on Confirmation of 
Charges, para. 81.

2326	 ICC, Katanga Trial Judgement, para. 1119; ICC, Ongwen Trial Judgement, para. 2677; ICC, Gbagbo Decision on Con-
firmation of Charges, para. 217; ICC, Bemba Decision on Confirmation of Charges, para. 81; ICC, Ruto et al. Decision 
on the confirmation of charges, para. 185.
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https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04777.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04777.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04777.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
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1171.	 A “policy” signifies that the State or organisation intended/meant to carry out an attack 
against a civilian population, whether through its actions or deliberate omissions.2327 
An attack that was planned, directed, organised, promoted or actively encouraged by 
a State or organisation would satisfy this criterion, even if a policy was not formally 
adopted.2328 That said, the plan need not necessarily be pre-established, it may also 
“crystallise or develop only as actions are undertaken by the perpetrators”.2329 There 
is no prescribed requirement as to the content of the policy which would satisfy this 
element.2330

CASE STUDY: EXISTENCE OF A STATE OR ORGANIZATIONAL POLICY 
TO COMMIT AN ATTACK
Factors that might demonstrate the existence of a State or organisational policy to commit an 
attack include:2331

•	 the identification and designation of victims by the accused prior to the attack;
•	 the preparation or mobilization of the armed forces prior to the attack;
•	 the allocation of substantial resources in preparation for the attack;
•	 public statements made prior to the attack;
•	 meetings among high-ranking officials of a State or organization prior to the attack where 

discussions of military nature (e.g., logistics and strategy) took place;
•	 the appointment of commanders responsible for the attack; and
•	 the recurrence of similar attacks.

iv.	 The Individual Conduct was Committed as Part of the Attack

1172.	 Finally, it must also be established that the individual criminal act (e.g., murder, 
torture, etc.) was committed as part of the attack directed against the civilian pop-
ulation. This can be assessed based on whether the conduct is similar to other acts 
committed during that attack.2332 Consideration should be given to the characteristics, 
aims, nature and consequences of the acts concerned.2333 In other words, the act in 
question must not be isolated criminal conduct that “clearly differ[s]” from other 
constituent acts of the attack.2334

2327	 ICC, Katanga Trial Judgement, para. 1108, 1113.
2328	 ICC, Ruto et al. Decision on the confirmation of charges, para. 210; ICC, Gbagbo Decision on Confirmation of Charges, 

para. 214.
2329	 ICC, Ongwen Trial Judgement, para. 2679; ICC, Ntaganda Trial Judgement, para. 674.
2330	 ICC, Katanga Trial Judgement, para. 1106.
2331	 ICC, Katanga Trial Judgement, para. 1199; ICC, Ongwen Trial Judgement, para. 2679; ICC, Ntaganda Trial Judgement, 

para. 674; ICC, Ruto et al. Decision on the confirmation of charges, para. 219; ICC, Ntaganda Decision on Confirma-
tion of Charges, paras 19-20; ICC, Al Hassan Decision on Confirmation of charges, para. 154; ICC, Gbagbo Decision 
on Confirmation of Charges, para. 218.

2332	 ICC, Katanga Trial Judgement, para. 1124; ICC, Bemba Trial Judgement, para. 165.
2333	 ICC, Ongwen Trial Judgement, para. 2688; ICC, Ntaganda Trial Judgement, para. 696; ICC, Katanga Trial Judgement, 

para. 1124; ICC, Bemba Trial Judgement, para. 165; ICTY, Blagojevic & Jokic Trial Judgement, para. 547; ICTR, Semanza 
Trial Judgement, para. 326.

2334	 ICC, Katanga Trial Judgement, para. 1124; ICC, Bemba Trial Judgement, para. 165; ICTY, Kunarac et al. Appeal Judge-
ment, para. 100.
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https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_01004.PDF
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https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
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https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
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c)	 The Perpetrator Knew that the Conduct was Part of or Intended the Conduct to be 
Part of a Widespread or Systematic Attack Directed Against a Civilian Population

1173.	 To prove the second contextual element of crimes against humanity, it must be 
established that the perpetrator was aware that a widespread or systematic attack 
directed against a civilian population was taking place and that their action was part 
of that attack.2335 Accordingly, there must be proof that the perpetrator knowingly 
participated in the attack.2336

1174.	 That said, the evidence need not establish that the perpetrator had knowledge of all 
of the characteristics of the attack, nor the precise details of the plan or policy of the 
State or organization.2337 Moreover, motive is irrelevant; there is no requirement to 
demonstrate that the perpetrator subscribed to the State’s or organization’s criminal 
designs or intended their act to form a part of the attack.2338 It is sufficient that the 
perpetrator knowingly participated in the attack, i.e., that they knew that their actions 
were part of an attack on a civilian population.2339

ICC, KATANGA TRIAL JUDGEMENT, PARA. 1125 [FOOTNOTES OMITTED]
[T]he perpetrator must know that the act in question is part of the widespread or systematic attack 
against the civilian population. [This requires] proof that the perpetrator of the act knowingly 
participated in the attack directed against a civilian population; such knowledge constitutes the 
foundation of a crime against humanity as it elucidates the responsibility of the perpetrator of 
the act within the context of the attack considered as a whole. However, […] the perpetrator [does 
not need to have] had knowledge of all of the characteristics of the attack or the precise details 
of the plan or policy of the State or organisation. Nor is it required that the perpetrator of the 
act subscribed to the State or the organisation’s criminal design […]. The perpetrator’s motive is 
[irrelevant], it suffices to establish, in view of the context, knowledge of the particular fact that 
his or her act formed part of the attack.

2335	 ICC, Bemba Trial Judgement, para. 167; ICC, Katanga Trial Judgement, para. 1123; ICC, Bemba Decision on Confir-
mation of Charges, para. 88; ICTY, Kunarac et al. Appeal Judgement, para. 102; ICTY, Mrksic & Sljivancanin Appeal 
Judgement, para. 41; ICTY, Blagojevic & Jokic Trial Judgement, para. 547; ICTY, Limaj et al. Trial Judgement, para. 
190; ICTY, Kunarac et al. Trial Judgement, para. 100.

2336	 ICC, Katanga Trial Judgement, para. 1125; ICTY, Blagojevic & Jokic Trial Judgement, para. 548; ICTY, Milutinovic Trial 
Judgement, para. 158; ICTR, Semanza Trial Judgement, para. 332; ICTR, Bagilishema Trial Judgement, para. 94.

2337	 ICC, Katanga Trial Judgement, para. 1125; ICC, Ongwen Trial Judgement, para. 2691; ICTY, Milutinovic Trial Judge-
ment, para. 158.

2338	 ICC, Katanga Trial Judgement, para. 1125; ICTY, Blagojevic & Jokic Trial Judgement, para. 548; ICTR, Kanyarukiga 
Appeal Judgement, para. 262; ICTR, Semanza Trial Judgement, para. 332.

2339	 ICC, Katanga Trial Judgement, para. 1125; ICC, Bemba Trial Judgement, para. 167; ICTY, Blagojevic & Jokic Trial 
Judgement, para. 548; ICTY, Blaskic Appeal Judgement, para. 124; ICTY, Kunarac Appeal Judgement, paras 99, 102.
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3.	 Underlying Acts of Crimes against Humanity

a)	 Introduction

1175.	 As mentioned above, Ukrainian legislation does not currently criminalise crimes 
against humanity.2340 However, if and when Draft Bill 7290 enters into force, Article 
442-1 of the CCU will introduce the underlying acts of crimes against humanity, which 
broadly correspond to those set out in the international instruments.

1176.	 Accordingly, the present section will provide an analysis of the underlying offences 
which amount to crimes against humanity under the international instruments and 
will rely on the legal framework of the international criminal courts and tribunals 
to interpret these offences.

1177.	 For each underlying act, the section will detail: (1) the objective elements of the of-
fence under international criminal law (i.e., the physical element or actus reus); and 
(2) the subjective elements of the offence under international criminal law (i.e., the 
mental element or mens rea).

b)	 Crime against Humanity of Murder (ICC Statute, Article 7(1)(a); ICTY Statute, Article 
5(a); ICTR Statute, Article 3(a); SCSL Statute, Article 2(a))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR MURDER 
AS A CRIME AGAINST HUMANITY THE FOLLOWING ELEMENTS NEED 
TO BE ESTABLISHED:
1.	 Objective element

•	 The perpetrator killed (caused death of) one or more persons (para. 1181).

2.	 Subjective element
•	 The perpetrator intended to kill (cause the death of) one or more persons (para. 1186).

3.	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

2340	 Some of the individual crimes which can amount to a crime against humanity in certain contexts (such as murder, 
rape or enforced disappearance) are contained in the CCU as ordinary crimes. However, these do not currently 
require the contextual elements of crimes against humanity to be proven (i.e., that the conduct took place as part 
of a widespread or systematic attack directed against a civilian population).
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i.	 Applicability under Ukrainian Law

1178.	 International instruments prohibit murder as a crime against humanity,2341 which 
occurs when a person kills or causes the death of another person in the context of a 
widespread and systematic attack on civilians (see above, paras 1140-1151).

1179.	 Murder as a crime against humanity is not currently prohibited under Ukrainian law. 
This conduct is, however, covered by the ordinary crime of murder under Article 
115 of the CCU, which prohibits “murder, that is willful unlawful causing death of 
another person”. Unlike the crime against humanity of murder, however, the CCU 
provision does not require the act of murder to have been committed in the context 
of a widespread or systematic attack directed against a civilian population (i.e., the 
contextual element).

1180.	 In addition, Draft Bill 7290 will introduce (if, and when, it comes into force) the specific 
crime against humanity of murder committed within the framework of a large-scale 
or systematic attack on civilians under Article 442-1.2(3) of the CCU. This provision 
broadly aligns with the objective, subjective and contextual elements of murder as a 
crime against humanity contained in the international instruments.

ii.	 Definition of Murder (Objective element)

1181.	 The objective element of this crime against humanity requires that the perpetrator 
killed one or more persons. Firstly, it must be proven that one or more persons were 
killed by the perpetrator. To establish that the perpetrator killed or caused the death2342 
of one or more persons, the evidence must demonstrate that: (1) a person is dead; 
and (2) there is a causal link between the perpetrator’s unlawful act or omission and 
that person’s death.2343

ICTY, KVOCKA ET AL. APPEAL JUDGEMENT, PARA. 261 
[FOOTNOTES OMITTED]
[F]or the crime of murder under Article 3 of the [ICTY] Statute to be established, the Prosecutor 
bears the onus of proving:

i.	 the death of a victim taking no active part in the hostilities;
ii.	 that the death was the result of an act or omission of the accused or of one or more persons 

for whom the accused is criminally responsible; […]

2341	 ICC Statute, Article 7(1)(a); ICTY Statute, Article 5(a); ICTR Statute, Article 3(a); SCSL Statute, Article 2(a). The crime 
against humanity of murder is also prohibited by the following international instruments: Nuremburg Charter, 
Article 6(c); Tokyo Charter, Article 5(c); ECCC Law, Article 5.

2342	 ICC Elements of Crimes, fn. 7 (“The term ‘killed’ is interchangeable with the term ‘caused death’”).
2343	 ICC, Ongwen Trial Judgement, para. 2696; ICC, Bemba Trial Judgement, paras 87-88; ICC, Katanga Trial Judgement, 

paras 767-769; ICC, Katanga & Chui Decision on the Confirmation of Charges, para. 287; ICC, Bemba Decision on 
Confirmation of Charges, para. 132; ICTY, Karadzic Trial Judgement, para. 446; ICTY, Kvocka et al. Appeal Judgement, 
para. 261; ICTY, Kordic and Cerkez Appeal Judgement, para. 37; ICTR, Akayesu Trial Judgement, para. 589.

https://www.icty.org/x/cases/kvocka/acjug/en/kvo-aj050228e.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/kvocka/acjug/en/kvo-aj050228e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF


441  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

1182.	 To establish that a victim is dead, the victim’s body does not need to have been re-
covered.2344 The death of the victim can be established either by identification of the 
victim’s corpse2345 or by making inferences from the circumstances, such as:

•	 The lack of contact by the victim with family or friends;
•	 The fact that the victim was last seen in an area that was attacked;
•	 The existence of a pattern of mistreatment of other victims by the perpetrators; and
•	 The coinciding or nearly coinciding time of death of other victims.2346

1183.	 Where the case relies on circumstantial evidence to establish that a killing has taken 
place, it is not required to show the exact number,2347 nor precise identity,2348 of the 
alleged victims, as long as their death is the only reasonable conclusion that can be 
drawn from the evidence.2349

1184.	 However, to the extent possible, the evidence should identify:
•	 The location of the alleged murder;
•	 Its approximate date;
•	 The means by which the act was committed;
•	 The circumstances of the incident; and
•	 The perpetrator’s link to the crime.2350

1185.	 To establish a causal link, the evidence must show that the relevant action or omission 
was a substantial — but not necessarily the sole — cause of death.2351

iii.	 Definition of Murder (Subjective element)

1186.	 In regard to the subjective element, it is required that the perpetrator acted with in-
tent,2352 which will be established where: (1) the perpetrator intended to kill (cause 
the death of) one or more persons.

2344	 ICC, Ongwen Trial Judgement, para. 2698; ICC, Bemba Trial Judgement, para. 88; ICC, Katanga Trial Judgement, 
para. 768; ICTY, Krnojelac Trial Judgement, para. 326; ICTY, Halilovic Trial Judgement, para. 37; ICTY, Lukic & Lukic 
Decision on Milan Lukic’s Notice of Verification of Alleged Victim Survivors and Application for Stay of Proceedings, 
para. 29; ICTY, Lukic & Lukic Appeal Judgement, para. 149.

2345	 ICC, Bemba Decision on Confirmation of Charges, para. 132.
2346	 ICTY, Lukic & Lukic Trial Judgement, 20 July 2009, para. 904; ICTY, Karadzic Trial Judgement, fn. 1476; ICTY, Kvocka 

et al. Appeal Judgement, para. 260; ICTY, Halilovic Trial Judgement, para. 37; ICTY, Krnojelac Trial Judgement, para. 
327.

2347	 ICC, Bemba Decision on Confirmation of Charges, para. 134.
2348	 ICC, Bemba Trial Judgement, para. 88; ICC, Ongwen Trial Judgement, para. 2698; ICC, Katanga & Chui Decision on 

the Confirmation of Charges, para. 422.
2349	 ICC, Bemba Trial Judgement, para. 88; ICC, Katanga Trial Judgement, para. 768; ICC, Bemba Decision on Confirmation 

of Charges, para. 132; ICTY, Krnojelac Trial Judgement, para. 326; ICTY, Halilovic Trial Judgement, para. 37; ICTY, 
Lukic & Lukic Decision on Milan Lukic’s Notice of Verification of Alleged Victim Survivors and Application for Stay 
of Proceedings, para. 29; ICTY, Lukic & Lukic Appeal Judgement, para. 149.

2350	 ICC, Ongwen Trial Judgement, para. 2698; ICC, Bemba Decision on Confirmation of Charges, para. 133; ICTY, Celebici 
Trial Judgement, para. 424; ICTY, Tolimir Appeal Judgement, para. 126; ICTY, Kvocka et al. Appeal Judgement, para. 
260; ICTY, Karadzic Trial Judgement, fn. 1476; ICTY, Halilovic Trial Judgement, para. 37; ICTY, Krnojelac Trial Judge-
ment, para. 327.

2351	 ICC, Katanga & Chui Decision on the Confirmation of Charges, para. 296; ICTY, Karadzic Trial Judgement, para. 448; 
ICTY, Krnojelac Trial Judgement, paras 328-329; ICTY, Celebici Trial Judgement, para. 424.

2352	 ICC Statute, Article 30(2)(a); ICC, Katanga Trial Judgement, para. 774, 781; ICC, Bemba Trial Judgement, para. 90; 
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https://www.icty.org/x/cases/milan_lukic_sredoje_lukic/acjug/en/121204_judgement.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/tolimir/acjug/en/150408_judgement.pdf
https://www.icty.org/x/cases/kvocka/acjug/en/kvo-aj050228e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/halilovic/tjug/en/tcj051116e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
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1187.	 The perpetrator intended to kill (cause the death of) one or more persons. Such 
intent will be established where: (1) the perpetrator meant to engage in the act or 
omission (i.e., deliberately acted or failed to act) (intent to conduct)2353 in order to 
cause the death of one or more persons; or (2) the perpetrator was aware that death 
would occur in the ordinary course of events (intent to consequence).2354

1188.	 At the ad hoc tribunals, this intent was interpreted to mean the “death of a victim 
resulting from an act or omission of the accused committed with the intention to kill 
or to cause serious bodily harm which he/she should reasonably have known might 
lead to death”, i.e., it was a probable consequence of their act or omission.2355 At the 
ICC, a higher standard is required, namely that it was virtually certain that the death 
would occur in the ordinary course of events.2356

1189.	 The intent to murder can be inferred from the circumstances, for example, the use 
of a firearm against an unarmed person,2357 or a deliberate artillery attack on a town 
occupied by civilians, which demonstrates that the perpetrators had knowledge of 
the probability that the attack would cause death.2358

ICTY, Celebici Trial Judgement, para. 439; ICTR, Bagilishema Trial Judgement, para. 84.
2353	 ICC Statute, Article 30(2)(a); ICC, Katanga Trial Judgement, para. 774; ICTY, Karadzic Trial Judgement, paras 447-448; 

ICTY, Kvocka et al. Appeal Judgement, para. 261; ICTR, Akayesu Trial Judgement, para. 589.
2354	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, para. 774, 781; ICC, Bemba Trial Judgement, para. 

90; ICTY, Stakic Appeal Judgement, paras 236, 239; ICTR, Akayesu Trial Judgement, para. 589.
2355	 ICTY, Karadzic Trial Judgement, paras 447-448; ICTY, Krstic Trial Judgement, para. 485; ICTY, Brdanin Trial Judge-

ment, paras 381, 690; ICTY, Celebici Appeal Judgement, paras 422-423; ICTY, Celebici Trial Judgement, paras 424-439; 
ICTY, Blaskic Trial Judgement, para. 217; ICTY, Kupreskic Trial Judgement, paras 560-561; ICTY, Kordic and Cerkez 
Trial Judgement, paras 235-236; ICTY, Kvocka et al. Trial Judgement, para. 132; ICTY, Krnojelac Trial Judgement, para. 
324; ICTY, Vasiljevic Trial Judgement, para. 205; ICTY, Naletilic & Martinovic Trial Judgement, para. 248; ICTY, Stakic 
Trial Judgement, para. 747 (with reference to paras 631, 584-587). For ICTR jurisprudence, see ICTR, Kayishema et 
al. Trial Judgement, para. 140; ICTR, Bagilishema Trial Judgement, paras 84-85.

2356	 See ICC, Katanga Trial Judgement, paras 775-776.
2357	 ICC, Bemba Decision on Confirmation of Charges, para. 138; ICTY, Celebici Trial Judgement, para. 903.
2358	 ICTY, Strugar Trial Judgement, para. 240.

https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01A/MSC34186R0000621573.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/kvocka/acjug/en/kvo-aj050228e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icty.org/x/cases/stakic/acjug/en/sta-aj060322e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/mucic/acjug/en/cel-aj010220.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/kupreskic/tjug/en/kup-tj000114e.pdf
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icty.org/x/cases/vasiljevic/tjug/en/vas021129.pdf
http://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01/MSC45055R0000620218.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01A/MSC34186R0000621573.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/strugar/tjug/en/str-tj050131e.pdf
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c)	 Crime Against Humanity of Extermination (ICC Statute, Article 7(1)(b); ICTY Statute, 
Article 5(b); ICTR Statute, Article 3(b); SCSL Statute, Article 2(b))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
EXTERMINATION AS A CRIME AGAINST HUMANITY THE FOLLOWING 
ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective elements

•	 The perpetrator killed one or more persons, including by inflicting conditions of life calcu-
lated to bring about the destruction of part of a population (para. 1194).

•	 The conduct constituted, or took place as part of, a mass killing of members of a civilian 
population (para. 1198).

(2)	 Subjective elements
•	 The perpetrator intended to kill one or more persons (para. 1203).
•	 The perpetrator was aware that their conduct constituted, or took place as part of, a mass 

killing of members of a civilian population (para. 1204).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability Under Ukrainian Law

1190.	 International instruments prohibit the crime against humanity of extermination,2359 
which includes “the intentional infliction of conditions of life, inter alia the depri-
vation of access to food and medicine, calculated to bring about the destruction of 
part of a population”.2360

1191.	 Extermination as a crime against humanity is not currently prohibited under Ukrainian 
law. However, Draft Bill 7290 will introduce (if, and when, it comes into force) the 
specific crime against humanity of extermination committed within the framework 
of a large-scale or systematic attack on civilians under Article 442-1.2(2) of the CCU. 
Note 2 to Article 442-1 defines extermination as “the deprivation of life of one or more 
persons by means of deliberately created living conditions aimed at the destruction 
of part of the population, including by deprivation of access to food or medicine”.

1192.	 This definition appears to require the intent to destroy part of a population (“depriva-
tion of life…aimed at the destruction of part of the population”), which is not required by 
the international crime of extermination as defined by the ICC. As discussed below, 

2359	 ICC Statute, Article 7(1)(b); ICTY Statue Article 5(b); ICTR Statute Article 3(b); SCSL Statute, Article 2(b). The crime 
against humanity of extermination is also prohibited by a number of other international instruments: Nuremburg 
Charter, Article 6(c); Tokyo Charter, Article 5(c); KSC & SPO Statute, Article 13(1)(b); ECCC Law, Article 5.

2360	 ICC Statute, Article 7(2)(b).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://www.scp-ks.org/sites/default/files/public/05-l-053_a.pdf
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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there is no specific intent to destroy required for the crime of extermination — the 
crime is satisfied where the perpetrator intended to kill the victim and was aware this 
took place within the context of mass killings (see paras 1204, 1205).

ii.	 Definition of Extermination (Objective elements)

1193.	 The objective elements of this crime against humanity requires that: (1) the perpe-
trator killed one or more persons; and (2) the conduct constituted, or took place as 
part of, a mass killing of members of a civilian population.

ICTY, KARADZIC TRIAL JUDGEMENT, PARA. 483 
[FOOTNOTES EXCLUDED]
The actus reus of extermination consists of “the act of killing on a large scale”. This in-
volves “any act, omission or combination thereof which contributes directly or indirectly 
to the killing of a large number of individuals”.

1194.	 The perpetrator killed one or more persons, including by inflicting conditions of 
life calculated to bring about the destruction of part of a population. To establish 
this element, it must be demonstrated that one or more persons were killed by the 
perpetrator. This may be proven using evidence of different methods of killing, showing 
that the perpetrator caused the death of the victim(s) either directly or indirectly.2361

1195.	 To establish that the perpetrator killed or caused the death of one or more persons, the 
evidence must demonstrate that: (1) a person is dead; and (2) that there is a causal 
link between the perpetrator’s unlawful act or omission and that person’s death.2362

1196.	 This element is substantively the same as the first element of the crime against hu-
manity of murder. The requirements to establish that one or more persons are dead, 
found above in paras 1183-1185, should be considered.

1197.	 In addition to direct killing, extermination may also be committed by inflicting 
conditions of life calculated to bring about the destruction of part of a population. 
These conditions usually lead to a slow death for the victim(s) over a certain period 
of time.2363

2361	 ICC Elements of Crimes, fn. 8.
2362	 ICC, Ongwen Trial Judgement, para. 2696; ICC, Bemba Trial Judgement, paras 87-88; ICC, Katanga Trial Judgement, 

paras 767-769; ICC, Katanga & Chui Decision on the Confirmation of Charges, para. 287; ICC, Bemba Decision on 
Confirmation of Charges, para. 132; ICTY, Karadzic Trial Judgement, para. 446; ICTY, Kvocka et al. Appeal Judgement, 
para. 261; ICTY, Kordic and Cerkez Appeal Judgement, para. 37; ICTR, Akayesu Trial Judgement, para. 589.

2363	 ICTR, Kayishema et al. Trial Judgement, para. 116.

https://www.legal-tools.org/doc/173e23
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/kvocka/acjug/en/kvo-aj050228e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01/MSC45055R0000620218.PDF
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CASE STUDY: EXAMPLES OF CONDITIONS OF LIFE CALCULATED TO 
BRING ABOUT THE DESTRUCTION OF PART OF A POPULATION
The following conditions may qualify as conditions of life calculated to bring about the destruc-
tion of part of a population:2364

•	 Deprivation of adequate food, water and medicine;
•	 Systematic expulsion of members of the group from their homes or deportation;
•	 Lack of proper accommodation;
•	 Lack of sufficient clothing, sanitation and hygiene;
•	 Excessive work or physical exertion;
•	 Denial of the right to medical services; and
•	 Conditions of detention, including severe overcrowding, deprivation of nourishment, and 

lack of access to medical care.

1198.	 The conduct constituted, or took place as part of, a mass killing of members of a 
civilian population. To establish the second element, it must be demonstrated that 
the killings constituted, or took place as part of, a mass killing of members of a ci-
vilian population.2365 In this respect, extermination differs from murder in that: (1) it 
requires an element of mass destruction;2366 and (2) it is directed against a population 
rather than individuals.2367

ICTR, NTAKIRUTIMANA ET AL. APPEAL JUDGEMENT, PARA. 516 
[FOOTNOTES EXCLUDED]
In its Judgement, the Trial Chamber followed the Akayesu Trial Judgement in defining extermina-
tion as “a crime which by its very nature is directed against a group of individuals. Extermination 
differs from murder in that it requires an element of mass destruction, which is not required for 
murder.” The Appeals Chamber agrees with the Trial Chamber that the crime of extermination 
is the act of killing on a large scale. The expressions “on a large scale” or “large number” do not, 
however, suggest a numerical minimum.

1199.	 In doing so, it must be established that the killing formed a part of an extermination 
campaign that involved large-scale killings.2368 This includes situations where the kill-

2364	 ICC Statute, Article 7(2)(b); ICC Elements of Crimes, fn. 4. See also, ICTY, Brdanin Trial Judgement, paras 691, 912, 
918, 928; ICTR, Rutaganda Trial Judgement, para. 52; ICTR, Kayishema et al. Trial Judgement, paras 115-116; ICTY, 
Karadzic Trial Judgement, para. 547; ICTY, Stakic Trial Judgement, para. 517.

2365	 ICC, Al Bashir Decision on the Prosecution’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al 
Bashir, para. 96.

2366	 ICTR, Akayesu Trial Judgement, para. 591; ICTR, Kajelijeli Trial Judgement, para. 890; ICTR, Ntakirutimana et al. 
Appeal Judgement, para. 516; ICTY, Krajisnic Trial Judgement, para. 716; ICTY, Martic Trial Judgement, para. 62.

2367	 ICTR, Semanza Trial Judgement, para. 340; ICTR, Akayesu Trial Judgement, para. 591; ICTY, Vasiljevic Trial Judgement, 
paras 227, 232.

2368	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 188.

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-17/MSC12461R0000545556.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.legal-tools.org/doc/f0dbbb/pdf/
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01/MSC45055R0000620218.PDF
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://www.legal-tools.org/doc/e26cf4/pdf/
https://www.legal-tools.org/doc/e26cf4/pdf/
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.refworld.org/cases,ICTR,404466007.html
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-17/MSC12461R0000545556.PDF
https://www.icty.org/x/cases/krajisnik/tjug/en/kra-jud060927e.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icty.org/x/cases/vasiljevic/tjug/en/vas021129.pdf
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ings of the victims were the initial part of what later on turned out to be a campaign 
of mass killing.2369 That being said, the evidence must show that the relevant killings 
form part of the same operation, rather than an aggregation of unrelated and sepa-
rate killings committed in different locations, by different perpetrators and over an 
extended period of time.2370

1200.	 Although extermination is the act of killing a large number of people, this does not 
suggest that a numerical minimum must be reached.2371 An assessment of whether 
the element of massiveness has been reached will depend on a case-by-case analysis 
of all relevant factors.2372 However, the scale of the killing required for extermination 
must be substantial, and responsibility for a single or a limited number of killings is 
insufficient.2373 Extermination has been found in relation to the killing of thousands 
of victims, as well as the killing of around 60 persons.2374

ICTR, KAJELIJELI TRIAL JUDGEMENT, PARA. 893
The Chamber is satisfied that a single killing or a small number of killings do not constitute an 
extermination. In order to give practical meaning to the charge as distinct from murder, there 
must in actual fact be a large number of killings, and the attack should have been directed against 
a group, such as a neighbourhood, as opposed to any specific individuals within it. However, the 
Chamber may consider evidence under this charge relating to the murder of specific individuals 
as an illustration of the extermination of the targeted group.

1201.	 As the act used to carry out the offence of extermination involves an element of mass 
destruction, this crime against humanity is closely related to the crime of genocide.2375 
However, extermination is much broader in scope as it: (1) applies to situations 
where only some members of a group are killed but others are spared; and (2) can 
be directed against a wider array of groups of individuals, covering not only nation-
al, ethnical, racial and religious groups,2376 but also other groups including (but not 
limited to) political, social or linguistic groups or groups based on the individuals’ 
sexual orientation.2377

2369	 ICC Elements of Crimes, Article 7(1)(b), fn. 10.
2370	 ICTY, Karadzic Trial Judgement, para. 484; ICTY, Tolimir Appeal Judgement, para. 147; ICTR, Karemera Appeal Judge-

ment, para. 661; ICTR, Bagosora et. al. Appeal Judgement, para. 396.
2371	 ICTY, Stakic Appeal Judgement, para. 260; ICTY, Blagojevic and Jokic Trial Judgement, para. 574; ICTR, Setako Trial 

Judgement, para. 480.
2372	 ICTY, Stakic Trial Judgement, para. 640; ICTY, Lukic & Lukic Appeal Judgement, para. 538; ICTY, Blagojevic and Jokic 

Trial Judgement, para. 573; ICTR, Nahimana et al. Trial Judgement, para. 1061.
2373	 ICTR, Semanza Trial Judgement, para. 340; ICTR, Ntakirutimana et al. Trial Judgement, paras 813-814; ICTY, Vasiljevic 

Trial Judgement, paras 227, 232.
2374	 ICTY, Lukic & Lukic Appeal Judgement, para. 537.
2375	 ILC Draft Code of Crimes Against the Peace and Security of Mankind with commentaries, 1996, p. 48.
2376	 These groups are expressly protected by the Convention on the Prevention and Punishment of the Crime of Geno-

cide, Article 2.
2377	 Ambos, The Treatise on International Criminal Law: vol. II: The Crimes of Sentencing, Oxford University Press, 2014, pp 

84-85.

https://www.refworld.org/cases,ICTR,404466007.html
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/tolimir/acjug/en/150408_judgement.pdf
https://cld.irmct.org/assets/filings/474-ICTR-98-44-4905-1-KAREMERA-ET-AL-APPEAL-JUDGEMENT.pdf
https://cld.irmct.org/assets/filings/474-ICTR-98-44-4905-1-KAREMERA-ET-AL-APPEAL-JUDGEMENT.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-98-41/MSC19278R0000565076.PDF
https://www.icty.org/x/cases/stakic/acjug/en/sta-aj060322e.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-04-81/MSC38979R0000561309.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-04-81/MSC38979R0000561309.PDF
https://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://www.icty.org/x/cases/milan_lukic_sredoje_lukic/acjug/en/121204_judgement.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-52/MSC26797R0000541998.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-17/MSC41245R0000540233.PDF
https://www.icty.org/x/cases/vasiljevic/tjug/en/vas021129.pdf
https://www.icty.org/x/cases/milan_lukic_sredoje_lukic/acjug/en/121204_judgement.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/7_4_1996.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention on the Prevention and Punishment of the Crime of Genocide.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention on the Prevention and Punishment of the Crime of Genocide.pdf
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iii.	 Definition of Extermination (Subjective element)

1202.	 The subjective element of the crime against humanity of extermination requires an 
intent to kill the victims, with knowledge that this took place as part of a mass killing 
of members of the civilian population.2378

1203.	 The perpetrator intended to kill (cause the death of) one or more persons. Such 
intent will be established where: (1) the perpetrator meant to engage in the act or 
omission (i.e., deliberately acted or failed to act) (intent to conduct)2379 in order to 
cause the death of one or more persons; or (2) the perpetrator was aware that death 
would occur in the ordinary course of events (i.e., it was virtually certain it would 
occur) (intent to consequence).2380 At the ICC, awareness that the consequence would 
occur in the ordinary course of events requires virtual certainty that the events would 
occur.2381

1204.	 The perpetrator was aware that their conduct constituted, or took place as part 
of, a mass killing of the civilian population. Accordingly, the perpetrator must have 
knowledge that the circumstance surrounding their conduct existed, i.e., they must 
have been aware that their conduct constituted or took place as part of a mass killing 
of the civilian population.2382

1205.	 It should be noted that at the ICTY and ICTR, the mens rea of extermination was ex-
pressed as requiring that the perpetrator intended that a large number of individuals 
be killed or to have systematically subjected a large number of people to conditions 
of living that would lead to their deaths.2383 This differs from the ICC standard which 
only requires the perpetrator have intent to kill the victims, with awareness their 
conduct constituted or took place as part of a mass killing.

1206.	 As mentioned above, Draft Bill 7290 defines the subjective element of extermination 
as (“deprivation of life…aimed at the destruction of part of the population”). Ukrainian 
judges may therefore rely on the ICTY/ICTR definition of the subjective elements of 
extermination as more closely reflecting the law in Ukraine. Nonetheless, it should be 
borne in mind that international standards do not require the intent to kill a certain 
threshold number of victims2384 and, unlike genocide, does not require an intent to 
destroy the group or part of the group to which the victims belong, or pursuant to a 
pre-existing plan or policy.2385

2378	 ICC Statute, Article 30(2)(a)-(b) and 30(3).
2379	 ICC, Katanga Trial Judgement, para. 774.
2380	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, paras 774, 781; ICC, Bemba Trial Judgement, para. 

90.
2381	 See ICC, Katanga Trial Judgement, paras 775-776.
2382	 ICC Statute, Article 3(3).
2383	 ICTY, Karadzic Trial Judgement, para. 485; ICTY, Tolimir Trial Judgement, para. 726; ICTR, Simba Trial Judgement, 

para. 422 (“Although extermination is the act of killing a large number of people, such a designation does not suggest 
that a numerical minimum must be reached. The mental element for extermination is the intent to perpetrate or to 
participate in a mass killing”); ICTR, Mpambara Trial Judgement, para. 10 (“the accused must intend by his actions 
to bring about the deaths on a large-scale”).

2384	 ICTY, Karadzic Trial Judgement, para. 486; ICTY, Stakic Appeal Judgement, para. 260; ICTR, Ntakirutimana et al. Appeal 
Judgement, paras 516, 522. See also ICTY, Tolimir Trial Judgement, para. 726; ICTY, Popovic et al. Trial Judgement, 
para. 801; ICTY, Krajisnik Trial Judgement, para. 716.

2385	 ICTY, Karadzic Trial Judgement, para. 486; ICTY, Krstic Appeal Judgement, para. 225; ICTY, Tolimir Trial Judgement, 

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/tolimir/tjug/en/121212.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-01-76/MSC42505R0000548878.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-01-65/MSC35658R0000551199.PDF
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/stakic/acjug/en/sta-aj060322e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-17/MSC12461R0000545556.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-17/MSC12461R0000545556.PDF
https://www.icty.org/x/cases/tolimir/tjug/en/121212.pdf
https://www.icty.org/x/cases/popovic/tjug/en/100610judgement.pdf
https://www.icty.org/x/cases/krajisnik/tjug/en/kra-jud060927e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/krstic/acjug/en/krs-aj040419e.pdf
https://www.icty.org/x/cases/tolimir/tjug/en/121212.pdf
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ICTY, KARADZIC TRIAL JUDGEMENT, PARA. 486 
[FOOTNOTES OMITTED]
In line with the jurisprudence on the actus reus, the mens rea of extermination similarly does not 
requires the intent to kill a certain threshold number of victims. Additionally, there is no require-
ment that that act of extermination be carried out with the intent to destroy the group or part of 
the group to which the victims belong, or pursuant to a pre-existing plan or policy.

d)	 Crime against Humanity of Enslavement (ICC Statute, Article 7(1)(c); ICTY Statute, 
Article 5(c); ICTR Statute, Article 3(c); SCSL Statute, Article 2(c))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
ENSLAVEMENT AS A CRIME AGAINST HUMANITY THE FOLLOWING 
ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective element

•	 The perpetrator exercised any or all of the powers attaching to the right of ownership over 
one or more persons, such as by purchasing, selling, lending or bartering such a person or 
persons, or by imposing on them a similar deprivation of liberty (para. 1210).

(2)	 Subjective element
•	 The perpetrator intended to exercise any or all of the powers attaching to the right of ownership 

over one or more persons or to impose on them a similar deprivation of liberty (para. 1214).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1207.	 International instruments prohibit the crime against humanity of enslavement,2386 
which the ICC Statute defines as “the exercise of any or all of the powers attaching 
to the right of ownership over a person and includes the exercise of such power in 
the course of trafficking in persons, in particular women and children”.2387

para. 726; ICTY, Popovic et al. Trial Judgement, para. 801; ICTY, Stakic Trial Judgement, para. 639; ICTY, Vasiljevic 
Trial Judgement, para. 227.

2386	 ICC Statute, Article 7(1)(c); ICTY Statue Article 5(c); ICTR Statute Article 3(c); SCSL Statute, Article 2(c). The crime 
against humanity of enslavement is also prohibited by a number of other international instruments: Convention to 
Suppress the Slave Trade and Slavery (1923), Article 2; Nuremburg Charter, Article 6(c); Tokyo Charter, Article 5(c); 
1956 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar 
to Slavery, Article 1; ICCPR, Article 8; ECCC Law, Article 5; KSC & SPO Statute, Article 13(1)(c).

2387	 ICC Statute, Article 7(2)(c).

https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/popovic/tjug/en/100610judgement.pdf
https://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://www.icty.org/x/cases/vasiljevic/tjug/en/vas021129.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.ohchr.org/sites/default/files/slavery.pdf
https://www.ohchr.org/sites/default/files/slavery.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://www.refworld.org/docid/58c156dc4.html
https://www.refworld.org/docid/58c156dc4.html
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
https://www.scp-ks.org/sites/default/files/public/05-l-053_a.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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1208.	 Enslavement as a crime against humanity is not currently prohibited under Ukrainian 
law. Nonetheless, the domestic crime of human trafficking is broad enough to cover 
much of the conduct prohibited by the crime against humanity of enslavement. This 
crime is covered by Article 149 of the CCU, which prohibits “[t]rafficking in human 
beings […] for the purpose of exploitation […]”. According to Note 1 to this provision, 
exploitation of human beings includes, inter alia, “forced labour or forced servicing, 
servitude or usages similar to servitude, servile status, involvement into indentured 
servitude”. Unlike the crime against humanity of enslavement, however, the CCU 
provision does not require the act of human trafficking to have been committed in 
the context of a widespread or systematic attack directed against a civilian population 
(i.e., the contextual element for crimes against humanity (see above, para. 1161)).

1209.	 In addition, Draft Bill 7290 will introduce (if, and when, it comes into force) the specific 
crime against humanity of enslavement, which prohibits the intentional commis-
sion (infliction) of conversion to slavery or human trafficking committed within the 
framework of a large-scale or systematic attack on civilians under Article 442-1.1(5) 
of the CCU. This provision should be interpreted to align with definition of the crime 
against humanity of enslavement contained in the international instruments.

ii.	 Definition of Enslavement (Objective element)

1210.	 The objective element of this crime against humanity requires that the perpetrator 
exercised any or all of the powers attaching to the right of ownership over one or 
more persons. This element requires the perpetrator to have purchased, sold, lent, 
or bartered the victim, or imposed a similar deprivation of liberty on him/her.2388

1211.	 Exercising powers attaching to the right of ownership means the use, enjoyment 
and disposal of a person who is regarded as property, by placing them in a situation 
of dependence and depriving them of any form of autonomy.2389 This definition is 
broad and includes “chattel” or “transactional” slavery.2390 However, the enslavement 
does not need to involve a commercial transaction,2391 and includes imposing on the 
victim similar deprivations of liberty, such as by exacting forced labor or otherwise 
reducing them to a servile status,2392 or “trafficking in persons, in particular women 
and children”.2393 Imposition of “similar deprivation of liberty” may take many forms 
and “may cover situations where the victims have not been physically confined, but 
were otherwise unable to leave as they would have nowhere else to go and fear for 
their lives”.2394

2388	 ICC Elements of Crimes, Article 7(1)(c), Element 1.
2389	 ICC, Katanga Trial Judgement, para. 975.
2390	 Cryer et al. (Eds.), An Introduction to International Criminal Law and Procedure, 3rd Edition, CUP, 2015, p. 473; ICTY, 

Kunarac Appeal Judgement, para. 117.
2391	 ICC, Ongwen Trial Judgement, para. 2713; ICC, Katanga Trial Judgement, para. 976; ICC, Ntaganda Trial Judgement, 

para. 952; SCSL, Taylor Trial Judgement, para. 420; SCSL, Brima et al. Trial Judgement, para. 709.
2392	 "Servile status" is defined as a person in the condition or status resulting from any of the institutions or practices 

of slavery. See, 1956 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and 
Practices Similar to Slavery, Article 7(b).

2393	 ICC Elements of Crimes, Article 7(1)(c), fn. 11.
2394	 ICC, Ongwen Trial Judgement, para. 2713; ICC, Ntaganda Trial Judgement, para. 952; SCSL, Taylor Trial Judgement, 

para. 420; SCSL, Brima et al. Trial Judgement, para. 709. See also, ICC, Katanga Trial Judgement, para. 977.

https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/AFRC/613/SCSL-04-16-T-613s.pdf
https://www.refworld.org/docid/58c156dc4.html
https://www.refworld.org/docid/58c156dc4.html
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
http://www.rscsl.org/Documents/Decisions/AFRC/613/SCSL-04-16-T-613s.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
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CASE STUDY: EXERCISE OF THE POWER OF OWNERSHIP
There is no exhaustive list of situations or circumstances that reflect the exercise of the power 
of ownership;2395 however, a case-by-case assessment should be made, taking into account the 
following factors, among others:2396

•	 detention or captivity and their respective duration;
•	 restrictions on any freedom of choice or movement;
•	 measures taken to prevent or deter escape;
•	 the use of threats, force, or other forms of physical or mental coercion;
•	 forced labor or subjecting the person to servile status;
•	 the exertion of psychological pressure or control;
•	 the victim’s vulnerability;
•	 the socioeconomic conditions in which the power is exerted;
•	 the nature and control of the physical environment;
•	 assertion of exclusivity;
•	 the subjection to cruel treatment and abuse; or
•	 control of sexuality.

1212.	 The subjective nature of the deprivation of liberty — i.e., the victim’s “perception of 
his or her situation as well as his or her reasonable fear”2397 — is also relevant to a 
determination of whether the crime against humanity of enslavement has been estab-
lished. However, despite being a potentially helpful evidentiary factor in determining 
whether an accused’s actions amount to enslavement, the (non-)consent of the victim 
is not an element of enslavement, which is, instead, exclusively concerned with the 
exercise of the rights of ownership over another person.2398

ICTY, KUNARAC APPEAL JUDGEMENT, PARA. 120
[T]he Appeals Chamber does not accept the premise that lack of consent is an element of the 
crime since, in its view, enslavement flows from claimed rights of ownership; accordingly, lack 
of consent does not have to be proved by the Prosecutor as an element of the crime. However, 
consent may be relevant from an evidential point of view as going to the question whether the 
Prosecutor has established the element of the crime relating to the exercise by the accused of 
any or all of the powers attaching to the right of ownership.

2395	 ICC, Katanga Trial Judgement, para. 975; ICC, Ntaganda Trial Judgement, para. 952; ICTY, Kunarac et al. Appeal 
Judgement, para. 119; SCSL, Sesay et al. Trial Judgement, para. 160.

2396	 ICC, Ongwen Trial Judgement, para. 2712; ICC, Katanga, Trial Judgement, para. 976; ICTY, Kunarac et al. Trial Judge-
ment, paras 542-543; ICTY, Kunarac et al. Appeal Judgement, paras 119, 121; SCSL, Sesay et al. Trial Judgement, para. 
160; SCSL, Taylor Trial Judgement, para. 420; ICC, Ntaganda Trial Judgement, para. 952.

2397	 ICC, Katanga Trial Judgement, para. 977; SCSL, Taylor Trial Judgement, para. 420.
2398	 ICTY, Kunarac et al. Appeal Judgement, paras 120-123.

https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.refworld.org/cases,SCSL,49b102762.html
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.legal-tools.org/doc/f74b4f/pdf/
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
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http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf


451  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

1213.	 Judges should note that there is no minimum period during which time the victim 
must be enslaved in order for an exercise of the power of ownership to amount to 
the crime against humanity of enslavement.2399

iii.	 Definition of Enslavement (Subjective element)

1214.	 In regard to the subjective element, it is required that the perpetrator acted with 
intent, which will be established where: (1) perpetrator intended to exercise any or 
all of the powers attaching to the right of ownership over one or more persons or to 
impose on them a similar deprivation of liberty.

1215.	 The perpetrator intended to exercise any or all of the powers attaching to the right 
of ownership over one or more persons or to impose on them a similar deprivation 
of liberty. Such intent will be established where: (1) the perpetrator meant to engage 
in the act or omission (i.e., deliberately acted or failed to act) (intent to conduct) in 
order to exercise any or all of the powers attaching to the right of ownership over 
one or more persons or to impose on them a similar deprivation of liberty; or (2) the 
perpetrator was aware that the exercise of the powers of ownership or a deprivation 
of liberty would occur in the ordinary course of events (intent to consequence).2400 
At the ICC, awareness that the consequence would occur in the ordinary course of 
events requires virtual certainty that the events would occur.2401

1216.	 Note that it is not a requirement of enslavement to prove that the perpetrator “intend-
ed to detain the victims under constant control for a prolonged period of time”.2402

2399	 ICC, Ongwen Trial Judgement, para. 2714; ICTY, Kunarac et al. Appeal Judgement, para. 121.
2400	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, para. 774; ICTY, Kunarac et al. Appeal Judgement, 

para. 122; ICTY, Krnojelac Trial Judgement, para. 350; SCSL, Taylor Trial Judgement, para. 419.
2401	 See ICC, Katanga Trial Judgement, paras 775-776.
2402	 ICTY, Kunarac et al. Appeal Judgement, para. 122.

https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
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e)	 Crime against Humanity of Deportation and Forcible Transfer (ICC Statute, Article 
7(1)(d); ICTY Statute, Article 5(d); ICTR Statute, Article 3(d); SCSL Statute, Article 
2(d))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
DEPORTATION AND FORCIBLE TRANSFER AS A CRIME AGAINST 
HUMANITY THE FOLLOWING ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective elements

•	 The perpetrator deported or forcibly transferred, without grounds permitted under inter-
national law, one or more persons to another State or location, by expulsion or other coercive 
acts (para. 1220).

•	 Such person or persons were lawfully present in the area from which they were so deported 
or transferred (para. 1224).

(2)	 Subjective elements
•	 The perpetrator intended to deport or forcibly transfer one or more persons (para. 1228).
•	 The perpetrator was aware of the factual circumstances that established the lawfulness of 

the person or persons presence in the area from which they were so deported or transferred 
(para. 1230).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1217.	 International instruments prohibit deportation and forcible transfer of the popu-
lation,2403 which occurs when persons are forcibly displaced by expulsion or other 
coercive acts from the area in which they are lawfully present, without grounds 
permitted under international law.2404

1218.	 The crime against humanity of deportation and forcible transfer is not currently 
criminalized under Ukrainian law. However, Draft Bill 7290 will introduce (if, and 
when, it comes into force) into the CCU the crimes against humanity of deportation 
(Article 442-1.1(2)) and forcible transfer (Article 442-1.1(3)) of the population com-
mitted within the framework of a large-scale or systematic attack on civilians. This 
includes the forced relocation or transfer (eviction) of one or more persons, in the 
absence of grounds provided by international law, from the area in which they were 

2403	 ICC Statute, Article 7(1)(d); ICTY Statute, Article 5(d); ICTR Statute, Article 3(d); SCSL Statute, Article 2(d). The crime 
against humanity of deportation is also prohibited by the following international instruments: Nuremburg Charter, 
Article 6(c); Tokyo Charter, Article 5(c); and ECCC Law, Article 5. Deportation or forcible transfer is also prohibited 
as a war crime under Article 8(2)(a)(vii) and Article 8(2)(b)(viii) of the ICC Statute.

2404	 ICC Statute, Article 7(2)(d).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf


453  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

legally located to the territory of another state (deportation) or another area within 
the same state (forcible transfer). As such, Draft Bill 7290 will integrate the defini-
tion of the crime of deportation and forcible transfer as a crime against humanity 
contained in the international instruments.

ii.	 Definition of Deportation or Forcible Transfer (Objective elements)

1219.	 The objective elements of this crime against humanity requires that: (1) the perpetra-
tor deported or forcibly transferred, without grounds permitted under international 
law, one or more persons to another state or location, by expulsion or other coercive 
acts; and (2) such person or persons were lawfully present in the area from which 
they were so deported or transferred.

1220.	 The perpetrator deported or forcibly transferred, without grounds permitted under 
international law, one or more persons to another state or location, by expulsion 
or other coercive acts. First, it must be established that one or more persons were 
deported to another State or transferred to another location within a State.2405 Note, 
however, that while deportation normally requires the individual(s) to be transferred 
across a State border (i.e., a de jure border) to another State, in certain circumstances 
transfer across a de facto border may also amount to deportation.2406 Accordingly, it 
must be proven that one or more acts that the perpetrator performed produced the 
effect of deporting or forcibly transferring the victim(s).2407

ICTY, STAKIC APPEAL JUDGEMENT, PARA. 300 [FOOTNOTES OMITTED]
The crime of deportation requires the displacement of individuals across a border. The default 
principle under customary international law with respect to the nature of the border is that there 
must be expulsion across a de jure border to another country […]. The Appeals Chamber also ac-
cepts that under certain circumstances displacement across a de facto border may be sufficient to 
amount to deportation. In general, the question whether a particular de facto border is sufficient 
for the purposes of the crime of deportation should be examined on a case by case basis in light 
of customary international law.

2405	 The difference between deportation and forcible transfer is that deportation requires movement to another state. 
See, ICC, Decision on the ‘Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute’, para. 
55; ICTY, Stakic Appeal Judgement, para. 278; MICT, Seselj Appeal Judgement, fn. 538.

2406	 ICTY, Stakic Appeal Judgement, para. 289; ICTY, Krajisnik Trial Judgement, para. 723.
2407	 ICC, Ntaganda Trial Judgement, para. 1047; ICC, Ruto et al. Decision on the confirmation of charges, para. 245; ICTY, 

Popovic et al. Trial Judgement, para. 893.
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CASE STUDY: EXAMPLES OF "EXPULSION OF OTHER COERCIVE ACTS"
The following may indicate that coercion was used to deport or transfer the victims:2408

•	 Physical force or fear of violence;
•	 Duress;
•	 Detention;
•	 Psychological oppression;
•	 Abuse of power;
•	 Taking advantage of a coercive environment;
•	 Deprivation of fundamental rights;
•	 Other crimes against humanity or war crimes such as, killing, torture, enforced disappear-

ance, destruction and looting of property;
•	 Sexual violence;
•	 Ill-treatment or untenable living conditions.

1221.	 The deportation or transfer must be by expulsion or other coercive acts.2409 Thus, there 
must be a genuine lack of choice on the part of the individuals displaced.2410 While 
individuals may agree, or even request, to be removed from an area, this is insufficient 
if the consent was not given voluntarily or as a result of individual free will.2411 Only 
if the person genuinely wishes to leave would a displacement be considered lawful 
and thus absolve the perpetrator of criminal responsibility.2412

1222.	 To determine whether this element has been met, the prevailing situation and atmo-
sphere should be considered, as well as other relevant circumstances, such as the 
victims’ vulnerability or the existence of a coercive environment (e.g., a rise in ten-
sion and fear coupled with an increase in military presence).2413 However, incidental 
displacement as a result of an entirely lawful attack, or collateral consequences of a 
lawful attack, does not amount to forcible transfer or displacement.2414

2408	 ICC Elements of Crimes, Article 7(1)(d), fn. 12; ICTY, Naletilic & Martinovic Trial Judgement, para. 519; ICTY, Karadzic 
Trial Judgement, paras 528-529; ICC, Decision on the ‘Prosecution’s Request for a Ruling on Jurisdiction under Ar-
ticle 19(3) of the Statute’, para. 61; Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A 
Commentary, 3rd Edition, Beck Hart, 2016, p. 347.

2409	 ICC Elements of Crimes, Article 7(1)(d); ICTY, Stakic Appeal Judgement, para. 279; ICTY, Krnojelac Trial Judgement, 
para. 475; ICTY, Krnojelac Appeal Judgement, para. 233; ICTY, Krstic Trial Judgement, para. 528.

2410	 ICC, Ntaganda Trial Judgement, para. 1056; ICTY, Stakic Appeal Judgement, para. 279; ICTY, Krnojelac Trial Judgement, 
para. 475; ICTY, Kunarac Trial Judgement, para. 453.

2411	 ICC, Ntaganda Trial Judgement, para. 1056; ICTY, Prlic et al. Trial Judgement, para. 50; ICTY, Karadzic Trial Judge-
ment, para. 489; ICTY, Stakic Appeal Judgement, paras 277, 279; ICTY, Krnojelac Appeal Judgement, para. 229.

2412	 ICTY, Naletilic & Martinovic Trial Judgement, para. 519; ICTY, Karadzic Trial Judgement, para. 489; ICTY, Stakic Appeal 
Judgement, paras 279, 282; ICTY, Krnojelac Appeal Judgement, para. 229.

2413	 ICC, Ntaganda Trial Judgement, para. 1056; ICTY, Stakic Appeal Judgement, para. 282; ICTY, Stakic Trial Judgement, 
paras 85, 707; ICTY, Karadzic Trial Judgement, para. 489; ICTY, Krnojelac Appeal Judgement, para. 229.

2414	 ICC, Ntaganda Trial Judgement, para. 1056; ICTY, Stakic Appeal Judgement, para. 281; ICTY, Krajisnik Trial Judgement, 
para. 724.

https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
http://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icc-cpi.int/CourtRecords/CR2018_04203.PDF
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https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
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https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/stakic/acjug/en/sta-aj060322e.pdf
https://www.icty.org/x/cases/krnojelac/acjug/en/krn-aj030917e.pdf
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1223.	 It must also be demonstrated that the deportation or transfer occurred without grounds 
permitted under international law.2415 There are some limited grounds permitted 
under international law which exist during armed conflict and during peacetime:
c.	 During armed conflict, temporary displacement (or “evacuation”) of civilians for 

humanitarian or imperative military reasons is permitted.2416 In such situations, 
displaced persons must be returned to their homes as soon as the situation al-
lows.2417 Nevertheless, it is unlawful to use so-called “imperative military reasons” 
as a pretext to “evacuate” a civilian population from an area or State and, subse-
quently, seize control over that territory.2418 Additionally, while forcible removal 
for humanitarian reasons is justifiable in certain situations, it is not justified 
where the humanitarian crisis that caused the displacement is itself the result of 
the perpetrator’s own unlawful activity.2419

d.	 During peacetime, deportations or transfers that are necessary to protect national 
security, public order or public health and morals, or the rights and freedoms of 
others may be permitted.2420 Such displacement may also be necessary for human-
itarian reasons in case of epidemics or natural disasters, unless the perpetrator’s 
own activity caused the humanitarian crisis.2421

1224.	 Such person or persons were lawfully present in the area from which they were 
so deported or transferred. The second element of this crime against humanity re-
quires the judge to consider whether the victims were lawfully (under both domestic 
and international law) residing in the territory from which they were deported or 
forcibly transferred.2422

1225.	 Nationals of a State have a right to reside in the territory of their own State.2423 Further, 
although international instruments do not provide a general right to aliens to enter the 
territory of a State, a State’s power to restrict entry to its territory is not unlimited.2424

2415	 ICTY, Popovic et al. Trial Judgement, para. 891; ICTY, Krajisnik Trial Judgement, para. 723; ICC, Ruto et al. Decision 
on the confirmation of charges, para. 243.

2416	 Fourth Geneva Convention, Article 49; ICTY, Karadzic Trial Judgement, para. 492; ICTY, Prlic et al. Trial Judgement, 
paras 52-53; ICTY, Popovic et al. Trial Judgement, para. 903 (citing ICTY, Stakic Appeal Judgement, para. 287); ICTY, 
Karadzic Trial Judgement, paras 524, 526.

2417	 Geneva Convention IV, Article 49(2); ICTY, Stanisic & Simatovic Trial Judgement, para. 994; ICTY, Krajisnik Trial 
Judgement, para. 725; ICTY, Popovic et al. Trial Judgement, para. 901.

2418	 ICTY, Karadzic Trial Judgement, para. 492; ICTY, Popovic et al. Trial Judgement, para. 901; ICTY, Blagojevic and Jokic 
Trial Judgement, para. 597.

2419	 ICTY, Karadzic Trial Judgement, para. 492; ICTY, Popovic et al. Trial Judgement, para. 903 (citing ICTY, Stakic Appeal 
Judgement, para. 287); MICT, Mladic Appeal Judgement, para. 356.

2420	 ICCPR, Article 12(3).
2421	 ICTY, Popovic et al. Trial Judgement, para. 903 (citing ICTY, Stakic Appeal Judgement, para. 287); ICTY, Blagojevic and 

Jokic Trial Judgement, para. 600.
2422	 ICTY, Popovic et al. Trial Judgement, para. 900; ICTY, Tolimir Trial Judgement, para. 797; ICTY, Blagojevic and Jokic 

Trial Judgement, para. 595; ICTY, Djordevic Trial Judgement, paras 1613, 1616.
2423	 ICCPR, Article 12.
2424	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 264 (citing Human Rights Committee, General Comment No. 15/27, para. 5: “in certain circumstances an 
alien may enjoy the protection of the [ICCPR] even in relation to entry or residence, for example, when consider-
ations of non-discrimination, prohibition of inhuman treatment and respect for family life arise”).
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1226.	 Moreover, the requirement that persons be “lawfully present” does not impose a re-
quirement on the victim to demonstrate residency as a legal standard.2425 Therefore, 
whether an individual has lived in a location for a sufficient period of time to meet 
the requirements for residency or whether he or she has been accorded such status 
under immigration laws is irrelevant.2426 For example, this protection extends to peo-
ple who have come to live in a community, including internally displaced persons.2427 
Instead, the rule is intended to exclude situations where individuals are occupying 
houses or premises unlawfully.2428

ICTY, POPOVIC ET AL. TRIAL JUDGEMENT, PARA. 903 
[FOOTNOTES OMITTED]
The Trial Chamber is of the view that the words “lawfully present” should be given their com-
mon meaning and should not be equated to the legal concept of lawful residence. […] Clearly the 
protection is intended to encompass, for example, internally displaced persons who have estab-
lished temporary homes after being uprooted from their original community. In the view of the 
Trial Chamber, the requirement for lawful presence is intended to exclude only those situations 
where the individuals are occupying houses or premises unlawfully or illegally and not to impose 
a requirement for “residency” to be demonstrated as a legal standard.

iii.	 Definition of Deportation and Forcible Transfer (Subjective element)

1227.	 The subjective element for the crime against humanity of deportation and forcible 
transfer requires intent and knowledge, which will be established when: (1) the 
perpetrator intended to deport or forcibly transfer one or more persons; and (2) the 
perpetrator was aware of the factual circumstances that established the lawfulness 
of the person or persons presence in the area from which they were so deported or 
transferred.

1228.	 The perpetrator intended to deport or forcibly transfer one or more persons. Such 
intent can be established where: (1) the perpetrator meant to engage in acts or omis-
sions (i.e., deliberately acted or failed to act) (intent to conduct)2429 in order to cause 
the deportation or transfer of one or more persons; or (2) the perpetrator was aware 
that deportation or transfer would occur in the ordinary course of events (intent to 
consequence).2430 At the ICC, awareness that the consequence would occur in the 
ordinary course of events requires virtual certainty that the events would occur.2431

2425	 ICTY, Popovic et al. Trial Judgement, para. 900.
2426	 ICTY, Popovic et al. Trial Judgement, para. 900.
2427	 ICC, Ntaganda Trial Judgement, para. 1069; ICTY, Popovic et al. Trial Judgement, para. 900; ICTY, Djordevic Trial 

Judgement, para. 1616.
2428	 ICTY, Popovic et al. Trial Judgement, para. 900; ICTY, Dordevic Trial Judgement, paras 1616, 1640.
2429	 ICC, Katanga Trial Judgement, para. 774; ICTY, Karadzic Trial Judgement, para. 493; ICTY, Tolimir Trial Judgement, 

para. 801.
2430	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, para. 774.
2431	 See ICC, Katanga Trial Judgement, paras 775-776.
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1229.	 The general mens rea required for this crime against humanity is the intent to forcibly 
displace one or more persons across a de jure or de facto border in relation to deporta-
tion, and the intent to forcibly displace one or more persons within a national border 
in relation to forcible transfer.2432 However, neither deportation nor forcible transfer 
require the perpetrator to have the intent that the victims be displaced permanently, 
only that they be intentionally displaced.2433

1230.	 The perpetrator was aware of the factual circumstances that established the law-
fulness of such presence. The ICC Elements of Crimes also set out a specific sub-
jective element for the crime against humanity of deportation or forcible transfer. 
Accordingly, it must be demonstrated that the perpetrator was aware of the facts 
that established the lawfulness of the victims’ presence in the area from which they 
were transferred or deported. There is no need to demonstrate that the perpetrator 
made any legal determination concerning the lawfulness of the victim’s presence.2434 
For instance, the fact that the perpetrator was aware that the displaced persons were 
residing in the relevant territory for a prolonged period could be sufficient.

2432	 ICTY, Karadzic Trial Judgement, para. 493; ICTY, Prlic et al. Trial Judgement, para. 58; ICTY, Popovic et al. Trial Judge-
ment, para. 904; ICTY, Tolimir Trial Judgement, para. 801.

2433	 ICTY, Karadzic Trial Judgement, para. 493; ICTY, Prlic et al. Trial Judgement, para. 57; ICTY, Popovic et al. Trial Judge-
ment, para. 904; ICTY, Stakic Appeal Judgement, para. 317; ICTY, Brdanin Appeal Judgement, para. 206; ICTY, Tolimir 
Trial Judgement, para. 801.

2434	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 265.
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f)	 Crime against Humanity of Imprisonment (ICC Statute, Article 7(1)(e); ICTY Statute, 
Article 5(e); ICTR Statute, Article 3(e); SCSL Statute, Article 2(e))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
IMPRISONMENT AS A CRIME AGAINST HUMANITY THE FOLLOWING 
ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective elements

•	 The perpetrator imprisoned one or more persons or otherwise severely deprived one or more 
persons of physical liberty (para. 1234).

•	 The gravity of the conduct was such that it was in violation of fundamental rules of inter-
national law (para. 1235).

(2)	 Subjective elements
•	 The perpetrator intended to imprison one or more persons or otherwise severely deprive 

one or more persons of physical liberty (para. 1239).
•	 The perpetrator was aware of the factual circumstances that established the gravity of the 

conduct (para. 1240).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1231.	 International instruments prohibit the crime against humanity of imprisonment,2435 which 
occurs when a person imprisons one or more persons or otherwise severely deprives one 
or more persons of physical liberty.2436

1232.	 Imprisonment as a crime against humanity is not currently prohibited under Ukrainian 
law. However, Draft Bill 7290 will introduce (if, and when, it comes into force) the specific 
crime against humanity of illegal imprisonment within the framework of a large-scale or 
systematic attack on civilians under Article 442-1.1(7) of the CCU. This provision should 
be interpreted to align with the definition of the crime against humanity of imprisonment 
contained in the international instruments.

2435	 ICC Statute, Article 7(1)(e); ICTY Statue Article 5(e); ICTR Statute Article 3(e); SCSL Statute, Article 2(e). The crime 
against humanity of imprisonment is also prohibited by a number of other international instruments: ECCC Law, 
Article 5; KSC & SPO Statute, Article 13(1)(e).

2436	 ICC Elements of Crimes, Article 7(2)(e), Element One.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
https://www.scp-ks.org/sites/default/files/public/05-l-053_a.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
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ii.	 Definition of Imprisonment (Objective elements)

1233.	 The objective elements of this crime against humanity requires that: (1) the perpe-
trator imprisoned one or more persons or otherwise severely deprived one or more 
persons of physical liberty; and (2) the gravity of the conduct was such that it was in 
violation of fundamental rules of international law.2437

1234.	 The perpetrator imprisoned one or more persons or otherwise severely deprived 
one or more persons of physical liberty. To satisfy the first element of the crime 
against humanity of imprisonment, it must be established that the accused impris-
oned one or more persons or otherwise severely deprived one or more persons of 
physical liberty. “Imprisonment” under this provision is to be understood as “arbi-
trary detention”, which means that an individual was deprived of liberty without due 
process of law (discussed further under Element Two, below).2438 Other deprivations 
of physical liberty, which must be considered “severe” to satisfy this element, may 
include, for example, house arrest, restriction to a closed city, or similarly severe re-
strictions, including internment in concentration or detention camps or other forms 
of long-term detention.2439

CASE STUDY: "SEVERE" DEPRIVATION OF LIBERTY
The following factors, inter alia, may be indicative that a deprivation of liberty was sufficiently 
"severe" so as to amount to the crime against humanity of imprisonment:2440

•	 whether the detainee was subjected to torture or other cruel, inhuman or degrading treat-
ment, including crimes of sexual violence, or other intimidation;

•	 whether the initial arrest was lawful (e.g., whether it was based on a valid warrant of arrest, 
whether the detainees were informed of the reasons for their detention, whether the detain-
ees were ever formally charged, and whether they were informed of any procedural rights);

•	 the duration of the deprivation of liberty;
•	 whether the detention was secret;
•	 whether the detainee was cut off from the outside world; and/or
•	 whether the detention was part of a series of repeated detentions.

1235.	 The gravity of the conduct was such that it violated fundamental rules of inter-
national law. To prove the second element of this crime against humanity, it must 

2437	 ICC Elements of Crimes, Article 7(1)(d). See also, ICTY, Prlic et al. Appeal Judgement, para. 471; ICTY, Gotovina et al. 
Trial Judgement, para. 1815; ICTY, Stanisic & Simatovic Trial Judgement, para. 78; ICTY, Krajisnik Trial Judgement, 
para. 752; ICTY, Kordic & Cerkez Appeal Judgement, para. 116; ICTY, Martic Trial Judgement, paras 87-88.

2438	 ICTY, Kordic and Cerkez Trial Judgement, para. 302. Note that a deprivation of liberty may still be considered arbitrary 
under international law, even if it is in accordance with national law. See, Triffterer and Ambos (eds), The ICC Statute 
of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 2016, p. 199.

2439	 ICTY, Kordic and Cerkez Trial Judgement, para. 299; ICTY, Prlic et al. Trial Judgement, para. 473; ICTY, Blaskic Trial 
Judgement, paras 684, 691, 700; ICTR, Ntagerura et al. Trial Judgement, para. 702.

2440	 ICTY, Kordic and Cerkez Trial Judgement, paras 592, 609, 623, 625, 792-793; ICTY, Kordic and Cerkez, paras 592-594, 
605, 610; ICTY, Prlic et al. Trial Judgement, para. 473; ICTY, Blaskic Trial Judgement, para. 700; ICTR, Ntagerura et al. 
Trial Judgement, para. 702. See also, Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: 
A Commentary, 3rd Edition, Beck Hart, 2016, p. 202.

https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icty.org/x/cases/gotovina/tjug/en/110415_judgement_vol2.pdf
https://www.icty.org/x/cases/stanisic_simatovic/tjug/en/130530_judgement_p1.pdf
https://www.icty.org/x/cases/krajisnik/tjug/en/kra-jud060927e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
http://www.legal-tools.org/doc/2daa33/pdf/
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-46/MSC48510R0000542605.PDF
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
http://www.legal-tools.org/doc/2daa33/pdf/
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-46/MSC48510R0000542605.PDF
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be established that the imprisonment or deprivation of liberty was arbitrary2441 and 
that this arbitrary detention was sufficiently grave as to violate fundamental rules of 
international law.

1236.	 Detention will be arbitrary under international law when:2442

•	 there is no legal basis for the deprivation of liberty;
•	 the deprivation of liberty results from the exercise of specified rights and freedoms 

(such as the rights to freedom of speech, conscience, assembly, association, and 
movement); or

•	 the total or partial non-observance of international human rights norms relating 
to the right to a fair trial is of such gravity as to give the deprivation of liberty or 
imprisonment an arbitrary character.

1237.	 Further, arbitrary detention will be sufficiently grave when it violates fundamental 
rules of international law. This entails more than minor procedural errors in legal 
due processes and requires, at a minimum, that the detention resulted in a violation 
of internationally recognized human rights.2443

CASE STUDY: "GRAVE" DEPRIVATION OF LIBERTY
A deprivation of liberty will be “grave” if it is accompanied by a violation of internationally rec-
ognized human rights, including, inter alia:

•	 the guarantees of the right to a fair trial, such as the right to prompt access to families, coun-
sel, independent medical attention and a judge;2444

•	 the right to have the lawfulness of one’s detention promptly determined by a court and to be 
released if the detention was unlawful;2445

•	 the right to an independent, impartial and competent court;2446

2441	 ICTY, Kordic & Cerkez Trial Judgement, paras 299, 302; ICTY, Krnojelac Trial Judgement, para. 113. See also, Triffterer 
and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 2016, p. 
201. Arbitrary imprisonment will not include lawful deprivations of liberty, including “lawful arrest, conviction 
following trial, lawful deportation or extradition procedures, quarantine, and, during armed conflict, assigned res-
idence, internment on security grounds and internment of prisoners-of-war”. See, Cryer et al. (Eds.), An Introduction 
to International Criminal Law and Procedure, 3rd Edition, CUP, 2015, p. 475.

2442	 Report of UN Working Group on Arbitrary Detention, "Question of the Human Rights of All Persons Subjected to 
Any Form of Detention or Imprisonment — Report of the Working Group on Arbitrary Detention, Annex I: Revised 
Methods of Work", 19 December 1997, E/CN.4/1998/44, p. 16; ICTR, Ntagerura et al. Trial Judgement, para. 702; ICTY, 
Prlic et al. Trial Judgement, paras 471, 473.

2443	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 202.

2444	 See, UNGA, "United Nations Standard Minimum Rules for the Treatment of Prisoners", 13 May 1977, A/RES/70/175, 
Rules 27, 58; CoE, European Prison Rules, Council of Europe Publishing, June 2006, paras 23.1, 24.1, 41.1; UNGA, Body 
of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment of 1988, Principle 15; 
ICCPR, Article 9(3).

2445	 362 UNGA, Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment of 
1988, Principles 9-13; ICCPR, Article 9(3).

2446	 UDHR, Articles 3, 10; UNGA, Basic Principles on the Role of Lawyers.

https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-46/MSC48510R0000542605.PDF
http://www.legal-tools.org/doc/2daa33/pdf/
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.un.org/en/about-us/universal-declaration-of-human-rights
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•	 the right to representation by counsel;2447 and
•	 the right to an appeal.2448

1.	 Definition of Imprisonment (Subjective element)

1238.	 The subjective elements for the crime against humanity of imprisonment require 
intent and knowledge, which will be established when: (1) the perpetrator intended 
to imprison one or more persons or otherwise severely deprive one or more persons 
of physical liberty; and (2) the perpetrator was aware of the factual circumstances 
that established the gravity of the conduct.

1239.	 The perpetrator intended to imprison one or more persons or otherwise severely 
deprive one or more persons of physical liberty. Such intent can be established 
where: (1) the perpetrator meant to engage in acts or omissions (i.e., deliberately 
acted or failed to act) (intent to conduct)2449 in order to cause the imprisonment or 
deprivation of physical liberty of one or more persons; or (2) the perpetrator was 
aware that imprisonment or deprivation of physical liberty would occur in the or-
dinary course of events (intent to consequence).2450 At the ICC, awareness that the 
consequence would occur in the ordinary course of events requires virtual certainty 
that the events would occur.2451

1240.	 The perpetrator was aware of the factual circumstances that established the gravity 
of the conduct. The ICC Elements of Crimes also set out a specific subjective element 
for the crime against humanity of imprisonment or other severe deprivation of physical 
liberty. Accordingly, it must be established that the perpetrator was aware (i.e., had 
knowledge) of the factual circumstances that established the gravity of the conduct. 
However, it is not required that the perpetrator completed any legal evaluation as to 
whether their actions were in violation of fundamental rules of international law.2452

2447	 UNGA, Basic Principles on the Role of Lawyers, para.1.
2448	 CoE, European Prison Rules, Council of Europe Publishing, June 2006, para. 61.
2449	 ICC, Katanga Trial Judgement, para. 774; ICTY, Krajisnik Trial Judgement, para. 752; ICTY, Krnojelac Trial Judgement, 

para. 115.
2450	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, para. 774.
2451	 See ICC, Katanga Trial Judgement, paras 775-776.
2452	 Nilsson, Article 7(1)(e) in Klamberg (ed), Commentary on the Law of the International Criminal Court, 1st Edition, Torkel 

Opsahl Academic Publisher, 2017, pp 47-48.

https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/krajisnik/tjug/en/kra-jud060927e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
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g)	 Crime against Humanity of Torture (Convention against Torture, Articles 1 and 2; 
ICC Statute, Article 7(1)(f); ICTY Statute, Article 5(f); ICTR Statute, Article 3(f); SCSL 
Statute, Article 2(f))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
TORTURE AS A CRIME AGAINST HUMANITY THE FOLLOWING 
ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective element

•	 The perpetrator inflicted severe physical or mental pain or suffering upon one or more 
persons (para. 1250).

(2)	 Subjective elements
•	 The perpetrator intended to inflict severe physical or mental pain or suffering upon one or 

more persons (para. 1254).
•	 The perpetrator intended to inflict the pain or suffering for a specific purpose, i.e., obtaining 

information or a confession, punishing, intimidating or coercing the victim or a third person, 
or discriminating, on any ground, against the victim or a third person (para. 1255).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1241.	 International instruments prohibit the crime against humanity of torture.2453 However, 
the elements of the crime against humanity of torture differ between the Convention 
against Torture (CAT), the ICTY/ICTR and the ICC. Accordingly, for the reasons discussed 
below, this Benchbook will rely on the definition of the crime against humanity of torture 
as found to be reflective of customary international law by the ICTY and the ICTR. As 
also discussed below, this definition most closely aligns with the definition of torture 
contained in Article 127 of the CCU.

1242.	 The CAT defines torture as:

2453	 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 1 and 2; 
ICC Statute, Article 7(1)(f); ICTY Statute, Article 5(f); ICTR Statute, Article 3(f); SCSL Statute, Article 2(f). The crime 
against humanity of torture is also prohibited in the following international legal instruments: ECCC Law, Article 
5; KSC & SPO Statute, Article 13(1)(f). In addition, the following human rights treaties prohibit torture: UN Dec-
laration on the Protection of All Persons from Being Subjected to Torture or Other Cruel, Inhuman or Degrading 
Treatment or Punishment; ICCPR, Articles 4, 7; European Convention on Human Rights (ECHR), Article 3. Torture 
is also prohibited as a war crime under Article 8(2)(a)(ii) and Article 8(2)(c)(i) of the ICC Statute.

https://www.ohchr.org/en/professionalinterest/pages/cat.aspx
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
https://www.scp-ks.org/sites/default/files/public/05-l-053_a.pdf
https://www.ohchr.org/en/professionalinterest/pages/declarationtorture.aspx
https://www.ohchr.org/en/professionalinterest/pages/declarationtorture.aspx
https://www.ohchr.org/en/professionalinterest/pages/declarationtorture.aspx
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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CONVENTION AGAINST TORTURE, ARTICLE 1:
‘[T]orture’ means any act by which severe pain or suffering, whether physical or mental, 
is intentionally inflicted on a person for such purposes as obtaining from him or a third 
person information or a confession, punishing him for an act he or a third person has 
committed or is suspected of having committed, or intimidating or coercing him or a 
third person, or for any person based on discrimination of any kind, when such pain or 
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a 
public official or other person acting in an official capacity. It does not include pain or 
suffering arising only from, inherent in or incidental to lawful sanctions.

1243.	 Early in its jurisprudence, the ICTY Trial Chamber undertook a comprehensive study 
of the crime of torture and adopted an authoritative definition of torture as a crime 
against humanity, which it indicated is reflective of customary international law.2454 
This definition is set out as follows:

ICTY, KUNARAC ET AL. APPEAL JUDGEMENT, PARA. 142 
[FOOTNOTES OMITTED]
With reference to the Torture Convention and the case-law of the Tribunal and the ICTR, the Trial 
Chamber adopted a definition [of the crime against humanity of torture] based on the following 
constitutive elements:

i.	 The infliction, by act or omission, of severe pain or suffering, whether physical or mental.
ii.	 The act or omission must be intentional.

iii.	 The act or omission must aim at obtaining information or a confession, or at punishing, 
intimidating or coercing the victim or a third person, or at discriminating, on any ground, 
against the victim or a third person.

1244.	 Accordingly, while a portion of this definition of the crime against humanity of tor-
ture followed the definition contained in the CAT, both the ICTY and the ICTR found 
that the requirement that the torture was “inflicted by or at the instigation of or with 
the consent or acquiescence of a public official or other person acting in an official 
capacity” was not reflective of customary international law, and therefore did not 
include this as an element of the crime against humanity of torture.2455 In addition, 
neither the ICTY nor the ICTR included the requirement that an act of torture “does 

2454	 ICTY, Kunarac Trial Judgement, para. 497; ICTY, Kunarac et al. Appeal Judgement, para. 142. See also, ICTY, Kvocka 
et al. Trial Judgement, para. 141; ICTR, Semanza Trial Judgement, para. 343; ICTR, Ntagerura et al. Trial Judgement, 
para. 703.

2455	 Note that, initially, the ICTY in the Furundzija Appeal Judgement (para. 11) said that the definition of torture in the 
Torture Convention, including the public official requirement, reflected customary international law. However, 
this was reversed by the ICTY in the Kunarac et al. Appeal Judgement (para. 146) where it was explained that the 
public official requirement was not a requirement outside the framework of the Torture Convention. This approach 
was affirmed by the ICTY in the Kvocka et al. Appeal Judgement (para. 284) and by the ICTR in the Semanza Appeal 
Judgement (para. 248).

https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-cruel-inhuman-or-degrading
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-46/MSC48510R0000542605.PDF
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/kvocka/acjug/en/kvo-aj050228e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC41627R0000546991.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC41627R0000546991.PDF
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not include pain or suffering arising only from, inherent in or incidental to lawful 
sanctions”,2456 which is required by the CAT and the ICC Statute.2457

1245.	 The definition of the crime against humanity of torture contained in the ICC Ele-
ments of Crimes requires that: (i) the perpetrator inflicted severe physical or mental 
pain or suffering upon one or more persons; (ii) such person or persons were in the 
custody or under the control of the perpetrator; and (iii) such pain or suffering did 
not arise only from, and was not inherent in or incidental to, lawful sanctions.2458 
Accordingly, while Element (i) of the ICC’s definition is also found in the customary 
international law definition of torture as a crime against humanity, as defined by the 
ICTY and ICTR, Elements (ii) and (iii) of the ICC’s definition are not considered part 
of the customary international law definition.2459

1246.	 Accordingly, the elements set out in this Benchbook are those contained in the CAT 
that have been found by the ICTY and ICTR to reflect customary international law.2460 
As customary international law is binding on Ukraine,2461 judges should ensure that 
the evidence presented to them meets each of the following elements. In addition, as 
seen below, the CCU’s definition of torture contained in Article 127 broadly correlates 
with the customary international law definition of torture.

1247.	 Currently, Ukrainian legislation does not criminalize the crime against humanity of 
torture. However, this conduct broadly correlates with the ordinary crime of torture 
under Article 127 of the CCU, which prohibits the “wilful causing of severe physical 
pain or physical or mental suffering by way of battery, martyrizing or other violent 
actions” for the purpose of inducing the victim or any other person to commit in-
voluntary actions or the purpose of punishing him/her or any other person, as well 
as for the purpose of intimidation and discrimination of him/her of other person.

1248.	 The crime of torture under the CCU correlates to the crime against humanity of tor-
ture under customary international law as it requires the willful (i.e., intentional) 
infliction of physical or mental pain or suffering for a specific purpose. However, the 
ordinary crime of torture does not require the act of torture to be committed in the 
context of a widespread or systematic attack directed against a civilian population 
(i.e., the contextual element of crimes against humanity).

2456	 See e.g., ICTY, Kunarac et al. Appeal Judgement, para. 142; ICTY, Kvocka et al. Trial Judgement, para. 141; ICTR, Akayesu 
Trial Judgement, paras 593-594; ICTR, Semanza Trial Judgement, para. 343.

2457	 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 1; ICC Statute, 
Article 7(2)(e); ICC Elements of Crimes, Article 7(1)(f), Element Three.

2458	 ICC Elements of Crimes, Article 7(1)(f).
2459	 See, e.g., ICTY, Kunarac Trial Judgement, para. 482-484, 497; ICTY, Kunarac Appeal Judgement, paras 142-144; Triffterer 

and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 2016, p. 
271; Cryer, et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University 
Press, 2015, p. 251; Association for the Prevention of Torture and Center for Justice and International Law, "Torture 
in International Law: A guide to jurisprudence", 2008, p. 170. See also, Convention Against Torture, Article 1(2).

2460	 ICTY, Kunarac et al. Appeal Judgement, para. 146; ICTY, Furundzija Appeal Judgement, para. 111; ICTY, Celebici Trial 
Judgement, para. 459; ICTR, Semanza Appeal Judgement, para. 248; ICTR, Akayesu Trial Judgement, para. 593.

2461	 Customary international law is a set of rules binding on all States derived from the consistent conduct of States 
("State practice") acting out of the genuine belief that the law — as opposed to, e.g., courtesy or political advantag-
es — required them to act that way ("opinio juris"). ICJ, North Sea Continental Shelf Judgement, paras 71-74, 77. See 
also, Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward 
Elgar, 2019, p. 46.

https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://www.ohchr.org/en/professionalinterest/pages/cat.aspx
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.corteidh.or.cr/tablas/26562.pdf
https://www.corteidh.or.cr/tablas/26562.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-cruel-inhuman-or-degrading
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/furundzija/acjug/en/fur-aj000721e.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC41627R0000546991.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icj-cij.org/public/files/case-related/52/052-19690220-JUD-01-00-EN.pdf
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1249.	 Additionally, Draft Bill 7290 will introduce (if, and when, it comes into force) the crime 
against humanity of torture committed within the framework of a large-scale or sys-
tematic attack on civilians under Article 442-1.1(8) of the CCU. Note 5 to Article 442-1 
defines torture as “intentionally causing severe physical pain or physical or moral 
suffering to a person”. Draft Bill 7290 will integrate both the contextual elements and 
the specific elements of the crime of torture as a crime against humanity contained 
in the international instruments.

ii.	 Definition of Torture (Objective element)

1250.	 The objective element of the crime against humanity of torture requires that the 
perpetrator inflicted severe physical or mental pain or suffering upon one or more 
persons.

1251.	 The perpetrator inflicted severe physical and mental pain or suffering upon one or 
more persons. The starting point of proving torture is to establish that one or more 
persons have been subjected to severe pain or suffering. Such pain or suffering can 
be caused either by an act or omission of the perpetrator.2462 The suffering may be 
either physical or mental, and it is not necessary to prove that the pain or suffering 
involved specific physical injury, impairment of a bodily function or death.2463

CASE STUDY: EXAMPLES OF ACTS OF TORTURE
The following acts have been found to constitute torture before international courts and tribunals:

•	 Physical suffering: beating; burning; mutilation; stabbing; hanging; holding a person in a 
painful position; electrocution; excessive exposure to heat or cold; being starved; rape and 
other sexual violence.2464

•	 Mental suffering: psychological abuse; forced nudity; placing an individual in an extremely 
stressful situation, such as confinement, isolation or darkness; threatening a person’s well-be-
ing or his/her family; threatening the victim or his/her family with sexual violence; forcing 
victims to watch executions of others or bury the bodies of their neighbors and friends; sleep 
deprivation.2465

1252.	 While there is no requirement for the pain or suffering to be visible or permanent,2466 
it must meet a certain level of severity which results in a grave and long-term dis-
advantage to a person’s ability to lead a normal and constructive life, going beyond 

2462	 ICC, Ongwen Trial Judgement, para. 2700; ICTY, Celebici Trial Judgement, para. 468; ICTY, Kunarac et al. Appeal 
Judgement, para. 142; ICTR, Akayesu Trial Judgement, para. 594.

2463	 ICC, Ongwen Trial Judgement, para. 2701; ICTY, Brdanin Appeal Judgement, para. 251; ICTY, Kunarac et al. Appeal 
Judgement, para. 150; ICTY, Furundzija Appeal Judgement, para. 111; ICTY, Naletilic & Martinovic Appeal Judgement, 
para. 299.

2464	 ICC, Ongwen Trial Judgement, paras 2984-2985, 3027-3028, 3073; ICTY, Celebici Trial Judgement, paras 481-486, 937-
943, 963-965, 970-974; ICTR, Akayesu Trial Judgement, para. 597; ICTY, Brdanin Appeal Judgement, para. 257; ICTY, 
Kunarac et al. Appeal Judgement, paras 150-151; ICTR, Semanza Trial Judgement, paras 170, 209, 213, 486, 586.

2465	 ICTY, Celebici Trial Judgement, paras 938-942, 958-964, 993-998; ICTY, Furundzija Appeal Judgement, para. 113; ICTY, 
Kunarac et al. Appeal Judgement, paras 150-151.

2466	 ICC, Ongwen Trial Judgement, para. 2703; ICTY, Kvocka et al. Trial Judgement, para. 148; Limaj et al. Trial Judgement, 
para. 236.

https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/brdanin/acjug/en/brd-aj070403-e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/furundzija/acjug/en/fur-aj000721e.pdf
https://www.icty.org/x/cases/naletilic_martinovic/acjug/en/nal-aj060503e.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icty.org/x/cases/brdanin/acjug/en/brd-aj070403-e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/furundzija/acjug/en/fur-aj000721e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.icty.org/x/cases/limaj/tjug/en/lim-tj051130-e.pdf
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temporary unhappiness, embarrassment or humiliation.2467 The severity requirement 
implies an “important degree of pain and suffering [which] may be met by a single 
act or by a combination of acts when viewed as a whole”.2468

CASE STUDY: ASSESSING THE "SEVERITY" OF ACTS OF TORTURE
To assess the severity of the pain and suffering inflicted by an alleged act of torture, the following 
should be considered:2469

•	 The nature, duration and context of the infliction of pain;
•	 The premeditation and institutionalization of the ill-treatment;
•	 The manner and method used by the perpetrator to cause the pain;
•	 The victim’s age, sex and state of health;
•	 The position of inferiority of the victim;
•	 The physical and mental effect of the treatment on the victim; and
•	 The specific social, cultural and religious background of the victim.

iii.	 Definition of Torture (Subjective element)

1253.	 The subjective elements of the crime against humanity of torture require intent, which 
will be established when: (1) the perpetrator intended to inflict severe physical or 
mental pain or suffering upon one or more persons; and (2) the perpetrator intended 
to inflicted the pain or suffering for a specific purpose, i.e., obtaining information 
or a confession, punishing, intimidating or coercing the victim or a third person, or 
discriminating, on any ground, against the victim or a third person.

1254.	 The perpetrator intended to inflict severe physical or mental pain or suffering 
upon one or more persons. This element sets out a specific subjective element for 
the crime against humanity of torture, which requires that the perpetrator “inten-
tionall[y] inflict[ed] severe pain or suffering”.2470 Accordingly, it must be established 
that the “perpetrator intended to act in a way which, in the normal course of events, 
would cause severe pain or suffering, whether physical or mental, to his victims.”2471 
Additionally, there is no need to demonstrate that the perpetrator knew that the pain 
or suffering they were inflicting was “severe”.2472

2467	 ICC, Ongwen Trial Judgement, para. 2701; ICTY, Naletilic & Martinovic Trial Judgement, para. 342; ICTY, Mrksic & 
Sljivancanin Trial Judgement, para. 514; ICTY, Kvocka et al. Trial Judgement, para. 149; ICTY, Limaj et al. Trial Judge-
ment, para. 236.

2468	 ICC, Ongwen Trial Judgement, para. 2701
2469	 ICTY, Limaj et al. Trial Judgement, para. 237; ICTY, Mrksic & Sljivancanin Trial Judgement, para. 514; ICTY, Krnojelac 

Trial Judgement, para. 182; ICTY, Haridanaj et al. Trial Judgement, para. 417; ICTY, Kvocka et al. Trial Judgement, 
para. 143.

2470	 ICC Statute, Article 7(2)(e); ICTY, Kunarac et al. Appeal Judgement, paras 142, 153; ICTY, Karadzic Trial Judgement, 
para. 508; ICTR, Akayesu Trial Judgement, para. 594.

2471	 ICTY, Kunarac et al. Appeal Judgement, para. 153.
2472	 ICC, Bemba Decision on Confirmation of Charges, para. 194. See also, ICC Elements of Crimes, General Introduction, 

para. 4.

https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
http://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
http://www.icty.org/x/cases/mrksic/tjug/en/070927.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.icty.org/x/cases/limaj/tjug/en/lim-tj051130-e.pdf
https://www.icty.org/x/cases/limaj/tjug/en/lim-tj051130-e.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/limaj/tjug/en/lim-tj051130-e.pdf
http://www.icty.org/x/cases/mrksic/tjug/en/070927.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
http://www.icty.org/x/cases/haradinaj/tjug/en/121129_judgement_en.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
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ICTY, KARADZIC TRIAL JUDGEMENT, PARA. 508 
[FOOTNOTES OMITTED]
The perpetrator must intentionally act in such a way which, in the normal course of events, would 
cause severe pain or suffering, whether physical or mental, to the victim(s), in pursuance of one 
of the purposes prohibited by the definition of the crime of torture […].There is no requirement 
that the perpetrator acted in an official capacity as a state official or other person in authority.

1255.	 The perpetrator intended to inflict the pain or suffering for a prohibited purpose. 
This element requires the perpetrator to have inflicted the pain or suffering in order 
to obtain information or a confession, or to punish, intimidate or coerce the victim 
or a third person, or to discriminate, on any ground, against the victim or a third 
person (i.e., for a prohibited purpose).2473 Similarly, as discussed above, Article 127 
of the CCU requires the torture to have been committed “for the purpose of inducing 
the victim or any other person to commit involuntary actions, including receiving 
from him/her or any other person information or confession, or for the purpose of 
punishing him/her or any other person for the actions committed by him/her or any 
other person or for committing of which he/she or any other person is suspected of, 
as well as for the purpose of intimidation and discrimination of him/her or other 
persons”.

1256.	 This list of prohibited purposes is non-exhaustive.2474 For example, “humiliating the 
victim” has also been considered to be a prohibited purpose.2475

1257.	 In addition, there is no requirement that the act of torture must be perpetrated solely 
for a prohibited purpose.2476 This means that, provided that one of the prohibited pur-
poses is fulfilled, it is immaterial if the motivation behind the conduct was personal, 
such as sexual gratification in the case of rape as a method of torture.2477

2473	 ICTY, Kunarac Trial Judgement, para. 497; ICTY, Kunarac et al. Appeal Judgement, para. 142; ICTY, Martic Trial 
Judgement, para. 74.

2474	 ICTY, Celebici Trial Judgement, para. 470; ICTY, Brdanin Trial Judgement, para. 487; ICTY, Martic Trial Judgement, 
para. 77.

2475	 ICTY, Furundzija Trial Judgement, para. 162.
2476	 ICTY, Celebici Trial Judgement, para. 470; ICTY, Brdanin Trial Judgement, para. 487; ICTY, Martic Trial Judgement, 

para. 77; ICTY, Karadzic Trial Judgement, para. 508.
2477	 ICTY, Celebici Trial Judgement, paras 470-471; ICTY, Kunarac et al. Appeal Judgement, para. 153; ICTY, Brdanin Trial 

Judgement, para. 487.

http://www.legal-tools.org/doc/173e23
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/martic/tjug/en/070612.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
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h)	 Crime against Humanity of Rape (ICC Statute, Article 7(1)(g)-1; ICTY Statute, Article 
5(g); ICTR Statute, Article 3(g); SCSL Statute, Article 2(g))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR RAPE 
AS A CRIME AGAINST HUMANITY THE FOLLOWING ELEMENTS NEED 
TO BE ESTABLISHED:
(1)	 Objective elements

•	 The perpetrator invaded the body of a person by conduct resulting in penetration, however 
slight, of any part of the body of the victim or of the perpetrator with a sexual organ, or of the 
anal or genital opening of the victim with any object or any other part of the body (para. 1262).

•	 The invasion was committed by force, or by threat of force or coercion, such as that caused 
by fear of violence, duress, detention, psychological oppression or abuse of power, against 
such person or another person, or by taking advantage of a coercive environment, or the 
invasion was committed against a person incapable of giving genuine consent (para. 1264).

(2)	 Subjective elements
•	 The perpetrator intended to invade the body of a person, by conduct resulting in penetra-

tion, however slight, of any part of the body of the victim or of the perpetrator with a sexual 
organ, or of the anal or genital opening of the victim with any object or any other part of the 
body (para. 1272).

•	 The perpetrator was aware that the act was committed by force, by the threat of force or 
coercion, by taking advantage of a coercive environment, or against a person incapable of 
giving genuine consent (para. 1273).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1258.	 International instruments prohibit the crime against humanity of rape when com-
mitted in the context of a widespread or systematic attack on civilians.2478

1259.	 Rape as a crime against humanity is not currently prohibited under Ukrainian law. 
This conduct is, however, covered by the ordinary crime of rape under Article 152 
of the CCU, which prohibits “[c]ommitting sexual acts involving vaginal, anal or oral 
penetration into the body of another person using the genitals or any other item, 
without the voluntary consent of the victim (rape)”. Unlike the crime against hu-
manity of rape, however, the CCU provision does not require the act of rape to have 
been committed in the context of a widespread or systematic attack directed against 
a civilian population (i.e., the contextual element).

2478	 ICC Statute, Article 7(1)(g); ICTY Statute, Article 5 (g); ICTR Statute, Article 3(g); SCSL Statute, Article 2(g). The crime 
against humanity of rape is also prohibited under ECCC Law, Article 5. Rape is also prohibited as a war crime under 
ICC Statute, Articles 8(2)(b)(xxii) and 8(2)(e)(vi).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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1260.	 In addition, Draft Bill 7290 will introduce (if, and when, it comes into force) the spe-
cific crime against humanity of rape committed within the framework of a large-scale 
or systematic attack on civilians under common Article 442-1.1(4) of the CCU. This 
provision broadly aligns with the contextual elements and the specific elements of 
the crime against humanity of rape contained in the international instruments.

ii.	 Definition of Rape (Objective elements)

1261.	 The objective elements of this crime against humanity requires that: (1) the perpetra-
tor invaded the body of a person by conduct resulting in penetration, however slight, 
of any part of the body of the victim or of the perpetrator with a sexual organ, or 
of the anal or genital opening of the victim with any object or any other part of the 
body; and (2) the invasion was committed by force, or by threat of force or coercion, 
such as that caused by fear of violence, duress, detention, psychological oppression 
or abuse of power, against such person or another person, or by taking advantage of 
a coercive environment, or the invasion was committed against a person incapable 
of giving genuine consent.

1262.	 The perpetrator invaded the body of a person by conduct resulting in penetration, 
however slight, of any part of the body of the victim or of the perpetrator with a 
sexual organ, or of the anal or genital opening of the victim with any object or 
any other part of the body. To establish the first element of rape, it must be demon-
strated that there was an invasion the body of a person through penetration. This is 
gender-neutral and accordingly includes same-sex penetration and both male and/
or female perpetrators and victims.2479

ICC, NTAGANDA TRIAL JUDGEMENT, PARA. 933.
The concept of "invasion" is intended to be broad enough to be gender-neutral. Accordingly, "in-
vasion", in the Court’s legal framework, includes same-sex penetration, and encompasses both 
male and/or female perpetrators and victims.

1263.	 Any form of penetration, however slight, is enough to complete the crime.2480 As such, 
in the case of vaginal rape, penetration of the labia majora would be sufficient. There 
are two forms of penetration covered by this element:

•	 Penetration of any part of the body with a sexual organ.2481 This is a broad defini-
tion which not only covers the penetration of the vagina or anus, but also covers 
oral penetration (i.e., penetration of the mouth).2482 In addition, the penetration 

2479	 ICC, Ntaganda Trial Judgement, para. 933; ICC, Bemba Trial Judgement, para. 100; ICC, Ntaganda Decision on the 
Confirmation of Charges, para. 52; SCSL, Sesay et al. Trial Judgement, para. 146.

2480	 See, ICC Elements of Crimes, Article 7(1)(g)-1; ICTY, Kunarac et al. Appeal Judgement, para. 127; ICTY, Furundzija 
Trial Judgement, para. 185; ICTR, Kajelijeli Trial Judgement, paras 912-915; ICTR, Semanza Trial Judgement, paras 
344-346.

2481	 See, ICC Elements of Crimes, Article 7(1)(g)-1; ICC, Bemba Trial Judgement, para. 101; ICTY, Furundzija Trial Judge-
ment, paras 183-185; ICTY, Celebici Trial Judgement, para. 1066; ICTR, Gacumbitsi Trial Judgement, para. 321.

2482	 ICC, Bemba Trial Judgement, para. 101; SCSL, Sesay et al. Trial Judgement, para. 146; ICTY, Furundzija Trial Judge-

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2014_04750.PDF
https://www.icc-cpi.int/CourtRecords/CR2014_04750.PDF
https://www.refworld.org/cases,SCSL,49b102762.html
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
https://www.refworld.org/cases,ICTR,404466007.html
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-01-64/MSC40655R0000543892.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.refworld.org/cases,SCSL,49b102762.html
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
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may be of any part of the body of the victim or the perpetrator.2483 Consequently, a 
rape may occur where any part of the perpetrator’s body has been penetrated by 
a sexual organ.

•	 Penetration of the anal or genital opening of the victim with any object or any other 
part of the body.2484 This covers penetration with something other than a sexual 
organ which could include penetration with either other body parts, for example 
a hand, or an object.2485

1264.	 The invasion was committed by force, or by threat of force or coercion, such as 
that caused by fear of violence, duress, detention, psychological oppression or 
abuse of power, against such person or another person, or by taking advantage of 
a coercive environment, or the invasion was committed against a person incapa-
ble of giving genuine consent.2486 This element provides for the circumstances and 
conditions which give the penetration a criminal character.2487

1265.	 The coercive behavior or environment may be directed towards the victim or a third 
person.2488 The judge should consider the context in which the penetration took place 
to assess whether at least one of these coercive behaviours or circumstances existed: 
i.e., (1) force; (2) threat of force or coercion; (3) by taking advantage of a coercive en-
vironment; or (4) against a person incapable of giving genuine consent.2489 It is likely 
several intersecting behaviours or circumstances will be in play at the same time or 
across a period of time which will amount to an environment in which consent is 
not possible.

1266.	 It is not necessary to prove the victim’s lack of consent,2490 and there is no require-
ment that the victim resisted.2491 In fact, it is common for there to be no physical 

ment, paras 183-185; ICTY, Celebici Trial Judgement, para. 1066.
2483	 ICC Elements of Crimes, Article 7(1)(g)-1; ICTY, Kunarac et al. Appeal Judgement, para. 127; ICTR, Kajelijeli Trial 

Judgement, para. 913; ICTR, Gacumbitsi Trial Judgement, para. 321.
2484	 ICC Elements of Crimes, Article 7(1)(g)-1; ICTY, Kunarac et al. Appeal Judgement, para. 127; ICTR, Kajelijeli Trial 

Judgement, para. 913; ICTR, Gacumbitsi Trial Judgement, para. 321.
2485	 ICTR, Akayesu Trial Judgement, para. 596; SCSL, Sesay et al. Trial Judgement, para. 146; ICTR, Gacumbitsi Trial Judge-

ment, para. 321.
2486	 ICC Elements of Crimes, Article 7(1)(g)-1; ICC, Ntaganda Trial Judgement, para. 934; ICC, Bemba Trial Judgement, 

para. 102; ICTY, Kunarac et al. Appeal Judgement, paras 129-130; ICTR, Akayesu Trial Judgement, para. 598; ICTR, 
Semanza Trial Judgement, para. 344.

2487	 ICC, Bemba Trial Judgement, para. 102; ICC, Katanga Trial Judgement, para. 964; ICTY, Kunarac et al. Appeal Judge-
ment, para. 127; ICTR, Kajelijeli Trial Judgement, para. 913.

2488	 Women’s Initiative for Gender Justice, "The Hague Principles on Sexual Violence", 2019, p. 47; ICC Elements of Crimes, 
Articles 7(1)(g)-1, 8(2)(b)(xxii)-1 and 8(2)(e)(vi)-1, Element Two. See also, ICC, Ntaganda Trial Judgement, para. 944; 
Kunarac et al. Appeal Judgement, para. 130; ICTY, Kunarac et al. Trial Judgement, para. 711; ICTR, Rukundo Trial 
Judgement, para. 384.

2489	 ICC, Ongwen Trial Judgement, para. 2709; ICC, Ntaganda Trial Judgement, para. 934; ICC, Katanga Trial Judgement, 
para. 965; Kunarac et al. Appeal Judgement, para. 129; ICTR, Akayesu Trial Judgement, para. 688; ICTR, Bagosora et 
al. Trial Judgement, para. 2199.

2490	 ICC, Ongwen Trial Judgement, para. 2709 (citing ICC, Ntaganda Trial Judgement, para. 934; ICC, Katanga Trial Judge-
ment, para. 965; Kunarac et al. Appeal Judgement, para. 131; ICTR, Muhimana Trial Judgement, para. 546. See also, 
ICC Rules of Procedure and Evidence, Rules 70 and 71.

2491	 ICC, Ongwen Trial Judgement, para. 2709 (citing ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, para. 363; SCSL, 
Taylor Trial Judgement, para. 416; ICTY, Kunarac et al. Appeal Judgement, para. 128. See also, IACtHR, Fernández 
Ortega et al. v. Mexico Trial Judgement, para. 115.
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resistance because of a variety of psychological factors or because the victim fears 
further violence on the part of the perpetrator.2492

1267.	 Coercive circumstances need not be evidenced by a show of physical force,2493 in-
stead threats, intimidation, extortion and other forms of duress which prey on fear 
or desperation may constitute coercion.2494 Where physical force does occur, it does 
not need to reach a significant level, such as “excessive” or “life-threatening physical 
force”.2495 A threat need not be a threat of physical force, but may be a threat of other 
harm. The threat itself is sufficient as long as it creates a reasonable fear in the victim 
that they or a third person will be harmed.2496

ICTY, KUNARAC ET AL. APPEAL JUDGEMENT, PARA. 129 
[FOOTNOTES OMITTED]
Force or threat of force provides clear evidence of non-consent, but force is not an ele-
ment per se of rape. In particular, […] there are “factors ‘other than force’ which would 
render an act of sexual penetration non-consensual or non-voluntary on the part of the 
victim”. A narrow focus on force or threat of force could permit perpetrators to evade 
liability for sexual activity to which the other party had not consented by taking advan-
tage of coercive circumstances without relying on physical force.

1268.	 Perpetrators will often employ more subtle behaviors and coercion, such as induce-
ments or bullying (e.g., verbal or psychological abuse or controlling behaviour) to 
create or exploit vulnerabilities in victims and make them dependent on, or subor-
dinate to, their abuser.2497

2492	 ECtHR, M.C. v. Bulgaria Judgement, para. 164.
2493	 ICC Elements of Crimes, Article 7(1)(g)-1; ICC, Ongwen Trial Judgement, para. 2710; ICC, Ntaganda Trial Judgement, 

para. 934; ICC, Bemba Trial Judgement, para. 103; ICTR, Akayesu Trial Judgement, para. 688; ICTY, Celebici Trial Judge-
ment, para. 937; ICTY, Kunarac et al. Appeal Judgement, para. 129; SCSL, Taylor Trial Judgement, para. 416; ICTY, 
Prlic et al. Trial Judgement, para. 70; ICTY, Furundzija Trial Judgement, para. 82; ICTR, Muhimana Trial Judgement, 
para. 297. See also, Istanbul Convention, Article 36; Istanbul Convention Explanatory Report, Article 36, para. 192; 
ECtHR, M.C. v. Bulgaria Judgement, paras 161, 163; Committee on the Elimination of Discrimination Against Women, 
"General Recommendation No 35 on gender-based violence against women, updating general recommendation No. 
19", 14 July 2017, CEDAW/C/GC/35, para. 33.

2494	 ICC, Ongwen Trial Judgement, para. 2710; ICC, Ntaganda Trial Judgement, paras 934-935; ICC, Katanga Trial Judge-
ment, para. 965; ICC, Bemba Trial Judgement, paras 105-106; ICTY, Kunarac et al. Appeal Judgement, para. 130; ICTR, 
Rukundo Trial Judgement, para. 382.

2495	 Amnesty International, "Rape and Sexual Violence: Human Rights Law and Standards in the International Criminal 
Court" (2011), p. 18.

2496	 ICTY, Furundžija Trial Judgement, para. 174; ICTY, Kunarac et al. Appeal Judgement, para. 130; ICTY, Kunarac et al. 
Trial Judgement, para. 711; ICTR, Rukundo Trial Judgement, paras 383-384, 388.

2497	 ECtHR, M.C. v. Bulgaria Judgement, para. 146; ICC, Ongwen Trial Judgement, para. 2710.
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CASE STUDY: COERCION
The following is a non-exhaustive list of examples of coercion:

•	 “fear of violence, duress, detention, psychological oppression or abuse of power”;2498

•	 “intimidation, extortion and other forms of duress that prey on fear or desperation”;2499

•	 detention (whether legal or illegal);2500

•	 regular violence committed against detainees (including sexual violence);2501

•	 capture and restraint of victims;2502

•	 psychological violence; and
•	 promises made to the victim, including promises relating to education or employment or 

promises to spare or benefit family members.2503

1269.	 In addition, coercion may be inherent in certain circumstances, such as armed con-
flict or occupation or the military presence of hostile forces amongst the civilian 
population.2504 Several factors may contribute to creating a coercive environment, 
such as the number of people involved in the commission of the crime, whether the 
rape is committed during or immediately following a combat situation or is com-
mitted together with other crimes.2505 For example, in the Ntaganda case before the 
ICC, soldiers engaged in sexual violence in the immediate aftermath of the armed 
group’s takeover of certain villages in the Democratic Republic of the Congo, and 
the rapes coincided with the commission of other crimes by the soldiers against the 
inhabitants of the villages.2506

1270.	 Finally, there are certain situations in which a person is incapable of giving free, 
voluntary, and genuine consent. This may be due to induced (including from drugs 
or alcohol whether administered to the victim or self-administered), natural or 
age-related causes.2507

2498	 ICC Elements of Crimes, Article 7(1)(g)-6, Element 1, Article 8(2)(b)(xxii), Element 2, Article 8(2)(e)(vi)-6, Element 
2; ICC, Katanga Trial Judgement, para. 965; ICC, Ntaganda Trial Judgement, para. 934; ACHPR, Guidelines on Com-
batting Sexual Violence, p. 14.

2499	 ICC, Ongwen Trial Judgement, para. 2710; Ntaganda Trial Judgement, para. 935; ICTR, Akayesu Trial Judgement, para. 
688; ICTY, Kunarac et al. Trial Judgement, para. 747.

2500	 ICC, Ntaganda Trial Judgement, para. 934; ICC, Katanga & Chui Decision on the Confirmation of the Charges, para. 
434; ICTY, Kvocka et al. Trial Judgement, paras 98, 555; ICTY, Kunarac et al. Appeal Judgement, para. 132; ICTY, Kun-
arac et al. Trial Judgement, paras 464, 542, 574; ECtHR, Menesheva v. Russia Judgement.

2501	 ICTY, Kunarac et al. Trial Judgement, para. 574; ICTY, Kvocka et al. Trial Judgement, para. 561; ECtHR, Salmanoğlu 
& Polattaş v. Turkey Judgement.

2502	 ICC, Ntaganda Trial Judgement, para. 943.
2503	 ICTY, Kvocka et al. Trial Judgement, para. 551.
2504	 ICC, Ongwen Trial Judgement, para. 2710; ICC, Ntaganda Trial Judgement, para. 935; ICTY, Kunarac et al. Appeal 

Judgement, para. 130.
2505	 ICC, Ongwen Trial Judgement, para. 2710; ICC, Ntaganda Trial Judgement, paras 935, 945; ICC, Bemba Trial Judgement, 

para. 104; ICTY, Kunarac et al. Appeal Judgement, para. 130; ICTR, Bagosora et al. Trial Judgement, para. 2199; ICTR, 
Semanza Trial Judgement, para. 344; ICTR, Rukundo Trial Judgement, paras 383-385.

2506	 ICC, Ntaganda Trial Judgement, para. 945.
2507	 ICC Elements of Crimes, fns 16, 51, 64; Bemba Trial Judgement, para. 107; Ntaganda Trial Judgement, para. 981; 

Prosecutor v. Sesay et al., SCSL-04-15-T, Trial Judgement, 2 March 2009 (Sesay et al. Trial Judgement), para. 148; M.C. 
v. Bulgaria, para. 79. See also, International Protocol on the Documentation and Investigation of Sexual Violence 
in Conflict, p. 59; WHO, Guidelines for Medico-Legal Care for Victims of Sexual Violence, Chapter 2, pp 7-8, 11-12; 
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iii.	 Definition of Rape (Subjective element)

1271.	 The subjective element for the crime against humanity of rape requires intent and 
knowledge,2508 which will be established when: (1) the perpetrator intended to invade 
the body of a person, by conduct resulting in penetration, however slight, of any part 
of the body of the victim or of the perpetrator with a sexual organ, or of the anal or 
genital opening of the victim with any object or any other part of the body; and (2) 
the perpetrator was aware (ally certain) that the act was committed by force, by the 
threat of force or coercion, by taking advantage of a coercive environment, or against 
a person incapable of giving genuine consent.

1272.	 The perpetrator intended to invade the body of a person, by conduct resulting in 
penetration, however slight, of any part of the body of the victim or of the perpe-
trator with a sexual organ, or of the anal or genital opening of the victim with any 
object or any other part of the body. Such intent can be established where: (1) the 
perpetrator meant to engage in acts or omissions (i.e., deliberately acted or failed to 
act) (intent to conduct)2509 in order to cause the sexual penetration of a person; or 
(2) the perpetrator was aware that the invasion would occur in the ordinary course 
of events (intent to consequence).2510 At the ICC, awareness that the consequence 
would occur in the ordinary course of events requires virtual certainty that the events 
would occur.2511

1273.	 The perpetrator knew that the act was committed by force, by the threat of force 
or coercion, by taking advantage of a coercive environment, or against a person 
incapable of giving genuine consent.2512 This requires that the perpetrator was aware 
of that coercive circumstances existed. This can be inferred from the circumstances. 
The perpetrator must know the circumstance(s) exist but it is not required that the 
perpetrator completed the legal evaluation, but simply that the accused was aware 
of the relevant facts.2513

CPS, "What is Consent?", p. 2.
2508	 See, ICC Statute, Article 30(2) and 30(3); ICC, Katanga Trial Judgement, para. 970; ICC, Bemba Trial Judgement, para. 

111-112; ICTR, Muvunyi Trial Judgement, para. 522; ICTR, Semanza Trial Judgement, para. 346; ICTY, Kunarac et al. 
Appeal Judgement, para. 127; SCSL, Sesay et al. Trial Judgement, para. 150. See also, ICTY, Kunarac et al. Trial Judge-
ment, para. 460.

2509	 ICC Statute, Article 30(2)(a); ICC, Katanga Trial Judgement, para. 774; ICTY, Kunarac et al. Appeal Judgement, para. 
127; ICTR, Semanza Trial Judgement, para. 346; ICTR, Bagosora et al. Trial Judgement, para. 2200.

2510	 ICC Statute, Article 30(2)(b); ICC, Katanga Trial Judgement, para. 774, 970; ICC, Bemba Trial Judgement, para. 111.
2511	 See ICC, Katanga Trial Judgement, paras 775-776.
2512	 ICC, Bemba Trial Judgement, para. 112; ICC, Katanga Trial Judgement, para. 970; ICTY, Kunarac et al. Appeal Judge-

ment, para. 127; ICTR, Semanza Trial Judgement, para. 346; ICTR, Bagosora et al. Trial Judgement, para. 2200.
2513	 ICC Elements of Crimes, General Introduction, para. 4.
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i)	 Crime against Humanity of Sexual Slavery (ICC Statute, Article 7(1)(g)-2; SCSL 
Statute, Article 2(g))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
SEXUAL SLAVERY AS A CRIME AGAINST HUMANITY THE FOLLOWING 
ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective elements

•	 The perpetrator exercised any or all of the powers attaching to the right of ownership over 
one or more persons, such as by purchasing, selling, lending or bartering such a person or 
persons, or by imposing on them a similar deprivation of liberty (para. 1278).

•	 The perpetrator caused such person or persons to engage in one or more acts of a sexual 
nature (para. 1279).

(2)	 Subjective elements
•	 The perpetrator intended to exercise any or all of the powers attaching to the right of ownership 

over one or more persons or to impose on them a similar deprivation of liberty (para. 1284).
•	 The perpetrator intended to cause such person or persons to engage in one or more acts of 

a sexual nature (para. 1285).

(3)	 Contextual element
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1274.	 International instruments prohibit the crime against humanity of sexual slavery 
when committed in the context of a widespread or systematic attack on civilians.2514

1275.	 Sexual slavery as a crime against humanity is not currently prohibited under Ukrainian 
law. However, similar conduct may be criminalised under the ordinary crime of traf-
ficking in human beings under Article 149 of the CCU, which prohibits “[t]rafficking 
in human beings […] for the purpose of exploitation […]”. According to Note 1 to 
this provision, exploitation of human beings includes, inter alia, all forms of sexual 
exploitation. Unlike the crime against humanity of sexual slavery, however, the CCU 
provision does not require the act of human trafficking to have been committed in 
the context of a widespread or systematic attack directed against a civilian population 
(i.e., the contextual element).

1276.	 While Draft Bill 7290 (if and when it enters into force) does not include sexual slavery 
as one of the acts specifically criminalised as a crime against humanity under the 
CCU, this conduct can nevertheless be prosecuted as the crime against humanity of 

2514	 ICC Statute, Article 7(1)(g); SCSL Statute, Article 2(g). Sexual slavery is also prohibited as a war crime under ICC 
Statute, Articles 8(2)(b)(xxii) and 8(2)(e)(vi).
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“convension to slavery or human trafficking” under Article 442-1(1)(5) (see above, 
para. 1153), since sexual slavery is a form of enslavement.2515

ii.	 Definition of Sexual Slavery (Objective elements)

1277.	 The objective elements of this crime against humanity requires that: (1) the perpetra-
tor exercised any or all of the powers attaching to the right of ownership over one or 
more persons, such as by purchasing, selling, lending or bartering such a person or 
persons, or by imposing on them a similar deprivation of liberty; and (2) the perpetra-
tor caused such person or persons to engage in one or more acts of a sexual nature.

1278.	 The perpetrator exercised any or all of the powers attaching to the right of owner-
ship over one or more persons, such as by purchasing, selling, lending or bartering 
such a person or persons, or by imposing on them a similar deprivation of liberty. 
See the discussion of this element under the crime against humanity of enslavement, 
above para. 1211).

1279.	 The perpetrator caused such person or persons to engage in one or more acts of a 
sexual nature. In addition to demonstrating that the perpetrator exercised the right 
of ownership, it must be established that the perpetrator caused the enslaved person 
to engage in an act or acts of a sexual nature.2516 Sexual violence is an “additional el-
ement that, when combined with evidence of slavery, constitutes sexual slavery”.2517

SCSL, SESAY ET AL. TRIAL JUDGEMENT, PARA. 162 
[FOOTNOTES OMITTED]
To convict an Accused for this offence, the Prosecution must also prove that the Accused caused 
the enslaved person to engage in acts of a sexual nature. The acts of sexual violence are the 
additional element that, when combined with evidence of slavery, constitutes sexual slavery.

1280.	 This element concerns “the victim’s ability to decide the conditions in which he or 
she engages in sexual activity”.2518 Accordingly, sexual slavery involves the exercise 
of ownership powers by the perpetrator over a person’s sexual autonomy.2519 Sexual 

2515	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 212; ECOSOC, Contemporary Forms of Slavery: Systematic Rape, Sexual Slavery And Slavery-Like Practices 
During Armed Conflict, para. 30. See also, ICTY, Kunarac et al. Trial Judgement, para. 543 (listing “control of sexuality” 
in determining whether enslavement has been committed). While Jean Allain considers “sexual” to be an adjective 
to describe a form or type of enslavement, Sellers and Kestenbaum disagree, finding that sexual slavery, or, rather, 
sexual violence, including attacks on sexual integrity and reproductive autonomy, is indicia of exercise of ownership, 
or the actus reus, of enslavement (defined as slavery) in all its forms. P. Viseur Sellers and Getgen Kestenbaum, 
‘‘Sexualized Slavery’ and Customary International Law’ in Sharon Weill (ed.) et al., The President on Trial: Prosecuting 
Hissène Habré, Oxford University Press, 2020, p. 366; ICC, Ongwen Trial Judgement, para. 2715; IACtHR, Lopez Soto 
v. Venezuela Judgement, paras 176-179.

2516	 ICC, Ongwen Trial Judgement, para. 2715.
2517	 SCSL, Taylor Trial Judgement, para. 421, referring to SCSL, Sesay et al. Trial Judgement, para. 162.
2518	 ICC, Katanga Trial Judgement, para. 978; ICC, Katanga & Chui Decision on the Confirmation of Charges, para. 432, 

fn. 582.
2519	 ICC, Ntaganda Trial Judgement, para. 1204; ICC, Katanga Trial Judgement, paras 975, 981, 1013; ICC, Ongwen Amici 

https://www.refworld.org/cases,SCSL,49b102762.html
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G98/128/81/PDF/G9812881.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G98/128/81/PDF/G9812881.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G98/128/81/PDF/G9812881.pdf?OpenElement
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.corteidh.or.cr/docs/casos/articulos/seriec_362_ing.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
http://www.rscsl.org/Documents/Decisions/Taylor/1283/SCSL-03-01-T-1283.pdf
https://www.refworld.org/cases,SCSL,49b102762.html
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
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slavery may also encompass situations where women and girls are forced to share 
the existence of (i.e., coexist with) a person with whom they are forced to engage in 
acts of a sexual nature.2520

1281.	 Sexual slavery may include forceful sexual intercourse (i.e., rape — see above, para. 
1259),2521 as well as other physical and non-physical acts of a sexual nature (i.e., en-
forced prostitution, forced pregnancy, enforced sterilization, or any other form of 
sexual violence — see below, respectively paras 1287, 1298, 1311, 1319).2522 The “sex-
ual” nature of an act may refer to acts that are carried out through sexual means or 
to acts that target a person’s sexuality.2523

1282.	 As the commission of the crime of sexual slavery may involve more than one perpe-
trator, the sexual acts need not have been perpetrated by the individual who exercised 
the rights attaching to ownership.2524

iii.	 Definition of Sexual Slavery (Subjective elements)

1283.	 The subjective elements for the crime against humanity of sexual slavery require in-
tent,2525 which will be established when: (1) the perpetrator intended to exercise any 
or all of the powers attaching to the right of ownership over one or more persons; 
and (2) the perpetrator intended to cause such person or persons to engage in one 
or more acts of a sexual nature.

1284.	 The perpetrator intended to exercise any or all of the powers attaching to the right 
of ownership over one or more persons or to impose on them a similar deprivation 
of liberty. Such intent will be established where: (1) the perpetrator meant to engage 
in the act or omission (i.e., deliberately acted or failed to act) (intent to conduct) in 
order to exercise any or all of the powers attaching to the right of ownership over 
one or more persons or to impose on them a similar deprivation of liberty; or (2) 
the perpetrator was aware that a deprivation of liberty would occur in the ordinary 
course of events (intent to consequence).2526 At the ICC, awareness that the conse-
quence would occur in the ordinary course of events requires virtual certainty that 
the events would occur.2527

Curiae Observations on Sexual- and Gender-Based Crimes, para. 15.
2520	 ICC, Katanga Trial Judgement, para. 976.
2521	 ICC, Ongwen Trial Judgement, para. 3047; ICC, Ntaganda Trial Judgement, para. 955.
2522	 ICC, Ongwen Trial Judgement, para. 2716. See also, ICTR, Akeyesu Trial Judgement, para. 688; ICTY, Furundžija Trial 

Judgement, para. 186; SCSL, Brima et al. Trial Judgement, para. 720; ICTY, Milutinovic et al. Trial Judgement, paras 
194-5, 199; ICTR, Rukundo Trial Judgement, para. 380; ICC OTP, "2014 Policy Paper on Sexual and Gender-Based 
Crimes", p. 3; ECOSOC, Contemporary Forms of Slavery: Systematic Rape, Sexual Slavery And Slavery-Like Practices 
During Armed Conflict, paras 21-22.

2523	 ICC, Ongwen Trial Judgement, para. 2716; ECOSOC, Contemporary Forms of Slavery: Systematic Rape, Sexual Slavery 
And Slavery-Like Practices During Armed Conflict, para. 21.

2524	 ICC, Ntaganda Trial Judgement, para. 980. See also, ICC Elements of Crimes, fns. 17, 52, 65.
2525	 See, ICC Statute, Article 30(2) and 30(3); ICC, Katanga & Chui Decision on the Confirmation of Charges, para. 433.
2526	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, paras 774, 981-982; ICC, Katanga & Chui Decision 

on the Confirmation of Charges, para. 433.
2527	 See ICC, Katanga Trial Judgement, paras 775-776.
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1285.	 The perpetrator intended to cause such person or persons to engage in one or 
more acts of a sexual nature. Such intent will be established where: (1) the perpe-
trator meant to engage in the act or omission (i.e., deliberately acted or failed to act) 
(intent to conduct) in order to force a person to engage in acts of a sexual nature; 
or (2) the perpetrator was aware that such a consequence would occur in the ordi-
nary course of events (intent to consequence).2528 As mentioned, awareness that the 
consequence would occur in the ordinary course of events requires virtual certainty 
that the events would occur.2529

j)	 Crime against Humanity of Enforced Prostitution (ICC Statute, Article 7(1)(g)-3; SCSL 
Statute, Article 2(g))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
ENFORCED PROSTITUTION AS A CRIME AGAINST HUMANITY THE 
FOLLOWING ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective elements

•	 The perpetrator (i) caused one or more persons to engage in one or more acts of a sexual 
nature (para. 1290) (ii) by force, or by threat of force or coercion, such as that caused by fear 
of violence, duress, detention, psychological oppression or abuse of power, against such 
person or persons or another person, or by taking advantage of a coercive environment or 
such person’s or persons’ incapacity to give genuine consent (para. 1291).

•	 The perpetrator or another person obtained or expected to obtain pecuniary or other advan-
tage in exchange for or in connection with the acts of a sexual nature (para. 1292).

(2)	 Subjective elements
•	 The perpetrator intended to cause one or more persons to engage in one or more acts of a 

sexual nature (para. 1294).
•	 The perpetrator was aware that the act was committed by force, by the threat of force or 

coercion, by taking advantage of a coercive environment, or against a person incapable of 
giving genuine consent (para. 1295).

•	 The perpetrator intended that they or another person would obtain a pecuniary or other 
advantage in exchange for or in connection with the acts of sexual nature (para. 1296).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

2528	 ICC, Katanga Trial Judgement, para. 774, 981-982; ICC, Katanga & Chui Decision on the Confirmation of Charges, 
para. 433.

2529	 See ICC, Katanga Trial Judgement, paras 775-776.
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i.	 Applicability under Ukrainian Law

1286.	 International instruments prohibit the crime against humanity of enforced prostitution 
when committed in the context of a widespread or systematic attack on civilians.2530

1287.	 Enforced prostitution as a crime against humanity is not currently prohibited under 
Ukrainian law. However, such conduct may be criminalised under the ordinary crime 
of pimping or engaging a person in prostitution under Article 303 of the CCU, which 
prohibits “[e]ngaging person in prostitution or compulsion to engage in prostitution, 
involving deceit, blackmail or vulnerable state of a person, with imposition of vio-
lence or threat of violence, or pimping”. However, unlike the crime against human-
ity of enforced prostitution, however, the CCU provision does not require the act of 
engaging in prostitution to have been committed in the context of a widespread or 
systematic attack directed against a civilian population (i.e., the contextual element).

1288.	 In addition, Draft Bill 7290 will introduce (if, and when, it comes into force) the specific 
crime against humanity of enforced prostitution (i.e., sexual exploitation) committed 
within the framework of a large-scale or systematic attack on civilians under Article 
442-1.1(4) of the CCU. This provision broadly aligns with the definition of the crime 
against humanity of enforced prostitution contained in the international instruments.

ii.	 Definition of Enforced Prostitution (Objective elements)

1289.	 The objective elements of this crime against humanity requires that: (1) the perpe-
trator (i) committed an act of a sexual nature against one or more persons or caused 
such person or persons to engage in an act of a sexual nature (ii) by force, or by threat 
of force or coercion, such as that caused by fear of violence, duress, detention, psy-
chological oppression or abuse of power, against such person or persons or another 
person, or took advantage of a coercive environment or such person’s or persons’ in-
capacity to give genuine consent; and (2) the perpetrator or another person obtained 
or expected to obtain pecuniary or other advantage in exchange for or in connection 
with the acts of a sexual nature.

1290.	 The perpetrator (i) committed an act of a sexual nature against one or more per-
sons or caused the person(s) to engage in an act of a sexual nature. This element 
does not require the perpetrator to have been involved in the sexual act themselves 
but does require them to have caused the act of a sexual nature to occur.2531 This may 
include rape, as well as other physical and non-physical acts of a sexual nature.2532 
For more information, see the crime against humanity of sexual violence, Element 
One, below (para. 1324).

1291.	 The perpetrator (ii) committed the aforementioned act(s) by force, or by threat 
of force or coercion, or by taking advantage of a coercive environment or such 

2530	 ICC Statute, Article 7(1)(g); SCSL Statute, Article 2(g). Enforced prostitution is also prohibited as a war crime under 
ICC Statute, Articles 8(2)(b)(xxii) and 8(2)(e)(vi).

2531	 ICC Elements of Crimes, Article 7(1)(g)-3, Element One.
2532	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 215.
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person’s or persons’ incapacity to give genuine consent.2533 For more information, 
see the crime against humanity of rape, Element Two, above (para. 333).

1292.	 The perpetrator or another person obtained or expected to obtain pecuniary or 
other advantage in exchange for or in connection with the acts of a sexual nature. 
To satisfy this element, it must be shown that the perpetrator or another person ob-
tained or expected a monetary or other form of payment or advantage in exchange 
for or in connection with the acts of a sexual nature.2534 The crime of enforced pros-
titution might also cover situations in which a person is compelled to perform sexual 
acts in order to obtain something necessary for survival or to avoid further harm.2535

iii.	 Definition of Enforced Prostitution (Subjective elements)

1293.	 In relation to the subjective elements, the crime against humanity of enforced 
prostitution require intent and knowledge, which will be established where: (1) the 
perpetrator intended to cause one or more persons to engage in one or more acts of 
a sexual nature; (2) the perpetrator was aware that the act was committed by force, 
by the threat of force or coercion, by taking advantage of a coercive environment, 
or against a person incapable of giving genuine consent; and (3) the perpetrator in-
tended that they or another person would obtain a pecuniary or other advantage in 
exchange for or in connection with the acts of sexual nature.

1294.	 The perpetrator intended to cause one or more persons to engage in one or more 
acts of a sexual nature. Such intent will be established where: (1) the perpetrator 
meant to engage in acts or omissions (i.e., deliberately acted or failed to act) (intent 
to conduct) in order to cause one or more persons to engage in one or more acts of a 
sexual nature; or (2) the perpetrator was aware that consequence would occur in the 
ordinary course of events (intent to consequence).2536 At the ICC, awareness that the 
consequence would occur in the ordinary course of events requires virtual certainty 
that the events would occur.2537

1295.	 The perpetrator knew that the act was committed by force, by the threat of force 
or coercion, by taking advantage of a coercive environment, or against a person 
incapable of giving genuine consent.2538 This requires that the perpetrator was aware 
of that coercive circumstances existed. This can be inferred from the circumstances. 
The perpetrator must know the circumstance(s) exist but it is not required that the 
perpetrator completed the legal evaluation, but simply that the accused was aware 
of the relevant facts.2539

2533	 ICC Elements of Crimes, Article 7(1)(g)-3, Element One; Triffterer and Ambos (Eds.), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, C.H.Beck Hart Nomos, 2016, p. 215.

2534	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, pp 215, 497.

2535	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 215.

2536	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, paras 774, 970; ICC, Bemba Trial Judgement, para. 
111.

2537	 See ICC, Katanga Trial Judgement, paras 775-776.
2538	 ICC, Bemba Trial Judgement, para. 112; ICC, Katanga Trial Judgement, para. 970; ICTY, Kunarac et al. Appeal Judge-

ment, para. 127.
2539	 ICC Elements of Crimes, General Introduction, para. 4.
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1296.	 The perpetrator intended that they or another person would obtain a pecuniary 
or other advantage in exchange for or in connection with the acts of sexual na-
ture. Such intent will be established where: (1) the perpetrator intended that they or 
another person would obtain a pecuniary or other advantage in exchange for or in 
connection with the acts of sexual nature (intent to conduct); or (2) the perpetrator 
was aware that they or another person would obtain a pecuniary or other advantage 
in the ordinary course of events (intent to consequence).2540 At the ICC, awareness 
that the consequence would occur in the ordinary course of events requires virtual 
certainty that the events would occur.2541

k)	 Crime against Humanity of Forced Pregnancy (ICC Statute, Article 7(1)(g)-4; SCSL 
Statute, Article 2(g))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR FORCED 
PREGNANCY AS A CRIME AGAINST HUMANITY THE FOLLOWING 
ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective element

•	 The perpetrator (i) confined one or more women (para. 1302); (ii) forcibly made pregnant 
(para. 1303).

(2)	 Subjective elements
•	 The perpetrator intended to confine one or more women forcibly made pregnant (para. 1306).
•	 The perpetrator knew that one or more confined women had been made pregnant (para. 1307).
•	 The perpetrator intended to affect the ethnic composition of any population or to carry out 

other grave violations of international law by confining one or more women forcibly made 
pregnant (para. 1308).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1297.	 International instruments prohibit the crime against humanity of forced pregnancy 
when committed in the context of a widespread or systematic attack on civilians.2542 
Forced pregnancy is defined in the ICC Statute as “the unlawful confinement of a 
woman forcibly made pregnant, with the intent of affecting the ethnic composition 
of any population or carrying out other grave violations of international law. This 

2540	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, para. 774.
2541	 See ICC, Katanga Trial Judgement, paras 775-776.
2542	 ICC Statute, Article 7(1)(g); SCSL Statute, Article 2(g). Forced pregnancy is also prohibited as a war crime under ICC 

Statute, Articles 8(2)(b)(xxii) and 8(2)(e)(vi).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
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definition shall not in any way be interpreted as affecting national laws relating to 
pregnancy”.2543

1298.	 Forced pregnancy as a crime against humanity is not currently prohibited under 
Ukrainian law. However, this may be criminalised under the ordinary crime of traf-
ficking in human beings under Article 149 of the CCU, which prohibits “[t]rafficking 
in human beings […] for the purpose of exploitation […]”. According to Note 1 to 
this provision, exploitation of human beings includes, inter alia, forced pregnancy. 
However, unlike the crime against humanity of forced pregnancy, the CCU provision 
does not require the act of human trafficking to have been committed in the context 
of a widespread or systematic attack directed against a civilian population (i.e., the 
contextual element).

1299.	 In addition, Draft Bill 7290 will (if, and when, it comes into force) introduce the spe-
cific crime against humanity of forced pregnancy committed within the framework 
of a large-scale or systematic attack on civilians under Article 442-1.1(4) of the CCU. 
This provision broadly aligns with the definition of the crime against humanity of 
forced pregnancy contained in the international instruments.

ii.	 Definition of Forced Pregnancy (Objective elements)

1300.	 The objective elements of this crime against humanity requires that the perpetrator 
confined one or more women forcibly made pregnant. This can be split into two 
components: (i) unlawful confinement of one or more women; and (ii) the woman 
or women confined had been forcibly made pregnant.2544 The essence of the prohi-
bition against forced pregnancy is in unlawfully placing the victim in a position in 
which she cannot chose whether to continue her pregnancy (i.e., forcibly depriving 
a woman of her reproductive autonomy).2545

1301.	 It should be noted that the sentence contained in the ICC Statute’s definition of forced 
pregnancy that the crime “shall not in any way be interpreted as affecting national 
laws related to pregnancy” does not add a new element to the crime by allays con-
cerns that the forced pregnancy may be seen as legalizing abortion.2546

1302.	 The perpetrator unlawfully confined one or more women. It must first be demon-
strated that the perpetrator unlawfully confined one or more women, i.e., the victim 
was subjected to deprivation of physical liberty contrary to standards of international 
law.2547 Deprivations of physical liberty may include, for example, imprisonment, 
house arrest, restriction to a closed city, or similar restrictions, including internment 
in concentration or detention camps.2548 The confinement does not need to occur for 

2543	 ICC Statute, Article 7(2)(f).
2544	 ICC, Ongwen Trial Judgement, para. 2724.
2545	 ICC, Ongwen Decision on the Confirmation of the Charges, para. 99; ICC, Ongwen Trial Judgement, para. 2722.
2546	 ICC, Ongwen Trial Judgement, para. 2721.
2547	 ICC, Ongwen Trial Judgement, para. 2724.
2548	 ICTY, Kordic and Cerkez Trial Judgement, para. 299; ICTY, Prlic et al. Trial Judgement, para. 473; ICTY, Blaskic Trial 

Judgement, paras 684, 691, 700; ICTR, Ntagerura et al. Trial Judgement, para. 702.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_02331.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
http://www.legal-tools.org/doc/2daa33/pdf/
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
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a specific duration,2549 or reach a certain level of severity.2550 For more information 
on deprivation of liberty, see the crime against humanity of imprisonment, above 
(see para. 1232).

1303.	 The woman or women confined had been forcibly made pregnant. Second, it must 
be established that the confined woman or women were made forcibly pregnant by 
the perpetrator or another person.2551 The forcible conception could have occurred 
prior to or during the unlawful confinement.2552

1304.	 Being “forcibly made pregnant” is understood as encompassing the same coercive 
circumstances described in the other sexual violence crimes contained in the ICC 
Statute and described above (see Element Two of the crime against humanity of rape, 
above (para 1265)).2553 Accordingly, “forcibly” in this context means “force, or threat 
of force or coercion, such as that caused by fear of violence, duress, detention, psy-
chological oppression or abuse of power, against her or another person, or by taking 
advantage of a coercive environment, or that the woman made pregnant was a person 
incapable of giving genuine consent”.2554

ICC, ONGWEN TRIAL JUDGEMENT, PARA. 2723-2725 
[FOOTNOTES OMITTED]
The crime of forced pregnancy, whether as a crime against humanity or a war crime, is committed 
when the perpetrator ‘confined one or more women forcibly made pregnant’. The forcible con-
ception of the woman could occur prior to or during the unlawful confinement. The perpetrator 
need not have personally made the victim forcibly pregnant — confining a woman made forcibly 
pregnant by another is necessary and sufficient for the crime of forced pregnancy.
The material element of this crime can be split into two components. The first of these is ‘un-
lawful confinement’, which means that the woman must have been restricted in her physical 
movement contrary to standards of international law. The Elements of Crimes do not indicate a 
specific duration of confinement, nor do they specify that the deprivation of liberty be ‘severe’ 
as is explicitly required for the crime against humanity of imprisonment.

2549	 ICC, Ongwen Trial Judgement, para. 2724.
2550	 ICC, Ongwen Trial Judgement, para. 2724.
2551	 ICC, Ongwen Trial Judgement, paras 2725.
2552	 ICC, Ongwen Trial Judgement, para. 2723.
2553	 ICC, Ongwen Trial Judgement, para. 2725; ICC, Ongwen Decision on the Confirmation of the Charges, para. 99. See 

also, ICC Elements of Crimes, Articles 7(1)(g)-1 Element One, 7(1)(g)-3 Element One, 7(1)(g)-6 Element One.
2554	 ICC, Ongwen Trial Judgement, para. 2725.

https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
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The second component of the material element is that the woman has been ‘forcibly made 
pregnant’. This is understood as encompassing the same coercive circumstances described for 
other sexual violence crimes in the Statute. This means that the woman need not have been 
made pregnant through physical violence alone. ‘Forcibly’ in this context means force, or threat 
of force or coercion, such as that caused by fear of violence, duress, detention, psychological 
oppression or abuse of power, against her or another person, or by taking advantage of a coer-
cive environment, or that the woman made pregnant was a person incapable of giving genuine 
consent. The existence of such coercive circumstances undermines the woman’s ability to give 
voluntary and genuine consent.

iii.	 Definition of Forced Pregnancy (Subjective elements)

1305.	 In relation to the subjective elements, the crime against humanity of forced preg-
nancy require that the perpetrator act with intent and knowledge,2555 which will be 
established when: (1) the perpetrator intended to confine one or more women forcibly 
made pregnant; (2) the perpetrator knew that one or more confined women had been 
made pregnant; and (3) the perpetrator intended to affect the ethnic composition of 
any population or to carry out other grave violations of international law by confining 
one or more women forcibly made pregnant.

1306.	 The perpetrator intended to confine one or more women forcibly made pregnant. 
Such intent can be established where: (1) the perpetrator meant to engage in acts or 
omissions (i.e., deliberately acted or failed to act) (intent to conduct)2556 in order to 
cause the confinement; or (2) the perpetrator was aware that the confinement would 
occur in the ordinary course of events (intent to consequence).2557 At the ICC, aware-
ness that the consequence would occur in the ordinary course of events requires 
virtual certainty that the events would occur.2558

1307.	 The perpetrator knew that one or more confined women had been made pregnant. 
This will be established where the perpetrator was aware that one or more of the 
confined women had forcibly been made pregnant.2559

1308.	 The perpetrator intended to affect the ethnic composition of any population or 
to carry out other grave violations of international law by confining one or more 
women forcibly made pregnant. In addition, the crime against humanity of forced 

2555	 See ICC Statute, Article 30(2) and 30(3); ICC, Katanga Trial Judgement, para. 970; ICC, Bemba Trial Judgement, para. 
111-112; ICTR, Muvunyi Trial Judgement, para. 522; ICTR, Semanza Trial Judgement, para. 346; ICTY, Kunarac et al. 
Appeal Judgement, para. 127; SCSL, Sesay et al. Trial Judgement, para. 150. See also, ICTY, Kunarac et al. Trial Judge-
ment, para. 460.

2556	 ICC Statute, Article 30(2)(a); ICC, Katanga Trial Judgement, para. 774; ICTY, Kunarac et al. Appeal Judgement, para. 
127; ICTR, Semanza Trial Judgement, para. 346.

2557	 ICC Statute, Article 30(2)(b); ICC, Katanga Trial Judgement, para. 774.
2558	 See ICC, Katanga Trial Judgement, paras 775-776.
2559	 ICC, Bemba Trial Judgement, para. 112; ICC, Katanga Trial Judgement, para. 970.
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pregnancy requires a specific intent that in confining a forcibly impregnated wom-
an,2560 the perpetrator had the specific intent of:2561

•	 affecting the ethnic composition of any population, or
•	 carrying out other grave violations of international law, such as using the victim 

as a forced wife, committing rape, sexual enslavement, torture or other crimes 
under the ICC Statute, regardless of whether the perpetrator specifically intended 
to keep the woman pregnant.2562

1309.	 It is not necessary that the accused intended to keep the woman beyond these al-
ternative intentions.2563 As such, the crime consists of the confinement of a forcibly 
pregnant woman in order to carry out other grave violations of international law, re-
gardless of whether the accused specifically intended to keep the woman pregnant.2564

ICC, ONGWEN TRIAL JUDGEMENT, PARA. 2727, 2729
This requirement of special intent is phrased alternatively, meaning that the crime of 
forced pregnancy under the Statute is committed with the intent either to affect the eth-
nic composition of the population or to carry out other grave violations of international 
law, e.g., confining a woman with the intent to rape, sexually enslave, enslave and/or 
torture her.
[…]
On this understanding, the crime of forced pregnancy consists in the confinement of a 
forcibly pregnant woman in order to carry out other grave violations of international law, 
regardless of whether the accused specifically intended to keep the woman pregnant.

2560	 This special intent does not apply to the act of forcibly impregnating the victim itself. ICC, Ongwen Decision on the 
Confirmation of the Charges, para. 99.

2561	 ICC, Ongwen Trial Judgement, paras 2726-2727.
2562	 ICC, Ongwen Trial Judgement, para. 2729.
2563	 ICC, Ongwen Trial Judgement, para, 2728. Similarly, see, ICC, Ongwen Decision on the Confirmation of the Charges, 

para. 100.
2564	 ICC, Ongwen Trial Judgement, para. 2729.
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l)	 Crime against Humanity of Enforced Sterilization (ICC Statute, Article 7(1)(g)-5)

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
ENFORCED STERILIZATION AS A CRIME AGAINST HUMANITY THE 
FOLLOWING ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective elements

•	 The perpetrator deprived one or more persons of biological reproductive capacity (para. 1313).
•	 The conduct was neither justified by the medical or hospital treatment of the person or per-

sons concerned nor carried out with their genuine consent (para. 1314).

(2)	 Subjective elements
•	 The perpetrator intended to deprive one or more persons of biological reproductive capacity 

(para. 1316).
•	 The perpetrator knew that their conduct was neither justified by the medical or hospital 

treatment of the person or persons concerned nor carried out with their genuine consent 
(para. 1317).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1310.	 Enforced sterilization as a crime against humanity (i.e., when committed in the 
context of a widespread or systematic attack on civilians) was codified for the first 
time by the ICC Statute.2565 Enforced sterilization is defined in the ICC Elements of 
Crimes as a situation where a perpetrator deprives one or more persons of their 
biological reproductive capacity and this conduct is neither justified by the medical 
or hospital treatment of the person or persons concerned nor carried out with their 
genuine consent.2566

1311.	 Enforced sterilization as a crime against humanity is not currently prohibited under 
Ukrainian law. However, Draft Bill 7290 will (if, and when, it comes into force) intro-
duce the specific crime against humanity of forced sterilisation committed within the 
framework of a large-scale or systematic attack on civilians under Article 442-1.1(4) 
of the CCU. This provision broadly aligns with the definition of the crime against 
humanity of forced pregnancy contained in the international instruments.

2565	 ICC Statute, Article 7(1)(g). Enforced sterilization is also prohibited as a war crime under ICC Statute, Articles 8(2)
(b)(xxii) and 8(2)(e)(vi). This conduct was also punished by the Nuremburg Tribunal in the context of medical ex-
periments which occurred during the Second World War, particularly in concentration camps: U.S. v. Brandt, Trials 
of War Criminals Before Nuernberg Military Tribunals, vols I and II, Case No. 1.

2566	 ICC Elements of Crimes, Article 7(1)(g)-5.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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ii.	 Definition of Enforced Sterilization (Objective elements)

1312.	 The objective elements of this crime against humanity requires that: (1) the perpe-
trator deprived one or more persons of biological reproductive capacity; and (2) the 
conduct was neither justified by the medical or hospital treatment of the person or 
persons concerned nor carried out with their genuine consent.

1313.	 The perpetrator deprived one or more persons of biological reproductive capacity.2567 
A person’s biological reproductive capacity can be deprived through the following 
means: a medical operation; the intentional use of chemicals for this effect; vicious 
rapes where the reproductive system has been destroyed; and forcible castration or 
other forms of severe genital mutilation carried out against men.2568 However, this does 
not include birth-control measures which have a non-permanent effect in practice.2569

1314.	 The conduct was neither justified by the medical or hospital treatment of the person 
or persons concerned nor carried out with their genuine consent.2570 According to 
the ICC Elements of Crimes, “‘genuine consent’ does not include consent obtained 
through deception.”2571

iii.	 Definition of Enforced Sterilization (Subjective elements)

1315.	 In relation to the subjective element, the crime against humanity of enforced ster-
ilization require intent and knowledge,2572 which will be established when: (1) the 
perpetrator intended to deprive one or more persons of biological reproductive ca-
pacity; and (2) the perpetrator knew that their conduct was neither justified by the 
medical or hospital treatment of the person or persons concerned nor carried out 
with their genuine consent.

1316.	 The perpetrator intended to deprive one or more persons of biological reproductive 
capacity. Such intent will be established where: (1) the perpetrator meant to engage 
in acts or omissions (i.e., deliberately acted or failed to act) (intent to conduct) in 
order to deprive one or more persons of their biological reproductive capacity; or 
(2) the perpetrator was aware that one or more persons would be deprived of their 
biological reproductive capacity in the ordinary course of events (intent to conse-
quence).2573 At the ICC, awareness that the consequence would occur in the ordinary 
course of events requires virtual certainty that the events would occur.2574

2567	 ICC Elements of Crimes, Article 7(1)(g)-5, Element One.
2568	 Klamberg, Commentary on the International Criminal Court, Torkel Opsahl Academic EPublisher Brussels, 2017, p. 54; 

Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 216; Askin, War Crimes Against Women: Prosecution in International War Crimes Tribunals, Martinus Nijhoff, 
1997, pp 91-92 (“forcible inability to reproduce is particularly prevalent in instances of exceedingly vicious rapes, 
multiple rapes, gang rapes, rapes of young children, rapes committed with foreign objects, and rapes perpetrated 
in unsanitary conditions which promote infections or disease.”).

2569	 ICC Elements of Crimes, fn. 19.
2570	 ICC Elements of Crimes, Article 7(1)(g)-5, Element Two.
2571	 ICC Elements of Crimes, fn. 20.
2572	 Klamberg, Commentary on the International Criminal Court, Torkel Opsahl Academic EPublisher Brussels, 2017, p. 

54; ICC Statute, Articles 30(2), 30(3).
2573	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, paras 774.
2574	 See ICC, Katanga Trial Judgement, paras 775-776.
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1317.	 The perpetrator knew that their conduct was neither justified by the medical or 
hospital treatment of the person or persons concerned nor carried out with their 
genuine consent. To prove knowledge, it must be demonstrated that the perpetrator 
was aware that the act of depriving one or more persons of their biological reproduc-
tive capacity was neither justified by the medical or hospital treatment of the person 
or persons concerned nor carried out with their genuine consent.2575

m)	 Crime against Humanity of Sexual Violence (ICC Statute, Article 7(1)(g)-6; SCSL 
Statute, Article 2(g))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
SEXUAL VIOLENCE AS A CRIME AGAINST HUMANITY THE FOLLOWING 
ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective element

•	 The perpetrator (i) committed an act of a sexual nature against one or more persons or caused 
such person or persons to engage in an act of a sexual nature (para. 1323); (ii) by force, or by 
threat of force or coercion, such as that caused by fear of violence, duress, detention, psych-
ological oppression or abuse of power, against such person or persons or another person, 
or by taking advantage of a coercive environment or such person’s or persons’ incapacity to 
give genuine consent (para. 1324).

(2)	 Subjective elements
•	 The perpetrator intended to commit an act of a sexual nature against one or more persons 

or to cause such person or persons to engage in an act of a sexual nature (para. 1326).
•	 The perpetrator was aware that they would commit an act of a sexual nature or would cause 

a person or persons to engage in an act of a sexual nature by force, or by threat of force or 
coercion, or by taking advantage of a coercive environment or such person’s or persons’ 
incapacity to give genuine consent (para. 1327).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1318.	 International instruments prohibit the crime against humanity of sexual violence 
when committed in the context of a widespread or systematic attack on civilians.2576

1319.	 Sexual violence as a crime against humanity is not currently prohibited under 
Ukrainian law. This conduct is, however, covered by the ordinary crime of sexual 

2575	 ICC Statute, Article 30(3).
2576	 ICC Statute, Article 7(1)(g); SCSL Statute, Article 2(g). Sexual violence is also prohibited as a war crime under ICC 

Statute, Articles 8(2)(b)(xxii) and 8(2)(e)(vi).
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https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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violence under Article 153 of the CCU, which prohibits “[c]ommitting any sexual vio-
lence, not related to the penetration into another person’s body, without the voluntary 
consent of the victim (sexual violence)”. Unlike the crime against humanity of sexual 
violence, however, the CCU provision does not require the act of sexual violence to 
have been committed in the context of a widespread or systematic attack directed 
against a civilian population (i.e., the contextual element).

1320.	 In addition, Draft Bill 7290 will introduce (if, and when, it comes into force) the spe-
cific crime against humanity of sexual violence committed within the framework of 
a large-scale or systematic attack on civilians under common Article 442-1.1(4) of the 
CCU. This provision broadly aligns with the definition of the crime against humanity 
of sexual violence contained in the international instruments. However, as discussed 
below, the Draft Bill is wider in scope than the ICC Statute provision since it does not 
include a gravity threshold (Elements Two and Three of the ICC Elements of Crimes).

ii.	 Definition of Sexual Violence (Objective elements)

1321.	 The objective elements of this crime against humanity requires that: (1) the perpe-
trator (i) committed an act of a sexual nature against one or more persons or caused 
such person or persons to engage in an act of a sexual nature (ii) by force, or by 
threat of force or coercion, such as that caused by fear of violence, duress, deten-
tion, psychological oppression or abuse of power, against such person or persons or 
another person, or by taking advantage of a coercive environment or such person’s 
or persons’ incapacity to give genuine consent.

1322.	 The ICC Statute also requires that the perpetrator’s conduct was of a gravity com-
parable to other acts of sexual violence established under Article 7(1)(g) (e.g., rape; 
sexual slavery; enforced prostitution; forced pregnancy; and enforced sterilization) 
of the ICC Statute.2577 However, this “comparable gravity” requirement is unique to 
the ICC Statute, and is not an element of the crime in customary international law.2578 
The statutes of other international courts/tribunals and legislation in some European 
jurisdictions do not require an act of sexual violence to be of “comparable gravity” 
to other crimes against humanity.2579 In addition, Article 442-1.1(4) of Draft Bill 7290 
does not include the criterion that the sexual violence be “of comparable gravity”, 
thus leaving the door open for a broader application of the provision than its coun-
terpart in the ICC Statute. As such, this element would not need to be established to 
prove the crime against humanity of sexual violence under Ukrainian law and so is 
not considered further in this Benchbook.

2577	 ICC Statute, Article 7(1)(g).
2578	 ICC Statute, Article 7(1)(g); ICC Elements of Crimes, Article 7(1)(g)-6, Element Two; Cryer, et al. (eds), An Introduction 

to International Criminal Law and Procedure, 3rd Edition, Cambridge University Press, 2015, pp 251-252.
2579	 See, ICTY Statute, Article 5(g); ICTR Statute, Article 3(g); SCSL Statute, Article 2(g). See also, e.g., Germany, Law Intro-

ducing the International Crimes Code, 2002, Section 7(1)(6); Spain, Criminal Code, 2016, Article 607bis(2)(2).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://casebook.icrc.org/case-study/germany-international-criminal-code
https://casebook.icrc.org/case-study/germany-international-criminal-code
https://www.mjusticia.gob.es/es/AreaTematica/DocumentacionPublicaciones/Documents/Criminal_Code_2016.pdf
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ICTR, AKAYESU TRIAL JUDGEMENT, PARA. 688
The Tribunal considers sexual violence, which includes rape, as any act of a sexual nature which 
is committed on a person under circumstances which are coercive. Sexual violence is not limited 
to physical invasion of the human body and may include acts which do not involve penetration 
or even physical contact.

1323.	 The perpetrator (i) committed an act of a sexual nature against one or more persons 
or caused such person or persons to engage in an act of a sexual nature.2580 Conduct 
that is sexual in nature covers both physical and non-physical (i.e., psychological) 
acts with a sexual element.2581 Thus, acts such as forced nudity may amount to sexual 
violence, even in the absence of physical contact.2582 Acts of a sexual nature can be 
committed by and against any person regardless of age, sex or gender. This includes 
same-sex acts.2583 The perpetrator may commit the act of a sexual nature against one 
or more persons or cause the person to engage in an act of a sexual nature against 
themselves or a third party (including another person or an animal), or on a dead 
body.2584

2580	 ICTY, Dordevic Trial Judgement, para. 1768; ICTY, Celebici Trial Judgement, para. 1065; ICTY, Todorovic Sentencing 
Judgement, paras 37-40.

2581	 ICTR, Akayesu Trial Judgement, para. 688; ICTY, Furundzija Trial Judgement, para. 186; SCSL, Brima et al Trial Judge-
ment, para. 720; ICTY, Milutinovic et al. Trial Judgement, paras 194-195, 199; ICTR, Rukundo Trial Judgement, para. 
380. See also, ICC OTP, Policy Paper on Sexual and Gender-Based Crimes, 2014, p. 3; UNCHR Contemporary forms of 
slavery, systematic rape, sexual slavery and slavery like practices during armed conflict: Final Report, paras 21-22.

2582	 ICTR, Akayesu Trial Judgement, para. 688; ICTY, Kunarac et al. Trial Judgement, paras 769, 772; ICTY, Kvocka et al. 
Trial Judgement, para. 170; ICTY, Brdanin Trial Judgement, para. 1013; SCSL, Brima et al. Appeal Judgement, para. 
184. See also, UNCHR Contemporary forms of slavery, systematic rape, sexual slavery and slavery like practices 
during armed conflict: Final Report, para. 21 (“Sexual violence includes acts such as ‘forcing a person to strip 
naked in public’”); ICC OTP, Report on Preliminary Examination Activities 2016 (14 November 2016), para. 94 (“In 
addition, detainees were forcibly maintained in a state of forced nudity, compelled to perform physical exercises 
naked […]”); ICC OTP, Policy Paper on Sexual and Gender-Based Crimes, 2014, p. 3 (“An act of a sexual nature is 
not limited to physical violence, and may not involve any physical contact — for example, forced nudity”). Before, 
the ICC, the Bemba Arrest Warrant decision did not dispute the fact that forced nudity constitutes sexual violence; 
rather, the decision indicated that the alleged acts of forced nudity were not of sufficient gravity to prosecute: ICC, 
Bemba Arrest Warrant Decision, paras 39-40; Women’s Initiative for Gender Justice, "The Hague Principles on Sexual 
Violence", 2019, pp 13-14.

2583	 ICC, Bemba Trial Judgement, para. 100; ICC, Ntaganda Trial Judgement, para. 933. See also, ICC Policy Paper on Sexual 
and Gender-Based Crimes, 2014, fn. 6.

2584	 Women’s Initiative for Gender Justice, "The Hague Principles on Sexual Violence", 2019, p.8; ICC Elements of Crimes, 
Articles 7(1)(g)-6, 8(2)(b)(xxii)-6, and 8(2)(e)(vi)-6, Element One. See e.g., ICTY, Celebici Trial Judgement, para. 1065; 
ICTY, Todorovic Sentencing Judgement, paras 38-40.

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icty.org/x/cases/djordjevic/tjug/en/110223_djordjevic_judgt_en.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/todorovic/tjug/en/tod-tj010731e.pdf
https://www.icty.org/x/cases/todorovic/tjug/en/tod-tj010731e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
http://www.rscsl.org/Documents/Decisions/AFRC/613/SCSL-04-16-T-613s.pdf
http://www.rscsl.org/Documents/Decisions/AFRC/613/SCSL-04-16-T-613s.pdf
https://www.icty.org/x/cases/milutinovic/tjug/en/jud090226-e1of4.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-01-70/MSC36261R0000558858.PDF
https://www.icc-cpi.int/iccdocs/otp/otp-policy-paper-on-sexual-and-gender-based-crimes--june-2014.pdf
https://undocs.org/pdf?symbol=en/E/CN.4/Sub.2/1998/13
https://undocs.org/pdf?symbol=en/E/CN.4/Sub.2/1998/13
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
http://www.rscsl.org/Documents/Decisions/AFRC/Appeal/675/SCSL-04-16-A-675.pdf
https://undocs.org/pdf?symbol=en/E/CN.4/Sub.2/1998/13
https://undocs.org/pdf?symbol=en/E/CN.4/Sub.2/1998/13
https://www.icc-cpi.int/iccdocs/otp/161114-otp-rep-PE_ENG.pdf
https://www.icc-cpi.int/iccdocs/otp/otp-policy-paper-on-sexual-and-gender-based-crimes--june-2014.pdf
https://www.icc-cpi.int/CourtRecords/CR2008_03303.PDF
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/iccdocs/otp/otp-policy-paper-on-sexual-and-gender-based-crimes--june-2014.pdf
https://www.icc-cpi.int/iccdocs/otp/otp-policy-paper-on-sexual-and-gender-based-crimes--june-2014.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/todorovic/tjug/en/tod-tj010731e.pdf
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CASE STUDY: EXAMPLES OF "ACTS OF A SEXUAL NATURE"
Sexual violence can be committed through a multitude of different acts, including:

•	 castration, mutilation of sexual organs, forced circumcision and female genital mutilation;2585

•	 enforced prostitution;2586

•	 forced masturbation and any other forced touching that the survivor is compelled to perform 
on themselves or a third person;2587

•	 having someone undress completely or partially (i.e., forced nudity), including the removal 
of headwear in cultures where this has a sexual implication;2588

•	 having someone wear clothing with a sexual association;2589

•	 human trafficking for sexual exploitation and slavery;2590

•	 inspecting someone’s genitals, anus, breasts or hymen without medical or similar necessity;2591

•	 kissing or licking a person, especially a sexual body part;2592

•	 punishing someone for refusing to engage in sexual activity;2593

•	 rape (including gang rape, marital rape or “corrective” rape), which includes penetration of 
the vagina, anus or mouth by any part of the body or object (e.g., a stick);2594

•	 sexually harassing someone by engaging in (repeated) unwelcome sexual conduct which can 
be interpreted as offensive, humiliating or intimidating under the circumstances;2595

•	 threats of sexual violence or intimidation or causing someone to form reasonable apprehen-
sion, or fear, of acts of sexual violence;2596

2585	 Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 10.
2586	 ICC Statute, Articles 7(1)(g), 8(2)(b)(xxii), 8(2)(e)(vi).
2587	 ICTY, Brdanin Trial Judgement, paras 1013, 1018; ICTY, Celebici Trial Judgement, paras 1062-1066; ICTY, Todorovcic 

Sentencing Judgement, paras 39-40; ICTY, Tadic Trial Judgement, para. 198; UNCHR Contemporary forms of slavery, 
systematic rape, sexual slavery and slavery like practices during armed conflict: Final Report, para. 22; ICC OTP, 
Report on Preliminary Examination Activities 2016 (14 November 2016), para. 94.

2588	  ICTY, Kunarac et al. Trial Judgement, paras 769; ICTY, Furundzija Trial Judgement, para. 272; ICTY, Kvocka et al. Trial 
Judgement, para. 170; ICTY, Brdanin Trial Judgement, para. 1013; ICTR, Akayesu Trial Judgement, para. 688; SCSL, 
Brima et al. Appeal Judgement, para. 184; OHCHR, Conflict-Related Sexual Violence in Ukraine 14 March 2014 to 31 
January 2017, para. 69; Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual Violence’, 2019, pp 
10; ICC OTP, Report on Preliminary Examination Activities 2016 (14 November 2016), para. 94.

2589	 Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 9.
2590	  ICTY, Kunarac et al. Trial Judgement, paras 775-782; ICC, Ongwen Trial Judgement, paras 3044-3049.
2591	 Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 10.
2592	 ICTY, Stakic Trial Judgement, para. 793; Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual 

Violence’, 2019, p. 10.
2593	 Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 8.
2594	 ICC Statute, Articles 7(1)(g), 8(2)(b)(xxii), 8(2)(e)(vi); ICTY, Kunarac et al. Trial Judgement, paras 759, 761, 817; ICTY, 

Furundzija Trial Judgement, paras 270-271; ICTY, Kvocka et al. Trial Judgement, paras 98, 100, 102; ICTY, Brdanin Trial 
Judgement, para. 1010; ICTY, Simic Trial Judgement, para. 721; ICTR, Akayesu Trial Judgement, paras 686, 688; ICC, 
Ongwen Trial Judgement, paras 3035-3043; Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual 
Violence’, 2019, p. 12.

2595	 Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 9.
2596	 ICTY, Kvocka et al. Trial Judgement, paras 98, 104; ICTY, Brdanin Trial Judgement, paras 1013, 1018; Women’s Initiative 

for Gender Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 8; OHCHR, Conflict-Related Sexual Violence 
in Ukraine 14 March 2014 to 31 January 2017, paras 68, 74.

https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/todorovic/tjug/en/tod-tj010731e.pdf
https://www.icty.org/x/cases/tadic/tjug/en/tad-tsj70507JT2-e.pdf
https://undocs.org/pdf?symbol=en/E/CN.4/Sub.2/1998/13
https://undocs.org/pdf?symbol=en/E/CN.4/Sub.2/1998/13
https://www.icc-cpi.int/iccdocs/otp/161114-otp-rep-PE_ENG.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
http://www.rscsl.org/Documents/Decisions/AFRC/Appeal/675/SCSL-04-16-A-675.pdf
https://www.ohchr.org/Documents/Countries/UA/ReportCRSV_EN.pdf
https://www.ohchr.org/Documents/Countries/UA/ReportCRSV_EN.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.icc-cpi.int/iccdocs/otp/161114-otp-rep-PE_ENG.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/simic/tjug/en/sim-tj031017e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.ohchr.org/Documents/Countries/UA/ReportCRSV_EN.pdf
https://www.ohchr.org/Documents/Countries/UA/ReportCRSV_EN.pdf
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•	 touching a person in a sexual manner, for example, by giving or receiving massages;2597

•	 touching a person’s sexual body parts, for example, touching their breasts or putting their 
hands inside the survivor’s underwear or garment;2598 or

•	 violent acts to the genitalia (such as beating, burning, electrical shocks or blows), for example, 
electrocuting and driving objects into a person’s penis.2599

1324.	 The perpetrator (ii) used force, the threat of force or coercion, or took advantage of 
a coercive environment, or committed the sexual act against a person(s) incapable 
of giving genuine consent. For more information, see the crime against humanity 
of rape, Element Two, above (para. 1265).

iii.	 Definition Sexual Violence (Subjective elements)

1325.	 In relation to the subjective elements, the crime against humanity of sexual violence 
require intent and knowledge,2600 which will be established when: (1) the perpetrator 
intended to commit an act of a sexual nature against one or more persons or to cause 
such person or persons to engage in an act of a sexual nature; and (2) the perpetrator 
was aware that they would commit an act of a sexual nature or would cause a per-
son or persons to engage in an act of a sexual nature by force, or by threat of force 
or coercion, or by taking advantage of a coercive environment or such person’s or 
persons’ incapacity to give genuine consent.

1326.	 The perpetrator intended to commit an act of a sexual nature against one or more 
persons or to cause such person or persons to engage in an act of a sexual nature. 
Such intent can be established where: (1) the perpetrator meant to engage in acts 
or omissions (i.e., deliberately acted or failed to act) (intent to conduct)2601 in order 
to commit an act of a sexual nature against one or more persons or to cause such 
person or persons to engage in an act of a sexual nature; or (2) the perpetrator was 
aware that one or more persons would be subjected to an act of a sexual nature in the 
ordinary course of events (intent to consequence).2602 At the ICC, awareness that the 
consequence would occur in the ordinary course of events requires virtual certainty 
that the events would occur.2603

2597	 ICTY, Kvocka et al. Trial Judgement, para. 99; ICTR, Rukundo Trial Judgement, para. 381; Women’s Initiative for Gen-
der Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 10; ICC OTP, Report on Preliminary Examination 
Activities 2016 (14 November 2016), para. 94.

2598	 Women’s Initiative for Gender Justice, ‘The Hague Principles on Sexual Violence’, 2019, p. 10; OHCHR, Conflict-Re-
lated Sexual Violence in Ukraine 14 March 2014 to 31 January 2017, paras 80-81.

2599	 ICTY, Celebici Trial Judgement, paras 1019, 1035, 1038-1040; ICTY, Todorovcic Sentencing Judgement, para. 38; ICTY, 
Simic Trial Judgement, paras 695, 698; ICTY, Naletilic and Martinovic Trial Judgement, para. 450; ICTY, Brdanin Trial 
Judgement, para. 498; ICTY, Tadic Trial Judgement, para. 198; Women’s Initiative for Gender Justice, ‘The Hague 
Principles on Sexual Violence’, 2019, p. 10; OHCHR, Conflict-Related Sexual Violence in Ukraine 14 March 2014 to 
31 January 2017, paras 70-71.

2600	 ICC Statute, Articles 30(2), 30(3).
2601	 ICC Statute, Article 30(2)(a); ICC, Katanga Trial Judgement, para. 774.
2602	 ICC Statute, Article 30(2)(b); ICC, Katanga Trial Judgement, para. 774; ICC, Bemba Trial Judgement, para. 111.
2603	 See, ICC, Katanga Trial Judgement, paras 775-776.

https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-01-70/MSC36261R0000558858.PDF
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.icc-cpi.int/iccdocs/otp/161114-otp-rep-PE_ENG.pdf
https://www.icc-cpi.int/iccdocs/otp/161114-otp-rep-PE_ENG.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.ohchr.org/Documents/Countries/UA/ReportCRSV_EN.pdf
https://www.ohchr.org/Documents/Countries/UA/ReportCRSV_EN.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
https://www.icty.org/x/cases/todorovic/tjug/en/tod-tj010731e.pdf
https://www.icty.org/x/cases/simic/tjug/en/sim-tj031017e.pdf
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/tadic/tjug/en/tad-tsj70507JT2-e.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://www.ohchr.org/Documents/Countries/UA/ReportCRSV_EN.pdf
https://www.ohchr.org/Documents/Countries/UA/ReportCRSV_EN.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
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1327.	 The perpetrator knew that they would commit an act of a sexual nature or would 
cause a person or persons to engage in an act of a sexual nature by force, or by 
threat of force or coercion, or by taking advantage of a coercive environment or 
such person’s or persons’ incapacity to give genuine consent. To prove such “knowl-
edge”, it must be proven that the perpetrator was aware that the act of a sexual nature 
was committed by force, by the threat of force or coercion, by taking advantage of a 
coercive environment, or against a person incapable of giving genuine consent.2604 
This can be inferred from the circumstances. However, this does not require the 
perpetrator to be aware of the legal character of the act in question, i.e. there is no 
need for the perpetrator to know that the act in question constituted a crime against 
humanity or an inhumane act.2605

n)	 Crime against Humanity of Persecution (ICC Statute, Article 7(1)(h); ICTY Statute, 
Article 5(h); ICTR Statute, Article 3(h); SCSL Statute, Article 2(h))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
PERSECUTION AS A CRIME AGAINST HUMANITY THE FOLLOWING 
ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective elements

•	 The perpetrator severely deprived, contrary to international law, one or more persons of 
fundamental rights (para. 1331).

•	 The perpetrator targeted such person or persons by reason of the identity of a group or col-
lectivity or targeted the group or collectivity as such (para. 1334).

•	 Such targeting was based on political, racial, national, ethnic, cultural, religious, gender as 
defined in article 7, paragraph 3, of the ICC Statute, or other grounds that are universally 
recognised as impermissible under international law (para. 1336).

•	 The conduct was committed in connection with any act referred to in article 7, paragraph 1, 
of the ICC Statute or any crime within the jurisdiction of the ICC (para. 1338).

(2)	 Subjective elements
•	 The perpetrator intended to severely deprive one or more persons of fundamental rights 

(para. 1342).
•	 The perpetrator intended to discriminate against the person(s) based on political, racial, na-

tional, ethnic, cultural, religious, gender, or other universally recognised grounds (para. 1343).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

2604	 ICC Statute, Article 30(3); ICC, Bemba Trial Judgement, para. 111.
2605	 ICC, Ongwen Trial Judgement, para. 2753.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
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i.	 Applicability under Ukrainian Law

1328.	 International instruments prohibit “persecution against any identifiable group or 
collectivity on political, racial, national, ethnic, cultural, religious, gender or other 
grounds that are universally recognized as impermissible under international law”.2606 
The ICC Statute defines “persecution” as “the intentional and severe deprivation of 
fundamental rights of a group of persons due to their group identity or collectivity”.2607

1329.	 Persecution as a crime against humanity is not currently prohibited under Ukrainian 
law. However, Draft Bill 7290 will introduce (if, and when, it comes into force) the 
crime against humanity of persecution committed within the framework of a large-
scale or systematic attack on civilians under Article 442-1.1(1) of the CCU. “Perse-
cution” is defined in the Draft Bill as “the restriction of fundamental human rights 
on the basis of political, racial, national, ethnic, cultural, religious, sexual or other 
grounds of discrimination defined by international law”. As such, this provision will 
integrate the definition of the crime against humanity of persecution contained in 
the international instruments.

ii.	 Definition of Persecution (Objective elements)

1330.	 The objective elements of this crime against humanity requires that: (1) the perpetrator 
severely deprived, contrary to international law, one or more persons of fundamental 
rights; (2) the perpetrator targeted such person or persons by reason of the identity of 
a group or collectivity or targeted the group or collectivity as such; (3) such targeting 
was based on political, racial, national, ethnic, cultural, religious, gender as defined 
in Article 7(3) of the ICC Statute, or other grounds that are universally recognized as 
impermissible under international law; and (4) conduct was committed in connection 
with any crime against humanity referred to in Article 7(1) of the ICC Statute or any 
crime within the jurisdiction of the ICC.

1331.	 The perpetrator severely deprived, contrary to international law, one or more 
persons of fundamental rights. To satisfy this element, it must be established that 
one or more persons were deprived of their fundamental rights, contrary to inter-
national law.2608 Fundamental rights are human rights established under customary 
international law and international human rights treaties.2609

2606	 ICC Statute, Article 7(1)(h); ICTY Statute, Article 5(h); ICTR Statute, Article 3(h); SCSL Statute, Article 2(h). The crime 
against humanity of persecution is also prohibited under ECCC Law, Article 5.

2607	 ICC Statute, Article 7(2)(g).
2608	 ICC, Ongwen Trial Judgement, para. 2733; ICTY, Prlic et al. Appeal Judgement, para. 422; ICTY, Blagojevic & Jokic Trial 

Judgement, para. 579; ICTY, Kordic & Cerkez Appeal Judgement, para. 101; ICTR, Semanza Trial Judgement, paras 
347-348.

2609	 ICC, Ntaganda Trial Judgement, para. 991; ICTY, Blaskic Appeal Judgement, para. 139; ICTY, Karadzic Trial Judge-
ment, para. 499; ICTY, Brdanin Trial Judgement, para. 995; ICTY, Krnojelac Trial Judgement, para. 434; Schabas, The 
International Criminal Court: A Commentary on the ICC Statute, 2nd Edition, Oxford University Press, 2016, p. 196. See 
also, ICC, Ntaganda Decision on Confirmation of Charges, para. 58. The relevant international instruments include 
inter alia: (i) the Universal Declaration of Human Rights; (ii) the International Covenant on Civil and Political Rights; 
(iii) the International Covenant on Economic, Social and Cultural Rights; (iv) the European Convention on Human 
Rights.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icc-cpi.int/CourtRecords/CR2014_04750.PDF
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1332.	 Broadly, these include violations that cause: (1) serious bodily and mental harm; (2) 
infringements against freedom; and (3) attacks against property.2610 This may include 
a variety of rights, such as: the right to life; the right to personal liberty and security 
of the person; the right not to be subjected to torture or cruel, inhumane or degrad-
ing treatment; the right not to be subjected to arbitrary arrest, detention or exile; 
and the right to private property.2611 The deprivation of fundamental rights must be 
contrary to international law, meaning that no justification exists under international 
law for the violation.2612

ICC, ONGWEN TRIAL JUDGEMENT, PARA. 2733
The first of these elements is that the perpetrator severely deprived, contrary to international 
law, one or more persons of fundamental rights. Not every infringement of human rights is rel-
evant but only a "severe deprivation" of a person’s "fundamental rights contrary to international 
law" (emphasis added). This may include a variety of rights, such as the right to life, the right to 
personal liberty, the right not to be held in slavery or servitude, the right not to be subjected to 
torture or cruel treatment, inhuman or degrading treatment, and the right to private property.

CASE STUDY: EXAMPLES OF "PERSECUTION"
The following acts, among others, can amount to “persecution” when: carried out on discrimina-
tory grounds, considered in conjunction with other acts and the contextual elements of crimes 
against humanity are fulfilled:

•	 murder;2613

•	 attacks on civilians;2614

•	 torture (e.g., physical violence, psychological violence, sexual violence, etc.);2615

2610	 ICC, Ongwen Trial Judgement, para. 2733 (“fundamental rights […] may include a variety of rights, such as the right 
to life, the right to personal liberty, the right not to be held in slavery or servitude, the right not to be subjected to 
torture or cruel treatment, inhuman or degrading treatment, and the right to private property.”) See also, ICC, Nta-
ganda Trial Judgement, para. 991; ICTY, Blaskic Trial Judgement, para. 220; ICTY, Kordic & Cerkez Appeal Judgement, 
paras 104-109; ICTY, Blagojevic & Jokic Trial Judgement, paras 585-600; Triffterer and Ambos (eds), The ICC Statute of 
the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 2016, p. 276.

2611	 ICC, Ongwen Trial Judgement, para. 2733; ICC, Ntaganda Trial Judgement, para. 991; ICTY, Blaskic Trial Judgement, 
para. 220; ICTY, Kordic & Cerkez Appeal Judgement, paras 104-109; ICTY, Blagojevic & Jokic Trial Judgement, paras 
585-600.

2612	 ICC, Ntaganda Trial Judgement, para. 993; ICTY, Kordic & Cerkez Appeal Judgement, para. 103; ICTY, Blaskic Appeal 
Judgement, para. 139.

2613	 ICTY, Stakic Trial Judgement, para. 747; ICTY, Kordic & Cerkez Appeal Judgement, paras 106-109; ICTY, Blaskic Appeal 
Judgement, para. 143.

2614	 ICTY, Kordic & Cerkez Appeal Judgement, paras 104-105; ICTY, Blaskic Appeal Judgement, paras 156-159.
2615	 ICTY, Brdanin Trial Judgement, para. 1012; ICTY, Stakic Trial Judgement, paras 748-760; ICTY, Karadzic Trial Judge-

ment, paras 505-513; ICTY, Blaskic Appeal Judgement, paras 154-155.

https:/www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/brdanin/tjug/en/brd-tj040901e.pdf
https://www.icty.org/x/cases/stakic/tjug/en/stak-tj030731e.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
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•	 pillage;2616

•	 the denial of freedom of movement;2617

•	 the denial of employment;2618

•	 the invasion of privacy through arbitrary searches of homes;2619

•	 unlawful arrest and detention;2620

•	 the denial of the right to judicial process;2621 and
•	 the denial of equal access to public services (e.g., medical care).2622

1333.	 Additionally, it must be demonstrated that the deprivation was severe,2623 i.e., a 
serious, gross or blatant denial of fundamental rights.2624 Any act which, in and of 
itself, constitutes a crime against humanity will be considered a severe deprivation 
of fundamental rights.2625 In establishing this element, judges should look at the 
cumulative effect of the impugned act and assess whether or not rights have been 
clearly violated, how many individuals were targeted and to what extent individuals 
were deprived of their rights.2626

1334.	 The perpetrator targeted such person or persons by reason of the identity of a 
group or collectivity or targeted the group or collectivity as such. To satisfy this 
element, it must be established that the perpetrator targeted the victims due to the 
identity of a group or collectively.2627 Alternatively, it must be established that the 

2616	 ICTY, Stakic Trial Judgement, paras 762-764; ICTY, Brdanin Trial Judgement, para. 1045; ICTY, Kordic & Cerkez Appeal 
Judgement, paras 108-109; ICTY, Karadzic Trial Judgement, paras 527-529; ICTY, Blaskic Appeal Judgement, paras 
144-148.

2617	 ICTY, Stakic Trial Judgement, paras 770-773; ICTY, Mladic Trial Judgement, paras 3263-3266; ICTY, Brdanin Trial 
Judgement, paras 1042-1043, 1049; ICTY, Brdanin Appeal Judgement, paras 292-297; ICTY, Brdanin Appeal Judgement, 
paras 292-297; ICTY, Karadzic Trial Judgement, paras 535-536.

2618	 ICTY, Stakic Trial Judgement, paras 770-773; ICTY, Mladic Trial Judgement, paras 3263-3266; ICTY, Brdanin Trial 
Judgement, paras 1032-1041, 1049; ICTY, Brdanin Appeal Judgement, paras 292-297; ICTY, Brdanin Appeal Judgement, 
paras 292-297; ICTY, Karadzic Trial Judgement, paras 535-536.

2619	 ICTY, Mladic Trial Judgement, paras 3263-3266; ICTY, Brdanin Appeal Judgement, paras 292-297; ICTY, Karadzic Trial 
Judgement, paras 535-536.

2620	 ICTY, Mladic Trial Judgement, paras 3263-3266; ICTY, Brdanin Trial Judgement, paras 1044-1045, 1049; ICTY, Brdanin 
Appeal Judgement, paras 292-297; ICTY, Karadzic Trial Judgement, paras 517-521, 535-536.

2621	 ICTY, Stakic Trial Judgement, paras 770-773; ICTY, Mladic Trial Judgement, paras 3263-3266; ICTY, Brdanin Trial 
Judgement, paras 1044-1045, 1049; ICTY, Brdanin Appeal Judgement, paras 292-297; ICTY, Karadzic Trial Judgement, 
paras 535-536.

2622	 ICTY, Stakic Trial Judgement, paras 770-773; ICTY, Mladic Trial Judgement, paras 3263-3266; ICTY, Brdanin Trial 
Judgement, paras 1046-1049; ICTY, Brdanin Appeal Judgement, paras 292-297; ICTY, Karadzic Trial Judgement, paras 
535-536.

2623	 ICC, Ongwen Trial Judgement, para. 2733; ICTY, Blagojevic & Jokic Trial Judgement, para. 580; ICTY, Milutinovic Trial 
Judgement, para. 178; ICTY, Kupreskic Trial Judgement, paras 605, 617-619; ICTY, Kordic & Cerkez Appeal Judgement, 
para. 671; ICTY, Blaskic Appeal Judgement, para. 135.

2624	 ICC, Ntaganda Trial Judgement, para. 992; ICTY, Kupreskic Trial Judgement, paras 619-621; ICTY, Kordic & Cerkez 
Appeal Judgement, para. 671; ICTY, Blaskic Appeal Judgement, para. 135.

2625	 ICC, Ntaganda Trial Judgement, para. 991; ICC, Ntaganda Decision on the Confirmation of Charges, para. 58; ICTY, 
Kupreskic Trial Judgement, paras 605, 615; ICTR, Semanza Trial Judgement, para. 349.

2626	 ICC, Ntaganda Trial Judgement, para. 992; ICTY, Kupreskic Trial Judgement, paras 621-622; ICTY, Kordic and Cerkez 
Trial Judgement, para. 199; ICTR, Semanza Trial Judgement, para. 349.

2627	 ICC, Ongwen Trial Judgement, para. 2734; ICC, Ntaganda Trial Judgement, para. 988; ICTY, Blagojevic & Jokic Trial 
Judgement, paras 582-583; ICTY, Milutinovic Trial Judgement, para. 177; ICTR, Semanza Trial Judgement, para. 350.
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perpetrator targeted the group or collectivity itself.2628 The targeted group can be 
defined in a positive or negative manner, meaning the perpetrator can target certain 
individuals or groups for not belonging to a certain group.2629

1335.	 The members of the group or collectivity need only be “identifiable”, based either on 
objective criteria or the subjective notions or beliefs of the perpetrator regarding the 
victim’s membership to the relevant group or collectivity.2630 It is immaterial whether 
the victim(s) actually belonged to the group/collectivity in question, as long as they 
have been subjectively perceived as such and targeted by the perpetrator for that 
reason.2631 It is possible for a victim to be targeted on the basis of a combination of 
more than one ground.2632

ICC, ONGWEN TRIAL JUDGEMENT, PARA. 2736
In evaluating the alleged status as a protected group, the particular political, social, and cultural 
context are relevant, as are, in addition to the objective factors relevant to the discriminatory 
ground alleged, the subjective perception of belonging of both the perpetrator and the victim.7192 
It is noted, however, that while it must be demonstrated that the perpetrator targeted certain 
persons, a group, or a collectivity, based on one of the prohibited grounds, it is not required that 
all victims of the crime of persecution be members, sympathisers, allies of, or in any other way 
related to, the protected group.

1336.	 Such targeting was based on political, racial, national, ethnic, cultural, religious, 
gender as defined in article 7, paragraph 3, of the ICC Statute, or other grounds 
that are universally recognized as impermissible under international law. To es-
tablish this element, it must be proven that the perpetrator targeted the victims on 
political, racial, national, ethnic, cultural, religious, gender or other grounds that are 
universally recognized as impermissible under international law.2633

1337.	 The discriminatory targeting may be based on the following grounds:
•	 Political: A group can be described as political if its participants share membership 

in a political party, ideological political beliefs, an actual or perceived opposition, or 

2628	 ICTY, Stakic Trial Judgement, para. 747; ICTY, Kordic & Cerkez Appeal Judgement, paras 106-109; ICTY, Blaskic Appeal 
Judgement, para. 143.

2629	 ICC, Ongwen Trial Judgement, para. 2735; ICC, Ntaganda Trial Judgement, para. 1009.
2630	 ICC, Ongwen Trial Judgement, para. 2736; ICC, Ntaganda Trial Judgement, paras 1010-1011; ICC, Situation in Ban-

gladesh/Myanmar Authorisation Decision, para. 102; Triffterer and Ambos (eds), The ICC Statute of the International 
Criminal Court: A Commentary, 3rd Edition, Beck Hart, 2016, p. 221; ICTY, Naletilic & Martinovic Trial Judgement, para. 
636 at fn. 1572; ICTY, Milutinovic Trial Judgement, para. 177; ICTY, Krnojelac Appeal Judgement, para. 185.

2631	 ICC, Ntaganda Trial Judgement, para. 1011; ICC, Situation in Burundi Authorisation Decision, para. 133; ICC, Ruto 
et al. Decision on Confirmation of Charges, para. 273; ICC, Gbagbo Decision on Confirmation of Charges, para. 204; 
ICTY, Krnojelac Appeal Judgement, para. 185; ICTY, Naletilic & Martinovic Trial Judgement, para. 636; Triffterer and 
Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 2016, p. 221.

2632	 ICC, Ntaganda Trial Judgement, para. 1009.
2633	 ICC Statute, Article 7(1)(h); ICTY, Blagojevic & Jokic Trial Judgement, para. 583; ICTY, Milutinovic Trial Judgement, 

para. 177; ICTY, Naletilic & Martinovic Trial Judgement, para. 636 at fn. 1572; ICTY, Milutinovic Trial Judgement, 
para. 177; ICTY, Blaskic Appeal Judgement, paras 131, 161; ICTY, Kordic & Cerkez Appeal Judgement, paras 101, 674.
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dissenting views, to a particular political regime.2634 This ground includes targeting 
by reason of personal political affiliations, whether actual or merely perceived as 
such by the perpetrator.2635 Persecution on political grounds “may include various 
categories of persons, such as: officials and political activists; persons of certain 
opinions, convictions and beliefs; persons of certain ethnicity or nationality”.2636

•	 Racial: A racial group “is based on hereditary physical traits often identified with 
geography.”2637 Persecution based on racial grounds includes “any distinction, 
exclusion, restriction or preference based on race, colour, descent, or national 
or ethnic origin”.2638

•	 National: The definition of a group based on national grounds is derived from 
characteristics that are “broader than citizenship and includes attributes of a 
group which considers that it is a nation even though the members of the group 
are located in more than one State”.2639 For example, a group of persons in a State 
may be targeted because they are nationals of another State.2640

•	 Ethnic: An ethnic group can be defined as one that shares a “common language 
and culture”,2641 or a group which distinguishes itself as such (self-identification); 
or a group identified as such by others, including perpetrators of the crimes (iden-
tification by others).2642 For example, an ethnic group may be defined by virtue of 
its shared language, tribal customs and traditional links to its lands.2643

•	 Cultural: A cultural group can be described as one that shares common customs, 
arts and social institutions.2644

•	 Religious: A religious group can be defined as one whose members share the same 
religion, denomination, mode of worship or common beliefs.2645 Persecution on 
religious grounds includes the targeting of individuals based on: their chosen or 

2634	 ICC, Mbarushimana Decision on the Confirmation of Charges, para. 37; ICC, Ruto et al. Decision on Confirmation 
of Charges, paras 273, 347; ICC, "Report on Preliminary Examination Activities", 5 December 2019, para. 80.

2635	 ICC, Ongwen Trial Judgement, para. 2737 (citing ICC, Situation in Burundi Authorisation Decision, para. 133; ECCC, 
Kaing Guek (alias Duch) Appeal Judgement, para. 272.

2636	 ECCC, Kaing Guek (alias Duch) Appeal Judgement, para. 272.
2637	 ICTR, Kayishema et al. Trial Judgement, para. 98; ICTR, Akayesu Trial Judgement, para. 514.
2638	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 224 (citing International Convention on Elimination of All Forms of Racial Discrimination (adopted in GA Res. 
2106 A (XX) of 21 December 1965, entered into force 4 January 1969), Article 1).

2639	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 224.

2640	 ICC, Gbagbo Decision on Confirmation of Charges, para. 205; ICC, Blé Goudé Decision on the Confirmation of Charges, 
para. 123; ICC, Simone Gbagbo Decision on Arrest Warrant, para. 16. See also, Robinson, Summary of Decisions of the 
International Criminal Court, 2022, p. 73

2641	 ICC, Situation in Bangladesh/Myanmar Authorisation Decision, para. 103; ICTR, Kayishema et al. Trial Judgement, 
para. 98; ICTR, Akayesu Trial Judgement, para. 513.

2642	 ICTR, Kayishema et al. Trial Judgement, para. 98.
2643	 ICC, Al Bashir Decision on the Prosecution’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al 

Bashir, para. 137; ICC, Ntaganda Decision on the Confirmation of Charges, para. 58; ICC, Amad Harun& Ali Kushayb 
Decision on the Prosecution Application under article 58(7) of the Statute, para. 74; ICC, Muhammad Hussein Public 
redacted version of “Decision on the Prosecutor’s application under article 58 relating to Abdel Raheem Muhammad 
Hussein”, para. 11.A.

2644	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 224.

2645	 ICC, Situation in Bangladesh/Myanmar Authorisation Decision, para. 103; ICTR, Kayishema et al. Trial Judgement, 
para. 98; ICTR, Akayesu Trial Judgement, para. 515.
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perceived religious affiliation; their failure to adhere to the religious beliefs or 
precepts of the perpetrator; or their lack of a religion.2646

•	 Gender: Under the ICC Statute, “‘gender’ refers to the two sexes, male and female, 
within the context of society”.2647The ICC Office of the Prosecutor’s Policy on the 
Crime of Gender Persecution notes that “[g]ender refers to sex characteristics and 
social constructs and criteria used to define maleness and femaleness, including 
their roles, behaviours, activities and attributes. As a social construct, gender varies 
within societies and from society to society and can change over time”.2648 Further, 
“[g]ender persecution is committed against persons because of sex characteristics 
and/or because of the social constructs and criteria used to define gender”.2649 This 
is widely considered to include persecution on account of sexual orientation or 
gender identity.2650

•	 Other Grounds: The insertion of “or other grounds” allows for persecution on 
grounds other than those expressly listed, provided that such grounds “are univer-
sally recognized as impermissible under international law”. The words “universally 
recognized” should be understood as “widely recognized”; it does not mean that 
all States must have recognized a particular ground as impermissible in order 
for it to form a ground of persecution.2651 Such grounds may include age, sexual 
orientation or disability.2652

1338.	 The conduct was committed in connection with any act referred to in Article 7, 
paragraph 1, of the ICC Statute or any crime within the jurisdiction of the ICC. The 
conduct of the perpetrator that deprived the victims of their fundamental rights must 
have been committed in connection with another act enumerated in Article 7(1) (i.e., 
another crime against humanity listed in the ICC Statute) or any crime within the 
jurisdiction of the Court (i.e., genocide, war crimes or aggression).2653

1339.	 This essentially means that if there is an act which, in and of itself, is not a crime 
within the ICC Statute, but is carried out in connection with (or via) such crimes, 
judges may still consider this conduct to amount to persecutory conduct.2654 For ex-
ample, restrictions placed on a particular group to curtail their rights to participate 

2646	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 224. See e.g., ICC, Gbagbo Decision on Confirmation of Charges, paras 205; ICC, Blé Goudé Decision on the 
Confirmation of Charges, para. 123; ICC, Simone Gbagbo Decision on Arrest Warrant, para. 16.

2647	 ICC Statute, Article 7(3).
2648	 ICC-OTP, Policy on the Crime of Gender Persecution, p. 3.
2649	 ICC-OTP, Policy on the Crime of Gender Persecution, p. 3.
2650	 ICC-OTP, Policy on the Crime of Gender Persecution, p. 6. See also, ICC-OTP, Policy Paper on Sexual and Gender 

Based Violence, June 2014, p. 3; Grey et al., Gender-based Persecution as a Crime against Humanity: The Road Ahead, 
Oxford University Press, 2019, p.14.

2651	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 226.

2652	 Schabas, The International Criminal Court: A Commentary on the ICC Statute, 2nd Edition, Oxford University Press, 
2016, p. 198.

2653	 ICC Statute, Article 7(1)(h); ICC Elements of Crimes, Article 7(1)(h), Element 4. See also, ICC, Situation in Burundi 
Authorisation Decision, para. 131; ICC, Ongwen Trial Judgement, para. 2730; ICC, Ntaganda Trial Judgement, para. 
1023.

2654	 ICTR, Nahimana et al. Appeal Judgement, paras 985-988; ICTY, Kvocka Appeal Judgement, para. 321; ICTY, Kupreskic 
Trial Judgement, paras 615(e), 622. See also, Schabas, The International Criminal Court: A Commentary on the ICC 
Statute, 2nd Edition, Oxford University Press, 2016, pp 199-200.
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in social life (i.e., visits to public parks, theatres or libraries), or hate speech target-
ing a portion of the population on discriminatory grounds, are not severe enough, 
in and of themselves, to amount to persecution. However, they may be considered 
persecutory acts when considered in the context of a widespread attack on the ci-
vilian population during which other crimes against humanity are being committed 
and must be weighed for their cumulative effect.2655 Any discriminatory measure that 
does not have such a connection, however, would not amount to the crime against 
humanity of persecution.2656

1340.	 While this element appears specific to the ICC Statute, the ICTY’s jurisprudence also 
requires that the acts underlying persecution as a crime against humanity, whether 
considered in isolation or in conjunction with other acts, must be of equal gravity 
to the crimes listed in Article 5 of the ICTY Statute (i.e., the other crimes against 
humanity).2657

iii.	 Definition of Persecution (Subjective elements)

1341.	 The subjective elements for the crime against humanity of persecution require 
intent,2658 which will be established when: (1) the perpetrator intended to severely 
deprive one or more persons of fundamental rights; and (2) the perpetrator intend-
ed to discriminate against the person(s) based on political, racial, national, ethnic, 
cultural, religious, gender, or other universally recognized grounds.

1342.	 The perpetrator intended to severely deprive one or more persons of fundamental 
rights. Such intent can be established where: (1) the perpetrator meant to engage 
in acts or omissions (i.e., deliberately acted or failed to act) (intent to conduct)2659 
in order to severely deprive one or more persons of fundamental rights; or (2) the 
perpetrator was aware that a severe deprivation of fundamental rights of one or more 
persons would occur in the ordinary course of events (intent to consequence).2660 At 
the ICC, awareness that the consequence would occur in the ordinary course of events 
requires virtual certainty that the events would occur.2661 In relation to the need for 
the deprivation of human rights to be “severe”, this does not require the perpetrator 
to have completed a value judgement as to the severity of the deprivation inflicted.2662

1343.	 The perpetrator intended to discriminate against the person(s) based on political, 
racial, national, ethnic, cultural, religious, gender, or other universally recognized 
grounds.2663 To prove this subjective element, it must be established that the perpe-
trator deliberately targeted the victim based on, or because, they perceived the victim 

2655	 ICTR, Nahimana et al. Appeal Judgement, paras 985-988; ICTY, Kupreskic Trial Judgement, paras 615(e), 622.
2656	 ICC, Situation in Burundi Authorisation Decision, para. 131.
2657	 ICTY, Kordic & Cerkez Appeal Judgement, paras 102, 671; ICTY, Blaskic Appeal Judgement, para. 160; ICTY, Krnojelac 

Appeal Judgement, para. 221; ICTY, Simic Appeal Judgement, para. 177; ICTY, Brdanin Appeal Judgement, para. 296
2658	 ICC Statute, Articles 30(2), 30(3).
2659	 ICC Statute, Article 30(2)(a); ICC, Katanga Trial Judgement, para. 774.
2660	 ICC Statute, Article 30(2)(b); ICC, Katanga Trial Judgement, para. 774.
2661	 See ICC, Katanga Trial Judgement, paras 775-776.
2662	 ICC, Ongwen Trial Judgement, para. 2740.
2663	 ICC, Ongwen Trial Judgement, para. 2740; ICTY, Blagojevic & Jokic Trial Judgement, para. 583; ICTY, Milutinovic Trial 

Judgement, paras 176-177; ICTY, Naletilic & Martinovic Trial Judgement, para. 638; ICTR, Semanza Trial Judgement, 
para. 350; ICTR, Akayesu Appeal Judgement, paras 464, 468.

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-52/MSC31299R0000555179.PDF
https://www.icty.org/x/cases/kupreskic/tjug/en/kup-tj000114e.pdf
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/krnojelac/acjug/en/krn-aj030917e.pdf
https://www.icty.org/x/cases/simic/acjug/en/061128.pdf
https://www.icty.org/x/cases/brdanin/acjug/en/brd-aj070403-e.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/milutinovic/tjug/en/jud090226-e1of4.pdf
https://www.icty.org/x/cases/milutinovic/tjug/en/jud090226-e1of4.pdf
http://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15451R0000621563.PDF


500  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

as belonging to a particular group or collectivity.2664 In other words, the severe depri-
vation of fundamental rights must have been carried out with the intent to discrimi-
nate against the person(s) based on one of the listed grounds.2665 This intent may be 
inferred from the general behavior of the perpetrator, as well as the circumstances 
surrounding the commission of the crime.2666

1344.	 It does not matter whether the perpetrator also had personal motives for committing 
the acts, as such motives do not preclude a discriminatory intent.2667 In addition, the 
discriminatory intent may be based on intersecting grounds of persecution, such as 
race and gender.2668

ICTY, PRLIC ET AL. APPEAL JUDGEMENT, PARA. 422 
[FOOTNOTES OMITTED]
Persecution as a crime against humanity requires evidence that the principal perpetrator had 
the specific intent to discriminate on one of [the enumerated] grounds. While the requisite dis-
criminatory intent may not be inferred directly from the general discriminatory nature of an 
attack characterised as a crime against humanity, the “discriminatory intent may be inferred 
from such a context as long as, in view of the facts of the case, circumstances surrounding the 
commission of the alleged acts substantiate the existence of such intent”.

2664	 ICC, Ongwen Trial Judgement, para. 2739 (citing ICC, Al Hassan Decision on the Confirmation of Charges, para. 
671); ICTY, Popovic et al. Trial Judgement, para. 968; ICTY, Karadzic Trial Judgement, para. 500; ICTY, Tadic Appeal 
Judgement, para. 305; ICTY, Blaskic Appeal Judgement, para. 129; ICTY, Prlic et al. Appeal Judgement, para. 422; 
ICTY, Kordic & Cerkez Appeal Judgement, para. 674; ICTR, Semanza Trial Judgement, para. 350. See also, Schabas, 
The International Criminal Court: A Commentary on the ICC Statute, 2nd Edition, Oxford University Press, 2016, p. 172.

2665	 ICC, Ongwen Trial Judgement, para. 2739; ICTY, Prlic et al. Appeal Judgement, para. 422; ICTY, Kordic & Cerkez Appeal 
Judgement, para. 674; ICTR, Semanza Trial Judgement, para. 350.

2666	 ICC, Ongwen Trial Judgement, para. 2739 (citing ICC, Al Hassan Decision on the Confirmation of Charges, para. 671); 
ICTY, Popovic et al. Trial Judgement, para. 969; ICTY, Kvocka Appeal Judgement, para. 460; ICTY, Prlic et al. Appeal 
Judgement, para. 422.

2667	 ICTY, Dordevic Appeal Judgement, para. 887.
2668	 ICC, Al Hassan Decision on the Confirmation of Charges, para. 702.

https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://legal-tools.org/doc/9lml5x/
https://www.icty.org/x/cases/popovic/tjug/en/100610judgement.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf
https://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://legal-tools.org/doc/9lml5x/
https://www.icty.org/x/cases/popovic/tjug/en/100610judgement.pdf
http://www.icty.org/x/cases/kvocka/acjug/en/kvo-aj050228e.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
https://www.icty.org/x/cases/prlic/acjug/en/171129-judgement-vol-1.pdf
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o)	 Crime against Humanity of Enforced Disappearance (Convention for the Protection of 
all Persons from Enforced Disappearance; ICC Statute, Article 7(1)(i)

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
ENFORCED DISAPPEARANCE AS A CRIME AGAINST HUMANITY THE 
FOLLOWING ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective elements

•	  The perpetrator:
	 (a)	 Arrested, detained or abducted one or more persons (para. 1355); or

Refused to acknowledge the arrest, detention or abduction, or to give information on the fate 
or whereabouts of such person or persons (para. 1360).

•	  And:
(a)	� Such arrest, detention or abduction was followed or accompanied by a refusal to acknow-

ledge that deprivation of freedom or to give information on the fate or whereabouts of 
such person or persons (para. 1355); or

(b)	 Such refusal was preceded or accompanied by that deprivation of freedom (para. 1356).
•	 Such arrest, detention or abduction was carried out by, or with the authorisation, support or 

acquiescence of, a State or a political organisation (para. 1365).
•	 Such refusal to acknowledge that deprivation of freedom or to give information on the fate 

or whereabouts of such person or persons was carried out by, or with the authorisation or 
support of, such State or political organisation (para. 1358).

(2)	 Subjective elements
•	 The perpetrator intended to: (a) arrest, detain or abduct one or more persons; or (b) refuse 

to acknowledge the arrest, detention or abduction, or to give information on the fate or 
whereabouts of such person or persons (para. 1370).

•	 The perpetrator knew that (para. 1371):
(a)	� Such arrest, detention or abduction would be followed in the ordinary course of events 

by a refusal to acknowledge that deprivation of freedom or to give information on the 
fate or whereabouts of such person or persons; or

(b)	� Such refusal was preceded or accompanied by that deprivation of freedom.
•	 The perpetrator knew that such arrest, detention or abduction was carried out by, or with 

the authorisation, support or acquiescence of, a State or a political organisation (para. 1374).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be a part of a 

widespread or systematic attack directed against a civilian population (see above, para. 1173).

1345.	 Enforced disappearance is prohibited by the International Convention for the Pro-
tection of All Persons from Enforced Disappearance,2669 to which Ukraine is a State 
Party.2670 The Convention defines enforced disappearance as the “arrest, detention, 

2669	 International Convention for the Protection of All Persons from Enforced Disappearance.
2670	 OHCHR, "Ratification of 18 International Human Rights Treaties".

https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://indicators.ohchr.org/
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abduction or any other form of deprivation of liberty by agents of the State or by 
persons or groups of persons acting with the authorization, support or acquiescence 
of the State, followed by a refusal to acknowledge the deprivation of liberty or by 
concealment of the fate or whereabouts of the disappeared person, which place such 
a person outside the protection of the law”.2671

1346.	 In addition, Article 7(1)(i) of the ICC Statute prohibits the crime against humanity of 
enforced disappearance,2672 which is defined as “the arrest, detention or abduction of 
persons by, or with the authorisation, support or acquiescence of, a State or a political 
organisation, followed by a refusal to acknowledge that deprivation of freedom or 
to give information on the fate or whereabouts of those persons, with the intention 
of removing them from the protection of the law for a prolonged period of time”.2673

1347.	 The crime of enforced disappearance under the ICC Statute allows one, or several 
persons, to be prosecuted at different stages of the disappearance.2674 In sum, the 
crime consists of two major alternative types of conduct — deprivation of liberty 
(Element 1(a) or Element 2(b)) and withholding of information (Element 1(b) or Ele-
ment 2(a)). Thus, there are two primary ways in which a perpetrator may be involved 
in the enforced disappearance that would lead to responsibility for the crime (where 
the remaining elements are also satisfied):

•	 A perpetrator who arrested, detained or abducted one or more persons (Element 
1(a)), where this conduct was followed or accompanied by a refusal to acknowledge 
that deprivation of freedom or to give information on the fate or whereabouts of 
such person or persons (Element 2(a)) which the perpetrator knew would occur 
in the ordinary course of events (Element 3(a)).

•	 A perpetrator who refused to acknowledge the arrest, detention, or abduction, 
or to give information on the fate or whereabouts of such person(s) (Element 
1(b)), where this conduct was preceded or accompanied by a deprivation of free-
dom (Element 2(b)) of which the perpetrator was aware (Element 3(b)).

1348.	 Accordingly, depending on the facts, judges should be aware that a national or inter-
national prosecutor, when making their charging decisions, will either apply Elements 
1(a), 2(a) and 3(a) OR Elements 1(b), 2(b) and 3(b) (as will be explained in more detail 
below). Both acts must have been carried out with the authorisation, support or acqui-
escence of a State or political organisation.

1349.	 In addition, the ICC Statute requires that the perpetrator intended to remove the vic-
tim from the protection of the law for a prolonged period of time.2675 This additional 
requirement (i.e., that the removal from the protection of the law is for a prolonged 
period of time is unique to the ICC Statute. The Working Group on Enforced Disappear-
ances has recommended that “the definition of enforced disappearance provided for 
by the ICC Statute be interpreted by the national authorities in line with the more 

2671	 International Convention for the Protection of All Persons from Enforced Disappearance, Article 1(2).
2672	 ICC Statute, Article 7(1)(i).
2673	 ICC Statute, Article 7(2)(i).
2674	 Kittichaisaree, International Criminal Law, Oxford University Press, 2001, p. 123.
2675	 ICC Statute, Article 7(2)(i).

https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
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adequate definition provided for in Article 2 of the International Convention for the 
Protection of All Persons from Enforced Disappearance.”2676 Article 2 of the Conven-
tion requires only that the person(s) are placed “outside the protection of the law”

i.	 Applicability under Ukrainian Law

1350.	 Currently, Ukrainian legislation does not criminalize the crime against humanity of 
enforced disappearance. It does however criminalize enforced disappearance as an 
ordinary crime under Article 146-1 of the CCU. The definition provided in Article 146-
1 is similar to the ICC Statute and International Convention for the Protection of All 
Persons from Enforced Disappearance definitions. Specifically, the domestic crime of 
enforced disappearance involves “the arrest, detention, abduction or deprivation of 
liberty in any other form by a representative of a State, including a foreign one, with 
subsequent refusal to acknowledge the arrest, detention, abduction or deprivation 
of liberty in any other form or withholding the fate of such a person or place of res-
idence”. As with the International Convention for the Protection of All Persons from 
Enforced Disappearance, Article 146-1 does not require that the persons are placed 
outside the protection of the law for a prolonged period of time. The CCU provision 
does not require the act of enforced disappearance to have been committed in the 
context of a widespread or systematic attack directed against a civilian population 
(i.e., the contextual element).

1351.	 Further, Draft Bill 7290 will introduce (if, and when, it comes into force) the crime 
against humanity of enforced disappearance committed within the framework of a 
large-scale or systematic attack on civilians under Article 442-1.1(6) of the CCU. Note 
2 to Article 442-1 indicates that “[e]nforced disappearance in this article should be 
understood as the acts provided for in Article 146-1 of this Code”. The elements of 
this crime should be interpreted in line with the international instruments.

1352.	 As with the International Convention for the Protection of All Persons from Enforced 
Disappearance, and unlike the ICC Statute, these definitions do not require that the 
persons are placed outside the protection of the law for a prolonged period of time. As 
such, the requirement that the removal of the victim from the protection of the law 
be “for a prolonged period of time” is not required in any future domestic prosecu-
tion of enforced disappearance in Ukraine, whether under current Article 1461 of the 
CCU, or Article 4421(1)(6) of the CCU (if, and when, Draft Bill 2689 enters into force). 
Nevertheless, in line with international instruments, it must still be proven that the 
victim was placed “outside the protection of the law”.2677

ii.	 Definition of Enforced Disappearance (Objective elements)

1353.	 As mentioned above, the objective elements of this crime against humanity requires 
that:

2676	 Report of the Working Group on Enforced or Involuntary Disappearances, "Best practices on enforced disappear-
ances in domestic criminal legislation", 28 December 2010, A/HRC/16/48/Add.3, para. 15.

2677	 International Convention for the Protection of All Persons from Enforced Disappearance, Article 2. See also, Cryer, 
et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University Press, 2015, 
p. 260.

https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
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(1)	 The perpetrator either:
(a) arrested, detained or abducted one or more persons; and (b) such arrest, de-
tention or abduction was followed or accompanied by a refusal to acknowledge 
that deprivation of freedom or to give information on the fate or whereabouts 
of such person or persons; or
(a) refused to acknowledge the arrest, detention or abduction, or to give in-
formation on the fate or whereabouts of such person or persons; and (b) such 
refusal was preceded or accompanied by that deprivation of freedom;

(2)	 such arrest, detention or abduction was carried out by, or with the authoriza-
tion, support or acquiescence of, a State or a political organization; and

(3)	 such refusal to acknowledge that deprivation of freedom or to give information 
on the fate or whereabouts of such person or persons was carried out by, or 
with the authorization or support of, such State or political organization.

ICC, SITUATION IN BURUNDI PUBLIC REDACTED VERSION OF 
“DECISION PURSUANT TO ARTICLE 15 OF THE ROME STATUTE ON THE 
AUTHORIZATION OF AN INVESTIGATION INTO THE SITUATION IN THE 
REPUBLIC OF BURUNDI”, PARA. 118 [FOOTNOTES OMITTED]
The crime [of enforced disappearance] consists of two inseparably interrelated components: (i) 
the victim’s deprivation of liberty; and (ii) the ensuing denial or suppression of information. With 
regard to the first component, the Chamber understands the terms “arrest detention or abduction” 
to cover comprehensively any form of deprivation of liberty of a person against his or her will. 
The crime also includes the scenario in which a victim, initially arrested and detained lawfully, 
may be “disappeared” in custody. With regard to the second component, the Chamber holds that 
the refusal to acknowledge or give information encompasses outright denial or the giving of false 
information about the fate or whereabouts of the victim. Whether or not the victim’s family lodges 
a formal complaint, the State authorities are duty-bound to commence an impartial and thorough 
investigation ex officio without delay into the disappearance of the victim.

1354.	 Accordingly, the following sections will address: 1) the objective elements relevant to 
a perpetrator involved in the arrest, detention, or abduction of one or more persons; 
2) the objective elements relevant to the perpetrator involved in the refusal to ac-
knowledge the arrest, detention or abduction; and 3) the common objective elements.

a.	 A perpetrator who arrested, detained, or abducted one or more persons

1355.	 The perpetrator arrested, detained or abducted one or more persons. To satisfy 
Element 1(a), it must be established that the perpetrator’s conduct deprived a person 
or persons of their liberty. The phrasing of the international instruments anticipate 
that this will be conducted through “arrest, detention or abduction”, although it may 
also encompass “any form of deprivation of liberty of a person against his or her 

https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
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will”.2678 This includes situations in which the individual was initially arrested or 
detained lawfully, but later disappeared in custody.2679

1356.	 The word “detained” is intended to include perpetrators who maintain an existing 
detention.2680 In other words, the perpetrator does not need to be involved in the 
initial arrest or abduction.

1357.	 Element 2(a): Such arrest, detention or abduction was followed or accompanied 
by a refusal to acknowledge that deprivation of freedom or to give information on 
the fate or whereabouts of such person(s). It must then be demonstrated that the 
deprivation of liberty (Element 1(a)) was accompanied by a refusal to acknowledge 
or to give information on the whereabouts of an individual.2681 This requirement 
is “inseparably interrelated”2682 with the requirement that a victim be deprived of 
their liberty and goes to one of the foundational aspects of the offence; that is, that 
friends and relatives of disappeared individuals are deprived of, or actively prevent-
ed from discovering, information regarding the fate or whereabouts of the persons 
concerned.2683

1358.	 A “refusal to acknowledge or provide information” will include situations in which 
the perpetrator denies outright that an arrest, detention or abduction has taken 
place, and situations in which they provide misleading or obfuscatory information 
regarding the fate or whereabouts of an individual.2684

1359.	 Finally, it should be stressed that, where disappearances have occurred, the State has 
an obligation to investigate and provide information as soon as possible, regardless 
of whether the family has lodged a complaint.2685 Until this occurs, and the fate or 
whereabouts of the individual is clarified, enforced disappearance will be considered 
as a continuous (or ongoing) crime.2686

2678	 International Convention for the Protection of All Persons from Enforced Disappearance, Article 2; ICC, Situation in 
Burundi Public Redacted Version of “Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an 
Investigation into the Situation in the Republic of Burundi”, para. 118. See also, Situation in Côte d’Ivoire, ICC/02/11, 
Corrigendum to Decision Pursuant to Article 15 of the ICC Statute on the Authorisation of an Investigation into the 
Situation in the Republic of Côte d’Ivoire, 15 November 201, paras 77-82.

2679	 ICC Elements of Crimes, fn. 26; ICC, Situation in Burundi Public Redacted Version of “Decision Pursuant to Article 15 
of the Rome Statute on the Authorization of an Investigation into the Situation in the Republic of Burundi”, para. 118.

2680	 ICC Elements of Crimes, fn. 25.
2681	 International Convention for the Protection of All Persons from Enforced Disappearance, Article 2; ICC Elements 

of Crimes, Article 7(1)(i).
2682	 ICC, Situation in Burundi Public Redacted Version of “Decision Pursuant to Article 15 of the Rome Statute on the 

Authorization of an Investigation into the Situation in the Republic of Burundi”, para. 118.
2683	  ICC, Situation in Burundi Public Redacted Version of “Decision Pursuant to Article 15 of the Rome Statute on the 

Authorization of an Investigation into the Situation in the Republic of Burundi”, para. 118.
2684	 ICC, Situation in Burundi Public Redacted Version of “Decision Pursuant to Article 15 of the Rome Statute on the 

Authorization of an Investigation into the Situation in the Republic of Burundi”, para. 118.
2685	 International Convention for the Protection of All Persons from Enforced Disappearance, Article 3; ICC, Situation 

in Burundi Public Redacted Version of “Decision Pursuant to Article 15 of the Rome Statute on the Authorization of 
an Investigation into the Situation in the Republic of Burundi”, para. 118, fn. 303 and references cited therein.

2686	  ICC, Situation in Burundi Public Redacted Version of “Decision Pursuant to Article 15 of the Rome Statute on the 
Authorization of an Investigation into the Situation in the Republic of Burundi”, para. 121; UNHRC, Quinteros v. Uru-
guay, paras 7.3, 14; IACtHR, Velasquez-Rodriguez v Honduras Judgement, paras 155 and 181; IACtHR, Goiburu et al. v. 
Peru Judgement, para. 81; IACtHR, Heliodoro Portugal v. Panama Judgement, paras 34-35, 106-107; ECtHR, El-Masri 
v. The Former Yugoslav Republic of Macedonia Judgement, para. 240; ECtHR, Varnava and Others v. Turkey Judgement, 
para. 148.

https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2011_18794.PDF
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
http://www.worldcourts.com/hrc/eng/decisions/1983.07.21_Almeida_de_Quinteros_v_Uruguay.htm
http://www.worldcourts.com/hrc/eng/decisions/1983.07.21_Almeida_de_Quinteros_v_Uruguay.htm
https://www.corteidh.or.cr/docs/casos/articulos/seriec_04_ing.pdf.
https://www.corteidh.or.cr/docs/casos/articulos/seriec_153_ing.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_186_ing.pdf
https://www.justiceinitiative.org/uploads/3f999faa-16de-452b-a941-aaa1d3323e78/CASE_OF_EL-MASRI_v__THE_FORMER_YUGOSLAV_REPUBLIC_OF_MACEDONIA.pdf
http://hudoc.echr.coe.int/fre?i=001-94162
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b.	 A perpetrator who refused to acknowledge the arrest, detention or abduction, 
or to give information on the fate or whereabouts of such person(s)

1360.	 Element 1(b): The perpetrator refused to acknowledge the arrest, detention or 
abduction, or to give information on the fate or whereabouts of such person or 
persons. This element is satisfied where a perpetrator, who was not involved in the 
initial arrest, detention or abduction, subsequently refuses to provide acknowledge-
ment of the detention or information on the fate or whereabouts of the victim.

1361.	 For more information on establishing this element, see Element 2(a), above.

1362.	 Element 2(b): Such refusal was preceded or accompanied by that deprivation of 
liberty. To establish this element, it must be demonstrated that the refusal to ac-
knowledge the arrest, detention or abduction or to give information on the fate or 
whereabouts of the victim was preceded or accompanied by that deprivation of liberty.

1363.	 For more information on establishing this element, see Element 1(a), above.

c.	 Common objective elements

1364.	 The following elements need to be established irrespective of whether a person is 
responsible for the arrest, detention or abduction OR is responsible for refusing to 
acknowledge the fate of the disappeared person or to provide accurate information.

1365.	 Element 4: Such arrest, detention or abduction was carried out by, or with the 
authorization, support or acquiescence of, a State or a political organization. This 
element requires the arrest, detention or abduction to have been perpetrated by, or 
with the support or authorization of, a State or political organization.2687 Enforced 
disappearance is typically a “State crime” associated with the actions of the police 
or armed forces, or a State’s security service, or groups that are implementing State 
policies.2688

1366.	 However, it should be noted that, contrary to the approach taken in other relevant 
international instruments,2689 under the ICC Statute, the term “political organisations” 
includes other non-state actors. Although the precise meaning of the phrase “politi-
cal organization” remains somewhat unclear, it has been convincingly argued that it 

2687	 International Convention for the Protection of All Persons from Enforced Disappearance, Article 2; ICC, Situation 
in Burundi Public Redacted Version of “Decision Pursuant to Article 15 of the Rome Statute on the Authorization of 
an Investigation into the Situation in the Republic of Burundi”, para. 119.

2688	 When establishing a State/organisational nexus, it should be stressed that internal political instability or any other 
public emergency may not be invoked to justify the conduct of State agents: ICC, Situation in Burundi Public Redacted 
Version of “Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation into the 
Situation in the Republic of Burundi”, para. 119.

2689	 See, International Convention for the Protection of All Persons from Enforced Disappearance, Article 2; UN General 
Assembly, Declaration on the Protection of All Persons from Enforced Disappearance (28 February 1992) E/CN.4/
RES/1992/29, Preamble. In broadening the definition in this way, the ICC Statute nonetheless achieves a balance 
between preserving the state-based or organisational character of the crime and the underlying rationale of in-
ternational criminal law as a body of rules concerned with the personal responsibility of individuals, not just the 
interaction of the individual and the state, as in human rights law.

https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.ohchr.org/en/professionalinterest/pages/enforceddisappearance.aspx
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should be taken to mean (at least) “politically motivated organizations whose purpose 
is the commission of attacks constituting crimes against humanity”.2690

1367.	 Element 5: Such refusal to acknowledge that deprivation of freedom or to give in-
formation on the fate or whereabouts of such person or persons was carried out 
by, or with the authorization or support of, such state or political organization. 
In connection with Element Four, this element requires that the State or political 
organization must have also carried out, authorized or supported the refusal to ac-
knowledge the deprivation of freedom.2691

1368.	 For example, in Velasquez-Rodriguez v Honduras, the Inter-American Court of Human 
Rights found that the disappearance of Velásquez “was carried out by agents who 
acted under cover of public authority”. The conduct of the authorities referred to by 
the Court includes: the systematic denial by the authorities of any knowledge of the 
detention, whereabouts or fate of the victim when queried by the victim’s relatives, 
lawyer, etc.; the inability of military or government officials to prevent/investigate 
the disappearance, punish those responsible or help those interested discover the 
whereabouts and fate of the victim or the location of the remains; the lack of results 
produced by the investigative committee created by the government and military; 
and the fact that the judicial proceedings brought were processed slowly with a clear 
lack of interest, or dismissed entirely.2692

iii.	 Definition of Enforced Disappearance (Subjective elements)

1369.	 The subjective elements for the crime against humanity of enforced disappearance 
require intent and knowledge,2693 which will be established when: (1) the perpetrator 
intended to: (a) arrest, detain or abduct one or more persons, or (b) refuse to ac-
knowledge the arrest, detention or abduction, or to give information on the fate or 
whereabouts of such person or persons; (2) the perpetrator was aware that: (a) such 
arrest, detention or abduction would be followed in the ordinary course of events by 
a refusal to acknowledge that deprivation of freedom or to give information on the 
fate or whereabouts of such person or persons, or (b) such refusal was preceded or 
accompanied by that deprivation of freedom; (3) the perpetrator was aware that such 
arrest, detention or abduction was carried out by, or with the authorization, support 
or acquiescence of, a State or a political organization; and (4) the perpetrator intended 
to remove such person or persons from the protection of the law.

1370.	 The perpetrator intended to: (a) arrest, detain or abduct one or more persons, 
or (b) refuse to acknowledge the arrest, detention or abduction, or to give infor-
mation on the fate or whereabouts of such person or persons. Such intent can be 
established where: (1) the perpetrator meant to engage in acts or omissions (i.e., 

2690	 Stahn, A Critical Introduction to International Criminal Law, Cambridge University Press, 2019, p. 67.
2691	 International Convention for the Protection of All Persons from Enforced Disappearance, Article 2; ICC Elements 

of Crimes, Article 7(1)(i).
2692	 IACtHR, Velasquez-Rodriguez v Honduras Judgement, paras 118, 147(d)(iv), 147(d)(v), 182. Similarly, see, IACtHR, 

Godínez-Cruz v. Honduras Judgement, paras 124, 153(d)(iv), 153(d)(v), 192.
2693	 ICC Statute, Articles 30(2), 30(3); Klamberg, Commentary on the International Criminal Court, Torkel Opsahl Academic 

EPublisher Brussels, 2017, p. 59.

https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_04_ing.pdf.
https://corteidh.or.cr/docs/casos/articulos/seriec_05_ing.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.legal-tools.org/doc/aa0e2b/pdf/
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deliberately acted or failed to act) (intent to conduct)2694 in order to arrest, detain or 
abduct one or more persons, or to refuse to acknowledge the arrest, detention or ab-
duction, or to give information on the fate or whereabouts of such person or persons; 
or (2) the perpetrator was aware that, in the ordinary course of events, they would 
arrest, detain or abduct one or more persons, or they would refuse to acknowledge 
the arrest, detention or abduction, or to give information on the fate or whereabouts 
of such person or persons (intent to consequence).2695 At the ICC, awareness that the 
consequence would occur in the ordinary course of events requires virtual certainty 
that the events would occur.2696

1371.	 Element 3(a): The perpetrator was aware that: (a) such arrest, detention or abduc-
tion would be followed in the ordinary course of events by a refusal to acknowledge 
that deprivation of freedom or to give information on the fate or whereabouts of 
such person or persons, or (b) such refusal was preceded or accompanied by that 
deprivation of freedom. To satisfy this element, it must be established that the per-
petrator was aware that the arrest or detention would be followed in the ordinary 
course of events by a refusal to acknowledge the deprivation of liberty or to give in-
formation on the fate or whereabouts of such person or persons. The ICC Elements of 
Crimes indicates that “this element, inserted because of the complexity of this crime, 
is without prejudice to the General Introduction to the Elements of Crimes,”2697 i.e., 
that a person shall be criminally responsible and liable for punishment for a crime 
within the jurisdiction of the Court only if the material elements are committed with 
intent and knowledge.2698 This means that, for this crime to have been committed, 
the perpetrator must have committed the acts of enforced disappearance with intent 
and knowledge as well as with the awareness outlined in this element.

1372.	 The ICC Statute requires the awareness that a deprivation of liberty is to “be followed 
in the ordinary course of events by a refusal”. Thus, the level of awareness required 
would exclude from the scope of application the police officer acting in good faith, 
but would include those who are aware of the likelihood of a “disappearance” even 
if they do not know specifically of any subsequent refusal to provide information.2699 
Where the perpetrator maintained an existing detention, this element would be 
satisfied if the perpetrator was aware that such a refusal had already taken place.2700

1373.	 In general, judges need to assess the circumstances and facts surrounding the actions 
of the perpetrator in order to draw conclusions about whether or not the perpetrator 
was aware of an element of the crime.2701

1374.	 The perpetrator knew that such arrest, detention or abduction was carried out by, 
or with the authorization, support or acquiescence of, a State or a political orga-

2694	 ICC Statute, Article 30(2)(a); ICC, Katanga Trial Judgement, para. 774.
2695	 ICC Statute, Article 30(2)(b); ICC, Katanga Trial Judgement, para. 774.
2696	 See ICC, Katanga Trial Judgement, paras 775-776.
2697	 ICC Elements of Crimes, fn. 27
2698	 ICC Elements of Crimes, General Introduction, para. 2.
2699	 Witschel and Rückert in Lee, The International Criminal Court: Elements of Crimes and Rules of Procedure and Evidence, 

Transnational Publishers, 2001, p. 103.
2700	 ICC Elements of Crimes, fn. 28.
2701	 ICC, Bemba Decision on Confirmation of Charges, para. 263.

https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF
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nization. To establish that the perpetrator had such knowledge, it must be proven 
that the perpetrator was aware that the arrest, detention or abduction (conducted 
by them, or that they refused to acknowledge or to give information on the fate or 
whereabouts of the person or persons arrested, detained or abducted) was carried 
out by, or with the authorization, support or acquiescence of, a State or a political 
organization.2702

1375.	 Element 6: The perpetrator intended to remove such person or persons from the 
protection of the law. This element sets out another specific mental requirement.2703Ac-
cordingly, it must be established that the perpetrator intentionally deprived the per-
son or persons of their liberty in order to remove them from the protection of the 
law. Removal from the protection of the law includes situations in which a victim is 
prevented from accessing judicial assistance or legal procedures.2704 This can often 
be established by considering the means by which the individual is deprived of their 
liberty. For example, abduction in unmarked cars with tinted windows;2705 capture or 
detention in desolate areas2706 or unofficial prisons;2707 or failing to register detainees’ 
names,2708 may all be relevant considerations in this regard.2709 Similarly, other indica-
tors may include the absence of any arrest warrant, the absence of records relating to 
detention, the absence of any criminal charge and the absence of evidence that any 
victim(s) were brought before a competent court or prosecuted (among others).2710

2702	 ICC, Bemba Trial Judgement, para. 112; ICC, Katanga Trial Judgement, para. 970; ICTY, Kunarac et al. Appeal Judge-
ment, para. 127.

2703	 International Convention for the Protection of All Persons from Enforced Disappearance, Article 2; ICC Elements 
of Crimes, Article 7(1)(i). See also, Cryer, et al. (eds), An Introduction to International Criminal Law and Procedure, 
3rd Edition, Cambridge University Press, 2015, p. 260: “In addition, the crime of enforced disappearance requires a 
particular intention, to remove a person from the protection of the law”.

2704	  ICC, Situation in Burundi Public Redacted Version of “Decision Pursuant to Article 15 of the Rome Statute on the 
Authorization of an Investigation into the Situation in the Republic of Burundi”, para. 120, fn. 305 and references 
cited therein.

2705	 IACtHR, Velasquez-Rodriguez v Honduras Judgement, paras 99-100; IACtHR, Godínez-Cruz v. Honduras Judgement, 
paras 106, 110.

2706	 IACtHR, Godínez-Cruz v. Honduras Judgement, para.154(b)(iii).
2707	 IACtHR, Godínez-Cruz v. Honduras Judgement, para.153(d)(iii).
2708	 ECtHR, Kurt v Turkey Judgement, para. 125; ECtHR, Cakici v Turkey Judgement, para. 105.
2709	  ICC, Situation in Burundi Public Redacted Version of “Decision Pursuant to Article 15 of the Rome Statute on the 

Authorization of an Investigation into the Situation in the Republic of Burundi”, para. 120.
2710	 Trial International, Enforced Disappearance.

https://www.icc-cpi.int/CourtRecords/CR2016_02238.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.corteidh.or.cr/docs/casos/articulos/seriec_04_ing.pdf.
https://corteidh.or.cr/docs/casos/articulos/seriec_05_ing.pdf
https://corteidh.or.cr/docs/casos/articulos/seriec_05_ing.pdf
https://corteidh.or.cr/docs/casos/articulos/seriec_05_ing.pdf
https://hudoc.echr.coe.int/fre#{%22fulltext%22:[%22Kurt%22],%22itemid%22:[%22001-58198%22]}
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-58282%22]}
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_06720.PDF
https://trialinternational.org/topics-post/enforced-disappearance /
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p)	 Crime against Humanity of Apartheid (Convention on the Suppression and 
Punishment of the Crime of Apartheid, Article I; ICC Statute, Article 7(1)(j))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR 
APARTHEID AS A CRIME AGAINST HUMANITY THE FOLLOWING 
ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective elements

•	 The perpetrator committed an inhumane act against one or more persons (para. 1381).
•	 Such act was an act referred to in article 7, paragraph 1, of the ICC Statute, or was an act of 

a character similar to any of those acts (para. 1382).
•	 The conduct was committed in the context of an institutionalised regime of systematic oppres-

sion and domination by one racial group over any other racial group or groups (para. 1383).

(2)	 Subjective elements
•	 The perpetrator intended to commit an inhumane act against one or more persons (para. 1387).
•	 The perpetrator was aware of the factual circumstances that established the character of the 

act (para. 1388).
•	 The perpetrator was aware that their conduct was committed in the context of an institution-

alised regime of systematic oppression and domination (para. 1389).
•	 The perpetrator intended to maintain such regime by that conduct (para. 1390).

(3)	 Contextual elements
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1376.	 International instruments prohibit the crime against humanity of apartheid.2711 Most 
prominently, the Convention on the Suppression and Punishment of the Crime of 
Apartheid of 30 November 1973, to which Ukraine is a signatory,2712 defines apartheid 
as the commission of inhuman acts “for the purpose of establishing and maintaining 
domination by one racial group of persons over any other racial group of persons 
and systematically oppressing them”.2713

1377.	 The ICC, the first of the international courts and tribunals to include the crime against 
humanity of apartheid in its Statute, defines apartheid in a similar manner to the 
Convention as “inhumane acts of a character similar to those referred to in [Article 
7(1)], committed in the context of an institutionalized regime of systematic oppres-
sion and domination by one racial group over any other racial group or groups and 

2711	 ICC Statute, Article 7(1)(k); Convention on the Suppression and Punishment of the Crime of Apartheid, Article I.
2712	 UN Treaty Collection, "Status of Treaties: International Convention on the Suppression and Punishment of the Crime 

of Apartheid".
2713	 Convention on the Suppression and Punishment of the Crime of Apartheid, Article II.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.10_International Convention on the Suppression and Punishment of the Crime of Apartheid.pdf
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-7&chapter=4&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-7&chapter=4&clang=_en
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.10_International Convention on the Suppression and Punishment of the Crime of Apartheid.pdf
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committed with the intention of maintaining that regime”.2714 However, as none of 
the ICC judgements issued thus far have addressed this crime, there is no case law 
from which to draw information on apartheid.2715

1378.	 It has been debated whether the crime against humanity of apartheid is reflective of 
customary international law.2716 According to some scholars, this is due to the initial 
reluctance of Western States to ratify the Apartheid Convention, the lack of clarity 
surrounding the precise definition of the crime and the lack of actual prosecutions 
involving this crime.2717 Accordingly, it appears as if the prohibition of apartheid, di-
rected towards States, is considered a rule of customary international law, while the 
crime of apartheid, directed towards individuals, is moving towards, but has not yet 
acquired, customary status.2718 Nevertheless, even if the crime against humanity of 
apartheid is not currently reflective of customary international law, it is still applicable 
in Ukraine due to Ukraine’s ratification of the Apartheid Convention.

1379.	 Apartheid as a crime against humanity is not currently prohibited under Ukrainian 
law. However, Draft Bill 7290 will introduce (if, and when, it comes into force) the 
crime against humanity of apartheid committed within the framework of a large-scale 
or systematic attack on civilians under 442-1.2(1) of the CCU. Note 2 to Article 442-1 of 
Draft Bill 7290 indicates that “[t]he term “apartheid” is used in the meaning defined by 
the Convention on the Suppression and Punishment of the Crime of Apartheid of 30 
November 1973”. As such, this provision will integrate both the contextual elements 
and the specific elements of the crime against humanity of apartheid contained in 
the international instruments.

ii.	 Definition of Apartheid (Objective elements)

1380.	 The objective elements of this crime against humanity requires that: (1) the perpe-
trator committed an inhumane act against one or more persons; (2) such act was an 
act referred to in Article 7(1) of the ICC Statute, or was an act of a character similar 
to any of those acts; and (3) the conduct was committed in the context of an institu-
tionalized regime of systematic oppression and domination by one racial group over 
any other racial group or groups.

2714	 ICC Statute, Article 7(2)(h).
2715	 Klamberg, Commentary on the International Criminal Court, Torkel Opsahl Academic EPublisher Brussels, 2017, p. 

59.
2716	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 234. See also, Baldwin, Human Rights Watch, 'Human Rights Watch Responds: Reflections on Apartheid 
and Persecution in International Law', 9 July 2021.

2717	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 234 at fn. 543.

2718	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, pp 234-235; J. Duggard and J. Reynolds, ‘Apartheid, International Law, and the Occupied Palestinian Territory’ 
24(3) European journal of International Law 867, 2013, pp 882-883: “The customary status of the prohibition of apartheid 
is indicated by its location within general UN efforts aimed at the eradication of all forms of racial discrimination. 
[…] Although the majority of states […] accept the general prohibition of apartheid in the International Convention 
for the Elimination of All Forms of Racial Discrimination and other treaties, fewer have ratified the Apartheid Con-
vention […]. The movement of the international crime of apartheid towards customary status reinforces the fact 
that the prohibition itself is established as a rule of customary international law.” See also, Baldwin, Human Rights 
Watch, ‘Human Rights Watch Responds: Reflections on Apartheid and Persecution in International Law’, 9 July 2021.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.legal-tools.org/doc/aa0e2b/pdf/
https://www.hrw.org/news/2021/07/09/human-rights-watch-responds-reflections-apartheid-and-persecution-international-law#:~:text=While%20there%20is%20indeed%20debate,law%20has%20reached%20customary%20status
https://www.hrw.org/news/2021/07/09/human-rights-watch-responds-reflections-apartheid-and-persecution-international-law#:~:text=While%20there%20is%20indeed%20debate,law%20has%20reached%20customary%20status
https://watermark.silverchair.com/cht045.pdf?token=AQECAHi208BE49Ooan9kkhW_Ercy7Dm3ZL_9Cf3qfKAc485ysgAAAr8wggK7BgkqhkiG9w0BBwagggKsMIICqAIBADCCAqEGCSqGSIb3DQEHATAeBglghkgBZQMEAS4wEQQMobxA_X1mWOvHoZi7AgEQgIICcnGw8F4LaOSFaPv-EZMIAY8QNNgZ6gK2WCZJK1SQVaXIlMycQfcgjHLViMjNK4uFfyf2mwcDMM-knYe1l6RXHn38gPMnCUzQy9HD77aTz14v49bnhzxAHUPXqlWfLZ8Dare9-l_0A0lMYYvvaWjijxTeyZMV1Uey7D4rToYcTzkLuWAOOGX6EzgkC5Hh8eC5ifSQ1mGorazaJdy5Pl58R-6Onb0C7QJpavj23EUI5lkDdZNcZUq-BOL7xOXoFHpKwtaCIm0BmwZtW9G8KU0T7wX-l2bMII0-8iqGOWR6aNo01TJ6xK9PGhl4mEzVN_BweDudmEOGiEmISUZfvaYsaWPgcNkGU2TaVe8THjFV390wegs1N47v8uqg6DLiPEABduScekOESylCViF9Whd6PZimqbL_pWyYe5t6usb5CcDP1_idS-mBQ9_aDD05qD4Rd3sLxgcHUQFVdvn6czwYfv3g5PmTuVwTsOGJMnQzax-sZGJMfLY74gQ8QYHmYF2SDvpLWPbsobyRt_swpqqkjYsVdFBMfPlWMzhL9JuD4c_DcuDGqDn9r6VGKEaP9Y9popyPTJXNdCxELPrvllZUfojnDy9YlWlv4t6EBFTXJpm5rjlcY8aESMl-4VT3nyyGCkNnX0yTTVTei-WBuXldf1SeEDCRGn3lvKOh_rY-S5z-I87spjFzFqpMUGV_JBYseTG0rAfwkRWver4fTYdNrDTvkiSvSYYZ5H1-TMq0DgsOQDjDjfgLUXsgq_1NrA8nb_Ce0_NvtBONtZsmmjpIlbST6lGtNkzjdLn8WaaUmzOU1_qHW9KcpNS2sKg1l2JIptnl
https://www.hrw.org/news/2021/07/09/human-rights-watch-responds-reflections-apartheid-and-persecution-international-law#:~:text=While%20there%20is%20indeed%20debate,law%20has%20reached%20customary%20status
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1381.	 The perpetrator committed an inhumane act against one or more persons. Both the 
Convention on the Suppression and Punishment of the Crime of Apartheid and the 
ICC Statute require first that an inhumane act is committed. Whereas the ICC Statute 
does not provide an illustrative list of acts, Article II of the Convention provides a 
list of inhumane acts which amount to apartheid when committed for the purpose 
of establishing and maintaining domination by one racial group over another and 
systematically oppressing them.2719 For a further discussion on inhumane acts, see 
the crime against humanity of other inhuman acts, Element One, below (para. 1395).

CONVENTION ON THE SUPPRESSION AND PUNISHMENT OF THE 
CRIME OF APARTHEID, ARTICLE II2720
For the purpose of the present Convention, the term “the crime of apartheid” […] shall apply to 
the following inhuman acts committed for the purpose of establishing and maintaining domin-
ation by one racial group of persons over any other racial group of persons and systematically 
oppressing them:

(a)	Denial to a member or members of a racial group or groups of the right to 
life and liberty of person:
(i)	 By murder of members of a racial group or groups;

(ii)	 By the infliction upon the members of a racial group or groups of serious 
bodily or mental harm, by the infringement of their freedom or dignity, 
or by subjecting them to torture or to cruel, inhuman or degrading treat-
ment or punishment;

(iii)	 By arbitrary arrest and illegal imprisonment of the members of a racial 
group or groups;

(b)	Deliberate imposition on a racial group or groups of living conditions calcu-
lated to cause its or their physical destruction in whole or in part;

2719	 Convention on the Suppression and Punishment of the Crime of Apartheid, Article II.
2720	 Convention on the Suppression and Punishment of the Crime of Apartheid, Article II. See also, Triffterer and Am-

bos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 2016, pp 283-284 
(“All the acts listed in article II of the Apartheid Convention as constituting apartheid are defined as ‘inhuman acts’ 
and there probably is a large degree of overlap between the concepts of ‘inhuman acts’ and ‘inhumane acts’. […] 
Although some may contend that some of the […] acts listed in article II, such as the denial of the right to work or 
to education, although, of course, very serious deprivations, are not of the same nature as the acts listed in article 
7 para. 1 [of the ICC Statute], this contention overlooks the devastating impact on the lives of those denied these 
rights recognised by the Universal Declaration of Human Rights and guaranteed by the International Covenant on 
Economic, Social and Cultural Rights, and on the society deprived of the full potential of its members. Moreover, 
[…] many of these acts constitute the crime against humanity of persecution.”

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.10_International Convention on the Suppression and Punishment of the Crime of Apartheid.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.10_International Convention on the Suppression and Punishment of the Crime of Apartheid.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.10_International Convention on the Suppression and Punishment of the Crime of Apartheid.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.10_International Convention on the Suppression and Punishment of the Crime of Apartheid.pdf
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(c)	 Any legislative measures and other measures calculated to prevent a racial 
group or groups from participation in the political, social, economic and 
cultural life of the country and the deliberate creation of conditions prevent-
ing the full development of such a group or groups, in particular by denying 
to members of a racial group or groups basic human rights and freedoms, 
including the right to work, the right to form recognized trade unions, the 
right to education, the right to leave and to return to their country, the right 
to a nationality, the right to freedom of movement and residence, the right 
to freedom of opinion and expression, and the right to freedom of peaceful 
assembly and association;

(d)	Any measures including legislative measures, designed to divide the popu-
lation along racial lines by the creation of separate reserves and ghettos for 
the members of a racial group or groups, the prohibition of mixed marriages 
among members of various racial groups, the expropriation of landed property 
belonging to a racial group or groups or to members thereof;

(e)	 Exploitation of the labour of the members of a racial group or groups, in 
particular by submitting them to forced labour;

(f)	 Persecution of organizations and persons, by depriving them of fundamental 
rights and freedoms, because they oppose apartheid.

1382.	 Such act was an act referred to in Article 7(1) of the ICC Statute, or was an act of 
a character similar to any of those acts. For a discussion of this element, see the 
crime against humanity of other inhuman acts, Element Two, below (para. 466). All 
inhumane acts mentioned in the Convention on the Prevention and Suppression of 
the Crime of Apartheid (see the grey box above) would fall under this element.2721

1383.	 The conduct was committed in the context of an institutionalized regime of system-
atic oppression and domination by one racial group over any other racial group 
or groups. The final objective element of the crime against humanity of apartheid 
will be established if the inhumane act (i.e., an act that is either one of the other 
crimes against humanity set out under Article 7(1) of the ICC Statute or of a similar 
character to those acts) was committed in the context of an institutionalized regime 
of systematic oppression and domination by one racial group over any other racial 
group or groups. It is the term “institutionalised regime” that embodies the mean-
ing of the crime against humanity of apartheid as it “criminalizes behaviour at the 
international level which is lawful or at least permitted through in official policy at 
the national level.”2722

1384.	 In addition, this element will only be established if the “oppression” and “domination”, 
interpreted according to their ordinary meaning,2723 are exerted by one racial group 

2721	 Convention on the Suppression and Punishment of the Crime of Apartheid, Article II.
2722	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 284.
2723	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.10_International Convention on the Suppression and Punishment of the Crime of Apartheid.pdf
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over any other racial group or groups. The reference to “racial” groups is derived 
from the crime of apartheid’s origins as a State policy instituted in South Africa when 
a number of racially discriminatory policies were imposed on one racial group by 
another.2724 Neither the Apartheid Convention nor the ICC Statute define the term 
“racial group” in relation to the crime against humanity of apartheid.2725 However, 
one means of defining this term may be drawn from the International Convention 
on the Elimination of All Forms of Racial Discrimination, which sets out the widely 
accepted definition of “racial discrimination” as:

INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL FORMS 
OF RACIAL DISCRIMINATION, ARTICLE 1(1):
[T]he term ‘racial discrimination’ shall mean any distinction, exclusion, restriction or preference 
based on race, colour, descent, or national or ethnic origin which has the purpose or effect of 
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human 
rights and fundamental freedoms in the political, economic, social cultural or any other field of 
public life.

1385.	 In addition, “racial group” is defined in relation to the crime against humanity of 
persecution and the crime of genocide as individuals who share “hereditary physical 
traits” (for instance, color of skin) “often identified with a geographic region, irre-
spective of linguistic, cultural, national or religious factors”.2726

iii.	 Definition of Apartheid (Subjective elements)

1386.	 The subjective elements for the crime against humanity of apartheid require intent and 
knowledge,2727 which will be established when: (1) the perpetrator intended to commit 
an inhumane act against one or more persons; (2) the perpetrator was aware of the 
factual circumstances that established the character of the act; (3); the perpetrator 
was aware that their conduct was committed in the context of an institutionalized 
regime of systematic oppression and domination; and (4) the perpetrator intended 
to maintain an institutionalized regime of systematic oppression and domination by 
committing an inhumane act against one or more persons.

1387.	 The perpetrator intended to commit an inhumane act against one or more persons. 
Such intent will be established where: (1) the perpetrator meant to engage in the act 
or omission — the inhumane act — (i.e., deliberately acted or failed to act) (intent to 

2016, p. 284 (“According to one dictionary, to oppress is to ‘rule or treat [somebody] with continual injustice or cruelty’, 
and to dominate is to ‘to have control of or a very strong influence on (people, events, etc.)’.”).

2724	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, pp 232, 284.

2725	 Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 284.

2726	 ICTR, Akayesu Trial Judgement, para. 514; ICTR, Kayishema & Ruzindana Trial Judgement, para. 98.
2727	 ICC Statute, Articles 30(2), 30(3); Klamberg, Commentary on the International Criminal Court, Torkel Opsahl Academic 

EPublisher Brussels, 2017, p. 59.

https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-elimination-all-forms-racial
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-elimination-all-forms-racial
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-95-1/trial-judgements/en/990521.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.legal-tools.org/doc/aa0e2b/pdf/
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conduct); or (2) the perpetrator was aware that an inhumane act would occur in the 
ordinary course of events (intent to consequence).2728 At the ICC, awareness that the 
consequence would occur in the ordinary course of events requires virtual certainty 
that the events would occur.2729

1388.	 The perpetrator was aware of the factual circumstances that established the char-
acter of the act. To prove the perpetrator had such knowledge, it must be shown that 
the perpetrator was aware of the factual circumstances that established the character 
(i.e., the nature and gravity) of the inhumane act committed against the victim(s). 
However, this does not require the perpetrator to have been aware of the legal char-
acter of the act in question, i.e., there is no need for the perpetrator to know that the 
act in question constituted a crime against humanity or an inhumane act.2730

1389.	 The perpetrator was aware that their conduct was committed in the context of an 
institutionalized regime of systematic oppression and domination. To prove that 
the perpetrator had such knowledge, it must be shown that the perpetrator knew that 
they were committing inhumane acts in the context of an institutionalized regime of 
systematic oppression and domination.2731 The evidence need not establish that the 
perpetrator had knowledge of all of the characteristics of the regime, it is sufficient 
that the perpetrator knew that their actions were part of an institutionalized regime 
of systematic oppression and domination.2732

1390.	 The perpetrator intended to maintain an institutionalized regime of systematic 
oppression and domination by committing an inhumane act against one or more 
persons. This element sets out the specific subjective element of the crime against 
humanity of apartheid,2733 which will be established where the perpetrator meant to 
engage in the act or omission (i.e., the inhumane act) in order to maintain an insti-
tutionalized regime of systematic oppression and domination against one or more 
persons (intent to conduct).2734

2728	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, para. 774
2729	 See ICC, Katanga Trial Judgement, paras 775-776.
2730	 ICC, Ongwen Trial Judgement, para. 2753.
2731	 ICC Statute, Article 30(3).
2732	 For discussion of a similar element, see e.g., ICC, Katanga Trial Judgement, para. 1125; ICTY, Blaskic Appeal Judge-

ment, para. 124.
2733	 Klamberg, Commentary on the International Criminal Court, Torkel Opsahl Academic EPublisher Brussels, 2017, p. 59; 

Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 285; Cryer, et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge 
University Press, 2015, p. 261.

2734	 ICC Statute, Article 30(2)(a); Triffterer and Ambos (eds), The ICC Statute of the International Criminal Court: A Com-
mentary, 3rd Edition, Beck Hart, 2016, p. 285.

https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
https://www.legal-tools.org/doc/aa0e2b/pdf/
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q)	 Crime against Humanity of Other Inhumane Acts (ICC Statute, Article 7(1)(k); ICTY 
Statute, Article 5(i); ICTR Statute, Article 3(i); SCSL Statute, Article 2(i))

ELEMENTS OF THE CRIME: TO CONVICT A PERPETRATOR FOR OTHER 
INHUMANE ACTS AS A CRIME AGAINST HUMANITY THE FOLLOWING 
ELEMENTS NEED TO BE ESTABLISHED:
(1)	 Objective element

•	 The perpetrator inflicted great suffering, or serious injury to body or to mental or physical 
health, by means of an inhumane act (para. 1394).

•	 Such act was of a character similar to any other act referred to in article 7, paragraph 1, of 
the ICC Statute (para. 1397).

(2)	 Subjective element
•	 The perpetrator intended to inflict severe physical or mental pain or suffering upon one or 

more persons, by means of an inhumane act (para. 1400).
•	 The perpetrator was aware of the factual circumstances that established the character of the 

act (para. 1401).

(3)	 Contextual element
•	 The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population (see above, para. 1160).
•	 The perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack against a civilian population (see above, para. 1173).

i.	 Applicability under Ukrainian Law

1391.	 International instruments prohibit the crime against humanity of “[o]ther inhumane 
acts of a similar character intentionally causing great suffering, or serious injury to 
body or to mental or physical health”.2735

1392.	 The crime against humanity of other inhumane acts is not currently prohibited under 
Ukrainian law. However, Draft Bill 7290 will introduce (if, and when, it comes into 
force) the crime against humanity of “moderate or severe bodily injury” committed 
within the framework of a large-scale or systematic attack on civilians under Article 
442-1.1(9) of the CCU. While the wording is somewhat different from that contained 
in the international instruments (i.e., “moderate or severe bodily injury” compared 
to “great suffering, or serious injury to body or to mental or physical health”), this 
provision should be interpreted to integrate both the contextual elements and the 
specific elements of the crime against humanity of other inhumane acts contained 
therein.

2735	 ICC Statute, Article 7(1)(k); ICTY Statute, Article 5(i); ICTR Statute, Article 3(i); SCSL Statute, Article 2(i). The crime 
against humanity of other inhumane acts is also prohibited in the following international legal instruments: 
Nuremburg Charter, Article 6(c); Tokyo Charter, Article 5(c); and ECCC Law, Article 5. Other inhumane acts is also 
prohibited as a war crime under Article 8(2)(a)(ii) of the ICC Statute.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
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ii.	 Definition of Other Inhumane Acts (Objective elements)

1393.	 The objective elements of this crime against humanity requires that: (1) the perpetrator 
inflicted great suffering, or serious injury to body or to mental or physical health, by 
means of an inhumane act; and (2) such act was of a character similar to any other 
act referred to in Article 7(1) the ICC Statute.

1394.	 The perpetrator inflicted great suffering, or serious injury to body or to mental 
or physical health, by means of an inhumane act. Firstly, to establish that a perpe-
trator’s conduct amounted to an inhumane act, it must be proven that those actions 
caused great suffering or serious mental or physical injury to the victim, by means 
of an inhumane act.2736 This requires proof that: (i) the victim suffered serious bodi-
ly or mental harm; and (ii) the suffering was the result of an act or omission of the 
perpetrator.2737

1395.	 The victim must have suffered serious bodily or mental harm, which goes beyond 
temporary unhappiness, embarrassment or humiliation.2738 Additionally, while there 
is no requirement for the harm caused to be permanent or irremediable, it must 
result in grave and long-term disadvantage to a person’s ability to lead a normal and 
constructive life.2739

ICTY, KRSTIC TRIAL JUDGEMENT, PARA. 513 [FOOTNOTES OMITTED]
The Trial Chamber finds that [the actus reus of] serious bodily or mental harm […] is an inten-
tional act or omission causing serious bodily or mental suffering. The gravity of the suffering 
must be assessed on a case by case basis and with due regard for the particular circumstances. 
In line with the Akayesu Judgement, the Trial Chamber states that serious harm need not cause 
permanent and irremediable harm, but it must involve harm that goes beyond temporary un-
happiness, embarrassment or humiliation. It must be harm that results in a grave and long-term 
disadvantage to a person’s ability to lead a normal and constructive life. […] [T]he Chamber holds 
that inhuman treatment, torture, rape, sexual abuse and deportation are among the acts which 
may cause serious bodily or mental injury.

1396.	 Accordingly, not every human rights violation will automatically be considered an 
“inhumane act”.2740

2736	 ICC, Ongwen Trial Judgement, para. 2743; ICC, Katanga & Chui Decision on the Confirmation of Charges, paras 453-
454; ICTY, Blagojevic & Jokic Trial Judgement, para. 626; ICTY, Kordic & Cerkez Appeal Judgement, para. 117; ICTY, 
Galic Trial Judgement, para. 152; ICTY, Krnojelac Trial Judgement, para. 130; ICTR, Kayishema et al. Trial Judgement, 
para. 151.

2737	 ICC, Katanga & Chui Confirmation of Charges, para. 454; ICTY, Kordic & Cerkez Appeal Judgement, para. 117; ICTY, 
Krnojelac Trial Judgement, para. 130; ICTY, Krstic Trial Judgement, para. 512; ICTR, Kayishema et al. Trial Judgement, 
para. 151.

2738	 ICTY, Krstic Trial Judgement, para. 513; ICTY, Kordic & Cerkez Appeal Judgement, para. 117; ICTY, Krnojelac Trial 
Judgement, para. 131; ICTR, Akayesu Trial Judgement, para. 503.

2739	 ICTY, Krstic Trial Judgement, para. 513; ICTY, Krnojelac Trial Judgement, para. 131; ICTY, Blagojevic & Jokic Trial 
Judgement, para. 627; ICTY, Vasiljevic Trial Judgement, para. 235; ICTR, Akayesu Trial Judgement, para. 502.

2740	 ICC, Katanga & Chui Confirmation of Charges, para. 448; ICTY, Popovic et al. Appeal Judgement, para. 761; ICTR, 
Nahimana et al. Appeal Judgement, para. 985.

https://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01/MSC45055R0000620218.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01/MSC45055R0000620218.PDF
https://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/vasiljevic/tjug/en/vas021129.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/popovic/acjug/en/150130_judgement.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-52/MSC31299R0000555179.PDF
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CASE STUDY: THE SEVERITY OF THE BODILY OR MENTAL HARM
To assess the severity of the suffering or injury, the following should be taken into account:2741

•	 The nature, duration and context of the infliction of pain;
•	 The premeditation and institutionalization of the ill-treatment;
•	 The manner and method used by the perpetrator to cause the pain;
•	 The victim’s age, sex and state of health;
•	 The position of inferiority of the victim;
•	 The physical and mental effect of the treatment on the victim; and
•	 The specific social, cultural and religious background of the victim.

1397.	 Such act was of a character similar to any other act referred to in Article 7(1) of 
the ICC Statute. The second element requires the act in question to be of a similar 
character (i.e., nature and gravity) to other crimes against humanity listed under 
Article 7(1) of the ICC Statute (i.e., murder, torture, extermination, enslavement, de-
portation or forcible transfer of population, imprisonment, sexual violence, etc.).2742

1398.	 Similarly, the ICTY and ICTR require that, for an act to amount to the crime against 
humanity of other inhumane acts, it must be of similar seriousness to the other crimes 
against humanity enumerated within each tribunal’s statute.2743 Ordinarily, this will 
require the conduct to represent a serious violation of customary international law 
or basic norms of international human rights law in order to adhere to the principle 
of legality.2744

2741	 ICTY, Krnojelac Trial Judgement, para. 182; ICTY, Kvocka et al. Trial Judgement, paras 143, 149, 151; ICTY, Prlic et al. 
Trial Judgement, para. 78; ICTY, Popovic et al. Appeal Judgement, para. 763; ICTY, Blagojevic & Jokic Trial Judgement, 
para. 627; ICTY, Galic Trial Judgement, para. 153; ICTR, Akayesu Trial Judgement, para. 688.

2742	 ICC Elements of Crimes, Article 7(1)(k), fn 30. See also, ICC, Ongwen Trial Judgement, para. 2747.
2743	 ICTY, Blagojevic & Jokic Trial Judgement, para. 626; ICTY, Kordic & Cerkez Appeal Judgement, para. 117; ICTR, Kayish-

ema et al. Trial Judgement, paras 150-151; ICTR, Muvunyi Decision on Muvunyi’s Motion for Judgement of Acquittal, 
para. 72.

2744	 ICC, Katanga & Chui Confirmation of Charges, para. 448; ICTY, Blagojevic & Jokic Trial Judgement, para. 625.

https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
http://www.legal-tools.org/doc/2daa33/pdf/
https://www.icty.org/x/cases/popovic/acjug/en/150130_judgement.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01/MSC45055R0000620218.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Decision/NotIndexable/ICTR-00-55A/MSC42843R0000548391.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
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CASE STUDY: EXAMPLES OF "OTHER INHUMANE ACTS"
The following is a non-exhaustive list of acts that have been deemed as qualifying as "other in-
humane acts" before international tribunals:

•	 Forcible circumcision and penile amputation;2745

•	 Being chased and struck with machetes;2746

•	 Being forced to witness the killing of family members;2747

•	 Sniping civilians;2748

•	 Forced marriage or forced prostitution;2749

•	 Detention under severe conditions (e.g. lack of adequate food, hygiene and medical care);2750

•	 Forced undressing in public and making the victim sit in the mud, march or perform exer-
cises;2751

•	 Open humiliation, beatings and infliction of injuries;2752

•	 Forcible transfer;2753

•	 Mutilation of a dead body that caused mental suffering to eye-witnesses;2754 and
•	 Desecration of corpses.2755

iii.	 Definition of Other Inhumane Acts (Subjective elements)

1399.	 The subjective elements of the crime against humanity of other inhumane acts require 
intent and knowledge,2756 which requires that: (1) the perpetrator intended to inflict 
severe physical or mental pain or suffering upon one or more persons, by means of 
an inhumane act; and (2) perpetrator was aware of the factual circumstances that 
established the character of the act.

1400.	 The perpetrator intended to inflict severe physical or mental pain or suffering 
upon one or more persons, by means of an inhumane act. Such intent will be 
established where: (1) the perpetrator meant to engage in the act or omission (i.e., 
deliberately acted or failed to act) (intent to conduct) in order to cause one or more 
persons severe physical or mental pain or suffering; or (2) the perpetrator was aware 

2745	 ICC, Muthaura et al. Decision on Confirmation of Charges, para. 270.
2746	 ICC, Muthaura et al. Decision on Confirmation of Charges, para. 272.
2747	 ICC, Muthaura et al. Decision on Confirmation of Charges, paras 274-277.
2748	 ICTY, Galic Appeal Judgement, para. 158.
2749	 ICC, Ongwen Trial Judgement, paras 2741, 2744; ECCC, Nuon Chea & Khieu Samphan Trial Judgement, paras 740-749; 

ICTY, Prlic et al. Trial Judgement, para. 79.
2750	 ICC, Ongwen Trial Judgement, para. 2744; ICTY, Prlic et al. Trial Judgement, para. 80; ICTY, Krnojelac Trial Judgement, 

para. 133; ICTY, Kvocka et al. Trial Judgement, para. 209; ECCC, Kaing Guek Eav (alias Duch) Trial Judgement, para. 
372.

2751	 ICTR, Akayesu Trial Judgement, para. 697.
2752	 ICTR, Muvunyi Trial Judgement, para. 530; ICTY, Prlic et al. Trial Judgement, para. 79.
2753	 ICTY, Prlic et al. Trial Judgement, para. 79.
2754	 ICTR, Kajelijeli Trial Judgement, paras 934-936.
2755	 ICTR, Bagosora et. al. Appeal Judgement, para. 729.
2756	 ICC Statute, Article 30(2)(a) and (b) and 30(3); ICC, Katanga & Chui Confirmation of Charges, para. 455; ICTY, 

Blagojevic & Jokic Trial Judgement, para. 628; ICTY, Perisic Trial Judgement, para. 112; ICTY, Kordic & Cerkez Appeal 
Judgement, para. 117; ICTY, Krnojelac Trial Judgement, para. 132; ICTR, Kayishema et al. Trial Judgement, para. 153.

https://www.legal-tools.org/uploads/tx_ltpdb/doc1314543_02.pdf
https://www.legal-tools.org/uploads/tx_ltpdb/doc1314543_02.pdf
https://www.legal-tools.org/uploads/tx_ltpdb/doc1314543_02.pdf
https://www.icty.org/x/cases/galic/acjug/en/gal-acjud061130.pdf
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://drive.google.com/file/d/1LA9ttO7C4fgC1aSb1cAoe9ofzwDuERx5/view?ts=5c9c9bb0
http://www.legal-tools.org/doc/2daa33/pdf/
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
http://www.legal-tools.org/doc/2daa33/pdf/
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
https://www.refworld.org/cases,ECCC,4c56ccfb2.html
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-00-55A/MSC35084R0000551227.PDF
http://www.legal-tools.org/doc/2daa33/pdf/
http://www.legal-tools.org/doc/2daa33/pdf/
https://www.refworld.org/cases,ICTR,404466007.html
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-98-41/MSC19278R0000565076.PDF
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/perisic/tjug/en/110906_judgement.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01/MSC45055R0000620218.PDF


520  CHAPTER I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

that severe physical or mental pain or suffering would occur in the ordinary course 
of events (intent to consequence).2757 At the ICC, awareness that the consequence 
would occur in the ordinary course of events requires virtual certainty that the events 
would occur.2758

1401.	 The perpetrator was aware of the factual circumstances that established the charac-
ter of the act.2759 To prove the perpetrator had such knowledge, it must be shown that 
the perpetrator was aware of the factual circumstances that established the character 
(i.e., the nature and gravity) of the inhumane act committed against the victim(s). 
However, this does not require the perpetrator to be aware of the legal character of 
the act in question, i.e. there is no need for the perpetrator to know that the act in 
question constituted a crime against humanity or an inhumane act.2760

2757	 ICC Statute, Article 30(2)(a) and (b); ICC, Katanga Trial Judgement, para. 774; ICC, Katanga & Chui Confirmation 
of Charges, para. 455; ICTY, Blagojevic & Jokic Trial Judgement, para. 628; ICTY, Perisic Trial Judgement, para. 112; 
ICTY, Kordic & Cerkez Appeal Judgement, para. 117; ICTY, Krnojelac Trial Judgement, para. 132; ICTR, Kayishema et 
al. Trial Judgement, para. 153.

2758	 See ICC, Katanga Trial Judgement, paras 775-776.
2759	 ICC, Katanga & Chui Confirmation of Charges, para. 455.
2760	 ICC, Ongwen Trial Judgement, para. 2753.

https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
https://www.icty.org/x/cases/perisic/tjug/en/110906_judgement.pdf
https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf
https://www.icty.org/x/cases/krnojelac/tjug/en/krn-tj020315e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01/MSC45055R0000620218.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
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PART 2: OTHER ASPECTS OF SUBSTANTIAL INTERNATIONAL 
CRIMINAL LAW APPLICABLE IN THE CONTEXT OF DOMESTIC 
PROCEEDINGS

I.	 Modes of liability

A.	 Relevance of International Law Principles to Adjudicate Modes of 
Liability Under the Criminal Code of Ukraine

1402.	 This Section describes the ways in which perpetrators can be held responsible for their 
participation in international crimes through the modes of liability recognised under 
the Ukrainian Criminal Code (CCU). The modes of liability relevant to international 
crimes — including under Article 437 (waging an aggressive war — see Chapter 1, Part 
I, Section II.), Article 438 (war crimes — see Chapter 1, Part I, Section I.), and Article 
442 (genocide — see Chapter 1, Part I, Section III.) — are set out in Articles 18 and 26 
to 31. In addition, some forms of commission under Articles 426, 438 and 442 are de 
facto analogous or comparable to certain well-established modes of liability under 
international criminal law (ICL) (i.e., ordering the commission of war crimes, com-
mand responsibility for the commission of war crimes, and incitement to genocide).

1403.	 While these modes of liability, in the majority of cases, do not differ from the modes 
of liability applicable when ordinary crimes are committed, an examination of the 
modes of liability which have been developed in ICL can shed light on how the modes 
under the CCU may operate in the context of mass atrocity and war crimes cases. 
Accordingly, this Section seeks to analyze how the modes of liability under the CCU 
can be interpreted in line with international law to illustrate how they can effectively 
capture the conduct of perpetrators (including remote perpetrators) of international 
crimes. The relevant international instruments and practice which have developed 
modes of liability include customary international law, the statute of the International 
Criminal Tribunal for the former Yugoslavia (ICTY), the statute of the International 
Criminal Tribunal for Rwanda (ICTR) and the statute of the International Criminal 
Court (ICC).

1404.	 This Section will: (1) outline the modes of liability under the CCU; (2) outline the 
modes of liability under ICL and discuss the applicability of these modes to the ad-
judication of international crimes under Ukrainian law; and (3) outline the definition 
of these modes and draw comparisons between the modes provided for under the 
CCU and those set out under ICL. Accordingly, sub-section (3) has been divided into 
a discussion of principal liability; liability for groups, organised groups and criminal 
organisations; accessory liability; ordering the commission of war crimes; command 
responsibility; and incitement to genocide.
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B.	 Modes of Liability under the CCU

1405.	 The CCU provides for a variety of modes of liability which are applicable generally 
(i.e., to all crimes listed in the Code including ordinary crimes and international 
crimes) under Articles 18, 27-28.

1406.	 The “criminal offender” (or perpetrator) is defined in Article 18 of the CCU as “a sane 
person who has committed a criminal offense at the age when criminal liability may 
arise under this Code”. Each crime listed in the CCU defines the acts or omissions that 
the perpetrators must commit to be held liable as the principal (or co-principal).2761

1407.	 Chapter VI of the CCU sets out the provisions relating to complicity. Under Article 
26 of the CCU, “[c]riminal complicity shall mean the wilful co-participation of sev-
eral criminal offenders in an intended criminal offence.” Article 27 further defines 
the modes of liability relating to accomplices and Article 28 sets out the liability for 
criminal offences “committed by a group of persons, or a group of persons upon prior 
conspiracy, or an organised group, or a criminal organisation”.

ARTICLE 27. TYPES OF ACCOMPLICES
1.	 Organizer, abettor and accessory, together with the principal offender, are deemed to be 

accomplices in a criminal offense.
2.	 The principal (or co-principal) is the person who, in association with other criminal offend-

ers, has committed a criminal offense under this Code, directly or through other persons, 
who cannot be criminally liable, in accordance with the law, for what they have committed.

3.	 The organizer is a person who has organized a criminal offense (or criminal offenses) or 
supervised its (their) preparation or commission. The organizer is also a person who has 
created an organized group or criminal organization, or supervised it, or financed it, or organ-
ized the covering up of the criminal activity of an organized group or criminal organization.

4.	 The abettor is a person who has induced any other accomplice to a criminal offense, by way 
of persuasion, subornation, threat, coercion or otherwise.

5.	 The accessory is a person who has facilitated the commission of a criminal offense by other 
accomplices, by way of advice, or instructions, or by supplying the means or tools, or remov-
ing obstacles, and also a person who promised in advance to conceal a criminal offender, 
tools or means, traces of crime or criminally obtained things, to buy or sell such things, or 
otherwise facilitate the covering up of a criminal offense.

[…]

2761	 See, CCU, Article 29.
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ARTICLE 28. CRIMINAL OFFENSE COMMITTED BY A GROUP OF 
PERSONS, OR A GROUP OF PERSONS UPON PRIOR CONSPIRACY, OR 
AN ORGANIZED GROUP, OR A CRIMINAL ORGANIZATION
1.	 A criminal offense shall be held to have been committed by a group of persons where several 

(two or more) principal offenders participated in that criminal offense, acting without prior 
conspiracy.

2.	 A criminal offense shall be held to have been committed by a group of persons upon prior 
conspiracy where it was jointly committed by several (two or more) persons who have con-
spired in advance, that is prior to the commencement of the offense, to commit it together.

3.	 A criminal offense shall be held to have been committed by an organized group where several 
persons (three or more) participated in its preparation or commission, who have previously 
established a stable association for the purpose of committing of this and other offense (or 
offenses), and have been consolidated by a common plan with assigned roles designed to 
achieve this plan known to all members of the group.

4.	 A criminal offense shall be held to have been committed by a criminal organization where 
it was committed by a stable hierarchical association of several persons (five and more), 
members or structural units of which have organized themselves, upon prior conspiracy, to 
jointly act for the purpose of directly committing of grave or special grave criminal offenses 
by the members of this organization, or supervising or coordinating criminal activity of other 
persons, or supporting the activity of this criminal organization and other criminal groups.
(Article 28 as amended by Law No 270-VI (270-17) of 15.04.2008).

1408.	 Articles 29 to 31 expand upon the criminal liability of principals and accomplices to 
the commission of crimes.

1409.	 In addition, the CCU contains certain forms of commission under Articles 426, 438 
and 442 which are comparable to well-established modes of liability under ICL. In 
sum, these include:
i.	 “giving an order to commit any such action” which falls under Article 438, namely 

a violation of the rules of warfare (i.e., war crimes);
ii.	 “omission of miliary authorities” under Article 426, which is a criminal offence 

when perpetrated by Ukrainian military or other military-related government offi-
cials.2762 While there is no explicit equivalent in the CCU for similar responsibility 
of the adversary’s superior or military commanders’ “failure to act”, such conduct 
can fall under Article 438 since such conduct is codified in Additional Protocol I,2763 
i.e., a “violation of the rules of warfare recognised by international instruments 
consented to as binding by the Verkhovna Rada”.

iii.	 “public calls to genocide, and also making any materials with calls to genocide for 
the purpose of distributions, or distribution of such materials” under Article 442(2).

2762	 CCU, Article 401(2).
2763	 Additional Protocol I, Articles 86 and 87.
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C.	 Modes of Liability Under International Criminal Law

1.	 Notion and Structure of Modes of Liability Under International Criminal Law

1410.	 International crimes are committed against a backdrop of widespread, organised 
criminality that is often characterised by numerous overlapping types/levels of crim-
inal responsibility. Whereas domestic criminal law typically focuses on principal 
perpetrators — i.e., those who pulled the trigger — responsibility for international 
crimes often lies with mid- and high-level perpetrators who contribute to the crime 
through multiple layers of decision-making. Given their role in causing or controlling 
events, these perpetrators (e.g., senior politicians, high-ranking military or security 
personnel, etc.) are often considered to be the “most” responsible for the commis-
sion of atrocity crimes, notwithstanding the fact that they did not physically commit 
those crimes themselves.2764

1411.	 To capture the responsibility of perpetrators of the mass, organised criminality which 
occurs in armed conflict situations, different international courts and tribunals have 
developed and incorporated different variations of modes of liability. Generally, as 
discussed below, these modes of liability fall under one of the following categories: 
principal liability (including modes of liability developed to reflect the commission 
of crimes by a co-perpetrators or groups); accomplice liability; command/superior 
responsibility; and incitement to genocide.

a)	 Identification and Classification of Modes of Liability Under International Law

1412.	 The statutes and jurisprudence of the international courts and tribunals, including 
the ICTY, the ICTR and the ICC, have played an instrumental role in defining the 
various modes of liability applicable to international crimes.

1413.	 1945: Charter of the Nuremberg Tribunal. The Charter of the Nuremberg Tribunal 
(Nuremberg Charter) was one of the first international instruments to define the 
modes of liability for international crimes. After setting out the crimes that came 
under the jurisdiction of the Tribunal, Article 6 of the Nuremberg Charter states 
the following: “[l]eaders, organisers, instigators and accomplices participating in 
the formulation or execution of a common plan or conspiracy to commit any of the 
foregoing crimes are responsible for all acts performed by any persons in execution 
of such plan”.2765 The Nuremberg Charter laid the foundation for the responsibility 
of those in high-ranking leadership positions for international crimes, even when 
far removed from the physical perpetration of such crimes.2766

2764	 Osiel, Making Sense of Mass Atrocity, Cambridge University Press, 2009, p. 247; Stewart, ‘The End of Modes of Liability 
for International Crimes’ 25 Leiden Journal of International Law 165, 2012, pp 165-167.

2765	 Charter of the International Military Tribunal of Nuremberg, Article 6.
2766	 See e.g., ICTY, Tadic Trial Judgement, para. 665: “the Military Tribunals in occupied Germany enforced the [Nurem-

berg] Charter’s principles under the terms of Article II, 2 of Control Council Law No. 10, which states: Any person 
without regard to nationality or the capacity in which he acted, is deemed to have committed a crime as defined in 
paragraph 1 of this Article, if he was (a) a principal or (b) was [sic] an accessory to the commission of any such crime 
or ordered or abetted the same or (c) took a consenting part there in or (d) was connected with plans or enterpris-
es involving its commission or (e) was a member of any organisation or group connected with the commission of 
any such crime”; Proceedings of a Military Court held at Hamburg, File No. WO 235/525 Trial of Valentin Feurstein et 
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1414.	 1993/1994: The statutes and practice of the ICTY and ICTR. The modes of liability 
applicable to international crimes received further specification in the statutes of the 
ICTY and ICTR. Both instruments provide that “[a] person who planned, instigated, 
ordered, committed or otherwise aided and abetted in the planning, preparation 
or execution of a crime referred to in […] the present Statute, shall be individually 
responsible for the crime”.2767

1415.	 While the ICTY and ICTR statutes do not elaborate further on these modes of liabili-
ty, the jurisprudence of each tribunal has gone a long way in developing, classifying 
and particularising the elements of the modes of liability. In particular, the ICTY 
developed a framework to distinguish principal liability from accomplice liability. 
Most critically, as discussed below in paras1445-1447, the ICTY developed the mode 
of liability of “commission” to include “joint criminal enterprise” (JCE),2768 which was 
subsequently relied upon in other ad hoc tribunals.2769

1416.	 In addition, both Statutes provide for a form of command/superior responsibility 
according to which a military commander/civilian superior may be held responsible 
for crimes perpetrated by their subordinates if they “knew or had reason to know 
that the subordinate was about to commit such acts or had done so and the superior 
failed to take the necessary and reasonable measures to prevent such acts or to punish 
the perpetrators thereof”.2770

1417.	 In relation to genocide, the Statutes provided that the following acts were prohibited: 
conspiracy to genocide, direct and public incitement to commit genocide, attempt 
to commit genocide, and complicity to commit genocide.2771

1418.	 The modes of liability relied upon by the ICTY/ICTR are considered reflective of cus-
tomary international law.2772

al: where (regarding the killing of prisoners of war (POWs)) it was stated that to be found guilty an accused “must 
have been concerned in the offence” which could include indirect participation, i.e. being “the cog in the wheel 
of events leading up to the result,” by giving orders or through other means [liability by way of contribution to a 
common purpose]; UN War Crimes Commission, Case No. 60 (The Dachau Concentration Camp Trial: Trial of Martin 
Gottfried Weiss and Thirty-Nine Others): where the 40 accused held positions in the hierarchy of running the Dachau 
concentration camp [liability based on contribution to a common design/plan to commit criminal acts through an 
organized system]; British Military Court for the Trial of War Criminals, Essen, Case No. 8 The Essen Lynching case: 
Trial of Erich Heyer and Six Others: where the seven accused- including Captain Erich Heyer who gave instructions to 
transfer British POWs and for the escort to not interfere if civilians were to molest the POWs, which they did- were 
found to have been concerned in the killing of POWs [liability based on the contribution to the commission of an act 
that is outside the common purpose/design but a foreseeable consequence of effecting that purpose]. See further: 
ICTY, Tadic Appeal Judgement paras 195-213.

2767	 ICTY Statute, Article 7(1); ICTR Statute, Article 6(1).
2768	 See for the development of the mode: ICTY, Tadic Appeal Judgement, para. 192-226.
2769	 See e.g., SCSL, Kondewa Decision and Order on the Defence Preliminary Motion for Defects in the Form of the 

Indictment, para. 9; SCSL, Brima et al. Decision ad and Order on Defence Preliminary Motion for Defenct in the 
Form of the Indictment, para. 49; ICTR, Ntakirutimana Appeal Judgement, para. 463; ICTR, Karemera et al. Decision 
on Jurisdictional Appeals: Joint Criminal Enterprise, paras 13-16; ICTR, Karemra & Ngirumpatse Appeal Judgement, 
para. 145, 623; SCSL, Brima et al. Appeal Judgement, paras 72-80; SCSL, Sesay et al. Appeal Judgement, paras 394, 400

2770	 ICTY Statute, Article 7(3); ICTR Statute, Article 6(3).
2771	 ICTY Statute, Article 4(3); ICTR Statute, Article 3(3).
2772	 See e.g., ICTY, Tadic Trial Judgement, para. 666-669; ICTY, Oric Trial Judgement, para. 267; ICTY, Tadic Appeals 

Judgement, paras 188-194; ICTY, Celebici Appeal Judgement, paras 196-198; ICTR, Hadžihasanovic et al. Decision on 
Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility, paras 31, 44; ICTR, Ntakiruti-
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1419.	 1998: ICC Statute. The ICC Statute sets out the most comprehensive list of modes of 
liability applicable to international crimes to date, which includes the following modes:
i.	 Committed the crime (Article 25(3)(a)), which includes:

a.	 Commission of the crime as an individual (direct perpetration);
b.	 Commission of the crime jointly with another (co-perpetration);
c.	 Commission of the crime through another person, regardless of whether that 

other person is criminally responsible (indirect perpetration); and
d.	 Commission through other persons, together with co-perpetrators (indirect 

co-perpetration).
v.	 Ordered, solicited or induced the crime (Article 25(3)(b)).

vi.	 Aided, abetted or otherwise assisted the crime (Article 25(3)(c)).
vii.	 Contributed to the commission (or attempted commission) of a crime by a group 

of persons acting with a common purpose (Article 25(3)(d)).
viii.	 Directly and publicly incited others to commit genocide (Article 25(3)(e)).

ix.	 Failed to prevent, repress or submit to competent authorities the crimes com-
mitted by subordinates (command/superior responsibility) (Article 28(a) and (b), 
respectively).

1420.	 While the ICTY, ICTR and ICC all provide for principal liability of individuals whose 
connection to the commission of international crimes is more remote, they have 
done so in different ways. Unlike the ICTY/ICTR’s reliance on the JCE principal,2773 
the ICC relied on the concept of control over a crime to hold remote or higher-level 
perpetrators responsible (see below, paras 1448-1458).2774 Accordingly, the ICC Statute 
and the jurisprudence of the ICC has distinguished between modes of liability as a 
principal perpetrator under Article 25(3)(a) and “other forms of accessory, as opposed 
to principal liability under Article 25(3)(b) to (d)”.2775

2.	 Applicability of international law principles on modes of liability to the 
adjudication of international crimes under Ukrainian law

1421.	 To a certain extent, the CCU’s provisions setting out the modes of liability applicable 
to international crimes (i.e., Articles 18, 27-31, and the offences under Articles 426, 
438 and 442 that form de facto modes of liability) encompass much of the conduct 
incorporated into the modes of liability set out in international instruments and 
practice. At the same time, however, the plain wording of the CCU is not fully reflec-
tive of the broad range of roles performed by those who contribute to international 

mana Trial Judgement, para. 819; ICTR, Karamera et al. Decision on Motions for Judgement of Acquittal, para. 15; 
ICTR, Andre Rwamakuba Decision on Interlocutory Appeal regarding Application of Joint Criminal Enterprise to the 
Crime of Genocide. See also, Goy, ‘Individual Criminal Responsibility before the International Criminal Court: A 
Comparison with the Ad Hoc Tribunals’ 12 International Criminal Law Review 1, 2012, p. 3.

2773	 See e.g., ICC, Lubanga Decision on the Confirmation of Charges, para. 329; ICC, Katanga Trial Judgement, para. 1932.
2774	 See e.g., ICC, Ongwen Appeal Judgement, para. 629; ICC, Lubanga Appeal Judgement, para. 469; ICC, Bemba et al. 

Appeal Judgement, para. 820; ICC, Katanga Trial Judgement, para. 1396; ICC, Lubanga Decision on the Confirmation 
of Charges, para. 338; ICC, Katanga & Chui Decision on the Confirmation of Charges, para. 488.

2775	 ICC, Lubanga Decision on the Confirmation of Charges, para. 320; ICC, Lubanga Decision concerning Pre-Trial 
Chamber I's Decision, para. 78; ICC, Mbarushimana Arrest Warrant Decision, para. 30.
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https:/www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_07146.PDF
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https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/CourtRecords/CR2007_02360.PDF
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crimes, which — if interpreted narrowly — can significantly limit accountability for 
international crimes.

1422.	 For this reason, seeking guidance from the modes of liability under international 
law, and relying on thoroughly developed and well-tested interpretations of those 
principles, can assist judges in appropriately allocating responsibility for such crimes 
beyond principal perpetrators to fully grasp the realities of armed conflict and mass 
atrocities. Moreover, reliance on these principles will enable judges to capture the 
contributions of those who, while remote from the physical perpetration of the crimes, 
were nonetheless instrumental in their commission.

1423.	 Accordingly, while international instruments, principles and practice relating to 
modes of liability for international crimes are not, in and of themselves, binding upon 
Ukrainian judges, they can serve as useful guidance and an illustration for Ukrainian 
judges when ruling on liability for international crimes and interpreting the modes 
of liability under the CCU.

1424.	 Nevertheless, the question remains whether such an approach is compliant with 
Ukrainian law. While the application of international law to the CCU is discussed 
in more detail in Chapter 1, Part I, Section I.B.2.b) “Applicability of international 
criminal law instruments: whether Article 438 of the CCU can be read in conjunction 
with the ICTY and ICC Statutes and practice”, four points are relevant to highlight:
i.	 Many of the modes of liability developed by international law (including those 

recognised by the ICTY)2776 are reflective of customary international law, which 
is binding on all States, including Ukraine.2777 Therefore, such modes may be ap-
plied to perpetrators in the context of the Ukrainian armed conflict as long as the 
principle of legality is upheld, namely that the liability stems from a principle of 
law to which they were subject at the time, and it was reasonably foreseeable that 
they would be criminally liable.2778 In relation to JCE, which has been recognised 
as reflective of customary international law,2779 other domestic courts adjudicating 
international crimes have interpreted commission/perpetration to include the 
principle of JCE in line with the principle of legality.2780

2776	 See e.g., ICTY, Milutinovic Decision on Dragoljub Ojdanic’s Motion Challenging Jurisdiction—Joint Criminal Enter-
prise, para. 21 (one of the preconditions for a mode of liability to come within the ICTY’s jurisdiction is that, inter 
alia, “it must have existed under customary international law at the relevant time.”).

2777	 See e.g., Dr Kellenberger, President of the International Committee of the Red Cross, ‘Foreword’ in Henckaerts and 
Doswald-Beck (eds), Customary International Humanitarian Law, vol. I: Rules, CUP, 2009, pp xv-xvii. The only excep-
tion to this rule is in the event that a State has openly and persistently objected to such a custom. See, Dr Koroma, 
judge at the International Court of Justice, ‘Foreword’ in Customary International Humanitarian Law, vol. I: Rules, 
CUP, 2009, pp xviii- xix. However, such an exception does not apply to Ukraine.

2778	 See below, paras 1578-1585 for more information on the principle of legality. See also, Trial of the Major War Crimi-
nals before the International Military Tribunal, Nuremberg, 14 November 1945 — 1 October 1946, vol. I, p. 219 (“[T]
here can be no punishment of crime without a pre-existing law”); ICCPR, Article 15; UDHR, Article 11(2); ECHR, 
Article 7; ECtHR, Kononov v. Latvia Judgement, para. 235; ECtHR, Milankovic v. Croatia Judgement, paras 62-66.

2779	 See e.g., ICTY, Tadic Appeal Judgement, para. 220; ICTY, Prlic et al. Judgement: vol. II, paras 587, 591; ICTY, Tolimir 
Judgement, para. 281; ICTY, Popovic et al Appeal Judgement, para. 1672; ICTY, Brdanin Appeal Judgement, para. 363, 
405.

2780	 See e.g., Court of BiH, Mejakic et al., Case No. X-KRŽ-06/200, Second Instance Verdict, 16 February 2009; Court of 
BiH, Rasevic et al., Case No. X-KRZ- 06/275, 1st Instance Verdict, 28 February 2008, pp 103-108 (English) pp 113-120 
(Bosnian/Serbian/Croatian). The first instance reasoning was upheld on appeal, as noted by the ICTY Prosecutor: 
ICTY, Rasevic et al. Prosecutor’s Final Progress Report, para. 6. See also, UN Interregional Crime and Justice Research 
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ii.	 The European Court of Human Rights (ECtHR) has held that it does not violate the 
principle of legality to convict perpetrators for war crimes using modes of liability 
enshrined in customary international law.2781 In the Milankovic v. Croatia case, for 
instance, the ECtHR confirmed the applicability of the mode of liability of com-
mand responsibility through generalised domestic prohibitions on war crimes, 
by virtue of its customary status.2782 The lack of explicit codification is no bar to 
holding perpetrators accountable and judicial mechanisms may have recourse 
to customary law in interpreting and applying domestic provisions based on the 
general acceptance of the “gradual clarification of the rules of criminal liability 
through judicial interpretation from case to case, provided that the resultant de-
velopment is consistent with the essence of the offence [under domestic law] and 
could reasonably be foreseen”.2783

iii.	 The Constitutional Court of Ukraine has adopted the principle of taking a “friendly 
attitude” to international law according to which “the Constitutional Court of Ukraine 
takes into account the provisions of existing international treaties approved by 
the Verkhovna Rada of Ukraine and the practice of interpretation and application 
of these agreements by international bodies whose jurisdiction is recognised by 
Ukraine”.2784 In addition, Ukrainian Courts have established a practice of relying 
upon international instruments and practice when interpreting international law 
principles in their jurisprudence.2785

iv.	 As the most persuasive authorities regarding the identification and interpretation 
of modes of liability internationally recognised, the statutes and practice of the ad 
hoc tribunals and the ICC offer a valuable interpreting guide. As will be seen below, 
there are numerous overlaps between the modes of liability applicable under the 
CCU an ICL, which can be taken as guidance in the application of domestic modes 
to international crimes.

1425.	 It follows that, when adjudicating international crimes cases and interpreting the 
modes of liability under the CCU, Ukrainian judges should, as far as possible, take 
guidance from international instruments and practice in order to account for the 
realities of armed conflict and the responsibility of remote perpetrators for the com-
mission of mass atrocities.

D.	 Definition of the Modes of Liability under the CCU and ICL

1426.	 The CCU provides for two broad categories of modes of liability applicable to all 
criminal offences contained in the CCU, including international crimes, namely: 
principal and co-principal liability, and accomplice liability. Accomplice liability is 

Institute, “Modes of Liability: Commission & Participation”, 2018, pp 45-59. See also, Bangladesh: International 
Crimes Tribunal-1, Chief Prosecutor vs. Md. Abdul Aziz alias Habul & 2 Ors. Judgement, para. 365, 424.

2781	 ECtHR, Milankovic v. Croatia Judgement, paras 52-66. See also, ECtHR, Kononov v. Latvia Judgement
2782	 ECtHR, Milankovic v. Croatia Judgement, paras 52-66.
2783	 ECtHR, Milankovic v. Croatia Judgement, para. 59.
2784	 Constitutional Court of Ukraine, Decision of 1 June 2016 No. 2-рп/2016, para. 2.3.
2785	 See e.g., Order of the Supreme Court, Case No. 415/2182/20, 3 February 2022 where the Court relied on Article 8bis of 

the ICC Statute and other international instruments to interpret Article 437 of the CCU in line with the international 
crime of aggression. For more information, see above, paras 969
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also detailed in the provisions on crimes committed by groups of persons, organised 
groups or criminal organisations. In addition, various forms of commission specific 
to international crimes are contained in the respective provisions, namely: ordering 
war crimes, failure to act by military commanders (command responsibility), and 
incitement to genocide. Each will be discussed in turn below.

1.	 Principal and Co-Principal Liability

a)	 Applicability under the CCU

1427.	 Principal liability under the CCU covers the persons who directly committed the crime. 
Each crime listed in the CCU defines the acts or omissions that the perpetrators must 
commit to be held liable as the principal (or co-principal).2786 The subjective elements 
that the principal offender must satisfy are contained in Articles 24 and 25, generally, 
or specified in the provision setting out the specific offence.

1428.	 In addition, Article 27(2) covers co-principals who commit crimes “in association with 
other criminal offenders” either “directly or through others”. According to Article 26 
“criminal complicity is the willful co-participation of several criminal offenders in 
an intended criminal offence”. Article 29(1) provides that the “principal (or co-prin-
cipals) shall be criminally liable under that article of the Special Part of this Code 
which creates the offence he has committed”.

1429.	 Accordingly, principal liability extends to:
i.	 The direct perpetrator (principal) who has committed the objective and subjective 

elements of the offence;2787

ii.	 Co-principals who, in “association with other criminal offenders” have directly 
committed the offence, i.e., they have jointly committed the objective elements 
of the offence, and shared the subjective elements;2788

iii.	 Perpetrators or co-perpetrators who have committed the criminal offence “through 
other persons, who cannot be criminally liable, in accordance with the law, for 
what they have committed”.2789

1430.	 Neither the CCU nor Ukrainian practice draw any substantial difference between 
principals and co-principals.2790 In order to be recognised as a co-principal, it is suf-
ficient for a person to at least partially fulfil the actus reus of the crime together with 
(an)other person(s),2791 with the necessary intent.2792 The possible distribution of roles 

2786	 CCU, Article 29.
2787	 CCU, Article 18 and the relevant offence under the CCU which sets out the acts or omissions which must be fulfilled.
2788	 CCU, Article 26: “Criminal complicity is the wilful co-participation of several criminal offenders in an intended 

criminal offence”, and Article 27(2): “The principal (or co-principal) is the person who, in association with other 
criminal offenders, has committed a criminal offence under this Code, directly […]”.

2789	 CCU, Article 27(2): “The principal (or co-principal) is the person who, in association with other criminal offenders, 
has committed a criminal offence under this Code, […] through other persons, who cannot be criminally liable, in 
accordance with the law, for what they have committed”.

2790	 Dudorov and Havronyuk, Criminal Law, Vaite, 2014, p. 232.
2791	 Dudorov and Havronyuk, Criminal Law, Vaite, 2014, p. 232.
2792	 CCU, Article 29(1).
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between co-perpetrators does not affect the legal qualification of the conduct. Further, 
even if they differ, the actions of co-perpetrators are considered legally identical.2793

b)	 Principal Liability under International Law

1431.	 Principal liability under ICL encompasses similar conduct to that recognised under 
the CCU. This Section will consider the interpretation of direct perpetrators and 
perpetrators who have committed the offence through others who are not criminally 
responsible. As discussed below (see paras 1443-1444), however, ICL has also developed 
various principles which further distinguish between principals and accomplices 
in order to assign responsibility to more remote perpetrators who act according to 
common plans or who control the commission of the crimes.

i.	 Direct Perpetration (Alone or Jointly with Others)

1432.	 Those who are considered direct perpetrators under ICL do not substantially differ 
from those who are considered (co)principals under the CCU. In particular, direct 
perpetration requires that the accused physically committed the crime and satisfied 
the mental element required by the crime in question.2794 The ICTY has recognised 
that the physical elements of this mode of liability are fulfilled when the “accused 
participated, physically or otherwise directly, alone or jointly with others, in the ma-
terial elements of a crime provided for in the Statute”.2795 Thus there can be “several 
perpetrators in relation to the same crime where the conduct of each one of them 
fulfills the requisite elements of the definition of the substantive offence”.2796 A person 
may be jointly liable as the principal perpetrator where, for example, the accused 
participated physically in the material elements of the crime of murder, without the 
need to show whose bullets killed each victim.2797

1433.	 Such conduct would be covered under Articles 18 or 27(2) of the CCU in relation to 
a co-principal who “in association with other criminal offenders, has committed a 
criminal offence under this Code, directly […]”.

ii.	 Perpetration Through Others Not Criminally Liable

1434.	 Principal liability of persons who commit crimes through other persons who cannot 
be held criminally responsible for the commission of those crimes is also recognised 
under ICL. In particular, the ICC Statute provides for the mode of liability of “commis-
sion through another” (i.e., indirect perpetration under Article 25(3)(a)). This includes 
situations where the perpetrator exercises control over the will of someone who 

2793	 Dudorov and Havronyuk, Criminal Law, Vaite, 2014, p. 232.
2794	 ICC, Lubanga Decision on the Confirmation of Charges, para. 332(i); ICC, Katanga & Chui Decision on the Confirmation 

of Charges, para. 488; ICTY, Lukic & Lukic Trial Judgement, para. 897; ICTY, Limaj et al. Trial Judgement, para. 509; 
ICTY, Kunarac et al. Trial Judgement, para. 390; ICTY, Naletilic & Martinovic Trial Judgement, para. 62; ICTY, Krstic 
Trial Judgement, para. 601; ICTY, Galic Trial Judgement, para. 168; ICTY, Rutaganda Trial Judgement, para. 43.

2795	 ICTY, Lukic & Lukic Trial Judgement, para. 897; ICTY, Limaj et al. Trial Judgement, para. 509; ICTY, Haradinaj et al. 
Trial Judgement, para. 615.

2796	 ICTY, Kunarac et al. Trial Judgement, para. 390.
2797	 ICTY, Lukic & Lukic Appeal Judgement, para. 162; ICTY, Limaj et al. Appeal Judgement, paras 47-50.
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bears no criminal culpability for their actions.2798 This mode of liability requires that 
the accused: exerted control over the crime whose material elements were brought 
about by one or more persons; met the mental elements for the crime committed; 
and was aware of the factual circumstances allowing them to exert control over the 
crime through others.2799 Accordingly, given the control exerted by the indirect per-
petrator, this mode of liability applies to situations where the direct perpetrator does 
not incur criminal responsibility (i.e., they lack the requisite mens rea to be found 
liable), despite the fact that they physically committed the crime.2800

1435.	 Such conduct would be covered under Article 27(2) of the CCU, which provides for 
liability of principals (or co-principals) who committed the crime through other per-
sons who are not criminally liable. Such individuals can be, for example, persons: 
under the age of criminal responsibility; acting under irresistible coercion and ex-
treme necessity; insane; or “innocent agents” (i.e., persons who, being misled about 
the true nature of the act, performed the actus reus of the crime lacking the requisite 
mens rea).2801

EXAMPLES OF PERPETRATION THROUGH PERSONS WHO MAY NOT BE 
CRIMINALLY LIABLE UNDER ARTICLE 27(2)
Situation 1

Y (an artillery unit commander) provided his subordinates (operators of a GRAD MLRS) with 
coordinates for an attack which the subordinates believed were for military objectives, but 
where in fact known to Y as a residential area where no military objectives were present.

Situation 2
A, B, and C were pilots of strategic aviation aircraft. Upon the orders of D (their command-
er), each pilot launched several cruise missiles at targets which they believed to be military 
objectives. Eventually, however, these missiles hit a hotel complex in a small village where 
no military objectives were reportedly located.

To prove that war crimes were committed in each situation (e.g., attacking civilians or civilian 
objects), it is necessary to prove that the perpetrators of the attack intentionally directed the attack 
at the civilian population or civilian objects with the knowledge of their protected civilian status.
At trial, the GRAD operators or pilots could argue that they merely performed their command-
er’s (i.e., the indirect perpetrator) orders and were not aware of the civilian nature of the targets 
and, instead, were only aware of the technical characteristics of the attack (i.e., the coordinates). 
Instead, the commanders (Y and D) could be held responsible for the actions of the GRAD oper-
ators or pilots.

2798	 ICC, Ongwen Appeal Judgement, para. 628; ICC, Lubanga Decision on the Confirmation of Charges, para. 332; ICC, 
Katanga & Chui Decision on the Confirmation of Charges, para. 488. It should be noted that this mode of liability 
also covers situations where the accused exercised control over an organised hierarchical organisation (see below, 
para. 1453).

2799	 ICC, Katanga Trial Judgement, para. 1414.
2800	 ICC, Ongwen Appeal Judgement, paras 627-628.
2801	 Dudorov and Havronyuk, Criminal Law, Vaite, 2014, pp 144-145. See also, ICC, Ongwen Appeal Judgement, para. 

628, Cryer et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University 
Press, 2015, p. 367.
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2.	 Liability for Groups of Persons, Organised Groups and Criminal Organisations

a)	 Applicability under the CCU

1436.	 The CCU contains various provisions which expand upon how crimes can be com-
mitted by groups of persons, organised groups and criminal organisations, namely 
Articles 27(3), 28 and 30.

1437.	 According to Article 28 of the CCU:
i.	 A criminal offence can be committed by a group of persons where at least two prin-

cipal offenders participated in the criminal offence, without prior conspiracy.2802

ii.	 A criminal offence can be committed by a group of persons upon prior conspiracy 
where it was jointly committed by at least two persons who have conspired in 
advance to commit it together.2803

iii.	 A criminal offence can be committed by an organised group where at least three 
people participated in its perpetration or commission, who have previously estab-
lished a stable association for the purpose of committing this and other offence(s) 
and have been consolidated by a common plan with assigned roles designed to 
achieve this plan which is known to all members of the group.

iv.	 A criminal offence can be committed by a criminal organisation where it was 
committed by a stable hierarchical association of at least five or more members or 
structural units which have organised themselves, upon prior conspiracy, to jointly act 
for the purpose of directly committing grave or special grave criminal offences by 
members of this organisation, or supervising or coordinating criminal activity of 
other persons, or supporting the activity of this criminal organisation and other 
criminal groups.2804

1438.	 This provision does not establish a separate mode of liability. Rather, the conduct 
of a person committing a crime with a group of persons, in an organised group or 
criminal organisation, must fall under one of the modes listed under Article 27 (e.g., 
(co)principal, organiser, abettor, or accessory) in order to incur individual criminal 
responsibility.2805

1439.	 As with other forms of complicity under the CCU, to be held responsible under Article 
28 (in connection with another relevant mode under Article 27) the accused must 
have committed the criminal offence intentionally.2806

1440.	 In addition, as discussed in more detail below (see para. 1460), under Article 27(3), 
an accused may be held responsible for organising a crime where they have “creat-
ed an organised group or criminal organisation, or supervised it, or financed it, or 
organised the covering up of the criminal activity of an organised group or criminal 
organisation”. Article 30(1) further provides that the organiser will be criminally 

2802	 CCU, Article 28(1).
2803	 CCU, Article 28(2).
2804	 CCU, Article 28(4).
2805	 Melnyk, Scientific and Practical Commentary on Article 28 of the Criminal Code of Ukraine (1 January 2009).
2806	 CCU, Article 26.
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liable for the crimes committed by the organised group or criminal organisation if 
those crimes formed part of their intent.

1441.	 While these provisions are not directly comparable to any mode of liability under ICL, 
they do hold similarities with various principles which have been developed to assign 
responsibility to individuals who are responsible for the commission of international 
crimes as part of a group of persons or through organizations.

b)	 Liability for Persons acting in Groups or through Organisations in International 
Criminal Law

1442.	 ICL has developed different theories to recognise the responsibility of a “broad range 
of individuals who work together to bring to fruition massive and logistically com-
plex crimes”.2807 In such cases, the case-law of the ICC and other international courts 
and tribunals supports taking a broad approach to the concept of “commission” to 
encompass leaders and organisers who do not physically perpetrate the criminal acts 
in question.2808 Only holding the perpetrators who directly carried out the material 
elements of the crimes would disregard the role of higher level perpetrators who made 
the commission of the crime possible, and to hold such perpetrators responsible only 
as accessories may not capture the degree of their culpability.2809 Accordingly, the 
international courts and tribunals have held that it is not necessary for such persons 
to carry out the crime personally and directly.2810

1443.	 The ad hoc tribunals and the ICC have developed different theories relating to the 
joint commission of crimes. While these theories are not directly applicable to the 
CCU and do not provide direct comparisons to Article 28, they can provide judges 
with useful guidance on how international trials have approached the responsibility 
of individuals who commit crimes in groups of co-perpetrators or through organisa-
tions. In particular, these modes of liability may offer guidance to assess the scope 
of Article 28 — in particular in relation to the concepts of “conspiracy” or “common 
plan” and “organised group” or “stable hierarchical organisation” — and where Ar-
ticle 28 can appropriately be applied in connection to principal liability under the 
CCU (see above, para. 1428) rather than accomplice liability (see below, para. 1460).

i.	 ICTY/ICTR: Joint Criminal Enterprise

1444.	 The ICTY developed the mode of liability of “joint criminal enterprise” (JCE),2811 which 
was subsequently relied upon by other ad hoc tribunals.2812 This form of liability is 

2807	 Brammertz and Jarvis, Prosecuting Conflict-Related Sexual Violence at the ICTY, Oxford University Press, 2016, p. 221, 
citing ICTY, Tadic Appeal Judgement, para. 192.

2808	 Schabas, The International Criminal Court: A Commentary on the Rome Statute, 2nd Edition, Oxford University Press, 
2016, p. 570. See also, ICTY, Tadic Appeal Judgement, para. 192; ICC, Lubanga Decision on the Confirmation of 
Charges, para. 330; ICC, Ongwen Appeal Judgement, para. 627; SCSL, Brima Appeal Judgement, paras 72-80; ICTR, 
Karemera et al. Appeal Judgement, para. 145.

2809	 ICTY, Tadic Appeal Judgement, para. 192.
2810	 ICC, Lubanga Appeals Judgement, para. 458; ICC, Ongwen Appeal Judgement, para. 627; ICTY, Tadic Appeal Judge-

ment, para. 192; ICTY, Kvočka et al. Appeal Judgement, para. 112; ICTY, Krnojelac Appeal Judgement, para. 116; ICTR, 
Ntakirutimana Appeal Judgement, para. 466.

2811	 See for the development of the mode: ICTY, Tadic Appeal Judgement, para. 192-226.
2812	 See e.g., SCSL, Kondewa Decision and Order on the Defence Preliminary Motion for Defects in the Form of the 
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established in customary international law,2813 and is viewed as a form of “commis-
sion”, which consequently results in principal liability.2814 JCE has also been utilised 
by other domestic courts adjudicating on international crimes.2815

1445.	 The ICTY developed three distinct categories of JCE liability. Each category has the 
same objective elements, namely: a plurality of persons; the existence of a common 
plan, design or purpose, which amounts to or involves the commission of a crime; 
and the participation of the accused in the common purpose by making a signifi-
cant contribution to the commission of the crimes encompassed by the common 
purpose.2816 A common criminal purpose need not have been previously arranged 
or formulated, but may materialise extemporaneously.2817 The common purpose can 
be inferred from the fact that a plurality of persons acts in unison to put into effect a 
joint criminal enterprise.2818 The direct perpetrator need not be a member of the JCE 
if it is shown that the crime can be imputed to another member of the JCE, and that 
this member — when using the direct perpetrator — acted in accordance with the 
common plan.2819 The accused’s participation need not involve the commission of a 
specific crime (for example, murder, extermination, torture or rape), but may take the 
form of assistance in, or contribution to, the execution of the common purpose.2820

1446.	 The subjective (or mental) elements for each of the three categories varies:
•	 JCE I liability requires that the accused intended to perpetrate the crimes (this 

being the shared intent of all the co-perpetrators).2821 For example, this would be 
relevant where the co-perpetrators formed a common plan to murder civilians, 

Indictment, para. 9; SCSL, Brima et al. Decision ad and Order on Defence Preliminary Motion for Defenct in the 
Form of the Indictment, para. 49; ICTR, Ntakirutimana Appeal Judgement, para. 463; ICTR, Karemera et al Decision 
on Jurisdictional Appeals: Joint Criminal Enterprise, paras 13-16; ICTR, Karemra & Ngirumpatse Appeal Judgement, 
para. 145, 623; SCSL, Brima et al. Appeal Judgement, paras 72-80; SCSL, Sesay et al. Appeal Judgement, paras 394, 400.

2813	 See e.g., ICTY, Tadic Appeal Judgement, para. 220; ICTY, Prlic et al. Trial Judgement: vol. II, paras 587, 591; ICTY, 
Tolimir Appeal Judgement, para. 281; ICTY, Popovic et al. Appeal Judgement, para. 1672; ICTY, Brdanin Appeal Judge-
ment, para. 363, 405.

2814	 See e.g., ICTY, Kvocka et al. Appeal Judgement, paras 79-80; ICTR, Seromba Appeal Judgement, para. 182; ICTY, Milu-
tinovic et al. Decision on Dragoljub Ojdanic’s Motion Challenging Jurisdiction- Joint Criminal Enterprise, paras 20, 
31. See also, Brammertz and Jarvis, Prosecuting Conflict-Related Sexual Violence at the ICTY, Oxford University Press, 
2016, p. 222.

2815	 See e.g., Court of BiH, Mejakic et al, Case No. X-KRZ-06/200, Second Instance Verdict, 16 February 2009; Court of 
BiH, Rasevic et al, Case No. X-KRZ- 06/275, 1st Instance Verdict, 28 February 2008, pp 103-108 (English)/pp 113-120 
(Bosnian/Serbian/Croatian). The first instance reasoning was upheld on appeal, as noted by the ICTY Prosecutor: 
ICTY, Rasevic et al Prosecutor’s Final Progress Report, para. 6]. See also, UN Interregional Crime and Justice Re-
search Institute, Modes of Liability: Commission & Participation, 2018, pp 45-59; Bangladesh: International Crimes 
Tribunal-1, Chief Prosecutor vs. Md. Abdul Aziz alias Habul & 2 Ors. Judgement, para. 365, 424.

2816	 ICTY, Tadic Appeal Judgement, para. 227; ICTY, Stanisic & Simatovic Appeal Judgement, para. 77; ICTY, Stakic Appeal 
Judgement, para. 64; ICTY, Stanisic & Zupljanin Appeal Judgement, paras 110, 136; ICTY, Popovic et al. Appeal Judge-
ment, para. 1378; ICTY, Sainovic et al. Appeal Judgement, para. 987; ICTY, Brdanin Appeal Judgement, para. 430.

2817	 ICTY, Stakic Appeal Judgement, para. 64; ICTY, Tadic Appeal Judgement, para. 227.
2818	 ICTY, Dordevic Appeal Judgement, para. 141, citing ICTY, Krajisnik Appeal Judgement, fn. 418; ICTY, Brdanin Appeal 

Judgement, para. 430. It is, therefore, not required, as a matter of law, that a trial chamber make a separate finding 
on the individual actions and the intent of each member of a joint criminal enterprise to establish that a plurality 
of persons acted together in implementing the common criminal purpose.

2819	 ICTY, Martic, Appeal Judgement, para. 168; ICTY, Brdanin Appeal Judgement, paras 413, 430.
2820	 ICTY, Stakic Appeal Judgement, para. 64.
2821	 ICTY, Tadic Appeal Judgement, para. 228; ICTY, Stakic Appeal Judgement, para. 65; ICTY, Brdanin Appeal Judgement, 

para. 365; ICTY, Krajisnik Appeal Judgement, paras 200, 707; ICTY, Stanisic & Simatovic Appeal Judgement, para. 77.
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and although each of them carried out a different role, they all shared the intent 
to murder civilians.

•	 JCE II liability involves the existence of an organised system of ill-treatment (such 
as a concentration camp or prison); the accused’s awareness of the nature of that 
system; and the accused’s participation in the enforcement of the system.2822 For 
example, this would be relevant where prisoners held in a detention center were 
mistreated, the accused was aware of this system and contributed to its enforce-
ment, for example, by being in charge of the administration of the center.

•	 JCE III liability renders an accused responsible for crimes falling outside the com-
mon purpose where: (1) it was foreseeable that such a crime might be committed 
by a member of the JCE (or one or more persons used by the accused or by any 
other member of the JCE) to further the common purpose; and (2) the accused 
willingly took that risk by joining or continuing to participate in the JCE.2823 For 
example, an accused would be liable for the crime of rape where they were part 
of a common plan to forcibly remove civilians from a village through the crimes 
of murder, torture and inhumane treatment, the accused made a contribution to 
this common plan, e.g., by training and deploying soldiers, and the rapes were a 
foreseeable consequence of the common plan.

CASE EXAMPLES — JCES
ICTY, STAKIC APPEAL JUDGEMENT, PARAS 66-85
In the Stakic case, Stakic was charged with participating in a campaign of persecutions, comprised 
of, inter alia, the crimes against humanity of deportation and forcible transfer (JCE I). The ICTY 
Appeals Chamber upheld the Trial Chamber’s finding that there was a common purpose that “con-
sisted of a discriminatory campaign to ethnically cleanse the Municipality of Prijedor by deporting 
and persecuting Bosnian Muslims and Bosnian Croats in order to establish Serbian control”. The 
Appeals Chamber found that the accused acted in furtherance of the common purpose of the JCE 
and played an important role in it based on the following findings: as the highest representative 
of the civilian authorities, Stakic played a crucial role in the coordinated co-operation with the 
police and army in furtherance of the plan to establish a Serbian municipality in Prijedor; Stakic 
was one of the main actors in the persecutorial campaign; he actively participated in setting up 
and running the detention camps where mistreatment of detainees occurred; and he took an 
active role in the organization of the massive displacement of the non-Serb population out of 
Prijedor. Finally, the Appeals Chamber found that the accused shared the intent with the other JCE 
participants to further the common purpose and had the intent to commit the underlying crimes.

2822	 ICTY, Tadic Appeal Judgement, paras 202-203; ICTY, Krnojelac Appeal Judgement, para. 89; ICTY, Vasiljevic Appeal 
Judgement, para. 98.

2823	 MICT, Karadžic Appeal Judgement, para. 433; ICTY, Stanisic & Simatovic Appeal Judgement, para. 77; ICTY, Sainovic 
et al. Appeal Judgement, para. 1557; ICTY, Tadic Appeal Judgement, para. 228; ICTY, Stakic Appeal Judgement, para. 
65; ICTY, Brdanin Appeal Judgement, paras 365, 411.

Chapter I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

https://www.icty.org/x/cases/stakic/acjug/en/sta-aj060322e.pdf
https://cld.irmct.org/assets/filings/Judgement-Tadic.pdf
https://www.icty.org/x/cases/krnojelac/acjug/en/krn-aj030917e.pdf
https://www.icty.org/x/cases/vasiljevic/acjug/en/
https://www.icty.org/x/cases/vasiljevic/acjug/en/
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/MICT-13-55-A/JUD283R0000522215.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-03-69-A/JUD269R0000454898.pdf
https://www.icty.org/x/cases/milutinovic/acjug/en/140123.pdf
https://cld.irmct.org/assets/filings/Judgement-Tadic.pdf
https://www.icty.org/x/cases/stakic/acjug/en/sta-aj060322e.pdf
https://ucr.irmct.org/scasedocs/case/IT-99-36#appealsChamberJudgement


536  

ICTY, KVOCKA ET AL. APPEAL JUDGEMENT, PARAS 178-246
In the Kvocka et al. case, Kvocka was found guilty as a co-perpetrator of the following crimes as 
part of the joint criminal enterprise in Omarska camp (JCE II): persecution, murder and torture. 
The common purpose of the JCE in question was to persecute and subjugate non-Serb detainees. 
The ICTY Appeals Chamber upheld the Trial Chamber’s findings that “Kvocka intentionally fur-
thered the criminal system in place in Omarska camp and is therefore responsible for the crimes 
committed as part of the joint criminal enterprise.”
The Appeals Chamber based its finding on the fact that Kvocka contributed to the daily operation 
and maintenance of the camp and, in doing so, allowed the system of ill-treatment to perpetuate 
itself, thereby furthering the common purpose. In relation to Kvocka’s awareness of the purpose of 
the camp, the Appeals Chamber found that the harsh conditions, continuous beatings and wide-
spread nature of the system of ill-treatment could not go unnoticed by someone working there, 
let alone by someone in a position of authority such as Kvocka. Finally, the Appeals Chamber 
found that, since the JCE at Omarska camp was the implementation of a system of discrimina-
tory ill-treatment of non-Serb detainees, the intent to discriminate against the detainees and the 
intent to further the JCE constituted a single form of intent. Thus, the Trial Chamber’s finding 
that Kvocka possessed intent to discriminate against the detainees (i.e., due to his awareness of, 
and participation in, the persecutory crimes committed) therefore encompassed his intent to 
further the JCE.

ICTY, SAINOVIC ET AL. APPEAL JUDGEMENT, PARAS 1575-1604
In the Sainovic et al. case the accused Sainovic, Lukic and Pavkovic were found guilty of commit-
ting, by virtue of their participation in a joint criminal enterprise, sexual assaults amounting to 
persecution in Beleg, Cirez/Qirez and Pristina/Prishtina in 1999 in Kosovo. The three accused were 
found guilty of participating in a joint criminal enterprise whose common purpose was to forcibly 
displace the Kosovo Albanian population within and without Kosovo through a widespread and 
systematic campaign of terror and violence, the natural and foreseeable consequence of which 
was the commission of sexual assaults (JCE III).
The Appeals Chamber found that the three accused were aware of various criminal and violent 
acts against the Kosovo Albanian population in 1998 and 1999 and, therefore, were aware of the 
context in which the forcible displacement took place. In particular, the Appeals Chamber found 
that Sainovic was aware of allegations of the use of excessive and disproportionate force by police 
and military forces, the displacement and harassment of civilians, property related crimes (such 
as looting and arson), and unspecified violations of international humanitarian law (including, 
allegations of attacks on the civilian population). He also received specific information about 
the commission of rapes at a meeting on 17 May 1999. Lukic (as Head of the Serbian Ministry of 
Internal Affairs (MUP) Staff and de facto commander of the MUP forces deployed in Kosovo) was 
found to have been aware that there were serious allegations of criminal activity by MUP forces 
in Kosovo in 1998 and to have received information about crimes being committed by MUP and 
Yugoslav army (VJ) members in 1999. Moreover, Lukic was found to have requested that detailed 
reports of serious crimes, including rape, be submitted to him and had been informed of/received 
reports about sexual assaults suffered by Kosovo Albanian women at the hands of VJ soldiers, 
men wearing military uniforms and a MUP reservist. Pavkovic frequently learned about sexual 
assaults committed by VJ and MUP forces during the NATO air campaign.
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In light of these facts and findings the Appeals Chamber found that the accused must have been 
aware that sexual assaults could be committed on discriminatory grounds amidst the environ-
ment of ethnic animosity aimed at forcibly displacing Kosovo Albanians (during which Kosovo 
Albanian women forced out of their homes were rendered particularly vulnerable). The accused’s 
participation in the joint criminal enterprise (Sainovic through his role in coordinating joint VJ 
and MUP operations, Lukic through his role as Head of the MUP Staff in Pristina/Prishtina, and 
Pavkovic through his position as Commander of the 3rd Army of the VJ) demonstrates that they 
acted in furtherance of the common purpose of the JCE while being aware of the possibility that 
sexual assaults could be committed, thus showing that they willingly took that risk.

ii.	 ICC: Control Theory

1447.	 Instead of relying on the principle of JCE developed by the ad hoc tribunals, the ICC 
has adopted the concept of control over a crime to hold remote or higher-level perpe-
trators of crime responsible as principal perpetrators.2824 Under this theory, people 
who are distanced from the actual scene of a crime may be held responsible for the 
crime where there is a finding that they masterminded the commission of the crime 
because they determined whether and how the crime would be committed.2825 More 
concretely, the perpetrators of the crime are those who controlled its commission and 
who were aware of the factual circumstances allowing them to exert such control.2826

1448.	 The ICC has recognised the following forms of commission (in addition to direct 
perpetration): co-perpetration; indirect perpetration; and indirect co-perpetration. 
Each form will be discussed, in turn, below.

1449.	 Co-perpetration2827 (commission jointly with another):2828 An accused may be held 
liable by virtue of the co-perpetration mode of liability if they make, “within the 
framework of a common plan, an essential contribution with the resulting power to 
frustrate the commission of the crime.”2829 According to the ICC Appeals Chamber, 
the control over the crime test “is a convincing and adequate approach to distinguish 
co-perpetration from accessorial liability because it assesses the role of the person 
in question vis-à-vis the crime.”2830

1450.	 As such, the objective elements of this mode require that the accused made an 
“essential contribution”2831 to a common plan between the accused and at least one 

2824	 See e.g., ICC, Ongwen Appeal Judgement, para. 629; ICC, Lubanga Appeals Judgement, para. 469; ICC, Bemba et al. 
Appeal Judgement, para. 820; ICC, Ntaganda Appeal Judgement, para. 1041; ICC, Katanga Trial Judgement, para. 
1396; ICC, Lubanga Decision on the Confirmation of Charges, para. 338; ICC, Katanga & Chui Decision on the Con-
firmation of Charges, para. 488.

2825	 ICC, Lubanga Trial Judgement, para. 920; ICC, Lubanga Decision on the Confirmation of Charges, para. 330.
2826	 ICC, Lubanga Decision on the Confirmation of Charges, para. 31; ICC, Katanga Trial Judgement, para. 1396.
2827	 This is a form of perpetration under Article 25(3)(a) of the ICC Statute.
2828	 This is a form of perpetration under Article 25(3)(a) of the ICC Statute.
2829	 ICC, Lubanga Appeals Judgement, para. 469. See also, Schabas, The International Criminal Court: A Commentary on 

the Rome Statute, 2nd Edition, Oxford University Press, 2016, p. 570.
2830	 ICC, Lubanga Appeals Judgement, para. 469.
2831	 ICC, Lubanga Appeal Judgement, para. 473; ICC, Katanga & Chui Decision on the Confirmation of Charges, para. 

525; ICC, Blé Goudé Decision on the Confirmation of Charges, para. 135.
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other perpetrator that would result in the commission of the relevant crime in the 
ordinary course of events.2832 The common plan between the individuals does not 
need to be specifically directed at the commission of a crime,2833 but must lead to the 
commission of one or more crimes.2834 In other words, the plan must be to commit 
the crimes or to engage in conduct which, in the ordinary course of events, would 
result in the commission of the crimes.2835 The common plan can be express or im-
plied, previously arranged or materialise extemporaneously.2836 Its existence can be 
inferred from both direct and circumstantial evidence,2837 including the subsequent 
conduct of the accused.2838

1451.	 Ultimately, whether a particular contribution was “essential” will depend upon the 
nature and centrality of the role of, and the functions assigned to, the accused. As-
sessments in this regard are conducted on a case-by-case basis, considering the role 
of the accused in relation to the overall circumstances of the case.2839 The contribu-
tion of a co-perpetrator may have been performed before or during the execution 
of the crime.2840

1452.	 As to the subjective elements: the accused must have been aware that they provided 
an essential contribution and must have meant to commit the material elements of 
the crime resulting from the common plan or have been aware that, by implement-
ing the common plan, the crime would “occur in the ordinary course of events”.2841

2832	 ICC Statute, Article 25(3)(a). See also, ICC, Lubanga Appeals Judgement, para. 445; ICC, Lubanga Trial Judgement, 
paras 980-981; ICC, Ongwen Trial Judgement, para. 2786; ICC, Ntaganda Prosecution request for notice to be given 
of a possible recharacterisation pursuant to regulation 55(2), para. 16

2833	 ICC, Lubanga Appeal Judgement, para. 446.
2834	 ICC, Lubanga Appeal Judgement, para. 445.
2835	 ICC, Ongwen Trial Judgement, para. 2787; ICC, Lubanga Trial Judgement, para. 981; ICC, Katanga Trial Judgement, 

paras 1626-1627, 1630.
2836	 ICC, Lubanga Appeal Judgement, para. 446; ICC, Ntaganda Trial Judgement, para. 775. ICC, Bemba et al. Contempt 

Judgement, para. 66; ICC, Lubanga Trial Judgement, para. 988.
2837	 ICC, Bemba et al. Contempt Judgement, para. 66; ICC, Lubanga Trial Judgement, para. 988.
2838	 ICC, Bemba et al. Contempt Judgement, para. 66; ICC, Katanga & Chui Decision on the Confirmation of Charges, 

para. 301; ICC, Muthaura et al. Decision on the Confirmation of Charges, para. 400.
2839	 ICC, Lubanga Trial Judgement, paras 1000-1001.
2840	 ICC, Lubanga Appeals Judgement, paras 469, 473; ICC, Katanga & Chui Decision on the Confirmation of Charges, 

para. 526; ICC, Ruto et al. Decision on the Confirmation of Charges, para. 306.
2841	 ICC, Lubanga Trial Judgement, para. 1013; ICC, Bemba et al. Contempt Judgement, para. 70; ICC, Katanga & Chui 

Decision on the Confirmation of Charges, para. 533; ICC, Lubanga Decision on the Confirmation of Charges, paras 
363-364. See also, ICC, Bemba Decision on Confirmation of Charges, para. 371; ICC, Ntaganda Appeal Judgement, 
para. 1045.
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CASE EXAMPLE — CO-PERPETRATION
ICC, LUBANGA TRIAL JUDGEMENT, PARAS 1351-1357
In the Lubanga case before the ICC, the Trial Chamber found that Lubanga and his co-perpetrators 
agreed to, and participated in, a common plan to build an army for the purpose of establishing 
and maintaining political and military control over Ituri. This resulted, in the ordinary course 
of events, in the conscription and enlistment of boys and girls under the age of 15, and their use 
to participate actively in hostilities. Accordingly, Lubanga was found guilty as a co-perpetrator 
of the war crime of conscripting and enlisting child soldiers and using them to participate in 
active hostilities.
The Trial Chamber based this finding on the fact that, as President of the UPC/FPLC, Lubanga 
exercised an overall coordinating role over the activities of the UPC/FPLC, was involved in the 
planning of military operations, and played a critical role in providing logistical support (e.g., 
weapons, food, uniforms) to the FPLC. Lubanga also actively supported recruitment initiatives 
by giving speeches where he encouraged children, including those under the age of 15 years, to 
join the army. In addition, Lubanga personally used children under 15 as his bodyguards. The 
Chamber was satisfied beyond reasonable doubt that Thomas Lubanga acted with the intent and 
knowledge in the conscription and enlistment of child soldiers.

1453.	 Indirect perpetration (commission through another).2842 Occurs where the accused 
controlled the will of those who carried out the crime.2843 This can occur in two sce-
narios: (1) where the accused exercised control over the will of someone who bore 
no criminal culpability for their actions (see para. 1435);2844 or (2) where the accused 
exercised control over an organised hierarchical organisation,2845 meaning that the 
“indirect perpetrator used at least part of the apparatus of power subordinate to them, 
so as to steer it intentionally towards the commission of the crime, without leaving 
one of the subordinates at liberty to decide whether the crime is to be executed”.2846

1454.	 According to the objective element of this mode of liability, it must be established that 
the accused exerted control over the crime whose material elements were brought 
about by one or more persons.2847 In relation to an organised group, this occurs where 
the accused has “functional domination”2848 over an organisational structure within 

2842	 This is a form of perpetration under ICC Statute, Article 25(3)(a).
2843	 See e.g., ICC, Ongwen Appeal Judgement, para. 628; ICC, Lubanga Appeal Judgement, para. 465; ICC, Lubanga Deci-

sion on the Confirmation of Charges, para. 332.
2844	 ICC, Ongwen Appeal Judgement, para. 628; ICC, Katanga Trial Judgement, para. 1402. This would occur when, for 

example, the direct perpetrator was a minor below the age of criminal responsibility; suffered from mental defi-
ciency or impairment; were involuntarily intoxicated; or committed the act as “an inadvertent participant […] acting 
under duress or mistake”: Cryer et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, 
Cambridge University Press, 2015, p. 367.

2845	 ICC, Katanga Trial Judgement, para. 1408-1409: the key requirement is the “functional automatism which propels 
the apparatus of power”, meaning “the superior’s orders are automatically executed, at least on account of the inter-
changeability of the potential physical perpetrators”. See also, ICC, Ntaganda Decision on Confirmation of Charges, 
para. 120; ICC, Muthaura et al. Decision on the Prosecutor's Application for Summonses to Appear for Francis Kirimi 
Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali, para. 36; ICC, Simone Gbagbo Decision on the Pros-
ecutor’s Application Pursuant to Article 58 for a warrant of arrest against Simone Gbagbo, para. 28.

2846	 ICC, Ongwen Appeal Judgement, para. 631; ICC, Ongwen Trial Judgement, para. 2784. See also, ICC, Katanga Trial 
Judgement, paras 1403-1406, 1411- 1412; ICC, Ntaganda Trial Judgement, para. 778.

2847	 ICC Statute, Article 25(3)(a); ICC, Katanga Trial Judgement, paras 1399, 1416.
2848	 Cryer, An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University Press, 2015, p. 
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which they can use their authority and power to ensure compliance with their or-
ders.2849 To establish that such control was present, the evidence must show:2850

i.	 a clear organisational hierarchy, within which compliance with orders was ren-
dered nearly automatic.2851 This is demonstrated in situations where, if one member 
of the organisation refuses to comply, another will be available to step in and secure 
the execution of the order(s) issued.2852 The nature of the organisation — including 
whether intensive, strict and violent training regimes or the routine invocation of 
disciplinary punishments — is also relevant;2853 and

ii.	 that, within this hierarchy, the accused genuinely exerted “control over the 
course of events occasioning the crime” by conceiving the crime, overseeing its 
preparation at different hierarchical levels and/or controlling its performance and 
execution through the organisational apparatus.2854

1455.	 As to the subjective elements, the accused must have met the mental elements for the 
crime committed, and have been aware of the factual circumstances which allowed 
them to exert control over the crime through others.2855 At a minimum, this requires 
that the accused was aware of the organisational structure that enabled them to use 
another person to realise the material elements of the crime.2856

CASE EXAMPLE — INDIRECT PERPETRATION
ICC, ONGWEN TRIAL JUDGEMENT, PARAS 2928-2973
In the Ongwen case before the ICC, Ongwen was found guilty of, inter alia, the war crime of at-
tacking the civilian population, murder, cruel treatment and destruction of property as an indirect 
perpetrator. The ICC Trial Chamber found that, on Ongwen’s orders, LRA soldiers attacked the 
Lukodi IDP camp, targeted civilians within the camp (whom they shot, burnt and beat), and set 
civilian huts on fire. In concluding that these crimes were committed “through others”, the Trial 
Chamber found that Ongwen made the decision to attack the IDP camp, gathered LRA soldiers 
for that purpose and instructed the soldiers to attack everyone present. In addition, due to the 
conditions of recruitment, initiation and training, and service in the LRA, commanders such as 
Ongwen could rely on the execution of their orders by a reliable pool of persons. Accordingly, 
the Trial Chamber concluded that the conduct of the individual LRA fighters in the execution of 
the crimes during the attack must be attributed to Ongwen as his own.

368.
2849	 ICC, Katanga & Chui Decision on the Confirmation of Charges, para. 514. In these situations, although it is likely 

that those directly committing the crime will bear criminal culpability, it is possible that certain direct perpetrators 
could be absolved of criminal responsibility. See, ICC, Katanga Trial Judgement, para. 1404.

2850	 ICC, Katanga Trial Judgement, para. 1412.
2851	 ICC, Katanga Trial Judgement, para. 1408; ICC, Ntaganda Decision on Confirmation of Charges, para. 120.
2852	 ICC, Katanga Trial Judgement, para. 1408.
2853	 ICC, Katanga & Chui Decision on the Confirmation of Charges, para. 518.
2854	 ICC, Katanga Trial Judgement, para. 1412.
2855	 ICC Statute, Article 25(3)(a); ICC, Ongwen Appeal Judgement, para. 249; ICC, Katanga Trial Judgement, para. 1399, 

1413-1415.
2856	 ICC, Katanga Trial Judgement, para. 1415.
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In relation to the mental elements, the Chamber found that the nature of Ongwen’s participation 
in the planning and execution of the attack could only have been undertaken intentionally. In 
addition, the Chamber found, on the basis of the instructions he provided to the LRA fighters 
prior to the attack, that Ongwen meant for civilians to be attacked, killed, abused, and for their 
property to be looted and destroyed.

1456.	 Indirect co-perpetration (commission jointly with another and through another per-
son).2857 The objective elements of this mode require: (1) the existence of a common 
plan between the accused and co-perpetrators to commit the crimes or engage in 
conduct which would lead to their occurrence in the ordinary course of events; (2) the 
control by co-perpetrator(s) over persons who execute the crime by subjugating the 
will of the direct perpetrators (including an organised power apparatus through the 
automatic functioning of the apparatus); and (3) the accused, although not required 
to carry out the criminal conduct themselves, makes an essential contribution to it 
and has the resulting power to frustrate its commission.2858

1457.	 As to the subjective elements, the accused must have intended their essential con-
tribution and have been mutually aware and accepted that the implementation of 
the common plan would result in the commission of the crimes, and be aware of the 
factual circumstances enabling them to exercise joint control over the commission 
of the crime through another person.2859

CASE EXAMPLE — INDIRECT CO-PERPETRATION
ICC, NTAGANDA TRIAL JUDGEMENT, PARAS 808-811, 825, 852-857
In the Ntaganda case before the ICC, the accused Ntaganda was found guilty of crimes against 
humanity and war crimes, including murder, intentionally direct attacks against civilians and 
civilian objects, persecution, pillage, rape and sexual slavery, forcible transfer of the population, 
conscripting and enlisting child soldiers and destruction of property as an indirect co-perpetrator.

2857	 This is a form of perpetration under ICC Statute, Article 25(3)(a). This is a combination of the co-perpetration and 
indirect perpetration modes of liability.

2858	 See e.g., ICC, Ongwen Appeal Judgement, para. 637-8; ICC, Ongwen Trial Judgement, para. 2787-2788; ICC, Ntaganda 
Trial Judgement, para. 774; ICC, Muthaura et al. Decision on the Confirmation of Charges, paras 297-298; ICC, Nta-
ganda Decision on Confirmation of Charges, para. 104, 121; ICC, Al Bashir Decision on the Prosecution’s Application 
for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, para. 213.

2859	 ICC, Ongwen Trial Judgement, para. 2788; ICC, Ntaganda Trial Judgement, para. 774.
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The Chamber found that Ntaganda and other military leaders worked together and agreed in 
the common plan to drive out all members of the Lendu ethnicity from the localities targeted. 
By way of this agreement, the co-perpetrators meant the destruction and disintegration of the 
Lendu community, which inherently involved the targeting of civilians through acts such as 
killings and rape, as well as targeting public and private properties, and were virtually certain 
the implementation of the plan would lead to the recruitment of child soldiers and the rape and 
sexual slavery of these children. Further, the Trial Chamber found that the UPC/FPLC soldiers and 
Hema civilians were under the control of the co-perpetrators and used to execute the objective 
elements of the crimes.
The Trial Chamber found that Ntaganda made an essential contribution to the crimes based on a 
number of factors including: that he had a unique and central role in the setting up of the armed 
group that committed the crimes; the armed group’s military campaign was largely dependent 
upon Ntaganda’s personal involvement and commitment as one of the group’s highest-ranking 
military figures; the assault on one village where crimes were committed was under Ntaganda’s 
overall military command, after which the troops proceeded with the widespread commission of 
crimes, as planned by the co-perpetrator; and Ntaganda’s direct orders to kill civilians and loot, 
his active role an operational commander, and his proximity to the commanders and soldiers 
deployed, which resulted in the commission of the crimes.

3.	 Accessory Liability

1458.	 “Accessory liability” is a form of criminal responsibility an accused can incur for the 
criminal actions of another person if the accused has a sufficient connection to, or 
participation in, the crime.2860 Both the CCU and the international courts and tribunals 
have recognised several forms of accessory liability relevant to international crimes.

a)	 Applicability under the CCU

1459.	 The three accessory liability provisions under the CCU are set out in Article 27 as 
follows:

ARTICLE 27. TYPES OF ACCOMPLICES
3.	 An organiser shall mean person who has organised a criminal offence (or criminal offences) 

or supervised its (their) preparation or commission. An organiser shall also mean a person 
who has created an organised group or criminal organisation, supervised it, funded it, or or-
ganised the covering up of the criminal activity of an organised group or criminal organisation.

4.	 An abettor shall mean a person who has induced any other accomplice to a criminal offence, 
by way of persuasion, subornation, threat, coercion or otherwise.

5.	 An accessory shall mean a person who has facilitated the commission of a criminal offence 
by other accomplices, by way of advice, instructions, or by supplying the means or tools, 
or removing obstacles, and also a person who promised in advance to cover up a criminal 
offence, tools or means, traces of crime or criminally obtained things, to buy or sell such 
things, or otherwise facilitate the covering up of a criminal offence.

2860	 See e.g., Thomson Reuters Practical Law, Accessorial liability, 2023.
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1460.	 Articles 29(2)-(5) of the CCU provide further clarification on the criminal liability of 
accomplices under the CCU.

ARTICLE 29. CRIMINAL LIABILITY OF ACCOMPLICES
2.	 An organiser, abettor and accessory shall be criminally liable under the respective part of 

Article 27 and the Article (part of the Article) of the Special Part of this Code that provides 
for the offence committed by a principal offender.

3.	 The features of character of a specific accomplice shall be criminated only upon such accom-
plice. Other circumstances that aggravate responsibility and are provided for by Articles of 
the Special Part hereof as the elements of a crime that affect the treatment of the principal 
offender’s actions, shall be criminated only upon the accomplice who was conscious of such 
circumstances.

4.	 Should a principal offender commit an unconsummated criminal offence, other accomplices 
shall be criminally liable for complicity in an unconsummated crime.

5.	 Accessories shall not be criminally liable for the act committed by the principal offender, 
provided there was no part of their intent in that act.

1461.	 Accordingly, Articles 27(3)-(5) of the CCU cover three types of accessory liability: 
organising, abetting, and being an accessory, while Articles 26 and 29(5) provide 
that the organiser, abettor or accessory must have the intent that the crime be com-
mitted, which is shared with the principal. Article 29(2) explains that the organiser, 
abettor or accessory are criminally liable under the relevant paragraph of Article 27 
and the article setting out the criminal offence. As discussed below (see para. 1475), 
similar conduct is captured by the modes of liability recognised under international 
criminal law, an examination of which can provide guidance on the application of 
these modes in the context of atrocity and conflict-related crimes.

i.	 Organising

1462.	 According to Article 27(3) of the CCU, the objective elements of this mode of liability 
require the organiser to: (1) organise the commission of a crime(s) or supervise its 
preparation or commission; or (2) create an organised group or criminal organisa-
tion, supervise it, finance it, or organise the cover-up of the criminal activity of an 
organised group or criminal organisation.2861

1463.	 As to the subjective elements, the organiser must intend that the act constituting 
the criminal offence be committed. This is confirmed by Article 29(5) which states: 
“accomplices shall not be criminally liable for an act committed by the principal, 
where that act was no part of their intent”. In relation to organisers who create 
organised groups or criminal organisations, Article 30(1) confirms: “[a]n organiser 
of an organised group or criminal organisation shall be criminally liable for all the 
criminal offences committed by the organised group or criminal organisation, if those 
were part of his intent”.

2861	 CCU, Article 27(3).
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EXAMPLES OF FORMS OF “ORGANISING” ACCORDING TO UKRAINIAN 
PRACTICE2862

•	 Engaging perpetrators, accomplices or other organisers in the commission of the crime;
•	 Distributing responsibilities between perpetrators, accomplices or other organisers;
•	 Otherwise pooling and coordinating efforts of accomplices and perpetrators (their placement/

presence at the crime scene, determining the sequence of criminal acts, the form and procedure 
of communication between the accomplices during the crime’s commission);

•	 Determining the object of the offence;
•	 Developing a plan to commit a crime;
•	 Finding or adapting the means or instruments/tools for the crime’s commission;
•	 Ordering the commission of a crime;
•	 Removal of obstacles to the commission of a crime;
•	 Creating other pre-conditions for the commission of a crime;
•	 Instructing accomplices to commit relevant criminal acts (through actions or inactions);
•	 Developing measures to neutralise the activities of law enforcement agencies (e.g., through 

bribery, violence against employees or their relatives, their removal, or other blocking of their 
activities that may prevent the commission of a crime); or

•	 Determining the places to hide the accomplices after they have committed a crime, as well as 
places to conceal weapons, the means of committing the crime, traces of the crime, objects 
obtained by criminal means, etc.

1464.	 Based on these types of conduct, an organiser’s contribution to international crimes 
can vary depending on the nature of the crime, manner of its commission, types of 
forces involved, etc. In cases of low-level incidents of violence (e.g., murder of in-
dividual civilians, looting, etc.), it is unlikely that an organiser’s role will differ from 
the circumstances surrounding ordinary crimes under the CCU. For example, where 
a soldier organises his fellow servicemen to loot local civilian houses for personal 
gain — i.e., by devising a plan and allocating means (e.g., vehicles and arms) for these 
purposes — they can qualify as organisers.

1465.	 However, the situation is more intricate in cases of multi-episode or prolonged 
incidents, or in connection with, for instance, complex coordination of an attack 
(e.g., sieges of towns by different units), complicated planning or decision-making 
processes (e.g., the use of strategic aviation), or attacks involving the use of modern 
sophisticated weapons (e.g., multiple-rocket artillery or ground ballistic complexes). 
In such cases, those contributing to crimes might not seem to fit into the previously 
developed understanding of the form of “organising” under the CCU, which were more 
applicable to ordinary crimes (e.g., banditism, money laundering, etc.). Nonetheless, 
the wording of Article 27(3) — combined with previous judicial practice in Ukraine — 
is broad enough to encompass the multitude of ways that mid- and high-level perpe-

2862	 Resolution of the Supreme Court of Ukraine “On the Practice of Consideration by Courts of Criminal Cases of Crimes 
Committed by Sustainable Criminal Associations” of 23 December 2005 No. 13, para. 3; Andrushko, Arsenyuk and 
Tykhyi, Scientific and practical commentary to the Criminal Code of Ukraine (2009), Commentary to Article 27 of 
the CCU.
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trators may be involved in organising the commission of international crimes (which 
have been considered under various modes of liability by the international courts 
and tribunals. The box below provides some illustrative examples.

EXAMPLES OF SITUATIONS WHERE THE PERSON INVOLVED COULD 
POTENTIALLY QUALIFY AS AN "ORGANISER"

•	 A high-level politician who directed civilians fleeing violence to an area where they knew 
civilians were being attacked and who also sent armed reinforcements to that area to con-
tribute to the attack.2863

•	 An armed soldier who accompanied two other armed soldiers (the direct perpetrators) and a 
number of detainees to an area where the direct perpetrators shot and killed the detainees.2864

•	 A commanding officer issuing an order for the withdrawal of his soldiers who were guarding 
POWs which provided paramilitary forces unrestrained physical access to the POWs and, 
thus, facilitated their murder.2865

•	 A mid-level officer who assembled police to launch an attack on a village during which time 
civilians were murdered and subjected to cruel treatment and civilian houses were destroyed 
(e.g., set ablaze).2866

•	 A leader of a group of soldiers who took women from a detention centre to a secondary lo-
cation where they were further detained and raped by other soldiers.2867

2863	 See e.g., ICTR, Kalimanzira Trial Judgement, paras 392-393. In this case, the Trial Chamber found that Kalimanzira 
personally encouraged thousands of civilians to take refuge in an area where he promised they would be protected. 
Instead of being protected, the civilians were attacked and killed in the presence of Kalimanzira, who also sought 
police and military reinforcements to assist in the attack. Accordingly, the Trial Chamber found Kalimanzira guilty 
of aiding and abetting genocide. For a detailed discussion of aiding and abetting, see para. 1484 below.

2864	 See e.g., ICTY, Vasilijevic Appeal Judgement, para. 134. A portion of this case related to an incident during which 
Vasilijevic accompanied three of his fellow soldiers, who had captured seven Muslim men, to an area where these 
Muslim men were shot. While Vasilijevic did not carry out the murder of these men himself, he was armed and 
stood by as his fellow soldiers shot the men. Accordingly, the Appeals Chamber found Vasilijevic guilty of aiding 
and abetting murder. For a detailed discussion of aiding and abetting, see para. 1484 below.

2865	 See e.g., ICTY, Mrksic Trial Judgement, paras 612, 620-622. In this case, the Trial Chamber found that Mrksic’s order 
for the withdrawal of the only remaining soldiers guarding the POWs “had an immediate and direct effect on the 
commission of the murders that followed”. The Trial Chamber therefore found that Mrskic aided and abetted the 
commission of the crime of murder. For a detailed discussion of aiding and abetting, see para. 1484 below.

2866	 ICTY, Boskoski and Tarculovski Appeal Judgement, paras 130, 135, 138, 150, 153-154, 157. In this case, Tarculovski was 
found responsible for instigation on the basis of evidence suggesting (i) that he was responsible for the preparation 
of the operation with the predominant objective to indiscriminately attack civilians and their property; (ii) that he 
personally led this operation; (iii) that he was present in the village while the crimes were committed; and (iv) that 
he authorised the police members not to conduct an inspection in respect of the deaths of three men. For a detailed 
discussion of instigating, see para. 1479 below.

2867	 See e.g., ICTY, Kunarac et al. Trial Judgement, paras 21, 22, 26, 28-33, 636-670. Amongst other offences, Dragoljub 
Kunarac, the commander of a volunteer unit of soldiers, was found guilty of aiding and abetting torture and rape 
by bringing girls to, and leaving them in, a house containing soldiers from his unit, knowing that the girls would 
then be raped. This occurred in the context of the military take-over of a town, where civilians were being held in 
various long- and short-term detention facilities across town. For a detailed discussion of aiding and abetting, see 
para. 1484 below.
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•	 A commander of a detention facility who failed to provide adequate food, water, medical, 
toilet and sleeping facilities to detainees, despite no indication that resources were limited 
(i.e., organised inadequate facilities), thereby subjecting detainees to inhuman conditions 
and causing their willful suffering and cruel treatment.2868

1466.	 At the same time, in many war crimes cases, the mode of organising will overlap 
with the mode of ordering (i.e., a form of commission under Article 438 of the CCU 
(see para. 1497 below)). This can be the case where, for example, an artillery unit 
commander orders his subordinates to shell a residential area of a town with the 
knowledge of the civilian status of the targets, but also contributes to the attack by 
planning it, assigning tasks to the artillery machine operators, placing the operators 
in particular locations, etc. In other words, in many cases where commanders or-
der the commission of war crimes, they are likely to also play an additional role in 
orchestrating their preparation by finding the means, distributing responsibilities 
and tasks, etc.

1467.	 Organising does not have an exact replication in the modes of liability recognised 
under ICL. However, organising under Article 27(3) of the CCU can be used to cover 
similar conduct as that captured by indirect perpetration or indirect co-perpetration 
(see para. 1435), planning (see para. 1476) and ordering (see para. 1499), and in some 
circumstances, aiding and abetting (see para. 1485) or contributing in any other way 
to the commission of a crime (see para. 1491).

ii.	 Abetting (CCU, Article 27(4))

1468.	 Article 27(4) refers to abettors who have “induced any other accomplice to a criminal 
offence, by way of persuasion, subornation, threat, coercion or otherwise”. In other 
words, abetting under the CCU involves instigating the crime through arousing the 
desire (belief in the desirability, profitability, need), causing the determination, or 
strengthening the intention of the direct perpetrator to commit a crime.2869

1469.	 As to the subjective elements of this mode, in line with Article 29(5), the abettor must 
have the requisite intent for the act committed by the principal (i.e., the criminal 
offence).

2868	 ICTY, Celebici Trial Judgement, paras 1073-1119, 1123. The Trial Chamber here found Zdravko Mucic both directly and 
as a superior/commander, responsible for wilfully causing great suffering or serious injury to the body or health of 
detainees as well as for their cruel treatment, based on his de facto position of superior authority over the Celebici 
prison-camp (during the Bosnian war) and that “by virtue of this position [Mucic] was the individual with primary 
responsibility for, and the ability to affect, the conditions in the prison-camp” (See para. 1123 of the judgement). 
For a detailed discussion of principal (direct) liability and command responsibility, see para. 1512 below.

2869	 Andrushko, Arsenyuk and Tykhyi, Scientific and practical commentary to the Criminal Code of Ukraine (2009), 
Commentary to Article 27 of the CCU.
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METHODS OF PERSUASION UNDER THE CCU
According to the CCU, the following are methods of persuading an accomplice to commit a crime:2870

•	 Persuasion — the systematic or one-time request of a person in need to commit a crime;
•	 Bribery — the provision or promise of material (money, property, transfer or preservation 

of property rights, exemption from property obligations, etc.) or other aid (employment 
assistance, solving certain life problems, exemption from criminal liability, etc.) in return 
for committing a crime;

•	 Threat — the intimidation of a person by threatening to cause physical, property, moral or 
other harm if they do not commit a crime;

•	 Coercion — soliciting another person to commit a crime by inflicting bodily harm or using 
other violence, damaging property belonging to them or their relatives, disseminating certain 
information about such a person, etc.; and

•	 Inclination in another way — the commission of any other acts by which the person incites 
the accomplice to commit the crime, including: instructions, orders, advice, appeals, etc.

1470.	 This mode may be useful in capturing the responsibility for remote perpetrators 
of international crimes in cases where they have exerted influence on the direct 
perpetrators to commit the crimes including, for example, those who have created 
an environment within their unit where the commission of international crimes is 
encouraged, those who have requested others to commit crimes, or those who have 
solicited others to commit crimes through coercion. This mode of liability covers 
similar conduct as the modes of liability of instigating, soliciting or inducing (see 
para. 1480), and aiding and abetting (see para. 1485) recognised by international 
courts and tribunals.

iii.	 Acting as an accessory (CCU, Article 27(5))

1471.	 Under Article 27(5), the objective elements of this mode of liability provide that an 
“accessory” is a person who either:2871 (1) facilitated the commission of a criminal 
offence by other accomplices by providing advice, instructions, supplying the means 
or tools, or removing obstacles; or (2) promised in advance to conceal a criminal of-
fence, tools or means used for the crime’s commission, traces of the crime or things 
obtained as a result of the crime, as well as to buy or sell such things, or otherwise 
facilitate the covering up of the crime.

1472.	 In accordance with Article 29(5), the subjective element of this mode requires that 
the accessory must have the intent for the act committed by the principal (i.e., the 
criminal offence).

2870	 Andrushko, Arsenyuk and Tykhyi, Scientific and practical commentary to the Criminal Code of Ukraine (2009), 
Commentary to Article 27 of the CCU.

2871	 CCU, Article 27(5).
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EXAMPLES OF ACTING AS AN “ACCESSORY”
•	 A high-ranking administrative leader in a municipality who contributed to the continuation of 

a forced labor program by appointing the head of the relevant municipal department that was 
responsible for the program and who facilitated prisoner exchanges by appointing members 
of a prisoner exchange committee and by being consulted about the prisoner exchanges.2872

•	 The commander of a military engineering unit who provided his unit’s resources and equip-
ment to mass execution sites, to excavate burial sites.2873

•	 A senior pastor who conveyed armed attacker to a complex where the attackers then killed 
civilians.2874

•	 An army chief who provided and supplied military equipment to local forces who committed 
crimes, including deportation and forcible transfer.2875

1473.	 This mode of liability finds similarities to aiding and abetting (see para. 1485), or to 
contributing in any other way to the commission or attempted commission of a crime 
(see para. 1491), recognised by international courts and tribunals.

b)	 Accessory Liability under international law

1474.	 As mentioned above, in addition to its inclusion in the CCU, accessory liability is 
also recognised in customary international law and the instruments and practice of 
the international courts and tribunals.2876 Accordingly, this Section will discuss the 
following modes of accessory liability: planning; instigating, soliciting or inducing; 
aiding and abetting; and other contributions to crimes.

i.	 Planning

1475.	 Planning is specifically listed as a mode of liability in the statutes of the ICTY and 
ICTR,2877 and is recognised under customary international law.2878 However, planning 

2872	 ICTY, Simic et al. Appeal Judgement, paras 153-155, 182-184, 189. In this case, Blagoje Simic, the President of the 
Bosanski Samac Municipal Board in Bosnia & Herzegovina, was found guilty of aiding & abetting the crime of per-
secutions of non-Serb civilians through their unlawful arrest and detention, forced labour and forced displacement 
(see para. 189 of the appeal judgement).

2873	 ICTY, Blagojevic and Jokic, Trial Judgement, paras 357, 567(j), 763, 766-767, 769-775. Dragan Jokic, Chief of Engineer-
ing and Engineering Company Commander in the Army of Republika Srpska (during the Bosnian war) was found 
guilty of aiding and abetting the mass executions of 2,700-4,200 victims by virtue of his sending and monitoring the 
deployment of Zvornik Brigade resources and equipment to mass execution sites to excavate burial sites.

2874	 ICTR, Ntakirutimana et al. Trial Judgement, paras 788-790. Elizaphan Ntakirutimana conveyed armed attackers to 
the Mugonero Complex in his vehicle on the morning of 16 April 1994 and these attackers proceeded to kill Tutsi 
refugees at the Complex. The accused knew that members of the Tutsi ethnicity were being targeted for attack, and 
that by transporting the attackers to the complex, he would be assisting in the attack. He was accordingly convicted 
of aiding and abetting the killing of and causing serious bodily or mental harm to the Tutsi victims.

2875	 ICTY, Milutinovic et al. Judgement (vol. III of IV), paras 623-630. Dragoljub Ojdanic (Chief of the General Staff of the 
Yugoslav Army) was found guilty of aiding and abetting the deportation and forcible transfer of Albanian civilians 
by virtue of, inter alia, his arming of the non-Albanian population in Kosovo.

2876	 See e.g., ICC Statute, Article 25(3)(b)-(d); ICTY Statute, Article 7(1); ICTR Statute, Article 6(1).
2877	 ICTY Statute, Article 7(1); ICTR Statute, Article 6(1).
2878	 See e.g., ICTY, Milutinovic et al. Decision on Dragoljub Ojdanic’s Motion Challenging Jurisdiction—Joint Criminal 

Enterprise, para. 21: due to the fact that one of the preconditions for a mode of liability to come within the ICTY’s 
jurisdiction is that, inter alia, “it must have existed under customary international law at the relevant time”.
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is not recognised as a mode of liability under the ICC Statute, instead such conduct 
would likely be subsumed under the modes of liability of co-perpetration2879 (see 
para. 1433) and other contributions to crimes (see para. 1491).

1476.	 According to the jurisprudence of the ICTY and the ICTR, the objective element of 
“planning” requires that one or more persons “design the criminal conduct constitut-
ing one or more” crimes that are later perpetrated.2880 This may involve “formulating 
a method of design or action, procedure, or arrangement for the accomplishment of 
a particular crime” which is later perpetrated.2881 It is sufficient to demonstrate that 
the planning was a factor that substantially contributed to such criminal conduct.2882 
In addition, it is not required to prove the accused’s presence at the crime scene to 
show that crimes were committed under the accused’s direction or according to their 
plan.2883

1477.	 As to the subjective elements, the individual planning the act must have had “the 
intent to plan the commission of a crime or, at a minimum, the awareness of the 
substantial likelihood that a crime [would] be committed in the execution of the acts 
or omissions planned”.2884

CASE EXAMPLE — PLANNING
ICTY, KORDIC AND CERKEZ TRIAL JUDGEMENT, PARAS 493-494, 497, 
829
In the Kordic and Cerkez case at the ICTY, one of the accused, Kordic was found guilty of, inter alia, 
the crime against humanity of persecution carried out by various means and methods, including, 
attacking a number of cities and towns; killing civilians; detention and ill treatment of civilians; 
forcible transfer; fomenting ethnic hatred; and plunder and destruction.

2879	 At the ICC, the notion of liability by virtue of planning was discussed in the context that a co-perpetrator could make 
an essential contribution to the common plan at any stage, including the planning stage, see: ICC, Ntaganda Appeal 
Judgement, paras 22, 24, 1066; ICC, Lubanga Appeal Judgement, paras 7, 469; ICC, Bemba et al. Trial Judgement, para. 
69; ICC, Blé Goudé Decision on the Confirmation of Charges, para. 134; ICC, Al Hassan Arrest Warrant Decision, para. 
170. ICC judge Christine Van den Wyngaert has also noted that “‘Planning’ is also contained in several draft versions 
of this Court's Statute, where it appears alongside the language of what becomes Article 25(3)(a) of the Statute”: ICC, 
Chui Judgement pursuant to Article 74 of the Statute — Concurring Opinion of judge Christine Van den Wyngaert, 
p. 10, fn. 22.

2880	 ICTY, Kordic & Cerkez Appeal Judgement, para. 26; ICTY, Milosevic Appeal Judgement, para. 268;
2881	 ICTR, Semanza Trial Judgement, para. 380.
2882	 ICTY, Kordic & Cerkez Appeal Judgement, para. 26; ICTY, Milosevic Appeal Judgement, para. 268.
2883	 ICTY, Boskoski and Tarculovski Appeal Judgement, para. 125.
2884	 ICTY, Kordic & Cerkez Appeal Judgement, para. 31; ICTY, Milosevic Appeal Judgement, para. 273; ICTR, Nahimana et 

al. Appeal Judgement, para. 479.
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Kordic was the political leader of the Bosnian Croats in Central Bosnia and was de facto associated 
with the military leadership. Accordingly, Kordic participated in the HVO (the military formation of 
the Bosnian Croats) attacks on, and take-over of, various municipalities. For example, to facilitate 
the HVO takeover of the municipality of Busovaça, it was necessary to distribute the arms and 
equipment held in local Yugoslav National Army barracks. Kordic was involved in the planning 
necessary to take one of these barracks and in the removal of the arms and ammunition within.
The ICTY Trial Chamber found that, while Kordic was not in the very highest echelons of the 
Bosnian Croat leadership, and he did not conceive of the campaign of persecution himself, Kordic 
was, nevertheless, a regional political leader and lent himself enthusiastically to the common 
design of persecution by planning, preparing and ordering those parts of the campaign which 
fell within his sphere of authority.

1478.	 Much of the conduct that would amount to “planning” could be subsumed under the 
mode of liability of “organising” under Article 27(3) of the CCU (see para 1463). A num-
ber of the different forms of organising recognised by Ukrainian practice — including 
distributing responsibilities, determining the object of the offence, developing a plan 
to commit a crime, finding or adapting the means/instruments/tools for the crime’s 
commission (see para. 1464) — can be interpreted to include conduct assigned under 
“planning” before the ad hoc tribunals and under customary international law. As to 
the mens rea, where crimes can be committed with indirect intent (i.e., where the 
accused foresaw socially dangerous consequences and although, they did not wish 
for them, they consciously assumed their occurrence), they can also arguably encompass 
the lower ICL standard (“awareness of the substantial likelihood that a crime [would] 
be committed in the execution of the acts or omissions planned”).

EXAMPLES OF “PLANNING”
Scenario 1

The accused, who maintained a tight chain of command within his unit, was actively engaged 
in making decisions on a number of issues for his unit, including the levels of ammunition 
and the selection of its members. While he did not devise the overall strategy for the armed 
forces of which his unit was a part, the accused was able to decide how his unit would imple-
ment that strategy and, in this regard, planned a sniping campaign that was implemented by 
his troops and made decisions on the deployment of weapons (e.g., the placement of artillery 
and the movement of air bomb launchers) and the methods of use of such weapons.2885

2885	 See e.g., ICTY, Milosevic Trial Judgement, paras 959-963.
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Scenario 2
The accused arranged for the transport of a group of people (who were supplied with po-
lice uniforms and weapons) to an area close to a village against which they were to launch 
a military operation. The accused participated in meetings during which he discussed the 
operation with the other participants and arranged for fire support from another unit for this 
operation. The accused personally led the group of police during the operation, who were 
well armed with a range of weapons, including grenades, rocket explosives and considerable 
quantities of gasoline and incendiary materials.2886

ii.	 Instigating, soliciting, inducing

1479.	 The Statutes of the ad hoc tribunals contain the mode of liability of “instigating”,2887 
while the ICC Statute refers to “soliciting or inducing”.2888 These modes of liability 
cover functionally the same conduct, however there are some differences between 
their interpretation.

1480.	 The objective elements first require that the accused: “promoted” or “urged or 
encouraged” someone to commit a crime (instigating);2889 exerted influence over 
a direct perpetrator through strong reasoning, persuasion or any other conduct 
which prompted such person to commit a crime (“inducing”),2890 or asked or urged 
the direct perpetrator to commit the criminal act (“soliciting”).2891 In addition, there 
must be a causal link between the instigation, inducement or solicitation and the 
crime committed. Before the ICC it is required that the inducement/solicitation had 
a direct effect on the commission or attempted commission of the crime;2892 whereas 
the ad hoc tribunals required the instigation to have substantially contributed to the 
commission of the crime.2893 It is not a requirement that the prosecution “prove that 
the crime or underlying offence would not have been perpetrated but for the accused’s 
prompting”.2894

2886	 See e.g., ICTY, Boskoski and Tarculovski Appeal Judgement, paras 151-154.
2887	 ICTY Statute, Article 7(1); and ICTR Statute, Article 6(1).
2888	 ICTY Statute, Article 25(3)(b).
2889	 ICTY, Blaskic Trial Judgement, para. 280; ICTY, Kordic & Cerkez Appeal Judgement, para. 27; ICTY, Limaj et. al. Trial 

Judgement, para. 514; ICTR, Bagilishema Appeal Judgement, para. 30.
2890	 ICC, Bemba et al. Contempt Judgement, para. 76.
2891	 ICC, Bemba et al. Contempt Judgement, para. 75.
2892	 ICC Statute, Article 25(3)(b); ICC, Ntaganda Decision on the Confirmation of Charges, para. 153. See also, Brammertz 

and Jarvis, Prosecuting Conflict-Related Sexual Violence at the ICTY, Oxford University Press, 2016, p. 235, citing ICTY, 
Kordic & Cerkez Appeal Judgement, para. 27. This means that the accused’s actions must have prompted the direct 
perpetrator to commit the crime: ICC, Bemba et al. Appeal Contempt Judgement, para. 848; ICC, Bemba et al. Con-
tempt Judgement, para. 81.

2893	 ICTY, Milutinovic et al. Trial Judgement, para. 83; ICTY, Kvocka et al. Trial Judgement, para. 252; ICTR, Nahimana et 
al. Appeal Judgement, para. 480.

2894	 ICTY, Milutinovic et al. Trial Judgement, para. 84; ICTY, Kvocka et al. Trial Judgement, para. 252; ICTR, Nahimana et 
al. Appeal Judgement, para. 480.

Chapter I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

https://www.icty.org/x/cases/boskoski_tarculovski/acjug/en/100519_ajudg.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.legal-tools.org/doc/e1ae55/pdf
https://cld.irmct.org/assets/filings/Judgement-Kordic.pdf
https://www.legal-tools.org/doc/4e469a/pdf/
https://www.legal-tools.org/doc/4e469a/pdf/
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-95-01A/MSC26276R0000621882.PDF
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/CourtRecords/CR2014_04750.PDF
https://cld.irmct.org/assets/filings/Judgement-Kordic.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2018_01638.PDF
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.icty.org/x/cases/milutinovic/tjug/en/jud090226-e1of4.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
http://unictr.unmict.org/sites/unictr.org/files/case-documents/ictr-99-52/appeals-chamber-judgements/en/071128.pdf
https://www.icty.org/x/cases/milutinovic/tjug/en/jud090226-e1of4.pdf
https://www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf
http://unictr.unmict.org/sites/unictr.org/files/case-documents/ictr-99-52/appeals-chamber-judgements/en/071128.pdf


552  

1481.	 The instigation, inducement or solicitation can be explicit or implicit,2895 and may 
include different forms such as speeches or creating an environment permissive of 
the commission of crime by subordinates, such as by giving carte blanche to commit 
crimes, by setting an example through their own conduct, or through notorious and 
persistent tolerance.2896 No superior-subordinate relationship between the accused 
and the direct perpetrator is required.2897 The influence is generally of a psychologi-
cal nature (e.g., persuasion, enticement or promises), but may also take the form of 
physical pressure (e.g., coercion or threats) as long as the persuaded/coerced person 
still has the freedom to act and decide whether or not to commit the crime.2898

1482.	 As to the subjective elements, the ICC requires that the accused was aware that the 
crimes would be committed in the ordinary course of events.2899 On the other hand, 
the ad hoc tribunals require that the accused intended to provoke or induce the com-
mission of the crime, or was aware of the substantial likelihood that the commission 
of a crime would be a probable consequence of their acts.2900

CASE EXAMPLE — INSTIGATING
ICTY, BOSKOSKI AND TARCULOVSKI APPEAL JUDGEMENT, PARAS 2-3, 
130, 135, 138, 150, 153-154, 157
In the Boskoski and Tarculovski case before the ICTY, Tarculovski, one of the accused, was found 
guilty of, inter alia, instigating the violations of the laws and customs of war (i.e., murder, wanton 
destruction and cruel treatment) that took place during an attack on the village of Ljuboten. At 
the relevant time, Tarculovski was a police officer in the President’s Security Unit in the Ministry 
of Interior of the Former Yugoslav Republic of Macedonia.
The ICTY Appeals Chamber found that the Trial Chamber had properly concluded that Tarculov-
ski’s actions in the preparation and execution of the police operation in Ljuboten substantially 
contributed to the commission of the crimes that occurred during that operation (i.e., murder, 
cruel treatment, and setting civilian houses ablaze), and that he had the necessary mens rea. Tar-
culovski’s role in preparing for and executing the operation included, inter alia: his participation 
in a meeting in which he and police and military representatives discussed the operation; a report 
and notes recording this meeting referring to the operation as his action or being led by him; a 
witness’s evidence that the operation was planned by Tarculovski; Tarculovski’s involvement in 
the preparation of the operation (e.g., he arranged for fire support from another unit and per-
sonally led the group of police during the operation); and the fact that Tarculovski was present 
in the village when the crimes were committed.

2895	 ICTY, Milutinovic et al. Trial Judgement, para. 83; ICTY, Tolimir Trial Judgement, para. 902.
2896	 Brammertz and Jarvis, Prosecuting Conflict-Related Sexual Violence at the ICTY, Oxford University Press, 2016, p. 235, 

citing ICTY, Galic Trial Judgement, para. 168. See also, Agirre Aranburu, ‘Sexual Violence beyond Reasonable Doubt: 
Using Pattern Evidence and Analysis for International Cases’ 23 Leiden JIL, 2010, pp 609, 614.

2897	 ICC, Bemba et al. Contempt Judgement, para. 77; ICTY, Oric Trial Judgement, para. 272.
2898	 Triffterer and Ambos, Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck, Hart, 

Nomos, 2016, p. 1003; MICT, Seselj Appeal Judgement, para. 124.
2899	 ICC Statute, Article 25(3)(b); ICC, Ntaganda Decision on the Confirmation of Charges, para. 153; Brammertz and 

Jarvis, Prosecuting Conflict-Related Sexual Violence at the ICTY, Oxford University Press, 2016, p. 235, citing ICTY, Kordic 
& Cerkez Appeal Judgement, para. 27.

2900	 ICTY, Kordic & Cerkez Appeal Judgement, paras 29, 32; ICTY, Brdanin Trial Judgement, para. 269; ICTY, Naletilic & 
Martinovic Trial Judgement, para. 60.
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1483.	 This mode of liability is comparable to “abetting” under Article 27(4) of the CCU 
which includes inducing another person to commit a crime “by way of persuasion, 
subordination, threat, coercion or otherwise”. While “abetting” exists as a distinct 
mode of liability under ICL (discussed in more detail below, see para. 1485), the type 
of conduct covered by Article 27(4) — in particular, “persuasion”, “coercion” and 
“threat” — would appear to more closely relate to instigating, soliciting or inducing. 
Relevant mens rea considerations are the same as for Article 27(3) above (see paras 
1463-1464). Particularly where crimes can be committed with indirect intent (i.e., 
where the accused foresaw socially dangerous consequences and although, they did 
not wish for them, they consciously assumed their occurrence), they can also arguably 
encompass the lower ICL standard (“awareness of the substantial likelihood that the 
commission of a crime would be a probable consequence of their acts.”).

EXAMPLES OF SOLICITING/INDUCING
Situation 1

During the occupation of a town, an experienced unit was reinforced with newly mobilised 
personnel. One of the newly arrived soldiers got acquainted with an experienced soldier 
(i.e., the accused) who advised him that a necessary step to becoming a real patriot and sol-
dier was going into the town and killing a civilian. Initially, the soldier was indecisive, but 
eventually committed the crime due to the persuasion (threats in particular) that he faced 
from the accused.

Situation 2
The leader of a local occupation administration (i.e., the accused) made several inflammatory 
and discriminatory statements in which he advocated for the dismissal of a certain group from 
their employment and the expulsion of members of that group from the occupied territory. In 
light of the position of authority held by the accused, these statements prompted a number 
of soldiers to commit crimes against the civilian population (i.e., murder, rape, torture, etc.).

iii.	 Aiding and Abetting

1484.	 Under ICL, an accused may incur responsibility for aiding, abetting or otherwise 
assisting in the commission of a crime.2901

1485.	 The objective elements of this mode of liability under international criminal law 
require that the accused aided, abetted or otherwise assisted in the commission of 
the crime or its attempted commission, including by providing the means for its 
commission.2902 The assistance can be by an act or omission and may be given before, 
during or after the offence has been perpetrated.2903 Such assistance may take the form 

2901	 ICC Statute, Article 25(3)(c); ICTY Statute, Article 7(1); and ICTR Statute, Article 6(1).
2902	 ICC, Bemba et al. Contempt Judgement, paras 83-84; ICC, Bemba et al. Appeal Contempt Judgement, para. 1325; ICC, 

Al Mahdi Decision on Confirmation of Charges, para. 26; ICC, Ongwen Decision on the Confirmation of Charges, 
para. 43; ICTY, Aleksovski Appeal Judgement, paras 163, 165; ICTY, Popovic et al. Appeal Judgement, para. 1732; ICTY, 
Oric Trial Judgement, paras 269, 282, 288; ICTY, Blagojevic and Jokic Trial Judgement, para. 726; ICTR, Semanza Trial 
Judgement, paras 385, 388.

2903	 ICC, Bemba et al. Contempt Judgement, para. 96; ICTY, Blagojevic and Jokic Trial Judgement, para. 726.
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of practical (or material) aid,2904 encouragement,2905 or the expression of sympathy 
for the commission of a crime.2906 It is not essential that the accused was personally 
present during the commission of the offence.2907 In addition, an accused may still 
be held liable for aiding and abetting where they provided their support indirectly 
through an intermediary, for example, when operating in a chain of command.2908

1486.	 Before the ICC, there is no minimum threshold of assistance that needs to be met 
in order to establish an accused’s liability for aiding and abetting, nor are there any 
strict requirements regarding the effect of the assistance upon the commission of 
the crime. Ultimately, whether or not an accused’s conduct amounts to “assistance” 
will depend upon the facts of each case, including the role of the accused in rela-
tion to that of the direct perpetrator(s).2909 However, before the ad hoc tribunals, “[t]
he assistance need not have caused the act of the principal, but it must have had a 
“substantial effect” on the commission of the crime”.2910

1487.	 In regard to the subjective elements of aiding and abetting, the standard differs be-
tween the ICC and the ad hoc tribunals:

•	 Before the ICC, the evidence must demonstrate that the accused’s acts were carried 
out “[f]or the purpose of facilitating the commission of such a crime”.2911 It is not 
sufficient that the accused merely knows that their conduct will assist in the com-
mission of the crime.2912 This may be demonstrated by, for example, evidence of 
the accused’s explicit encouragement of the commission of the crime.2913 In other 
cases, however, an accused may have little or no knowledge of the crimes if the 
direct perpetrator(s) are far removed from the accused and retain a high degree 
of autonomy over their activities.2914 In addition to this specific mental element, it 

2904	 ICC, Bemba et al. Contempt Judgement, para. 88; ICTY, Popovic et al. Appeal Judgement, para. 1732; ICTY, Kvocka et 
al. Trial Judgement, para. 253; ICTY, Mrksic et al. Trial Judgement, para. 551; SCSL, Sesay et al. Trial Judgement, para. 
276; SCSL, Taylor Trial Judgement, fn.1136.

2905	 Encouragement need not to be explicit, and will include situations in which the accused is present at the scene of 
the crime as a "silent spectator" capable of providing tacit encouragement “by [their] mere presence and authority”: 
ICC, Bemba et al. Contempt Judgement, para. 89; ICTR, Kayishema and Ruzindana Appeal Judgement, paras 201-202; 
ICTR, Semanza Trial Judgement, para. 385; MICT, Ngirabatware Appeals Judgement, para. 150.

2906	 ICC, ICC, Bemba et al. Contempt Judgement, para. 89; ICTY, Popovic et al. Appeal Judgement, para. 1732; ICTY, Mrksic 
et al. Trial Judgement, para. 551; ICTY, Kvocka et al. Trial Judgement, para. 254; ICTY, Furundžija Trial Judgement, 
para. 231; ICTR, Akayesu Trial Judgement, para. 484; SCSL, Sesay et al. Trial Judgement, paras 276-277; SCSL, Taylor 
Trial Judgement, fn. 1136.

2907	 ICC, ICC, Bemba et al. Contempt Judgement, para. 96; ICTY, Oric Trial Judgement, para. 282; ICTY, Furundžija Trial 
Judgement, para. 209; ICTR, Kayishema and Ruzindana Appeal Judgement, para. 201; ICTR, Rutaganda Trial Judge-
ment, para. 43.

2908	 ICC, Bemba et al. Appeal Contempt Judgement, para. 1330; ICC, Bemba et al. Contempt Judgement, para. 96; ICTY, 
Oric Trial Judgement, para. 282; ICTY, Blagojevic and Jokic Appeal Judgement, para. 127; ICTY, Popovic et al. Appeal 
Judgement, para. 1784.

2909	 ICC, ICC, Bemba et al. Appeal Contempt Judgement, para. 1327; ICC, Bemba et al. Contempt Judgement, para. 93; 
ICC, Ongwen Decision on the Confirmation of Charges, para. 43.

2910	 ICTY, Blagojevic and Jokic Trial Judgement, para. 726 (emphasis added); ICTY, Popovic et al. Appeal Judgement, para. 
1732; ICTY, Karadžic Trial Judgement, para. 576; ICTY, Furundžija Trial Judgement, para. 235; ICTR, Rutaganda Trial 
Judgement, para. 43.

2911	 ICC, Ongwen Decision on the Confirmation of Charges, para. 43.
2912	 ICC, Bemba et al. Contempt Judgement, para. 97.
2913	 Schabas, The International Criminal Court: A Commentary on the Rome Statute, 2nd Edition, Oxford University Press, 

2016, p. 579.
2914	 See e.g., ICC, Yekatom Decision on the Confirmation of Charges, para. 164, where the ICC Pre-Trial Chamber was 

unable to confirm aiding and abetting charges because “the Prosecutor failed to prove that the Anti-Bakala groups 
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must also be demonstrated that the accused had the requisite intent and knowl-
edge in relation to the crime in question.2915 This means that the accused must 
have at least been aware that the direct perpetrator’s offence would occur in the 
ordinary course of events.2916

•	 Before the ad hoc tribunals, on the other hand, the subjective element requires that 
the accused act “with the knowledge that his or her act(s) assist in the commis-
sion of the crime by the actual perpetrator(s)”.2917 However, it is not a requirement 
that the accused knew the precise crime that was intended or the one that was 
actually committed; it is sufficient that they were aware that one of a number of 
crimes would probably be committed, provided that one of those crimes was in 
fact committed.2918

CASE EXAMPLE — AIDING AND ABETTING
ICTY, VASILIJEVIC APPEAL JUDGEMENT, PARAS 1, 133-135
In the Vasilijevic case before the ICTY, Vasilijevic was found guilty of aiding and abetting murder 
as a war crime and a crime against humanity and for aiding and abetting inhumane acts as a crime 
against humanity. Vasiljevic’s conviction arises from an incident where he assisted Milan Lukic 
(the leader of a violent paramilitary group that Vasilijevic was not a part of but was associated 
with) and two unidentified men in forcibly transporting seven Muslim men to the eastern bank 
of the Drina River, where they were shot. Five of the seven men died as a result of the shooting 
and two survived by falling into the river, pretending to be dead.
The Appeals Chamber found that Vasiljevic knew that the seven Muslim men were to be killed; 
that he walked armed with the group from the place where they had parked the cars to the Drina 
River; that he pointed his gun at the seven Muslim men; and that he stood behind the Muslim 
men with his gun together with the other three offenders shortly before the shooting started. The 
Appeals Chamber held that the only reasonable inference available on the totality of evidence is 
that Vasiljevic knew that his acts would assist the commission of the murders. Accordingly, the 
Appeals Chamber found that in preventing the men from escaping on the way to the riverbank 
and during the shooting, Vasiljevic’s actions had a “substantial effect upon the perpetration of 
the crime”.

1488.	 While “abetting” is a distinct mode of liability under Article 27(4) of the CCU, abetting 
in that context appears to have a different meaning from its meaning under ICL. As 
discussed above (see para. 1481), abetting under Article 27(4) of the CCU is defined 
as “persuasion, subordination, threat [or] coercion”, and is thus more closely aligned 
with the “instigating, soliciting or inducing” mode of liability under ICL. However, 

operating in areas far removed from the capital of Bangui were under the effective control of members of the National 
Coordination, including Ngaïssona. While the concerned Anti-Balaka groups were formally and politically under 
the umbrella of the National Coordination […], they retained a high degree of autonomy in terms of operational 
matters, so much that the members of the National Coordination — most notably Ngaïssona — had limited, if any, 
knowledge and control over their criminal actions”.

2915	 ICC, Bemba et al. Contempt Judgement, para. 98.
2916	 ICC, Bemba et al. Contempt Judgement, para. 98.
2917	 ICTR, Kajelijeli Trial Judgement, para. 768; MICT, Stanisic and Simatovic Trial Judgement: vol. II, para. 1264; ICTY, 

Oric Trial Judgement, para. 288.
2918	 MICT, Stanisic and Simatovic Trial Judgement: vol. II, para. 1264; ICTR, Kajelijeli Trial Judgement, para. 768; ICTY, 

Oric Trial Judgement, para. 288.
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Article 27(4) also mentions that abetting can be committed by other forms, leaving 
the list non-exhaustive. Thus, certain categories of assistance falling under “aiding 
and abetting” as it is defined under ICL could be charged as abetting under the CCU. 
The provision of material aid and assistance, however, would be more appropriately 
adjudicated under Article 27(5), which includes the facilitation of crimes through 
“advice, or instructions, or by supplying the means or tools, or removing obstacles” 
(see para. 1472).

1489.	 Pursuant to Article 26, acting as an abettor or an accessory under the CCU requires 
that the perpetrator intended the crimes. This is most closely aligned with the ICC’s 
requirement that the assistance be given “[f]or the purpose of facilitating the com-
mission of such a crime”. However, where crimes can be committed with indirect 
intent (i.e., where the accused foresaw socially dangerous consequences and although, 
they did not wish for them, they consciously assumed their occurrence), they can 
also arguably encompass the lower ICTY standard (“with the knowledge that his or 
her act(s) assist in the commission of the crime by the actual perpetrator(s)”).

EXAMPLES OF AIDING, ABETTING OR OTHERWISE ASSISTING IN THE 
COMMISSION OR ATTEMPTED COMMISSION OF A CRIME
Situation 1

A bus driver who took civilians from one State to a filtration camp in another State, thereby 
assisting a party to the conflict in the commission of the crime of deportation.

Situation 2
A soldier guarding a house inside of which he was aware that his fellow soldiers had taken a 
woman to be raped. He was guarding the house to ensure no one attempted to intervene in 
the commission of the crime.

Situation 3
A soldier who heard that his comrades were planning to commit perfidy and gave them 
some advice on how to conduct it in a more efficient way and/or provided them with civilian 
clothes to commit the crime.

Situation 4
A functionary of the local occupation administration who provided soldiers in a detention 
facility with objects such as rope and that were used to inflict torture.

iv.	 Other contribution to crimes

1490.	 Under Article 25(3)(d) of the ICC Statute, an accused may be held liable for “other 
contributions to crimes” where they intentionally contribute to the commission or 
attempted commission of a crime in conjunction with another group of persons act-
ing with a common purpose. Judges should note that this is not considered a mode 
of liability under the statutes of the ICTY or the ICTR.

1491.	 The objective elements of this crime require that: (1) the direct perpetrators who at-
tempted or committed a crime belonged to a group acting with a common purpose; 
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and (2) the accused contributed to the crime in any way other than those identified 
in Article 25(3)(b) to (c) of the ICC Statute (i.e., other than by ordering, soliciting, 
inducing, or aiding and abetting).2919

1492.	 The group of persons acting according to a common purpose need not be organized 
in a military, political or administrative structure,2920 and there is no requirement to 
prove that the accused was a member of this group.2921 The common purpose of the 
group must involve an element of criminality, i.e., to commit a crime, or to commit a 
crime in the ordinary course of events.2922 This can be established through evidence 
of the group’s collective decisions, acts or omissions.2923 However, it is not necessary 
that the common purpose was previously arranged or formulated — it may have come 
about with little preparation and can be inferred from the subsequent concerted acts 
of the group.2924

1493.	 Contributions to the common purpose may be made either by members of the group 
or persons outside the group.2925 The accused’s contribution must have a material effect 
on the commission of the crime to satisfy this mode of liability.2926 As such, although 
it need not be the sole determining factor in the commission of that crime,2927 con-
tributions cannot be general, inconsequential or trivial in nature.2928 Nevertheless, 
it is not a requirement that the accused physically perpetrated the crime,2929 and 
their contribution may be connected to either the material (physical) elements of 
the crimes (i.e., provision of weapons), or to the subjective (mental) elements (i.e., 
encouragement).2930

1494.	 As to the subjective element, the accused must have meant to engage in the contri-
bution.2931 Moreover, the contribution must be made with the aim of furthering the 
common criminal purpose, where such purpose involves the commission of the crime 
or, in the alternative, it must be made with knowledge of the group’s intention to com-
mit the crime.2932 An accused may only be held responsible for crimes that the group 
committed or attempted with the intention of realizing the common purpose.2933 For 

2919	 ICC Statute, Article 25(3)(d); ICC, Katanga Trial Judgement, paras 1620, 1624; ICC, Katanga Decision transmitting 
additional legal and factual material, para. 16; ICC, Mbarushimana Decision on the Confirmation of Charges, fn. 
640; ICC, Muthaura et al. Decision on the Confirmation of Charges, para. 421; ICC, Ruto et al. Decision on the Con-
firmation of Charges, para. 351; ICC, Ntaganda Decision on the Confirmation of Charges, para. 158.

2920	 ICC, Katanga Trial Judgement, para. 1626.
2921	 ICC, Katanga Trial Judgement, para. 1631.
2922	 ICC, Katanga Trial Judgement, paras 1626-1627, 1630.
2923	 ICC, Katanga Trial Judgement, para. 1627.
2924	 ICC, Katanga Trial Judgement, para. 1626.
2925	 ICC, Katanga Trial Judgement, para. 1631; ICC, Mbarushimana Decision on the Confirmation of Charges, paras 272, 

275.
2926	 ICC, Katanga Trial Judgement, paras 1633-1634.
2927	 ICC, Katanga Trial Judgement, paras 1633-1634.
2928	 ICC, Katanga Trial Judgement, para. 1632.
2929	 ICC, Katanga Trial Judgement, para. 1635.
2930	 ICC, Katanga Trial Judgement, para. 1635.
2931	 ICC Statute, Article 25(3)(d); ICC, Katanga Trial Judgement, paras 1632, 1637-1639; ICC, Mbarushimana Decision on 

the Confirmation of Charges, para. 288.
2932	 ICC Statute, Article 25(3)(d).
2933	 ICC, Katanga Trial Judgement, para. 1628-1630.
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instance, the accused would not incur liability for opportunistic acts by the members 
of the group that do not have any connection to the common purpose.2934

CASE EXAMPLE — OTHER CONTRIBUTIONS THROUGH COMMON 
PURPOSE
ICC, KATANGA TRIAL JUDGEMENT, PARAS 1361, 1652-1691
In the Katanga case before the ICC, the Trial Chamber found that Katanga, the President of the 
Ngiti militia, made a significant contribution to the commission of the crimes of murder, attacking 
civilians, pillaging and destroying property, and rape that occurred during an attack on the village 
of Bogoro by the Ngiti militia. The Chamber concluded that the Ngiti militia was an organization 
that harbored its own design (i.e., common purpose) to attack the village of Bogoro in order to 
clear it of UPC troops and Hema civilians.
In addition, the Chamber found that, while Katanga did not organize the attack, he lent assistance 
to the militia to help facilitate the attack (and thus further the Nigiti combatant’s common purpose) 
by liaising with other groups operating in the area to forge alliances between the militia and the 
military authorities in Beni, and by ensuring that the weapons and ammunition needed for the 
attack were received, securely stored and distributed in an organized manner among the militia’s 
various commanders. Accordingly, the Chamber concluded that the accused’s contribution had a 
significant influence on the occurrence and the manner of commission of the crimes committed 
by the militia during the attack and that he made this contribution intentionally.

1495.	 Since this mode of liability requires a group of persons to act with a common purpose, 
conduct falling under this mode may fall under Article 28(2)-(4) of the CCU, which, 
as discussed above (see para. 1437), requires an offence committed by a group of 
persons or an organised/criminal group to act in accordance with a prior conspira-
cy or common plan, in connection with the relevant mode of liability under Article 
27. Like “other contributions” under the ICC Statute, Article 28 of the CCU does not 
specify the precise type of individual contributions that are necessary to find a person 
liable as a member of a criminal group/organisation.

EXAMPLES OF OTHER CONTRIBUTIONS TO CRIMES
Situation 1

Unit X of the armed forces attacked and took over a village. During this attack, soldiers tar-
geted civilians, subjecting them to murder, ill treatment and rape. The accused, a politician, 
did not organize the attack, but he lent assistance to Unit X by liaising with non-state armed 
groups operating in the area to help facilitate the attack, and by supplying Unit X with the 
weapons and ammunition needed for the attack. The accused’s contribution thus had a con-
siderable influence on the occurrence of the attack and the manner of commission of the 
crimes committed by Unit X during the attack.

2934	 ICC, Katanga Trial Judgement, para. 1630.
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Situation 2
Military leaders, including Commander U, worked together and agreed to execute civilian 
leaders and activists in region Y. V, who was a commander in the adjacent region, was not 
part of this plan but was able to use his influence and rank, as well as his relationship with 
the military leaders in region Y, to provide provided ammunition and weapons to Commander 
U and his soldiers. Without Commander V’s participation, the execution of civilians would 
not continue.

4.	 Ordering the commission of a war crime as a form of perpetration under Article 
438 of the CCU

a)	 Applicability under the CCU

1496.	 International crimes are often committed by direct perpetrators on the orders of a 
superior.2935 While “ordering” forms a distinct mode of liability under ICL,2936 under 
Ukrainian law this mode of liability is incorporated into Article 438, which crimina-
lises “giving an order” to commit the acts described in this provision, namely “cruel 
treatment of prisoners of war or civilians, deportation of civilian population for 
forced labour, pillage of national treasures on occupied territories, use of methods 
of warfare prohibited by international instruments, or any other violations of rules 
of the warfare recognised by international instruments consented to as binding by 
the Verkhovna Rada” (see above, Chapter 1, Part I, Section I.A. “Relevant domestic 
legislation under Ukrainian law: Article 438”). In other words, ordering the commis-
sion of a war crime gives rise to the principal liability of the perpetrator in the same 
way as the commission of the war crime itself.

1497.	 Given the lack of prior jurisprudence on cases involving Article 438, especially with 
the involvement of commanders, the concept of “ordering” has not received exten-
sive interpretation to date. In addition, the provision does not further specify which 
conduct would fall under “ordering”, what forms the orders can take, what mens rea 
is required, etc. Therefore, the interpretation of ordering as a mode of liability by 
the international courts and tribunals can assist judges in determining the scope of 
this provision.

2935	 Cryer, An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University Press, 2015, p. 
359.

2936	 See e.g., ICC Statute, Article 25(3)(b).
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EXAMPLES OF ORDERING
Situation 1

In the town of Z, Commander T passed on orders to soldiers in his unit to assist with an at-
tack on civilians committed by Commander C and his soldiers. Intercepted calls between the 
soldiers reveal that Commander T gave no exact description of what type of assistance they 
should provide to Commander C and his soldiers. However, since commander T was aware 
that an attack on civilians was taking place in the town of Z, this vague order essentially gave 
the soldiers the green light to commit crimes against civilians.

Situation 2
After taking over town X, Commander N ordered his unit to go door to door looking for civilians, 
particularly men of military age, and to take those men to the local high school gymnasium 
for processing. Once at the high school gymnasium the men were detained and subjected to 
torture. Some of the men have not been released and their location is currently unknown.

Situation 3
Commander D and Commander E are planned to attack the town of F using a certain route. 
Through intercepted calls between soldiers, Commander E ordered his soldiers to help 
transport Commander D’s soldier to the town of F, but also “to stay just in case there’s any 
trouble and deal with it in the way you know how.” These vague orders were interpreted by 
the soldiers to capture, beat, torture and execute civilians seen as hostile to the armed forces.

b)	 Ordering under International Law

1498.	 Ordering covers situations in which an accused (i.e., a person in a position of author-
ity) gives an order to a subordinate to commit a crime, and that subordinate goes on 
to commit that crime.2937

1499.	 The objective elements of ordering require that: (1) the accused was in a position of 
de jure or de facto authority;2938 (2) the accused gave an instruction to commit a crime 
or to perform an act or omission in the course of which a crime was carried out;2939 
and (3) there was a causal link between the instruction and the commission of the 
crime.2940

2937	 ICTR, Akayesu Trial Judgement, para. 483; ICTY, Blaskic Trial Judgement, para. 281; ICTY, Kordic and Cerkez Appeal 
Judgement, para. 28; ICC, Mudacumura Decision on the Prosecutor's Application under Article 58, para. 63; ICC, 
Ntaganda Decision on Confirmation of Charges, para. 145; ICC, Gbagbo Decision on Confirmation of Charges, para. 
244.

2938	 ICC, Ntaganda Decision on Confirmation of Charges, para. 145; ICTY, Kordic and Cerkez Appeal Judgement, para. 
28; ICTR, Gacumbitsi Appeal Judgement, paras 181-183; ICTY, Limaj et al. Trial Judgement, para. 515; ICTY, Galic 
Trial Judgement, para. 168; ICTY, Krstic Trial Judgement, para. 601; ICTR, Akayesu Trial Judgement, para. 483; ICTR, 
Rutaganda Trial Judgement, para. 39.

2939	 ICC, Mudacumura Decision on the Prosecutor’s Application under Article 58, para. 63; ICC, Ntaganda Decision on 
the Confirmation of Charges, para. 145; ICTY, Karadžic Trial Judgement, para. 573; ICTY, Galic Appeals Judgement, 
para. 176; ICTY, Kordic and Cerkez Appeal Judgement, para. 28; ICTR, Gacumbitsi Appeal Judgement, paras 181-183; 
ICTY, Limaj et al. Trial Judgement, para. 515; ICTY, Galic Trial Judgement, para. 168; ICTY, Krstic Trial Judgement, 
para. 601; ICTR, Akayesu Trial Judgement, para. 483; ICTR, Rutaganda Trial Judgement, para. 39.

2940	 ICC, Mudacumura Decision on the Prosecutor’s Application under Article 58, para. 63; ICC, Ntaganda Decision on the 
Confirmation of Charges, para. 145; ICC, Gbagbo Decision on Confirmation of Charges, para. 244; ICTY, Milutinovic 
et al. Trial Judgement, para. 88; ICTY, Strugar Trial Judgement, para. 332; ICTR, Nahimana et al. Appeal Judgement, 
para. 481.
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1500.	 While the accused must have been in a position of authority,2941 meaning there was 
a superior-subordinate relationship that gave the accused some level of control over 
the direct perpetrator at the time they issued an order,2942 this position does not need 
to be legal, formal or permanent.2943 Further, the instruction need not be written or 
given in any particular form, and may be passed down the chain of command, rather 
than given directly by the accused to the direct perpetrator(s).2944 The existence of an 
instruction can be proven through circumstantial evidence, such as the existence of 
a large number of similar offences contemporaneously occurring within the same 
defined area.2945

1501.	 International courts and tribunals have also required there to be a causal link be-
tween the instruction and the crime committed. Before the ICC it must be established 
that the order had a direct effect on the commission or attempted commission of the 
crime.2946 Whereas, the ad hoc tribunals require that the accused’s order was a factor 
that substantially contributed to the commission of the crime.2947 Nevertheless, neither 
the ICC nor the ad hoc tribunals require the order to be the sole cause of the crime.2948

1502.	 As to the subjective elements, the jurisprudence of the ICC and the ad hoc tribunals 
recognize that it is sufficient to establish that that the accused was at least aware 
that the crime would be committed as a consequence of their instruction.2949 Before 
the ICC, the perpetrator must have “at least been aware that the offence(s) would be 
committed ‘in the ordinary course of events’ as a consequence of the realisation of 
his or her act or omission”.2950 The jurisprudence of the ad hoc tribunals, on the other 
hand, provides a lower threshold requiring that “an act or omission [was ordered] 

2941	 ICC, Ntaganda Decision on Confirmation of Charges, para. 145; ICTY, Kordic and Cerkez Appeal Judgement, para. 28; 
ICTR, Gacumbitsi Appeal Judgement, paras 181-183.

2942	 ICTR, Akayesu Trial Judgement, para. 483; ICTY, Blaskic Trial Judgement, para. 278; ICC, Ntaganda Decision on the 
Confirmation of Charges, para. 120; ICTR, Semanza Appeal Judgement, para. 361; ICTR, Niyiramasuhuko et al. Appeal 
Judgement, para. 1915.

2943	 ICC, Ntaganda Decision on the Confirmation of Charges, fn. 598; ICTY, Karadžic Trial Judgement, para. 573; ICTR, 
Semanza Appeal Judgement, para. 361.

2944	 ICTY, Karadžic Trial Judgement, para. 573; ICC, Mudacumura Decision on the Prosecutor’s Application under Article 
58, para. 63.

2945	 ICTY, Boskoski & Tarculovski Appeals Judgement, para. 164; ICTR, Kamuhanda Appeals Judgement, para. 74; ICTY, 
Galic Appeals Judgement, paras 170-171; ICTR, Hategekimana Appeals Judgement, para. 67.

2946	 ICC, Mudacumura Decision on the Prosecutor’s Application under Article 58, para. 63; ICC, Ntaganda Decision on 
the Confirmation of Charges, para. 145; ICC, Gbagbo Decision on Confirmation of Charges, para. 244.

2947	 ICTY, Milutinovic et al. Trial Judgement, para. 88; ICTY, Strugar Trial Judgement, para. 332; ICTR, Nahimana et al. 
Appeal Judgement, para. 481.

2948	 ICTY, Milutinovic et al. Trial Judgement, para. 88; ICTY, Strugar Trial Judgement, para. 332; ICC, Ntaganda Decision 
on the Confirmation of Charges, para. 145.

2949	 ICC, Ntaganda Decision on the Confirmation of Charges, para. 145; ICTY, Kordic and Cerkez Appeal Judgement, para. 
30.

2950	 ICC, Bemba et al. Contempt Judgement, para. 82; ICC, Ntaganda Decision on the Confirmation of Charges, para. 
153; ICC, Mudacumura Decision on the Prosecutor’s Application under Article 58, para. 63. This may be established, 
for example, by demonstrating that the accused “knew with certainty” that the accused would carry out the crime 
through their prior conduct. See, ICC, Bemba et al. Appeal Contempt Judgement, para. 857: “having directed and 
approved the elicit coaching of witnesses, and having organised the payments and other assistance to the witnesses 
prior to their testimonies, Mr Bemba knew with certainty that Mr Kilolo would instruct the witnesses accordingly, 
and that the witnesses would, in turn, untruthfully testify in court as a consequence of his conduct”.
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with the awareness of the substantial likelihood that a crime will be committed in the 
execution of that order.”2951

1503.	 In some cases, it will be possible to establish that the accused intended the commis-
sion of the crime. For example, the accused may explicitly instruct or persuade the 
direct perpetrator to commit the offence.2952 This can include, for example, an order 
to torture civilians to obtain information on the movement of enemy forces. However, 
in the reality of armed conflicts, especially in State armed forces with their formality 
and discipline, commanders rarely issue direct or express orders to commit crimes, 
e.g., to execute or rape civilians, or to specifically target civilian buildings with ar-
tillery. Even if they do, such evidence is extremely difficult to obtain: the higher-up 
the commander or political leader is, the more difficult, if not impossible, it will 
be. More commonly, perpetrators will issue indirect or implicit orders, requiring 
an assessment of whether they were aware that the crime would be committed as a 
consequence of their instruction.

CASE EXAMPLE — ORDERING
ICTY, BLASKIC TRIAL JUDGEMENT, PARAS 425, 435, 437, 442, 467, 474, 
477, 495
In the Blaskic case before the ICTY, Blaskic was found guilty of ordering a number of attacks 
against the Muslim civilian population (during which civilians were murdered and their property 
was destroyed or pillaged). For example, one of Blaskic’s orders referred to “planned terrorist 
activities” on the part of the enemy, and to the risk of the enemy engaging in an open offensive 
designed to destroy everything Croatian. Thus, Blaskic issued a “combat command order to pre-
vent attack activity by the enemy” and ordered units “to occupy the defence region, blockade 
villages and prevent all entrances to and exits from the villages”. The order further stated that 
“in the event of open attack activity by the Muslims”, those units should “neutralise them and 
prevent their movement with precise fire” in counterattack.
The Trial Chamber found that this order was “very clearly an order to attack” and that, despite 
being phrased as an order to “prevent attack”, no military objective justified the attack. In addi-
tion, the Chamber found that the crimes committed during the attack were committed by regular 
units of the Croatian Defence Council (HVO), particularly the Viteska Brigade, which was directly 
answerable to Blaskic. The Chamber also concluded that, due to the scale and uniformity of the 
crimes committed during the attack, it was impossible to argue that the crimes could have been 
committed by uncontrolled elements. Finally, the Chamber held that “the accused knew that the 
troops which he had used to carry out the order of attack […] had previously been guilty of many 
crimes against the Muslim population of Bosnia” and, thus, he had reason to know that crimes 
had been, or were, about to be, committed and yet he took no action in response.

5.	 Command responsibility

1504.	 Command/superior responsibility refers to the responsibility of military commanders 
or civilian superiors for crimes committed by forces or subordinates acting under 

2951	 ICTY, Blaskic Appeal Judgement, para. 42; ICTY, Kordic and Cerkez Appeal Judgement, para. 30.
2952	 ICC, Bemba et al. Contempt Judgement, para. 861.
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their command, authority and control, which occurred because of their failure to 
exercise proper control over those forces/subordinates.2953 Responsibility of military 
commanders and civilian superiors for failure to prevent and punish crimes committed 
by their subordinates is codified in Articles 86 and 87 of Additional Protocol I and is 
a well-established principle of customary international humanitarian law (IHL).2954

ADDITIONAL PROTOCOL I, ARTICLE 86 — FAILURE TO ACT
1. The High Contracting Parties and the Parties to the conflict shall repress grave breaches, and 
take measures necessary to suppress all other breaches, of the Conventions or of this Protocol 
which result from a failure to act when under a duty to do so.
2. The fact that a breach of the Conventions or of this Protocol was committed by a subordinate 
does not absolve his superiors from penal or disciplinary responsibility, as the case may be, if they 
knew, or had information which should have enabled them to conclude in the circumstances at 
the time, that he was committing or was going to commit such a breach and if they did not take 
all feasible measures within their power to prevent or repress the breach.

ADDITIONAL PROTOCOL I, ARTICLE 87 — DUTY OF COMMANDERS
1. The High Contracting Parties and the Parties to the conflict shall require military commanders, 
with respect to members of the armed forces under their command and other persons under 
their control, to prevent and, where necessary, to suppress and to report to competent authorities 
breaches of the Conventions and of this Protocol.
2. In order to prevent and suppress breaches, High Contracting Parties and Parties to the conflict 
shall require that, commensurate with their level of responsibility, commanders ensure that 
members of the armed forces under their command are aware of their obligations under the 
Conventions and this Protocol.
3. The High Contracting Parties and Parties to the conflict shall require any commander who is 
aware that subordinates or other persons under his control are going to commit or have com-
mitted a breach of the Conventions or of this Protocol, to initiate such steps as are necessary to 
prevent such violations of the Conventions or this Protocol, and, where appropriate, to initiate 
disciplinary or penal action against violators thereof.

2953	 Cryer, et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University 
Press, 2015, p. 368.

2954	 Additional Protocol I, Article 86(2); ICRC, Customary IHL Database, Rule 153. Command Responsibility for Failure 
to Prevent, Repress or Report War Crimes.
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ICRC, IHL DATABASE, CUSTOMARY IHL, RULE 153. COMMAND 
RESPONSIBILITY FOR FAILURE TO PREVENT, REPRESS OR REPORT 
WAR CRIMES
Commanders and other superiors are criminally responsible for war crimes committed by their 
subordinates if they knew, or had reason to know, that the subordinates were about to commit 
or were committing such crimes and did not take all necessary and reasonable measures in 
their power to prevent their commission, or if such crimes had been committed, to punish the 
persons responsible.

1505.	 The critical role that commanders and superiors play in the enforcement of the rules 
of IHL and military discipline,2955 as well as the fact that commanders are often those 
most responsible for the commission of crimes due to their acquiescence to patterns 
of criminal activity implemented by their subordinates, makes clear the importance 
of this principal and is reflected in its use by international courts and tribunals to 
hold military commanders responsible.2956

1506.	 Under IHL and ICL, command responsibility exists in dual, mutually complementary 
forms:2957

•	 as a mode of liability (e.g., as enshrined under Article 28(a) of the ICC Statute); and
•	 as a distinct criminal offence (i.e., a violation of a commander’s “duty to act”).

1507.	 As will be discussed below, the CCU does not currently refer to failure to act (i.e., 
command responsibility) for military commanders (other than in relation to Ukrainian 
military commanders2958) as either a mode of liability or a separate criminal offence. 
Nonetheless, such conduct can fall under Article 438 as it is codified in Additional 
Protocol I,2959 i.e., a “violation of the rules of warfare recognised by international 
instruments consented to as binding by the Verkhovna Rada”.

2955	 Ambos, Treatise on International Criminal Law vol. I: Foundations and General Part, 1st Edition, Oxford University Press, 
2013, p. 198.

2956	 See e.g., U.S. Supreme Court, In re Yamashita, 327 U.S. 1 (1946); Nuremberg Military Tribunal I, Karl Brandt et al. 
Judgement, p. 212: “the law of war imposes on a military officer in a position of command an affirmative duty to take 
such steps as are within his power and appropriate to the circumstances to control those under his command for 
the prevention of acts which are violations of the law of war”; ICTY Statute, Article 7(3), ICTY, Celebici Trial Judge-
ment, paras 333-343, 346, Disposition; ICTY, Hadžihasanovic and Kubura Appeal Judgement; ICTR Statute, Article 
6(3); ICTR, Hategekimana Trial Judgement; ICTR, Bizimungu Appeal Judgement; ICC Statute, Article 28, ICC, Bemba 
Trial Judgement; SCSL Statute, Article 6(3); ECCC Law Article 29.

2957	 Meloni, ‘Command Responsibility: Mode of Liability for the Crimes of Subordinates or Separate Offence of the Supe-
rior?’ 5 Journal of International Criminal Justice 619, 2007, p. 624. See also, Robinson, ‘How Command Responsibility 
Got So Complicated: A Culpability Contradiction, Its Obfuscation, and a Simple Solution’ 13 Melbourne Journal of 
International Law 1, 2012.

2958	 Failure to act by Ukrainian military superiors is currently criminalised under Article 426 of the Ukrainian Criminal 
Code, which criminalises "Omissions of military authorities", namely "Wilful failure to prevent a crime committed 
by a subordinate, or failure of a military inquiry authorities to institute a criminal case against a subordinate of-
fender, and also wilful failure of a military official to act in accordance with his/her official duties, if it caused any 
significant damage".

2959	 Additional Protocol I, Articles 86 and 87.
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a)	 Applicability under the CCU

1508.	 While Article 426 of the CCU provides for the criminal responsibility of Ukrainian 
military authorities for omissions — i.e., “wilful failure to prevent a crime commit-
ted by a subordinate, or failure of a military inquiry authorities to institute criminal 
proceedings against a subordinate offender, and also wilful failure of a military 
officer to act in accordance with his/her duties” — this crime constitutes a military 
crime (a crime against the established procedure of military service) and, thus, only 
Ukrainian commanders may be held responsible under this provision.2960 As such, it 
is currently not possible to prosecute Russian military commanders for their failure 
to act in Ukraine to prevent, suppress or punish violations of IHL.

1509.	 Nonetheless, Article 438 does offer the possibility of incorporating the separate 
offence of failure to act into the CCU by virtue of Articles 86 and 87 of Additional 
Protocol I, as the failure to act by military commanders is itself a “violation of the 
rules of warfare recognised by international instruments consented to as binding by 
the Verkhovna Rada”. Such an interpretation would overcome the current disparity 
whereby Ukrainian commanders can be prosecuted for their omissions while Russian 
commanders cannot.

1510.	 This understanding is based on the following analysis:

•	 Articles 86 and 87 of Additional Protocol I (read together) set out the doctrine of 
command responsibility, according to which alleged perpetrators (i.e., command-
ers) can be prosecuted for a failure to act.2961

•	 Ukraine is legally bound to incorporate command responsibility into its domestic 
law. In particular:

•	 Ukraine is a State Party to Additional Protocol I,2962 and therefore undertakes 
“to respect and to ensure respect for this Protocol in all circumstances”.2963 
Ukraine thus has a duty to implement Articles 86 and 87 to ensure full respect 
for the Protocol.2964

•	 Command responsibility finds legal basis in customary international law,2965 
which is binding on all States, including Ukraine.2966 In relation to command 

2960	 CCU, Article 401.
2961	 Commentary on the Additional Protocols, Article 86, paras 3541-3542; ICTY, Celebici Trial Judgement, para. 340; 

Celebici Appeal Judgement, para. 237; ICRC, Customary IHL Database, Rule 153. Command Responsibility for Failure 
to Prevent, Repress or Report War Crimes.

2962	 ICRC, Treaties, States Parties and Commentaries: Ukraine. Ukraine ratified Additional Protocol I on 15 January 1990.
2963	 Additional Protocol I, Article 1.
2964	 Commentary on the Additional Protocols, Article 1, para. 39. See also, VCLT, Article 26: “Every treaty in force is 

binding upon the Parties to it and must be performed by them in good faith”.
2965	 ICTY, Celebici Trial Judgement, para. 343; ICRC, Customary IHL Database, Rule 153. Command Responsibility for 

Failure to Prevent, Repress or Report War Crimes. See also, ICTY Blaskic Trial Judgement, para. 322; ICTY, Brdanin 
Trial Judgement, para. 275; ICTY, Strugar Trial Judgement, para. 357; Akayesu Trial Judgement, paras 612-613.

2966	 See, Dr Kellenberger, President of the International Committee of the Red Cross, ‘Foreword’ in Henckaerts and 
Doswald-Beck (eds), Customary International Humanitarian Law, vol. I: Rules, Cambridge University Press, 2009, pp 
xv-xvii. The only exception to this rule is in the event that a State has openly and persistently objected to such a cus-
tom. See, Dr Koroma, judge at the International Court of Justice, ‘Foreword’ in Henckaerts and Doswald-Beck (eds), 
Customary International Humanitarian Law, vol. I: Rules, Cambridge University Press, 2009, pp xviii-xix. However, 
such an exception does not apply to Ukraine.
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responsibility the ECtHR has confirmed that a criminal conviction based on 
command responsibility, through generalized domestic prohibitions on war 
crimes, has a sufficiently clear basis in international law by virtue of its custom-
ary international law status and thus does not contradict the legality principle.2967

•	 Where there is a discrepancy between Ukraine’s domestic law and its interna-
tional obligations pursuant to Additional Protocol I, it is required to interpret 
domestic law in line with its international law obligations.2968

•	 The provisions of Additional Protocol I are considered part of the normative laws 
of Ukraine by virtue of Article 9 of the Ukrainian Constitution, which states that: 
“[i]nternational treaties that are in force, agreed to be binding by the Verkhovna 
Rada of Ukraine, are part of the national legislation of Ukraine”.2969

•	 Article 3(5) of the CCU, which states that “[t]he laws of Ukraine on criminal liability 
shall be consistent with provisions of existing international treaties, ratified by 
the Verkhovna Rada of Ukraine”, further emphasizes that domestic law must be 
interpreted in light of international law.

•	 Article 438 of the CCU prohibits “Violation of rules of the warfare”, which includes 
“any other violations of rules of the warfare stipulated by international treaties, 
ratified by the Verkhovna Rada of Ukraine”. This Article is contained in Chapter 
XX on “Criminal Offences Against Peace, Security of Mankind and International 
Legal Order”, and therefore relates to substantive violations of the rules of warfare 
amounting to separate criminal offences. Article 438 refers to any other violation 
contained in international treaties binding on Ukraine and is not confined to defi-
nite lists of war crimes and therefore includes violations contained in Additional 
Protocol I. Since the failure to act of military commanders under Articles 86 and 
87 can be interpreted as a separate offence, it can be incorporated into Article 438.

•	 The fact that command responsibility can be interpreted as a separate criminal 
offence is supported by:

•	 A plain reading of Article 86 and 87 of Additional Protocol I, which supports 
the interpretation that command responsibility can be a separate criminal 
offence.2970 Article 86 establishes the individual criminal responsibility of com-
manders for the crimes committed by their subordinates where commanders 
fail to carry out this duty.2971

2967	 ECtHR, Milankovic v. Croatia, Judgement, para. 57.
2968	 VCLT, Article 27.
2969	 Constitution of Ukraine (Information of the Verkhovna Rada of Ukraine (VVR), 1996, № 30, p. 141) 28 June 1996, 

Article 9.
2970	 See e.g., Meloni, ‘Command Responsibility: Mode of Liability for the Crimes of Subordinates or Separate Offence of 

the Superior?’ 5 Journal of International Criminal Justice 619, 2007, p. 624; Robinson, ‘How Command Responsibility 
Got So Complicated: A Culpability Contradiction, Its Obfuscation, and a Simple Solution’ 13 Melbourne Journal of 
International Law, 2012; Jackson, ‘Command Responsibility’ in de Hemptinne, Roth and van Sliedregt (eds), Modes 
of Liability in International Criminal Law, Cambridge University Press, 2019, paras 8, 10.

2971	 ICTY, Celebici Trial Judgement, para. 340. Further, according to the International Committee of the Red Cross (ICRC) 
Commentary on Additional Protocol I, under Article 86(2), a commander can face disciplinary or penal sanction for 
failing to act with respect to breaches which are not grave breaches, and can also be subject to universal jurisdiction 
(i.e., "aut dedere aut judicare") when they fail to act in relation to their subordinates’ grave breaches: ICRC Commentary 
on Additional Protocol I, Article 86, para. 3542. Grave breaches are defined in: First Geneva Convention, Article 50; 
Second Geneva Convention, Article 50; Third Geneva Convention, Article 130; Fourth Geneva Convention, Article 
147; and Additional Protocol I, Article 85.
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•	 Case law of the ICTY, which recognized the possibility that command respon-
sibility could be a separate offence;2972

•	 Several national jurisdictions, which have also adopted this approach and have 
codified command responsibility as a separate offence within their legislation;2973

•	 An analogous reading of Article 426 of the CCU, which criminalises “Omissions 
of Military Authorities” as a separate criminal offence in relation to Ukrainian 
military authorities; and

•	 The ECtHR’s confirmation that a criminal conviction based on command re-
sponsibility, through generalized domestic prohibitions on war crimes, has a 
sufficiently clear basis in international law by virtue of its customary interna-
tional law status.2974

ECTHR, MILANKOVIC V. CROATIA, JUDGEMENT, PARA. 66
[T]he applicant’s conviction for war crimes on the basis of his command responsibility had tempore 
criminis a sufficiently clear legal basis in international law, and that it was foreseeable for him 
that his failure to prevent the war crimes committed by the police units under his command 
would make him criminally liable. It also follows from these considerations that this conclusion 
applies regardless of whether those crimes were committed before or after the war in Croatia in 
the early 1990s became an international armed conflict. [emphasis added]

1511.	 As such, based on the analysis above, failure to act by commanders is criminalised as 
a specific war crime under Article 438. The following section set out the elements — 
as expanded upon by international practice — for command responsibility. In the 
alternative, many of the ways that commanders can be involved in the commission of 
international crimes — including their acquiescence to patterns of criminal activity 
implemented by their subordinates — can be subsumed under other modes of liability 
under the CCU, including ordering (see para. 1497), organising (see para. 1463), and 
abetting (see para. 1469).

2972	 ICTY, Celebici Appeal Judgement, para. 237.
2973	 See e.g., Crimes Against Humanity and War Crimes Act, S.C. 2000, c. 24, Sections 5, 7 (Canada); Gesetz zur Einführung 

des Völkerstrafgesetzbuches [Act to Introduce the Code of Crimes against International Law] (Germany) 26 June 2002, 
Bundesgesetzblatt Jahrgang II, 2002 Nr 42, 2254, Sections 13, 14; Serbian Criminal Code, 2019, Article 384; Republic 
of Lithuania Law on the Approval and Entry into Force of the Criminal Code, 26 September 2000 No VIII-1968, Article 
1131.

2974	 ECtHR, Milankovic v. Croatia, Judgement, para. 57.
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EXAMPLES OF COMMAND RESPONSIBILITY UNDER ARTICLE 438
Scenario 1

After units of the armed forces occupied town X, they began engaging in a campaign of vio-
lence against the local civilian population. The headquarters of the units’ commander was 
located in the center of town, which meant that, every time he drove to his headquarters, 
he could see the result of this campaign, i.e., numerous corpses dressed in civilian clothes 
lying in the streets where they remained for days on end. The commander did nothing to 
investigate or punish the crime committed.

Situation 2
An exchanged POW reported that, when he was detained by the enemy, he saw soldiers 
bring the civilian goods they had stolen (e.g., jewelry, money, gadgets, etc.) to the detention 
center and heard them brag about forcing local women into sexual acts with them, all in the 
presence of their commander. The same soldiers continued to undertake such activities in 
various locations whilst operating under the command of the same commander, who took 
no action to prevent or repress their crimes.

Situation 3
After town B was seized by the armed forces, civilians were rounded up and “evacuated” 
from the town on buses. A number of those who were placed on these buses saw their fellow 
civilians get beaten up and mistreated if they refused to evacuate or even if they took too long 
to board the busses. These civilians also saw Commander Y observing the process as it was 
being implemented by his soldiers. Commander Y reported to his own commander about 
the “good work” his unit, and took no action to prevent the crimes.

b)	 Command responsibility under international law

1512.	 As mentioned above, command responsibility has been considered by the international 
courts and tribunals as a separate mode of liability. Nonetheless, the jurisprudence 
relating to this mode of liability is relevant for Ukrainian judges when addressing the 
scope of the “failure to act” of military commanders.

1513.	 Command responsibility refers to the responsibility of military commanders or ci-
vilian superiors for crimes committed by forces or subordinates acting under their 
command, authority and control, which occurred because of their failure to exercise 
proper control over those forces/subordinates.2975

1514.	 To establish a commander’s responsibility for their failure to act, the following ob-
jective elements are required: (1) the accused was a military commander or civilian 
superior or person acting effectively as such; (2) the accused had effective command 
and control or effective authority and control over the forces who committed the 
crime(s) in question;2976 and (3) the accused failed to take the necessary and rea-
sonable measures within their power to prevent or repress the commission of such 

2975	 Cryer, et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge university Press, 
2015, p. 368.

2976	 Noting that in accordance with Article 28(b) civilian superiors are only required to have “effective authority and 
control”.
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crimes, or failed to submit the matter to the competent authorities for investigation 
and prosecution.2977

1515.	 First, the accused must have been a military commander or civilian superior, or a 
person acting as such. The ICTY confirmed that Articles 86 and 87 are broad enough 
to include civilian superiors in a position of authority.2978 A civilian superior is one 
that exercises similar hierarchical authority over individuals as that required for 
command responsibility, but where a military or military-like structure cannot be 
established.2979 The commander or superior does not need to be formally or legally 
appointed, but their responsibility rests on whether they have effective command/
authority and control over their subordinates.2980

1516.	 The terms “effective command” and “effective authority” have similar meanings, as 
both refer to the power or right to prevent and punish offences.2981 However, while 
“effective command” refers to the existence of these rights because of an accused’s 
position within a chain of command, “effective authority” encompasses different 
means and methods by which military commanders might have the right to exercise 
power or influence.2982 “Effective control” is common to both of these elements, and 
relates to the commander’s material ability to exercise this power or influence by 
preventing, repressing or punishing crimes committed by their subordinates, or to 
submit the matter to competent authorities for investigation or prosecution.2983 Such 
control is generally a manifestation of a (formal or informal) superior-subordinate 
relationship between the accused and their forces.2984

2977	 Additional Protocol I, Article 87(1); ICC Statute, Article 28(a); ICTY, Blagojevic & Jokic Trial Judgement, para. 790; 
ICTY, Kordic and Cerkez Appeal Judgement, para. 827; ICTY, Halilovic Trial Judgement, para. 56; ICTY, Limaj et al. Trial 
Judgement, para. 520; ICTY, Oric Trial Judgement, para. 294; ICC, Bemba Decision on the Confirmation of Charges, 
para. 407; ICC, Ntaganda Decision on the Confirmation of Charges, para. 164

2978	 ICTY, Celebici Appeal Judgement, paras 195 — 196; ICTY, Prlic et al Decision to Dismiss the Preliminary Objections 
Against the Tribunal’s Jurisdiction, para. 19; ICTY, Oric Trial Judgement, para. 308; ICTY, Aleskosvski Trial Judgement, 
para. 70. Accordingly, non-military members of governments, members of political parties or officials of corpo-
rations may incur liability under superior responsibility in relation to the criminal conduct of their subordinates: 
Triffterer and Ambos (eds), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck, 
Hart, Nomos 2016, pp 1101-1102.

2979	 Triffterer and Ambos (eds), Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck, 
Hart, Nomos 2016, p. 1101.

2980	 ICC, Bemba Trial Judgement, para. 177; ICTR, Gacumbitsi Appeals Judgement, para. 143; ICTY, Halilovic Appeal 
Judgement, para. 59; ICTY, Celebici Appeal Judgement, para. 197; ICTY, Hadžihasanovic & Kubura Trial Judgement, 
para. 79.

2981	 ICTY, Popovic et al. Appeal Judgement, para. 1857; ICTY, Oric Appeal Judgement, para. 159; ICTY, Celebici Appeal 
Judgement, para. 197; ICC, Bemba Trial Judgement, para. 180; ICC, Bemba Decision on Confirmation of Charges, 
para. 413;

2982	 ICC, Bemba Decision on Confirmation of Charges, paras 412-416.
2983	 ICC, Bemba Trial Judgement, para. 183; ICC, Bemba Decision on Confirmation of Charges, para. 415; ICTY, Celebici 

Trial Judgement, paras 190-198.
2984	 ICTY, Halilovic Appeals Judgement, para. 59.
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EFFECTIVE CONTROL
The following is a non-exhaustive list of factors which may indicate that an alleged military 
commander possessed effective control:2985

•	 Their official position within the military structure and the actual tasks they carried out;
•	 Their power to issue orders, including their capacity to order forces or units under their com-

mand, whether under their immediate command or at lower levels, to engage in hostilities;
•	 Their capacity to ensure compliance with orders, including consideration of whether the 

orders were actually followed;
•	 Their capacity to re-subordinate units or make changes to the command structure;
•	 Their power to promote, replace, remove or discipline any member of their forces, and to 

initiate investigations;
•	 Their authority to send forces to locations where hostilities are taking place and withdraw 

them at any given moment;
•	 Their independent access to, and control over, the means to wage war, such as communica-

tions equipment and weapons;
•	 Their control over finances;
•	 Their capacity to represent the forces in negotiations or interact with external bodies or 

individuals on behalf of the group;
•	 Their representation of the ideology of the movement to which their subordinates adhere; and
•	 The fact that they have a certain level of profile, manifested through public appearance and 

statements.

1517.	 The final objective element requires that the accused “failed to act”, i.e., failed to take 
the necessary2986 and reasonable2987 measures within their power to:2988

•	 Prevent the commission of the crimes before they were committed (including 
their planning and preparation2989) by, for example: (1) ensuring that the relevant 
forces operated in accordance with the relevant rules of law, including issuing 
orders specifically meant to prevent crimes;2990 (2) taking disciplinary measures 
to prevent the commission of atrocities, including by suspending, excluding or 
redeploying violent subordinates; (3) protesting against criminal conduct and/
or insisting before a superior authority that immediate action be taken; and (4) 

2985	 ICC, Bemba Trial Judgement, para. 88. See also, ICTY, Halilovic Trial Judgement, para. 58; ICTY, Oric Trial Judgement, 
para. 312; ICTY, Hadžihasanovic & Kubura Trial Judgement, para. 83; ICTY, Celebici Appeal Judgement, para. 206.

2986	 Necessary measures in discharging these obligations are those that are appropriate and sufficient for the commander 
to genuinely discharge their duty to prevent, repress or punish: Generally, this will depend upon the type, severity 
and imminence of the crimes in question: ICC, Bemba Trial Judgement, para. 198; SCSL, Taylor Trial Judgement, 
para. 501.2

2987	 Reasonable measures are those that reasonably fall within the commander’s material power to prevent, repress or 
punish the impugned conduct. This will depend upon the extent of the commander’s material ability to prevent or 
repress the commission of crimes, or to submit the matter to competent authorities for investigation: ICTY, Karadžic 
Trial Judgement, para. 588; ICC, Bemba Decision on Confirmation of Charges, para. 443: ICC, Bemba Appeals Judge-
ment, para. 167.

2988	 Where a commander has a duty to prevent crimes but fails to do so, punishment after the fact will not remedy the 
breach of this obligation: ICTY, Oric Trial Judgement, para. 326.

2989	 ICTY, Oric Trial Judgement, para. 328.
2990	 See e.g., ICTY, Popovic et al. Appeal Judgement, para. 1898
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postponing military operations and/or conducting those operations in such a way 
as to lower/remove the risk of specific crimes being committed;2991

•	 Repress (or subdue) the commission of crimes by, for example: (1) taking meas-
ures to prevent criminal acts that are in progress; (2) conducting investigations 
regarding previous crimes; (3) exercising disciplinary power; or (4) proposing a 
sanction to a superior or remitting the case to a judicial authority where the ac-
cused has no such power to do so themselves;2992 or

•	 Punish crimes by at least investigating possible crimes to establish the facts, and if 
the superior has no power to sanction, by submitting the matter to a functioning 
authority competent to investigate and prosecute the acts, for example, where 
commanders lack the disciplinary authority to adequately redress the crime in 
question.2993

1518.	 In addition, the following subjective element must also be established: the accused 
either knew or, owing to the circumstances at the time, should have known that 
the forces were committing or about to commit such crimes.2994 In other words, the 
accused either had actual knowledge of their forces’ actions, or should have known 
about them.

1519.	 The actual knowledge of the accused cannot be presumed and must instead be es-
tablished by direct or circumstantial evidence.2995 If the evidence is circumstantial, 
it must demonstrate an inference wherein the only reasonable conclusion is that 
the commander had actual knowledge or awareness regarding their subordinates’ 
crimes.2996 It should be noted, however, that, in any case, it does not have to be shown 
that the commander knew the specific identities of the direct perpetrator(s),2997 nor 
that they mastered the precise details of the crimes to be committed.2998

1520.	 Where the evidence does not show that the accused knew that the crimes were 
committed or about to be committed by their subordinates, judges should consider 
whether the evidence demonstrates that the accused should have known this to be the 
case.2999 The factors considered when determining actual knowledge are also relevant 

2991	 ICC, Bemba Trial Judgement, paras 202-204.
2992	 ICC, Bemba Trial Judgement, paras 205-207.
2993	 ICC, Bemba Trial Judgement, para. 208; ICTY, Halilovic Trial Judgement, para. 97; ICTY, Hadžihasanovic & Kubura 

Trial Judgement, para. 1061; ICTY, Hadžihasanovic & Kubura Appeal Judgement, para. 154; ICTY, Popovic et al. Trial 
Judgement vol. II, para. 2053

2994	 ICC Statute, Article 28(a); ICC, Bemba Decision on Confirmation of Charges, para. 407; ICTY, Celebici Trial Judgement, 
para. 346; ICTR, Ndindiliyimana et al. Trial Judgement, para. 126.

2995	 ICC, Bemba Trial Judgement, para. 191; ICC, Bemba Decision on Confirmation of Charges, para.430; ICTY, Blaskic 
Trial Judgement, para. 307; ICTY, Kordic and Cerkez Trial Judgement, para. 427; ICTY, Hadžihasanovic & Kubura Trial 
Judgement, para. 94; ICTY, Galic Appeal Judgement, paras 171, 180 to 182.

2996	 See e.g., ICC, Bemba Trial Judgement, para. 192; ICTY, Vasiljevic Appeal Judgement, para. 120; ICTY, Celebici Appeal 
Judgement, para. 458; ICTY, Kordic and Cerkez Trial Judgement, para. 427; and ICTY, Blaskic Trial Judgement, para. 
307.

2997	 ICC, Bemba Trial Judgement, para. 194; ICTR, Ndindiliyimana et al. Trial Judgement, p. 34 fn. 118; ICTY, Blagojevic & 
Jokic Appeal Judgement, para. 287.

2998	 ICC, Bemba Trial Judgement, para. 194; ICTR, Galic Appeal Judgement, para. 377.
2999	 ICC, Bemba Trial Judgement, para. 170; ICC, Bemba Decision on Confirmation of Charges, paras 407, 428. Note: The 

“should have known” standard of the ICC and “had reason to have known” standard of the ad hoc tribunals are not 
analogous, however, the ICC Pre-Trial Chamber in Bemba concluded that the indica developed under the “had reason 
to have known” standard may be useful in applying the “should have known standard”. See: ICC, Bemba Decision 
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to determining whether a commander “should have known” about the commission 
of crimes by their subordinates, or the risk of their occurrence.3000 The accused will 
be taken to have knowledge of the crimes if they had general information to put 
them on notice of possible crimes committed by their subordinates or of the possible 
occurrence of crimes, and such information was sufficient to justify further inquiry 
or investigation.3001

CASE EXAMPLE — COMMAND RESPONSIBILITY
ICTY, CELEBICI TRIAL JUDGEMENT,
PARAS 2-5, 739, 764-767, 770, 772, 911, 1010, 1047, 1072, 1123
In the Celebici case before the ICTY, which related to the commission of war crimes in the Celeb-
ici prison-camp, the Trial Chamber found Mucic, one of the accused, responsible pursuant to 
command responsibility for, inter alia, murder, torture, willfully causing great suffering, and 
inhuman and cruel treatment.
The Trial Chamber found that Mucic was in a de facto position of superior authority over the 
Celebici prison-camp. The Chamber based this finding on the fact that Mucic had a deputy com-
mander and prison guards subordinate to him and who executed his orders in the camp. Evidence 
supporting the fact that Mucic was able to exercise his de facto authority was derived from the fact 
that he had the authority to release detainees from the camp, he had authority over the guards 
and the ability to discipline them, and he controlled who visited the detainees.
Due to his position, the Trial Chamber found that Mucic knew or had reason to know of the 
violations of IHL committed in the camp, but failed to prevent these acts or punish the perpe-
trators. In this respect, the Trial Chamber found that, in addition to explicitly admitting to being 
aware that crimes were being committed in the camp, the Mucic also had imputed knowledge 
as a result of his deliberate absences from duty, which were frequent and regular, and he was 
aware that his subordinates would commit offences during such absences. Accordingly, the Trial 
Chamber concluded that the crimes committed in the Celebici prison-camp were so frequent and 
notorious that there is no way that Mucic could not have known or heard about them. Despite 
this, he did not institute any monitoring and reporting system whereby violations committed in 
the prison-camp would be reported to him nor did he punish anyone for mistreating prisoners.

6.	 Incitement to Genocide

a)	 Applicability under the CCU

1521.	 Article 442(2) of the CCU prohibits public incitement to genocide as well as the pro-
duction and distribution of any materials inciting genocide. Incitement to genocide 
gives rise to the principal liability of the perpetrator in the same way they would incur 
liability for the commission of the acts of genocide. Incitement would also require the 
same intent as required under Article 442(1), i.e., “for the purpose of total or partial 

on Confirmation of Charges, para. 434. For the “had reason to have known” standard, see e.g., ICTY, Celebici Appeal 
Judgement, para. 223; ICTY, Brđanin Trial Judgement, para. 278; ICTR, Ndindiliyimana et al. Trial Judgement, para. 126.

3000	 ICC, Bemba Decision on Confirmation of Charges, para. 434.
3001	 ICC, Bemba Decision on Confirmation of Charges, para. 434; ICTY, Celebici Appeal Judgement, para. 223; ICTY, Brđ-

anin Trial Judgement, para. 278.
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destruction of any national, ethnic, racial or religious group”, since incitement to 
genocide is contained within the provision prohibiting genocide (i.e., Article 442).

ARTICLE 442. GENOCIDE
2. Public incitement to genocide, and also production of any materials inciting to genocide for 
the purpose of distribution, or distribution of such materials shall be punishable by arrest for a 
term of up to six months, or imprisonment for a term of up to five years.

EXAMPLES OF INCITEMENT TO GENOCIDE UNDER ARTICLE 442(2)
Situation 1

In a publicized speech, the leader B repeatedly denied the existence of Country A, including 
by denying that Country A has a unique culture, language and people. In addition, B indicated 
that all who argue otherwise are Nazis who deserve punishment and need to be eradicated. 
Following these statements, attacks against the nationals of Country A increased and the 
attacks were found to amount to genocide.

Situation 2
Media reports in Country Y published statements made by the X accusing Country Z of com-
mitting atrocities against their people, particularly against people belonging to the same 
nationality as Country Y. X emphasized that Country Y and its armed forces therefore had a 
duty to act and take all means necessary to prevent further harm. He encouraged the armed 
forces to “seek out and ensure every last enemy is gone from this land”.

b)	 Incitement to Genocide Under International Law

1522.	 Incitement to commit genocide is established by proving that the accused intention-
ally directly and publicly incited others to commit genocide.3002 Direct and public 
incitement involves the act of directly provoking another person to commit genocide 
through one of the following mediums: speeches; shouting or threats uttered in 
public or at public gatherings; the sale, distribution or display of written or printed 
material in public or at public gatherings; placards or posters; or through any other 
means of audio-visual communication.3003

1523.	 To determine whether the true meaning of a speech (or other medium) is to incite 
others to commit genocide, practitioners should examine how it was understood by 
the intended audience and evaluate, for example: the culture of the area in which the 

3002	 ICTR, Akayesu Trial Judgement, paras 554-557; ICTR, Nahimana et al. Appeal Judgement, para. 677; ICTR, Nyirama-
suhuko et al. Trial Judgement, paras 5985-5987. See also, Triffterer and Ambos (eds), Rome Statute of the International 
Criminal Court: A Commentary, 3rd Edition, C.H. Beck, Hart, Nomos 2016), pp 1016-1017.

3003	 ICTR, Nyiramasuhuko et al. Decision on Defence Motions for Acquittal Under Rule 98bis, para. 109; ICTR, Akayesu 
Trial Judgement, para. 559.
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speech was made; the nuances of the language used in, and the tone of, the speech; and 
whether the speech was given in the context of an already genocidal environment.3004

CASE EXAMPLE — INCITEMENT TO GENOCIDE
ICTY, AKAYESU TRIAL JUDGEMENT, PARAS 672-675, 706, 729, 731
In the Akayesu case before the ICTR, the Trial Chamber found Akayesu guilty of incitement to 
commit genocide based on speeches he made at a meeting in which he called on the gathered 
population “to fight against the accomplices of the Inkotanyi”. These speeches, which effectively 
urged the killing of Tutsis, lead to the widespread killing of Tutsis in Taba, where Akayesu was 
a leader. The Trial Chamber also found that the rapes committed around the Taba Bureau Com-
munical premises were an integral part of the process of the destruction of the Tutsi community, 
thereby forming an integral element of the genocide committed against them.

II.	 Defences

1524.	 This section sets out the various defences available to individuals accused of inter-
national crimes recognised under Ukrainian and international criminal law (ICL) to 
negate or mitigate their criminal responsibility.

1525.	 Under Ukrainian law, these defences are primarily, but not exclusively, set out under 
Articles 36 to 43-1 of the Criminal Code of Ukraine (CCU), while defences available 
under ICL are set out in the statutes and jurisprudence of the international courts and 
tribunals, including the International Criminal Tribunal for the former Yugoslavia 
(ICTY), the International Criminal Tribunal for Rwanda (ICTR) and the International 
Criminal Court (ICC). Some of the defences available under ICL overlap with those 
available under the CCU, whereas others are unique to international law and specific 
to the circumstances of international crimes.

A.	 Defences under the CCU

1526.	 Articles 36 to 43-1 of the CCU are the main provisions setting out the defences avail-
able under Ukrainian criminal law (i.e., the “circumstances excluding criminality of 
an act”) and can be summarised as follows:

3004	 ICTR, Nyiramasuhuko et al. Trial Judgement, para. 5986; ICTR, Akayesu Trial Judgement, para. 557; ICTR, Nahimana 
et al. Trial Judgement, para. 1022.
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CIRCUMSTANCES EXCLUDING THE CRIMINALITY OF AN ACT UNDER 
THE CCU
Article 36(1). Necessary defence: actions taken to defend the legally protected rights and interests 
of the defending person or another person, and also public interests and interests of the state 
against a socially dangerous trespass by inflicting such harm upon the trespasser as is necessary 
and sufficient in a given situation to immediately avert or stop the trespass, provided the limits 
of the necessary defence are not exceeded.
Article 37(1). Misread defence: actions resulting in a harm caused in the absence of any real 
socially dangerous trespass where the person, who misinterpreted the victim’s actions, only 
mistakenly presumed the reality of such trespass.
Article 38(1). Apprehension of an offender: actions of the victim or other persons immediately 
following a trespass and aimed at the apprehending of the offender and bringing him/her to ap-
propriate government authorities and which were not in excess of what was necessary for such 
apprehension shall not be deemed criminal.
Article 39(1). Extreme necessity: infliction of harm to legally protected interests in circumstances 
of extreme necessity, that is to prevent an imminent danger to a person or legally protected rights 
of that person or other persons, and also public interests or interests of the state, shall not be a 
criminal offence, where the danger could not be prevented by other means and where the limits 
of extreme necessity were not exceeded.
Article 40(1). Physical or mental coercion: a person’s act or omission that caused harm to legally 
protected interests shall not be deemed a criminal offence, where that person acted under direct 
physical coercion that rendered him/her unable to be in control of his/her actions.
Article 41(1). Obeying an order or command: a person’s act or omission that caused harm to legally 
protected interests shall be lawful where that person acted to obey a legal order or instructions.
Article 42(1). An act involving risk: no act (act or omission) in prejudice of legally protected in-
terests shall be deemed a criminal offence where it was committed in circumstances of justified 
risk to achieve a significant purpose valuable to the community.
Article 43(1). Undertaking a special mission to prevent or uncover criminal activities of an 
organised group or criminal organization: a compelled causing of harm to legally protected in-
terests by a person shall not be a criminal offence, where such person was undertaking a special 
mission, pursuant to law, by way of participation in an organised group or criminal organisation 
for the purpose of preventing or uncovering its criminal activities.

Article 43-1(1) and (3). Fulfilling the duty to protect the Motherland, independence and ter-
ritorial integrity of Ukraine: an act (act or inaction) committed under conditions of martial 
law or during an armed conflict and aimed at repelling and deterring armed aggression of the 
Russian Federation or aggression of another country is not a criminal offence if it harmed the 
life or health of a person who carries out such aggression, or caused damage to the interests pro-
tected by the law, in the absence of signs of torture or the use of means of warfare prohibited by 
international law, other violations of the laws and customs of war provided for by international 
treaties, the binding consent of which was given by the Verkhovna Rada of Ukraine. […] A person 
is not subject to criminal liability for the use of weapons (weapons), ammunition or explosives 
against persons who carry out armed aggression against Ukraine, and for damage or destruction 
of property in connection with this.

1527.	 In addition to these provisions, Article 17 (“voluntary renunciation in an unconsum-
mated criminal offence”) and Article 19 (“criminal sanity”) of the CCU can also act as 
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additional defences. Accordingly, Article 17 stipulates that “[a] person who voluntarily 
renounced to consummate a criminal offence shall be criminally liable only if the 
actual act committed by that person comprised elements of any other offence”.3005 In 
addition, Article 19 provides that a person will not be criminally liable if, at the time 
they committed a socially dangerous act prescribed by the CCU, they were in the state 
of insanity, that is they were not aware of or could not control their acts (omissions) 
due to chronic mental disease, a temporary mental disorder, feeble-mindedness, or 
any other morbid mental condition.3006 However, such person may be subjected to 
compulsory medical measures upon a court decision.3007

1528.	 Finally, Article 66 of the CCU (“circumstances mitigating the punishment”) sets out 
additional grounds which do not entirely preclude criminal responsibility, but can 
mitigate the extent of an accused’s culpability. They include, for example, commit-
ting an offence: under the influence of threats, coercion or financial, official or 
other dependence; under the influence of extreme emotional disturbance caused 
by ill-treatment, degrading treatment, including of a systemic nature; or in excess 
of extreme necessity.3008

1529.	 A number of the aforementioned defences available under Ukrainian criminal law are 
also available under ICL. For example, the ICC Statute sets out the following grounds 
for excluding criminal responsibility:

•	 Abandonment of the effort to commit a crime (ICC Statute, Article 25(3)(f), similar 
to CCU, Article 17);

•	 Mental disease or defect (ICC Statute, Article 31(1)(a), similar to CCU, Article 19);
•	 Self-defence (ICC Statute, Article 31(1)(c), similar to CCU, Article 36);
•	 Duress (ICC Statute, Article 31(1)(d), similar to CCU, Article 40); and
•	 Superior orders and prescription of law (ICC Statute, Article 33, similar to CCU, 

Article 41).

1530.	 In the majority of cases, the application of these defences to situations where interna-
tional crimes have been committed will not differ from situations in which ordinary 
crimes have been committed. Accordingly, judges should interpret the application 
of these defences in line with their knowledge of Ukrainian criminal law.

1531.	 However, to the extent that the treatment of these defences under ICL might contrib-
ute additional information, by illustrating the manner in which they might operate 
in the context of mass atrocity and war crimes cases, a number of these defences 
are addressed below.

1532.	 As discussed in previous sections (see e.g., para. 1425), while international instru-
ments and jurisprudence are not, in and of themselves, binding upon Ukrainian 
judges, they can serve as useful guidance and illustration for Ukrainian judges when 
ruling on liability for international crimes. This is due, in particular, to the fact that 

3005	 Criminal Code of Ukraine of 5 April 2001 No. 2341-III (CCU), Article 17(2).
3006	 CCU, Article 19(2).
3007	 CCU, Article 19(2).
3008	 CCU, Article 66.
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the Constitutional Court of Ukraine has adopted the principle of taking a “friendly 
attitude” to international law,3009 and that Ukrainian courts have established a practice 
of relying upon international instruments and practice when interpreting interna-
tional law principles in their jurisprudence.3010

1.	 Notice of intent to raise defences

1533.	 As a preliminary matter, it should be noted that, under ICL, special disclosure obli-
gations apply where an accused intends to raise circumstances excluding criminal 
responsibility. Judges should note that, while the Ukrainian Criminal Procedure 
Code (CPC) does not contain a similar provision, knowledge of this process may be 
interesting to consider, particularly in order to guarantee the fairness of the process.

1534.	 For instance, at the ICC, Rules 79 and 80 of the ICC Rules of Procedure and Evidence 
(ICC RPE) set disclosure obligations that arise where an accused intends to raise 
“grounds for excluding criminal responsibility”3011 provided for in the ICC Statute, as 
well as other “defences” derived from the Court’s applicable law (which may include, 
inter alia, customary principles of ICL, international humanitarian law and human 
rights law).3012 The notice must specify the names of witnesses and any other evidence 
upon which the accused intends to rely to establish the defence.3013

1535.	 As regards timing, Rule 79(2) requires that notice of an accused’s intent to rely on 
such defences must be given “sufficiently in advance to enable the Prosecutor to 
prepare adequately and to respond”. It is the accused’s responsibility to notify their 
intention to the prosecution and the chamber “as soon as a determination to rely on 
such ground has been made”.3014

1536.	 Importantly however, an accused’s failure to provide adequate notice under Rule 79 
“shall not limit” their right to raise such defences and to present evidence.3015 In this 
regard, it should be noted that an accused’s right to raise defences and to present 
admissible evidence before the Court is expressly enshrined in the ICC Statute.3016

1537.	 It should be noted however that at both the ICTY and ICTR, it was held that inadequate 
notice of alibi — for instance, where notice was untimely, or insufficiently detailed — 
could negatively impact a chamber’s evaluation of the reliability of an alibi defence.3017

3009	 Decision of the Constitutional Court of Ukraine of 1 June 2016 No. 2-рп/2016, para. 2.3: “the Constitutional Court 
of Ukraine takes into account the provisions of existing international treaties approved by the Verkhovna Rada 
of Ukraine and the practice of interpretation and application of these agreements by international bodies whose 
jurisdiction is recognized by Ukraine”.

3010	 See e.g., Order of the Supreme Court, Case No. 415/2182/20, 3 February 2022 where the Court relied on Article 8bis of 
the ICC Statute and other international instruments to interpret Article 437 of the CCU in line with the international 
crime of aggression. For more information, see above, paras 969

3011	 Or raise the existence of an alibi; see, ICC Rules of Procedure and Evidence, Rule 79(1)(a).
3012	 See ICC Statute, Article 21. See also, ICTY Rules of Procedure and Evidence, Rule 67(C)-(D); ICTR Rules of Procedure 

and Evidence, Rule 67.
3013	 See, ICC Rules of Procedure and Evidence, Rule 79(1)(b).
3014	 See, ICC, Katanga Decision on the “Prosecution’s Application Concerning Disclosure by the Defencne Pursuant to 

Rules 78 and 79(4), para. 45.
3015	 See, ICC Rules of Procedure and Evidence, Rule 79(3).
3016	 See, ICC Statute, Article 67(1)(e).
3017	 See e.g., ICTY, Prosecutor v Tolimir Decision on Proseccution Motion for Order Requiring Particulars of Accused’s 
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2.	 Self-Defence

1538.	 Elements of the CCU defences of “necessary defence” (Article 36) and “misread 
defence” (Article 39) can be found in Article 31(1)(c) of the ICC Statute, known as 
“self-defence”. The parameters of “self-defence” have been elaborated upon in the 
jurisprudence of the international courts and tribunals, and this caselaw may assist 
Ukrainian judges if an accused invokes one of these defences.

CCU, ARTICLE 36. NECESSARY DEFENCE
1. The necessary defence shall mean actions taken to defend the legally protected rights and 
interests of the defending person or another person, and also public interests and interests of 
the state, against a socially dangerous trespass, by inflicting such harm upon the trespasser as is 
necessary and sufficient in a given situation to immediately avert or stop the trespass, provided 
the limits of the necessary defence are not exceeded.
2. Every person shall have the right to necessary defence notwithstanding any possibility to avoid 
a socially dangerous trespass or request assistance of other persons or authorities.
3. The excess of necessary defence shall mean an intended causing of a grievous harm to the 
trespasser, which is not adequate to the danger of the trespass or circumstances of the defence. 
The excess of necessary defence shall entail criminal liability only in cases specifically prescribed 
in Articles 118 and 124 of this Code.
4. A person shall not be subject to criminal liability where that person was not able, due to high 
excitement, to evaluate if the harm caused by that person was proportionate to the danger of the 
trespass or circumstances of defence.
5. The use of weapons or other means or things for protection against an attack of an armed 
person or an attack of a group of persons, and also to avert an unlawful violent intrusion upon 
a dwelling place or other premises, shall not be treated as the excess of necessary defence and 
shall not entail criminal liability irrespective of the gravity of harm caused to the trespasser.

CCU, ARTICLE 37. MISREAD DEFENCE
1. The misread defence shall mean actions resulting in a harm caused in the absence of any real 
socially dangerous trespass where the person, who misinterpreted actions of the victim’s, only 
mistakenly presumed the reality of such trespass.
2. The misread defence shall exclude any criminal liability for the harm caused only if the cir-
cumstances involved furnished reasonable grounds for the person to believe that there was a real 
trespass and that person was not and could not be aware that his/her presumption was mistaken.
3. Where a person was not and could not be aware that his/her presumption was mistaken, but 
acted in excess of defence justifiable under the circumstances of a real trespass, that person shall 
be criminally liable for the excess of necessary defence.
4. Where a person, under the circumstances, was not aware of, but ought to realize the absence 
of a real socially dangerous trespass, that person shall be criminally liable for the harm caused 
by recklessness.

Alibi Defence, para. 29; ICTR, Kalimanzara Appeal Judgement, paras 54-56.
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ICC STATUTE, ARTICLE 31
GROUNDS FOR EXCLUDING CRIMINAL RESPONSIBILITY
In addition to other grounds for excluding criminal responsibility provided for in this Statute, a 
person shall not be criminally responsible if, at the time of that person's conduct:
[…]
(c) The person acts reasonably to defend himself or herself or another person or, in the case of war 
crimes, property which is essential for the survival of the person or another person or property 
which is essential for accomplishing a military mission, against an imminent and unlawful use 
of force in a manner proportionate to the degree of danger to the person or the other person or 
property protected. The fact that the person was involved in a defensive operation conducted 
by forces shall not in itself constitute a ground for excluding criminal responsibility under this 
subparagraph[.]

1539.	 Under ICL, self-defence (or defence of another person or property) in response to an 
“imminent and unlawful use of force” must be “presently exercised or enduring”.3018 
Thus, preemptive strikes and retaliatory attacks in “self-defence” are excluded from 
the ambit of this defence.3019

1540.	 The act of self-defence must also be “reasonable”, which implies a “necessary and 
efficacious response”, and “proportional” “to the degree of danger” faced, which im-
plies that, when the degree of danger rises to the level of deadly threat or extreme 
bodily harm, defensive action with intent to kill would be permissible.3020

1541.	 Judges should also take note of the last sentence of Article 31(1)(c) of the ICC Statute, 
which distinguishes between collective and individual self-defence: “[t]he fact that 
the person was involved in a defensive operation conducted by forces shall not in 
itself constitute a ground for excluding criminal responsibility under this subpara-
graph.”3021 In other words, the mere fact that an accused committed a crime within 
the context of a collective self-defence operation will, therefore, not, in and of itself, 
suffice to exclude criminal responsibility for that crime. In the same vein, the legality 
(or illegality) of a collective self-defence operation thus has no bearing on whether 
the conduct of an accused participant meets the test for individual self-defence under 
Article 31(1)(c).3022

1542.	 The ICTY has noted this element of the ICC Statute’s self-defence provision and 
emphasized that “military operations in self-defence do not provide a justification 

3018	 Cassese et al. (eds), The Rome Statute of the International Criminal Court: A Commentary, Oxford University Press, 
2002, pp 1032-1033.

3019	 Cassese et al. (eds), The Rome Statute of the International Criminal Court: A Commentary, Oxford University Press, 
2002, pp 1032-1033.

3020	 Kahn et al., Archbold: International Criminal Courts, Practice Procedure and Evidence, 5th Edition, Sweet & Maxwell, 
2018, p. 1696.

3021	 Cassese et al. (eds), The Rome Statute of the International Criminal Court: A Commentary, Oxford University Press, 
2002, p. 1033.

3022	 Cassese et al. (eds), The Rome Statute of the International Criminal Court: A Commentary, Oxford University Press, 
2002, pp 1033-1034.
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for serious violations of international humanitarian law”, holding that that “any 
argument raising self-defence must be assessed on its own facts and in the specific 
circumstances relating to each charge”.3023

1543.	 Similarly, the ICTY has also rejected an accused’s argument that the charged crim-
inal conduct was carried out in self-defence during a lawful domestic operation in 
the context of an internal armed conflict against an armed group, reiterating that 
“whether an attack was ordered as pre-emptive, defensive or offensive is from a legal 
point of view irrelevant […]. The issue at hand is whether the way the military attack 
was carried out [during an armed conflict] was criminal or not”.3024

1544.	 Also note that, under the ICC Statute, in cases involving defence of property, self-de-
fence can only be invoked if the following conditions are met: (1) it is invoked in 
response to a war crime charge (as opposed to a crime against humanity or genocide 
charge); and (2) the property in question “is essential for the survival of the person or 
another person or property which is essential for accomplishing a military mission”.3025 
In this regard, Article 31(1)(c) is more specific than its CCU counterpart, Article 36(1).

1545.	 Where an accused is honestly mistaken as to the existence of a use of force or the 
degree of danger, the mistake of fact defence may be available (see para. 1591, below). 
Note that Article 37(1) of the CCU expressly sets out the circumstances in which a 
“mistake” defence, specifically within the context of self-defence, may be established. 
Likewise, Article 36(4) effectively provides for mistake where, “due to high excitement”, 
an accused was unable to correctly determine what would constitute an acceptably 
proportionate defencive response.

CASE EXAMPLE — SELF-DEFENCE
ICTY, STAKIC TRIAL JUDGEMENT, PARA. 153
In the Stakic case at the ICTY, the issue of self-defence arose in relation to an incident in which 
a car full of Serb soldiers were allegedly fired upon at a checkpoint established to prevent entry 
into a town inhabited predominately by Bosnian Muslims. In response to this attack, the Serb 
forces launched a planned, coordinated, and sustained armed attack on the town in question.
The Trial Chamber recognized that the Serb soldiers did have a right to self-defence. However, 
the Trial Chamber found that “any armed response must be proportionate to the initial attack”, 
that responsive acts of self-defence must be “temporally connected with the initial attack”, and 
that “the launching of full-fledged military manoeuvres one day after the initial attacks does not 
fulfil this prerequisite for legal military acts of ‘self-defence’”.
In sum, the Trial Chamber found that the response of the Serb forces did not meet the require-
ments of this defence for the following reasons: the coordinated attack on the town was not a 
proportionate response; it was not the only option available (e.g., the Serb forces could have 
dispatched units to search for the alleged perpetrators instead); and the act of “self-defence” 
was not sufficiently temporally connected with the initial attack (i.e., the full-fledged attack was 
launched a full day after the initial attack at the checkpoint).

3023	 ICTY, Kordic & Cerkez Trial Judgement, para. 450-452.
3024	 ICTY, Boskoski & Tarculovski Appeal Judgement, para. 31.
3025	 ICC Statute, Article 31(1)(c).
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3.	 Necessity and duress

1546.	 Elements of the defences of “extreme necessity” (Article 39) and “physical or men-
tal coercion” (Article 40) under the CCU can be found in Article 31(1)(d) of the ICC 
Statute, which sets out the “duress” defence.3026 The elements and principles of these 
inter-related defences have been considered and expanded upon in a (limited) num-
ber of ICL cases, which might assist Ukrainian judges if they encounter an invocation 
of these defences.

CCU, ARTICLE 39. EXTREME NECESSITY
1. Infliction of harm to legally protected interests in circumstances of extreme necessity, that 
is to prevent an imminent danger to a person or legally protected rights of that person or other 
persons, and also public interests or interests of the state, shall not be a criminal offense, where 
the danger could not be prevented by other means and where the limits of extreme necessity 
were not exceeded.
2. Any willful infliction of harm upon any legally protected interests, where such harm is larger 
than the harm thus prevented, is held to be in excess of extreme necessity.
3. A person shall not be criminally liable for exceeding the limits of extreme necessity where 
that person could not, as a result of high excitement raised by the danger, evaluate if the harm 
caused was proportionate to such danger.

CCU, ARTICLE 40. PHYSICAL OR MENTAL COERCION
1. A person's action or omission that caused harm to legally protected interests, is not to be held 
a criminal offense, where that person acted under direct physical coercion which rendered him 
or her unable to be in control of his/her actions.
2. The decision on a person's criminal liability for causing harm to legally protected interests, 
shall be made pursuant to provisions of Article 39 of this Code, where that person was subject 
to physical coercion, under which he/she was able to control his/her actions, and also subject 
to mental coercion.

3026	 See also, on the "conflation" of duress and necessity in the ICC Statute, Cassese et al. (eds), The Rome Statute of the 
International Criminal Court: A Commentary, Oxford University Press, 2002, p. 1036.
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ICC STATUTE, ARTICLE 31
GROUNDS FOR EXCLUDING CRIMINAL RESPONSIBILITY
A.	� In addition to other grounds for excluding criminal responsibility provided for in this Statute, 

a person shall not be criminally responsible if, at the time of that person's conduct:
[…]
1547.	 (d) �The conduct which is alleged to constitute a crime within the jurisdiction of the Court 

has been caused by duress resulting from a threat of imminent death or of continu-
ing or imminent serious bodily harm against that person or another person, and the 
person acts necessarily and reasonably to avoid this threat, provided that the person 
does not intend to cause a greater harm than the one sought to be avoided. Such a 
threat may either be:

1548.	 (i) Made by other persons; or
		  (ii) Constituted by other circumstances beyond that person’s control.

a)	 Necessity

1547.	 Necessity as a stand-alone defence under ICL (as distinct from coercion/duress and 
military necessity, both of which are addressed below (see paras 1549 and 1607, 
respectively)) was specifically rejected by the Special Court for Sierra Leone (SCSL). 
According to the reasoning of the SCSL Trial Chamber, necessity “cannot be accepted 
[…] as a defence in cases where Accused Persons are indicted for serious violations 
of International Humanitarian Law”.3027 In addition, the SCSL Appeals Chamber, has 
“emphasise[d] that rules of international humanitarian law apply equally to both 
sides of the conflict, irrespective of who is the ‘aggressor’”, and held that “it is no 
justification that the perpetrators of a crime against humanity were fighting for the 
restoration of democracy”.3028

3027	 SCSL, Fofana & Kondewa Sentencing Judgement, para. 77.
3028	 SCSL, Fofana & Kondewa, Appeal Judgement, para. 27.
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CASE EXAMPLE — NECESSITY
SCSL, FOFANA & KONDEWA SENTENCING JUDGEMENT, PARAS 23, 78-
79, 80
In the Fofana & Kondewa case before the SCSL, Kondewa, one of the accused, was charged with, 
inter alia, murder of civilians, other inhumane acts, cruel treatment and pillage. Kondewa at-
tempted to defend himself against these charges by arguing, inter alia, that he engaged in fighting 
the enemy armed forces out of "necessity" in order to restore the ousted democratically-elected 
president. However, the Trial Chamber found that “accepting the applicability of the defence of 
Necessity in prosecutions involving either war crimes or crimes against humanity, would negate 
the norms and fundamental principles protecting persons not taking part in hostilities and the 
victims of armed conflicts and consequently, compromise the objectives which International 
Humanitarian Law seeks to achieve”. Accordingly, the Trial Chamber found Kondewa guilty of 
engaging in careful planning and premeditated killings of innocent and unarmed civilians.

b)	 Duress

1548.	 The defences of “extreme necessity” under the CCU and “duress” under the ICC Statute 
require that an accused be faced with danger or harm that is “imminent”.

1549.	 According to the ICC Trial Chamber, the “imminence” requirement under Article 
31(1)(d) of the ICC Statute refers to “the nature of the threatened harm, and not the 
threat itself”.3029 Thus, “the threatened harm in question must be either to be killed 
immediately (‘imminent death’), or to suffer serious bodily harm immediately or in 
an ongoing manner (‘continuing or imminent serious bodily harm’)”.3030 This means 
that “duress is unavailable if the accused is threatened with serious bodily harm that 
is not going to materialise sufficiently soon.”3031 As such, an abstract danger or “an 
elevated probability that a dangerous situation might occur” is not sufficient to justify 
an invocation of the defence of duress.3032

3029	 ICC, Ongwen Trial Judgement, para. 2582.
3030	 ICC, Ongwen Trial Judgement, para. 2582.
3031	 ICC, Ongwen Trial Judgement, para. 2582.
3032	 ICC, Ongwen Trial Judgement, para. 2582.
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ICC, ONGWEN APPEAL JUDGEMENT, PARAS 1422-1423 
[FOOTNOTES OMITTED]
[T]he timing of the materialisation of the threat is linked to the terms “imminent” and “continuing” 
and that it is one of the criteria to take into account in the assessment of the existence of a threat.
[T]he Appeals Chamber is of the view that, while article 31(1)(d) of the [ICC] Statute also encom-
passes threats of “continuing” harm, which may occur at a later point in time, for a person to be 
compelled to commit a crime under the jurisdiction of the Court, the threat must be “present” 
and real at the time of the charged conduct, “that is, the materialization of the danger cannot lie 
too far in the future”. It is insufficient for an accused to assert that he or she faced a general or blanket 
threat to his or her life. [emphasis added]

1550.	 In addition, the mere possibility that an accused will be later subjected to disciplinary 
measures, however violent, will likely not meet the “imminence” requirement.3033 In-
deed, the duress defence does not “provide blanket immunity to members of criminal 
organisations which have brutal systems of ensuring discipline as soon as they can 
establish that their membership was not voluntary.”3034

CASE EXAMPLE — DURESS
ICC, ONGWEN TRIAL JUDGEMENT, PARAS 2586, 2668
The Ongwen case before the ICC, Ongwen was charged with a number of crimes, including, e.g., 
leading attacks on towns, sexual violence, forced marriage, and forced labor. Ongwen was a unit 
commander in the LRA whose leader, Joseph Kony, purportedly maintained strict control over 
all members through strict disciplinary rules that severely punished non-compliance with orders 
and tight supervision of commanders. To defend himself against the crimes he was charged with, 
Ongwen claimed that, due to the environment that existed within the armed group, he was under 
a continuing threat of imminent death and serious bodily harm.
However, the Trial Chamber found that there was no evidence to support Ongwen’s contention 
that he was subjected to any such threat at the time of his conduct. The Chamber reached this 
decision on the basis of the following findings: the impugned conduct did not relate to a single 
incident, but, rather, was complex and spanned years; the accused was, in fact, able to question 
orders made by Kony without facing harm; it was a realistic option available to him to leave the 
armed group; and Ongwen committed a number of the acts for which he was charged in private 
(e.g., rape).

1551.	 Similarly, the requirement under Article 31(1)(d) of the ICC Statute that the accused 
act “necessarily and reasonably” to avoid the threat implies that “there are no alter-
native, less intrusive measures at the disposal of [the accused]”.3035

3033	 ICC, Ongwen Decision on the Confirmation of Charges, para. 153.
3034	 ICC, Ongwen Decision on the Confirmation of Charges, para. 153. See also, ICC, Ongwen Appeal Judgement, para. 

1423, fn. 3171
3035	 K. Ambos, Treatise on International Criminal Law vol. 1: Foundations and General Part, 2nd Edition, Oxford University 

Press, 2021, p. 473, cited in ICC, Ongwen Appeal Judgement, para. 1423.

Chapter I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_07146.PDF
https://www.icc-cpi.int/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02331.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02331.PDF
https:/www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_07146.PDF
https:/www.icc-cpi.int/sites/default/files/CourtRecords/CR2022_07146.PDF


585  

1552.	 Given the subjective aspect of the proportionality requirement in Article 31(1)(d), 
criminal responsibility may be excluded even where the accused caused a dispro-
portionate harm (i.e., “a greater harm than the one sought to be avoided”), if they 
intended to avoid the greater harm that was ultimately occasioned.3036 This regard 
to subjectivity is reflected in Article 39(3) of the CCU, which appears to excuse an 
accused’s disproportionate response in circumstances where they were unable to 
properly evaluate the proportionality of their response due to “high excitement”.

1553.	 The existence of the threat must be “objectively assessed” and it must “exist in real-
ity”.3037 In addition, “it must be established at least that a reasonable person in those 
circumstances would nonetheless apprehend the risk of serious harm [...] irrespective 
of whether the accused genuinely but mistakenly believed to be under threat”.3038 
However, Articles 39 and 40 of the CCU are silent on the issue of whether the threat 
must be objectively present, or whether an accused’s subjective perception of a threat 
would suffice.

1554.	 It should also be noted that under Article 31(1)(d)(i)-(ii) of the ICC Statute, an accused 
is effectively barred from relying on duress if they “caused the danger”. In other 
words, “an accused cannot avail himself of the defence of duress if the situation was 
voluntarily brought about by himself”.3039

CASE EXAMPLE 2 — DURESS
ECCC, DUCH TRIAL JUDGEMENT, PARAS 555-558.
In the Duch case before the Extraordinary Chambers in the Courts of Cambodia (ECCC), the Trial 
Chamber considered a duress argument brought by the defendant, himself accused of war crimes 
and crimes against humanity committed at the notorious Khmer Rouge "S-21" Detention Centre, 
which he oversaw as chairman. While the Trial Chamber accepted that the accused “may have 
feared that he or his close relatives would be killed if his superiors found his conduct unsatis-
factory”, it held that “[d]uress cannot [...] be invoked when the perceived threat results from the 
implementation of a policy of terror in which [the accused] has willingly and actively participated.”

1555.	 It should be noted that duress was not recognized as a complete defence before the 
ICTY. In Erdemovic, for example, the Appeals Chamber relied on, inter alia, the lack 
of consistent national practice on the issue of duress as a complete defence to the 
killing of innocent persons, and on the nature of the crimes within the ICTY’s man-
date, i.e., the “most serious violations of international humanitarian law”, in finding 
that duress was a factor to be considered in mitigation only.3040

3036	 Kahn et al., Archbold: International Criminal Courts, Practice Procedure and Evidence, 5th Edition, Sweet & Maxwell, 
2018, p. 1703.

3037	 ICC, Ongwen Appeal Judgement, para. 1424.
3038	 ICC, Ongwen Appeal Judgement, para. 1424.
3039	 Cassese et al. (eds), The Rome Statute of the International Criminal Court: A Commentary, Oxford University Press, 

2002, pp 1038-1039.
3040	 Kahn et al., Archbold: International Criminal Courts, Practice Procedure and Evidence, 5th Edition, Sweet & Maxwell, 2018, 

p. 1701, citing ICTY, Erdemovic Appeal Judgement, Joint Separate Opinion of judge McDonald and judge Vohrah, 
paras 72, 75-81.
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1556.	 Before the ICC, in addition to constituting a ground for exclusion of criminal re-
sponsibility, duress can constitute a mitigating circumstance in sentencing.3041 Ac-
cordingly, duress can amount to a mitigating circumstance where the action taken 
by the perpetrator to avoid the threat does not meet the thresholds of necessity or 
reasonableness, or where the specific mental element is not met.3042 Similarly, duress 
(i.e., “the commission of an offence under influence of threats, coercion or financial, 
official or other dependence”) is also specifically listed as a circumstance mitigating 
punishment under Article 66(6) of the CCU.

4.	 Superior Orders

1557.	 Article 41 of the CCU (“obeying an order or command”) has its ICL counterpart in the 
“superior orders” defence. A comparative discussion of both is merited here given 
the likelihood that individuals accused of international crimes will seek to raise this 
defence for potentially criminal acts committed during wartime, citing their roles 
within existing military (and civilian) organizational structures and hierarchies.

CCU, ARTICLE 41. OBEYING AN ORDER OR COMMAND
A.	 A person’s act or omission that caused harm to legally protected interests shall be lawful 

where that person acted to obey a legal order or instructions.
B.	 An order or command shall be deemed lawful where it is duly issued by a respective person 

acting within his/her power and in its substance is not contrary to applicable laws and does 
not breach the constitutional rights and freedoms of the human being and citizen.

C.	 A person shall not be criminally liable for disobeying a manifestly criminal order or command.
D.	 A person, who obeyed a manifestly criminal order or command, shall be criminally liable on 

general grounds for the acts committed in pursuance of such order or command.
E.	 Where a person was not and could not be aware of the criminal nature of an order or com-

mand, the criminal liability for the act committed in pursuance of such order or command 
shall arise only with respect to the person who gave the criminal order or command.

1558.	 The superior orders defence originates from military law and implies that, in prin-
ciple, individuals can escape guilt for carrying out the orders of their superior or 
commander, in very limited circumstances.3043 However, in its initial forms under the 
Nuremburg Charter and the statutes of the ICTY and ICTR, superior orders was not 
considered a valid defence against criminal responsibility; rather, it was considered 
a mitigating factor in punishment.3044

3041	 See, ICC Rules of Procedure and Evidence, Rule 145(2)(a)(i).
3042	 ICC, Ongwen Sentencing Decision, para. 108.
3043	 Stahn, A Critical Introduction to International Criminal Law, Cambridge University Press, 2019, p. 155.
3044	 Nuremburg Charter, Article 8; ICTY Statute, Article 7(4); ICTR Statute, Article 6(4). See also, Stahn, A Critical Intro-

duction to International Criminal Law, Cambridge University Press, 2019, pp 148, 155-156; Klamberg, Commentary on 
the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 336; Cassese, International 
Criminal Law, 3rd Edition, Oxford University Press, 2013, p. 229; Ansermet, ‘Manifest Illegality and the ICC Superior 
Orders Defence: "Schuldtheorie" Mistake of Law Doctrine as an Article 33(1)(c)Panacea’ 47 Vanderbilt Law Review 
1425, 2014, p. 1448.
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INTERNATIONAL MILITARY TRIBUNAL SITTING AT NUREMBERG, 
GERMANY, THE TRIAL OF THE MAJOR WAR CRIMINALS (H. M. 
ATTORNEY GENERAL BY HMSO, LONDON 1950), PART 22, P. 447
The provisions of [Article 8 of the Nuremburg Charter] are in conformity with the law of all na-
tions. That a soldier was ordered to kill or torture in violation of the International Law of war has 
never been recognized as a defence to such acts of brutality, though, as the Charter here provides, 
the order may be urged in mitigation of punishment. The true test [...] is not the existence of the 
order, but whether moral choice was in fact possible.

1559.	 While the ICC Statute still enshrines the liability of a subordinate for committing a 
crime pursuant to a superior’s order, Article 33 does provide that a subordinate may 
be relieved of criminal responsibility in certain, limited circumstances:

ICC STATUTE, ARTICLE 33
SUPERIOR ORDERS AND PRESCRIPTION OF LAW
B.	 The fact that a crime within the jurisdiction of the Court has been committed by a person 

pursuant to an order of a Government or of a superior, whether military or civilian, shall not 
relieve that person of criminal responsibility unless:
a)	 The person was under a legal obligation to obey orders of the Government or the superior 

in question;
b)	 The person did not know that the order was unlawful; and
c)	 The order was not manifestly unlawful.

C.	 For the purposes of this article, orders to commit genocide or crimes against humanity are 
manifestly unlawful.

1560.	 As demonstrated by the wording of Article 33(1) (i.e., “shall not relieve that person 
of criminal responsibility unless [emphasis added]”), a subordinate who commits a 
crime within the jurisdiction of the ICC pursuant to a superior’s order will be relieved 
of criminal responsibility only where the three cumulative conditions listed have 
been fulfilled.3045 However, see below regarding orders to commit genocide or crimes 
against humanity (para. 1572).

1561.	 Given the similarity between the provisions on the superior orders defence within the 
CCU and the ICC Statute, ICC law and practice can provide guidance in interpreting 
the elements of this defence, and illustrate possible scenarios in which it might be 
invoked.

3045	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, pp 1189-1190, 1193; Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Ac-
ademic EPublisher, 2017, p. 336; Cassese, International Criminal Law, 3rd Edition, Oxford University Press, 2013, p. 
231; Cryer, et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University 
Press, 2015, p. 412.
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1562.	 Judges should also note that the defences of superior orders and duress (see para. 
1549, above) are often used together, but they should be treated as distinct and sep-
arate from one another.3046

1563.	 The following sections will thus compare key aspects of the “superior orders” defence 
under Ukrainian law and under the ICC Statute.

a)	 The origin and legal nature of the order/instructions

CCU, ARTICLE 41(1), (2). OBEYING AN ORDER OR COMMAND
1. A person’s act or omission that caused harm to legally protected interests shall be lawful where 
that person acted to obey a legal order or instructions.
2. An order or command shall be deemed lawful where it is duly issued by a respective person 
acting within his/her power […]

ICC STATUTE, ARTICLE 33(1)(A) — SUPERIOR ORDERS AND 
PRESCRIPTION OF LAW
1. The fact that a crime within the jurisdiction of the Court has been committed by a person 
pursuant to an order of a Government or of a superior, whether military or civilian, shall not 
relieve that person of criminal responsibility unless:

a.	 The person was under a legal obligation to obey orders of the Government 
or the superior in question […]

1564.	 First, like the CCU, the ICC Statute requires a “connection” between the crime and 
the order. Thus, it must be demonstrated that the accused committed the crime in 
question “in order to comply with and execute the order”.3047 Accordingly, if the ac-
cused committed the crime independently from the order, they could not be relieved 
of criminal responsibility based on the superior orders defence.3048

1565.	 Under the ICC Statute, as well as the CCU, it must also be demonstrated that the ac-
cused “was under a legal obligation to obey orders of the Government or the superior 
in question”.3049 The obligation referred to in this condition must be derived from the 

3046	 ICTY, Erdemovic Appeal Judgement, para. 15; Klamberg, Commentary on the Law of the International Criminal Court, 
Torkel Opsahl Academic EPublisher, 2017, p. 336.

3047	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 
336.

3048	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1193.

3049	 ICC Statute, Article 33(1)(a).
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domestic law under which the superior and subordinate operated.3050 In addition, this 
obligation must have existed at the time the accused decided to commit the crime.3051

1566.	 Further, it is recommended that judges construe “order” broadly so as to include any 
kind of explicit or implied communication between a superior and a subordinate.3052 
However, the person issuing the order should have, in principle, a right to demand 
obedience, and the subordinate must be duty bound to follow the order.3053 Accordingly, 
“orders of a government” include orders issued by all branches of a legally established 
or de facto accepted Government of a State; likewise, by persons belonging to the 
Government and in charge of specific functions permitting them to act on behalf of 
a Government or one of its branches.3054 Further, such orders may be general (e.g., 
addressed to all citizens or persons under the power of the Government) or specific 
(e.g., addressed to an individual subordinate).3055 Thus, the superior orders defence 
applies to orders issued by, for example, “superiors” who are government ministers, 
as well as local military commanders.3056

1567.	 Under ICL, as under the CCU, this defence applies to both military and civilian or-
ders.3057 At the ICTY, for example, it was held that “civilian superiors” should exercise 
substantially similar powers of control over subordinates as military superiors (albeit 
in the context of the mode of liability of superior/command responsibility, see above, 
para. 1513).3058

3050	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 
336; Cryer, et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University 
Press, 2015, p. 413.

3051	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1194.

3052	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 2016, 
p. 1190; Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 
2017, p. 336.

3053	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1191.

3054	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1191.

3055	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1191.

3056	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1191; ICC, Situation in the Democratic Republic of Congo Judgement on the Prosecutor’s appeal against the 
decision of Pre-Trial Chamber I entitled “Decision on the Prosecutor’s Application for Warrants of Arrest, Article 
58”, paras 73-77.

3057	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1191.

3058	 Kahn et al., Archbold: International Criminal Courts, Practice Procedure and Evidence, 5th Edition, Sweet & Maxwell, 
2018, p. 1698, citing ICTY Celebici Trial Judgement, para. 378.
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b)	 “Manifest” unlawfulness

CCU, ARTICLE 41(2), (4). OBEYING AN ORDER OR COMMAND
2. An order or command shall be deemed lawful where it is duly issued by a respective person 
acting within his/her power and in its substance is not contrary to applicable laws and does not 
breach the constitutional rights and freedoms of the human being and citizen.
[…]
4. A person, who obeyed a manifestly criminal order or command, shall be criminally liable on 
general grounds for the acts committed in pursuance of such order or command.

ICC STATUTE, ARTICLE 33(1)(B) — SUPERIOR ORDERS AND 
PRESCRIPTION OF LAW
1. The fact that a crime within the jurisdiction of the Court has been committed by a person 
pursuant to an order of a Government or of a superior, whether military or civilian, shall not 
relieve that person of criminal responsibility unless: […]

(b) The order was not manifestly unlawful[.]

1568.	 Both the CCU and the ICC Statute require that the order pursuant to which an accused 
acted must not have been “manifestly” criminal/unlawful.

1569.	 Under the ICC Statute, the illegality of the order must be derived from the content of 
the order itself, i.e., to commit “a crime within the jurisdiction of the Court”.3059 In this 
regard, Article 41(2) of the CCU provides a more detailed definition of the lawfulness 
of an order (i.e., an order that, “in its substance is not contrary to applicable laws 
and does not breach the constitutional rights and freedoms of the human being and 
citizen”) and by extension, would appear to broaden the parameters of what might 
be considered an “unlawful” order or instruction.

1570.	 Nevertheless, under ICL, this condition sets a low threshold for an accused as the 
unlawfulness of the order must be “obvious, self-evident (even to a layperson) and 
incontestable”.3060 If there is doubt as to whether the order was manifestly unlawful, the 
order must be treated as if it were not manifestly unlawful, in favor of the accused.3061

3059	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1194.

3060	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1195.

3061	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1195.
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GERMAN WAR TRIALS: JUDGEMENT IN CASE OF LIEUTENANTS 
DITHMAR AND BOLDT (1922) 16(4) AMERICAN JOURNAL OF 
INTERNATIONAL LAW 708 (LLANDOVERY CASTLE CASE), P. 722
It is certainly to be urged in favor of the military subordinates, that they are under no obligation 
to question the order their superior officer, and they can count upon its legality. But no such 
confidence can be held to exist, if such an order is universally known to everybody, including 
also to the accused, to be without any doubt whatever against the law.3062

1571.	 Lastly, Article 33(2) of the ICC Statute specifically provides that “orders to commit 
genocide or crimes against humanity are manifestly unlawful”.3063 Accordingly, the 
superior orders defence is only available in cases involving orders to commit war 
crimes and crimes of aggression.3064

c)	 The accused’s knowledge of the unlawfulness of the order

CCU, ARTICLE 41(5). OBEYING AN ORDER OR COMMAND
5. Where a person was not and could not be aware of the criminal nature of an order or command, 
the criminal liability for the act committed in pursuance of such order or command shall arise 
only with respect to the person who gave the criminal order or command.

ICC STATUTE, ARTICLE 33(1)(C) — SUPERIOR ORDERS AND 
PRESCRIPTION OF LAW
1. The fact that a crime within the jurisdiction of the Court has been committed by a person 
pursuant to an order of a Government or of a superior, whether military or civilian, shall not 
relieve that person of criminal responsibility unless: […]

(c) The accused did not know that the order was unlawful[.]

1572.	 The superior orders defence under both the CCU and the ICC Statute requires a sub-
jective element: it must be established that the accused did not know that the order 
was unlawful.3065

3062	 Kahn et al., Archbold: International Criminal Courts, Practice Procedure and Evidence, 5th Edition, Sweet & Maxwell, 
2018, p. 1698, citing Llandovery Castle case.

3063	 ICC Statute, Article 33(2).
3064	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 

337; Cryer, et al. (eds), An Introduction to International Criminal Law and Procedure, 3rd Edition, Cambridge University 
Press, 2015, p. 414.

3065	 ICC Statute, Article 33(1)(b).
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1573.	 Under ICL, this element of the exception will be fulfilled if the prosecution cannot 
prove that the accused had positive knowledge of the unlawfulness of the order.3066 
Further, if there is any doubt as to the accused’s knowledge in this regard, they must 
be treated as if they were unaware of the unlawfulness of the order.3067 In addition, 
this condition will be fulfilled even if the accused ignored evidence indicating that the 
order was unlawful.3068 In this regard, the threshold necessary to meet this element 
is lower for an accused under ICL than under the CCU, which requires not only that 
an accused establish their actual unawareness of unlawfulness, but also imposes an 
additional negligence standard (i.e., “could not be aware of”).

d)	 Defence of mistake and superior orders

1574.	 It should be noted that Article 32(2) of the ICC Statute, which sets out the elements 
of the mistake of law defence (see para. 1597, below), expressly refers to the “supe-
rior orders” provision. Accordingly, Article 32(2) stipulates that mistake of law may 
“be a ground for excluding criminal responsibility if it negates the mental element 
required by such a crime, or as provided for in article 33”.3069

1575.	 There are a number of ways in which an accused might argue mistake of fact and/or 
law in parallel with the superior orders defence. If an accused falsely believed that 
their superior’s order was “not manifestly unlawful”, this false belief may be differ-
entiated in two ways: (1) if the accused was not aware of the facts surrounding the 
order, they would have acted under an error of facts, which means that the mistake 
of fact defence may be applicable (see below, para. 1591); or (2) if the accused made 
an incorrect legal assessment, they would have acted under an error of law, which 
means the mistake of law defence may be applicable (see below, para. 1591).3070

1576.	 For example, scenario (2) could arise in a situation in which a soldier killed a civilian 
on the basis of an order that they believed was lawful. In such a situation, the sol-
dier would have acted with the requisite intent and, thus, fulfilled the objective and 
subjective elements of the war crime of killing civilians.3071 However, by virtue of 
the superior orders defence, combined with the mistake of law defence (discussed 
in more detail below, see para.1597), if the soldier cannot be found at fault for not 
recognising the unlawfulness of the order, the soldier’s mistaken belief that their 
superior’s order was lawful may relieve them of criminal responsibility for the war 
crime of killing civilians.3072 Note however, in light of the additional “negligence” 

3066	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1194.

3067	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1194.

3068	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1194.

3069	 ICC Statute, Article 32(2) (emphasis added).
3070	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1195; Ambos, ‘Defences in international criminal law’ in Brown (ed.), Cheltenham et al., Research Handbook 
on International Criminal Law, Elgar, 2011, p. 323.

3071	 Ambos, ‘Defences in international criminal law’ in Brown (ed.), Cheltenham et al., Research Handbook on International 
Criminal Law, Elgar, 2011, p. 323.

3072	 Ambos, ‘Defences in international criminal law’ in Brown (ed.), Cheltenham et al., Research Handbook on International 
Criminal Law, Elgar, 2011, p. 323.
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element required under the CCU (i.e. that the accused “could not be aware of the 
criminal nature of [the] order”), a subjective mistaken belief as to the unlawfulness 
of the order may be insufficient to exclude culpability on this basis (see below, paras 
1594-1595, regarding negligence and mistake of law).

1577.	 In the same vein, the mistake of law defence may be applicable where an accused 
mistakenly believed they were under a “legal obligation to obey” (per Article 33(1)(a) 
of the ICC Statute) the superior order/instruction in question.3073

5.	 The principle of legality

1578.	 In addition to the specific defences listed above, i.e., those referred to as “circum-
stances excluding criminality” under the CCU, the potential also exists for an accused 
to invoke the principle of legality as a jurisdictional defence in war crimes trials in 
Ukraine. The principle of legality, and, specifically, its corollary maxims of nullen 
crimen sine lege (“no crime without law”) and nulla poena sine lege (“no penalty without 
law”), is a fundamental component of criminal justice and the rule of law.3074 This 
principle is enshrined in the CCU under Articles 3 through 5, as well as Articles 22 and 
23 of the ICC Statute and Article 7 of the European Convention on Human Rights.3075

1579.	 An accused may invoke the principle of legality as a defence on the basis that por-
tions of the wording of Article 438 are somewhat open-ended (i.e., the prohibitions 
against the “use of methods of the warfare prohibited by international instruments” 
and “any other violations of rules of the warfare stipulated by international treaties, 
ratified by the Verkhovna Rada of Ukraine”). Accordingly, an accused may invoke the 
principle of legality to argue that it was not sufficiently foreseeable that their conduct 
(charged under those portions of Article 438) was criminalised.

1580.	 According to the European Court of Human Rights (ECtHR), using the “blanket ref-
erence” or “legislation by reference” technique in criminalising acts or omissions is 
not, as such, incompatible with the principle of legality.3076 However, it is essential 
that the referencing provision (i.e., Article 438 of the CCU) and the referenced provi-
sion (i.e., the provisions of international treaties), read together, enable the accused 
to foresee, if need be with the help of appropriate legal advice, what conduct would 
make them criminally liable.3077 In such cases, the scope of the concept of foresee-
ability depends, to a considerable degree, on the content of the instrument at issue, 
the field it is designed to cover, and the number and status of the accused.3078

3073	 Kahn et al., Archbold: International Criminal Courts, Practice Procedure and Evidence, 5th Edition, Sweet & Maxwell, 
2018, p. 1698.

3074	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 950.

3075	 CCU, Article 3; ICC Statute, Articles 22, 23; European Convention on Human Rights, Article 7.
3076	 See also, ECtHR, Advisory Opinion concerning the use of the “blanket reference” or “legislation by reference” 

technique in the definition of an offence and the standards of comparison between the criminal law in force at the 
time of the commission of the offence and the amended criminal law, para. 74.

3077	 ECtHR, Advisory Opinion (29 May 2020), para. 74.
3078	 ECtHR, Advisory Opinion (29 May 2020), paras 61, 67.
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1581.	 In the context of war crimes trials, the critical question is whether, at the time of the 
offence, the laws and customs of war were sufficiently accessible and foreseeable to 
the accused.3079 In other words, the accused must be able to appreciate that their con-
duct is criminal in the sense generally understood, without reference to any specific 
provision.3080 This can be established based on, for example, the accused’s status in 
the military; any special military education they have received; their position as a 
commanding officer; their awareness of the law of armed conflict; and, even more 
broadly, the flagrant and cruel nature of the impugned acts which should have led 
the accused to the understanding of their illegality.3081

ECTHR, MILANKOVIC V. CROATIA JUDGEMENT, PARAS 62-65 
[FOOTNOTES OMITTED]
62. As regards foreseeability and accessibility, the Court first reiterates that the scope of the con-
cept of foreseeability depends to a considerable degree on the content of the instrument in issue, 
the field it is designed to cover and the number and status of those to whom it is addressed […]. 
It furthermore reaffirms that, in the context of a commanding officer and the laws and customs 
of war, the concepts of accessibility and foreseeability must be considered together (ibid.).
63. In this light the Court affirms the ICTY’s position in Hadžihasanovic and Others that, in cases 
such as the present one, foreseeability means that the accused must be able to appreciate that 
his conduct is criminal in the sense generally understood, without reference to any specific pro-
vision, and that accessibility does not exclude reliance being placed on a law which is based on 
custom (see paragraph 38 above).
64. Having regard to the flagrant unlawful nature of the war crimes committed by the police units 
under his command, the Court considers that even the most cursory reflection by the applicant 
would have indicated that, at the very least, the impugned omissions on his part risked involving 
command responsibility regardless whether those crimes were committed during international 
or internal conflict or by a military or non-military (police) commander […].
65. That is especially so in the applicant’s case having regard to:

•	 the fact that he was a police commander, and that persons carrying out a professional activ-
ity must proceed with a high degree of caution when pursuing their occupation and can be 
expected to take special care in assessing the risks that such activity entails […];

•	 the domestic courts’ finding that the applicant was a military‑academy‑educated officer who 
had thus known very well that his conduct could make him criminally liable […]; and

•	 the fact that Croatia’s declaration of independence had been adopted already on 25 June 1991 
even though it came into effect only on 8 October 1991 […].

1582.	 In the Abd-Al-Rahman case, the ICC Appeals Chamber endorsed the “accessible 
and foreseeable” test in rejecting the defence’s jurisdictional challenge based on an 
alleged violation of the nullum crimin sine lege principle, enshrined in Article 22(1) 
of the ICC Statute and “fundamental in international law”.3082 In finding that the 
accused was “in a position to understand and comply with his obligations in armed 

3079	 ECtHR, Kononov v. Latvia Judgement, para. 235; ECtHR, Milankovic v. Croatia Judgement, paras 62-66.
3080	 ECtHR, Milankovic v. Croatia Judgement, para. 63.
3081	 ECtHR, Kononov v. Latvia Judgement, para. 235; ECtHR, Milankovic v. Croatia Judgement, paras 62-66.
3082	 ICC, Abd-Al-Rahman Judgement on the appeal of Mr Abd-Al-Rahman against the Pre-Trial Chamber II’s “Decision 

on the Defence ‘Exception d’incompétence’ (ICC-02/05-01/20-302)”, paras 83, 85, 92.
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conflict under international law”, the Appeals Chamber cited the accused’s career as a 
non-commissioned officer in the military; his senior role within the Janjaweed militia; 
his command over other deputies within the militia as well as within the Sudanese 
armed forces; and prior undertakings of the Sudanese government to comply with 
international humanitarian law (IHL).3083

1583.	 Accordingly, the open-ended formulation of Article 438 of the CCU is not inherently 
contrary to the foreseeability criterion of the principle of legality. Indeed, it clearly 
outlines the legal acts to which it refers (i.e., IHL treaties ratified by the Ukrainian 
parliament). Moreover, knowledge of IHL instruments today is widespread in the 
armed forces of modern States. Therefore, it is reasonable to expect that members 
of the armed forces, and other persons acting under the command/control of those 
forces, can and/or should be aware of the applicability and extent of the relevant IHL 
rules, and foresee the consequences of a violation of such rules.

1584.	 That being said, in war crimes cases involving actors such as private military con-
tractors (including recruited prisoners) or poorly-trained, inexperienced conscripts 
who, arguably, may not necessarily be in a position to fully understand and comply 
with their obligations in armed conflict, the invocation of the principle of legality by 
such an accused may pose a unique challenge in the Ukrainian context. That being 
said, judges should note that the ECtHR has found that “even a private soldier could 
not show total, blind obedience to orders which flagrantly infringed not only domes-
tic law, but internationally recognised human rights, in particular the right to life, a 
supreme value in the international hierarchy of human rights.”3084

1585.	 Lastly, bearing in mind the prohibition against the application of criminal liability 
by analogy within Article 3(4) of the CCU, it should be noted that the ICC Statute’s 
counterpart provision (Article 22(2)), in addition to prohibiting interpretation by 
analogy, expressly enshrines the principle of in dubio pro reo (“in case of ambiguity, 
the definition [of a crime] shall be interpreted in favour of the person being investi-
gated, prosecuted, or convicted”).3085

B.	 Defences under ICL that are not explicitly included in the CCU

1586.	 In addition to the defences mentioned above, ICL enshrines a number of additional 
grounds that may exclude criminal responsibility which, due to the realities of in-
ternational crimes, may be relevant during Ukrainian international crimes trials.

1.	 Mistake of fact and mistake of law

1587.	 Mistake of fact and mistake of law are two potential grounds for excluding criminal 
responsibility that are available under ICL but not explicitly mentioned under the 

3083	 ICC, Abd-Al-Rahman Judgement on the appeal of Mr Abd-Al-Rahman against the Pre-Trial Chamber II’s “Decision 
on the Defence ‘Exception d’incompétence’ (ICC-02/05-01/20-302)”, paras 85-90.

3084	 ECtHR, Kononov v. Latvia Judgement, para. 236, citing ECtHR, K.-H.W. v. Germany Judgement, para. 75.
3085	 See also, ICC, Katanga Trial Judgement, paras 53-55.
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CCU (though both grounds are used and discussed in Ukrainian criminal law theory 
and practice).3086

1588.	 The defences of mistake of fact and mistake of law are expressly included in Article 
32 of the ICC Statute.

ICC STATUTE, ARTICLE 32
MISTAKE OF FACT OR MISTAKE OF LAW
1.	 A mistake of fact shall be a ground for excluding criminal responsibility only if it negates the 

mental element required by the crime.
2.	 A mistake of law as to whether a particular type of conduct is a crime within the jurisdiction 

of the Court shall not be a ground for excluding criminal responsibility. A mistake of law may, 
however, be a ground for excluding criminal responsibility if it negates the mental element 
required by such a crime, or as provided for in article 33.

1589.	 Under the ICC Statute, the material elements of a crime must be “committed with 
intent and knowledge”.3087 Pursuant to Article 32 of the ICC Statute, an accused may 
avoid criminal responsibility only if their mistake negates the mental element (i.e., 
the intent and/or knowledge) required by the crime, or, in relation to mistake of law 
only if their mistake relates to a relevant element of the “superior orders” defence 
(see para. 1558, above).

a)	 Mistake of fact

1590.	 A mistake of fact “implies that the defendant mistakenly interpreted a situation or 
the facts of the case”.3088 The “facts” about which an accused is mistaken must be con-
tained in the definition of the crime (i.e., the “descriptive” as opposed to “normative” 
aspects of the definition).3089 For example, a person accused of killing civilians in an 
armed conflict (i.e., the war crime of attacking civilians, see above Chapter 1, Part 
I, Section I.C.3.d)i. “Intentionally directing attacks against the civilian population as 
such or against individual civilians not taking direct part in hostilities (ICC Statute, 
Article 8(2)(b)(i); ICTY Statute, Article 3)”) may invoke this defence by arguing that 
they honestly mistook the civilians for soldiers.3090 Given that an express element of 
that crime is an accused’s intention to make “a civilian population as such or indi-
vidual civilians not taking part in hostilities” the object of the attack,3091 as a result of 

3086	 See e.g., Antonyuk, ‘Factual Error and Placing in Danger in the Differentiation of Criminal Responsibility for an 
Uncompleted Crime’ Criminal Law and Criminology 286, 2020, p. 286; Dudorov and Havronyuk (eds), Criminal law: 
Educational manual, Vaite, 2014, pp 209-213.

3087	 ICC Statute, Article 30(1).
3088	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 

327.
3089	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1170.
3090	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 

327.
3091	 See, ICC, Elements of Crimes, Article 8(2)(b)(i), Element Three.
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said mistake of fact, the accused person would not have the requisite mens rea, and 
their criminal responsibility would thus be excluded.

1591.	 As another example, a person who launched an attack on a building not realising 
that it was a protected religious building (i.e., the war crime of attacking buildings 
dedicated to religion, see above Chapter 1, Part I, Section I.C.3.d)v. “Intentionally 
directing attacks against buildings dedicated to religion, education, art, science or 
charitable purposes, historic monuments, hospitals and places where the sick and 
wounded are collected, provided they are not military objectives (ICC Statute, Article 
8(2)(b)(ix)”) may invoke this defence as they would not possess the requisite mental 
element required by the crime.3092 The burden rests on the accused to demonstrate 
that they were honestly mistaken.3093 An accused’s ability to demonstrate the reason-
able nature of their mistake would increase their likelihood of success in this regard; 
however, reasonableness is not an express element of this defence.3094

1592.	 Under Ukrainian criminal law, the general rule for all types of factual error is that 
criminal liability will depend on what the accused was aware of, or should have 
been aware of, at the time they committed the act, or whether they could foresee 
the occurrence of socially dangerous consequences.3095 In this respect, Ukrainian 
criminal law corresponds with the limited applicability of Article 32(1), i.e., to the 
mental elements of crimes. The mens rea required under the ICC Statute (“intent and 
knowledge”) is likewise similar to that required under the CCU.3096

1593.	 A number of crimes under the ICC Statute encompass a negligence standard, in 
addition to the standard mental elements of intent and knowledge. For instance, for 
the war crime of using, conscripting or enlisting children, it must be established that 
an accused “knew or should have known that such person or persons were under the 
age of 15 years”.3097 Accordingly, in the absence of actual knowledge, it will therefore 
suffice if the prosecution establishes that an accused was negligent as to the age(s) 
of the children that they used, conscripted or enlisted.3098

1594.	 It follows that, for such crimes, mistake of fact will not automatically negate this men-
tal element. Accordingly, a determination of whether the defence of mistake of fact 
will nevertheless succeed may depend upon whether the mistake was unavoidable or 
avoidable.3099 If it was unavoidable, it is likely that the additional mental element (e.g., 
negligence) would not be established and the defence would succeed.3100 However, if 

3092	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1170.

3093	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 
329.

3094	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 
329.

3095	 Dudorov and Havronyuk (eds), Criminal law: Educational manual, Vaite, 2014, p. 212.
3096	 ICC Statute, Article 30; CCU, Articles 23 and 24.
3097	 ICC, Elements of Crimes, Article 8(2)(b)(xxvi), Element Three (emphasis added).
3098	 See, ICC, Elements of Crimes, Article 8(2)(b)(xxvi), Element Three.
3099	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1171. See also, Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic 
EPublisher, 2017, p. 330.

3100	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

Chapter I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

https://www.osce.org/files/f/documents/8/9/358166.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://zakon.rada.gov.ua/laws/show/2341-14#Text
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf


598  

the mistake was avoidable (e.g., the mistake was due to negligence or imprudence), 
the mistake may be insufficient to negate the additional mental element and thus to 
exclude criminal responsibility.3101

1595.	 Judges should also be aware that, even if they ultimately determine that an accused’s 
mistake of fact defence has not succeeded in excluding their criminal responsibility, 
the mistake may still amount to a circumstance that should be taken into account in 
mitigation of punishment.3102

CASE STUDY: MISTAKE OF FACT
The US Military Court in Calley v. Callaway set out the following principle which may assist judges 
in determining whether an accused’s state of mind indeed reflected a mistake of fact:

[T]o be exculpatory, the mistaken belief must be of such a nature that the conduct would have 
been lawful had the facts actually been as they were believed to be.3103

Situation 1
Applying this principle to a situation in which the accused mistakenly thought they were 
attacking soldiers and not civilians, the mistake of fact defence may indeed succeed given 
that, if the facts had “actually been as they were believed to be” by the accused (i.e., had the 
attacked persons actually been soldiers), the accused’s conduct would have been lawful as 
soldiers are considered lawful targets of attack during an armed conflict.3104

Situation 2
Where an individual is accused of directing a missile attack on a civilian, if the accused 
genuinely (but mistakenly) believed that the attacked object was a military objective, this 
mistake of fact would exclude the qualification of the attack as the war crime of attacking 
civilian objects,3105 which requires the accused to intentionally target a civilian object with 
the knowledge of the protected status of such object. Note, however, that such an attack 
may nonetheless constitute other violations of IHL, for instance, the failure to undertake 
precautionary measures to verify the target’s nature.3106

b)	 Mistake of law

1596.	 A mistake of law “implies that the defendant erroneously evaluated the law.”3107 For 
example, a person accused of killing civilians in an armed conflict may attempt to 

2016, p. 1171.
3101	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 

330; Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1171.

3102	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, p. 
330; Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 
2016, p. 1171. See also, CCU, Article 66(2).

3103	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, pp 
330-331 citing US Military Court, Calley v. Callaway, 1975.

3104	 Additional Protocol I, Article 43(2).
3105	 ICC Statute, Article 8(2)(b)(ii); Additional Protocol I, Article 52(1).
3106	 Additional Protocol I, Article 57.
3107	 Klamberg, Commentary on the Law of the International Criminal Court, Torkel Opsahl Academic EPublisher, 2017, pp 

327, 331.
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invoke this defence by arguing that they did not know that the law prohibited killing 
civilians in an armed conflict.

1597.	 Under Ukrainian criminal law, in general, a mistake of law will not exclude criminal 
responsibility.3108 Conversely, under the ICC Statute, mistake of law may exclude crim-
inal liability in certain circumstances.3109 However, the ICC’s approach to mistake of 
law is complicated by several nuances, which Ukrainian judges may want to take into 
consideration if they encounter an accused who invokes the mistake of law defence.

1598.	 According to the first part of sentence one of Article 32(2) of the ICC Statute, a mistake 
of law as to “whether a particular type of conduct is a crime” shall not be a ground 
for excluding criminal responsibility.3110 Thus, such a mistake would be an irrelevant 
error that will not exclude the criminal responsibility of the accused.3111 Additionally, 
if the accused correctly evaluates certain conduct as criminal, but is mistaken about 
whether this conduct falls “within the jurisdiction of the ICC” (per the second part of 
sentence one of Article 32(2)), this too will not exclude their criminal responsibility as 
this knowledge is not an essential element of the crime.3112 Similarly, under national 
law, an accused’s mistaken evaluation about which court is competent to prosecute 
the crime is also irrelevant to a determination of their criminal responsibility.3113

CASE EXAMPLE — MISTAKE OF LAW
ICC, LUBANGA DECISION ON CONFIRMATION OF CHARGES, PARAS 
304-305
In the Lubanga case before the ICC, the Pre-Trial Chamber rejected the defence’s argument that the 
accused was “unaware that voluntarily or forcibly recruiting children under the age of fifteen years 
and using them to participate actively in hostilities” would entail criminal responsibility under 
the ICC Statute on the basis of, inter alia, the limited scope of mistake of law as set out in the first 
sentence of Article 32(2): “[a] mistake of law as to whether a particular type of conduct is a crime 
within the jurisdiction of the Court shall not be a ground for excluding criminal responsibility“.

1599.	 Sentence two of Article 32(2) stipulates that mistake of law may be a valid ground 
for excluding criminal responsibility only if it negates the mental element required 
by the crime at issue (or where it affects relevant elements of the “superior orders” 
defence — see, para. 1558, above).3114 According to the ICC Pre-Trial Chamber, “the 
defence of mistake of law can succeed under article 32 of the Statute only if [an ac-

3108	 Dudorov and Havronyuk (eds), Criminal law: Educational manual, Vaite, 2014, pp 210-211.
3109	 ICC Statute, Article 32(2).
3110	 ICC Statute, Article 32(2).
3111	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1172.
3112	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1172.
3113	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1172.
3114	 ICC Statute, Article 32(2).
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cused] was unaware of a normative objective element of [a] crime as a result of not 
realising its social significance (its everyday meaning)”.3115

1600.	 By way of example, if a person is not aware of the purpose for which “a flag of truce” 
is used — in other words, they do not realise its “social significance” — it follows that 
they cannot know of the “prohibited nature” of its (improper) use, as required by 
Article 8(2)(b)(vii) of the ICC Statute (see Chapter 1, Part I, Section I.C.3.d)ii. “Making 
improper use of distinctive signs (ICC Statute, Article 8(2)(b)(vii))”).3116

1601.	 There are only a few other legal elements in the ICC Statute, in addition to the afore-
mentioned example, to which a mistake of law could relate. For instance, the prohi-
bition against employing weapons, projectiles and material and methods of warfare 
which are of a nature to cause superfluous injury or unnecessary suffering or which 
are inherently indiscriminate under Article 8(2)(b)(xx) stipulates that such weapons, 
projectiles, material and methods must be, inter alia, “the subject of a comprehensive 
prohibition”.

1602.	 A mistake of law in this regard could arise in two scenarios, First, if the accused is 
unaware of any such prohibitive rule, they do not know the relevant facts, i.e., the 
basis upon which this legal element is built, and, therefore, they cannot be aware that 
their behavior violates this legal prohibition.3117 As such, this mistake of law would 
negate the accused’s mental element, i.e., their knowledge of the prohibition, and 
operate to exclude their criminal responsibility.3118 Conversely, however, a person 
could have the correct perception of the situation, i.e., be aware of the prohibition, 
but erroneously believe that the prohibition is not applicable to their conduct.3119 In 
this situation, the person would have made a legal judgement (or value judgement) 
that is not an element of the crime and, therefore, the mistake of law would be of no 
relevance and would not exclude the person’s criminal responsibility.3120

1603.	 Note also that the inclusion of the word “may” in Article 32(2) appears to leave dis-
cretion to judges in relation to whether the mistake of law in question would exclude 
criminal responsibility.3121 Additionally, even if the mistake of law defence fails, judges 
can, nevertheless, take this mistake into consideration as a circumstance mitigating 
punishment.3122

3115	 ICC, Lubanga Decision on Confirmation of Charges, para. 316.
3116	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1172.
3117	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1173.
3118	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1173.
3119	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1173.
3120	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 1173.
3121	 Cassese et al. (eds), The Rome Statute of the International Criminal Court: A Commentary, Oxford University Press, 

2002, pp 941-942.
3122	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, pp 1173-1174. See also, CCU, Article 66(2).

Chapter I — SUBSTANTIAL INTERNATIONAL CRIMINAL LAW

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2007_02360.PDF
https://zakon.rada.gov.ua/laws/show/2341-14#Text


601  

2.	 Defences embedded in the elements of international crimes

1604.	 In addition to the statutory defences listed above (e.g., necessary defence, physical or 
mental coercion), there are a number of additional “defences” available to an accused 
that can be derived from the elements of international crimes.

1605.	 For example, judges should be aware that an individual accused of attacking civilians 
or civilian objects,3123 a common occurrence throughout the war in Ukraine, will likely 
attempt to defend their actions by arguing that they did not intend to attack civilians 
or civilian objects or, in relation to the latter, that the object was actually a “dual-use 
object”,3124 and, thus, the object was a legitimate target for attack. In other words, an 
accused may argue that they did not possess the requisite mens rea for their conduct 
to amount to a war crime. Nevertheless, if the effects on the civilian population and/
or civilian objects, in general, exceed the anticipated military advantage, the attack 
would still violate IHL and the lack of intent defence would fail (see also, the defence 
related to the principle of proportionality, discussed at para. 1610 678, below).

1606.	 Another defence that judges may encounter frequently is that of “military necessity”. 
A number of war crimes specifically require, as an element of the crime, that it be 
established that the alleged criminal act(s) were “not justified by military necessity” — 
for instance, the war crimes of destruction or seizure of property.3125 In a similar vein, 
the ICC Elements of Crimes specifically requires that, in relation to the war crime of 
pillaging, the pillaged property must be “appropriated for private or personal use”.3126 
Therefore, in accordance with the ICC Elements of Crimes and ICC case law, appro-
priation of property for reasons of military necessity cannot constitute pillaging.3127

3123	 See e.g., ICC Statute, Articles 8(2)(b)(i) and 8(2)(b)(ii).
3124	 A "dual-use object" is an object that serves both civilian and military functions and can therefore be legally targeted. 

Typical dual-use objects are transport systems such as roads, bridges and railways, but can also include, for exam-
ple, a power station supplying electricity to a military base and a hospital. See, Bring, ‘International Humanitarian 
Law After Kosovo: Is Lex Lata Sufficient?’ (2002) 71 Nordic Journal of International Law 39, p. 42; Shue and Wippman, 
‘Limiting Attacks on Dual-Uses Facilities Performing Indispensable Civilian Functions’ 35 Cornell International Law 
Journal 559, 2002, pp 563-566.

3125	 See e.g., ICC, Elements of Crimes, Article 8(2)(a)(iv), Element Two; Article 8(2)(b)(xiii), Element Five. For more 
information on the elements of these crimes, including military necessity, see Chapter 1, Part I, Section I.C.3.c)
i. "Extensive destruction and appropriation of property, not justified by military necessity and carried out unlaw-
fully and wantonly (ICTY Statute, Article 2(d); ICC Statute, Article 8(2)(a)(iv))"; Chapter 1, Part I, Section I.C.3.c)iii. 
"Destroying or seizing the enemy’s property unless such destruction or seizure be imperatively demanded by the 
necessities of war (Article 8(2)(b)(xiii) of the ICC Statute)".

3126	 ICC, Elements of Crimes, Article 8(2)(b)(xvi), Element Two.
3127	 See, ICC, Elements of Crimes, Article 8(2)(b)(xvi), Element Two, fn 47; see also, ICC, Ongwen Trial Judgement, para. 

2767.
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WAR CRIMES FOR WHICH THE "MILITARY NECESSITY" JUSTIFICATION 
MAY BE APPLICABLE

•	 War crime of destruction or seizure/appropriation of property.3128

•	 War crime of pillaging.3129

1607.	 “Military necessity” can be defined as “those measures which are indispensable for 
securing the ends of the war, and which are lawful according to the modern law and 
usages of war”.3130 However, it is only imperative reasons of military necessity, i.e., 
“the most serious reasons which are of an imperative nature”, that may justify the 
commission of the prohibited act.3131 In addition, judges should note that the invo-
cation of military necessity as a defence will only be valid if military necessity is, 
itself, an element of the offense charged (i.e., it is not a general defence applicable 
to all war crimes).3132 Further, military necessity can never be used as a justification 
for attacking civilians or the civilian population as such.3133

ICC, KATANGA TRIAL JUDGEMENT, PARA. 894 [FOOTNOTES OMITTED]
The Chamber observes that only “imperative” reasons of military necessity, where the perpetrator 
has no other option in this regard, could justify acts of destruction which would otherwise be 
proscribed […]. To determine whether the destruction of property fell within military necessity, 
the Chamber will conduct a case-by-case assessment by considering, for example, whether the 
destroyed property was defended or whether specific property was destroyed.

1608.	 In certain (limited) circumstances, an additional defence that may be available to an 
accused is one based on a “state of necessity”, as opposed to military necessity, but 
framed in elements of the defence of duress. In this regard, Article 39(1) of the CCU 
(i.e., extreme necessity) could prima facie be of relevance. Accordingly, in the Ongwen 

3128	 See e.g., Hague Regulations, Article 23(g); First Geneva Convention, Article 50; Second Geneva Convention, Article 
50; Fourth Geneva Convention, Article 147; CCU, Article 438; ICC Statute, Articles 8(2)(a)(iv) and 8(2)(b)(xiii).

3129	 ICC Statute, Article 8(2)(b)(xvi); ICC, Elements of Crimes, Article 8(2)(b)(xvi), fn. 47. However, note that the re-
quirement that the appropriation of property be for private or personal use is particular to the ICC (i.e., not part 
of customary or conventional IHL) (ICC, Bemba Trial Judgement, para. 120). Other tribunals have found this to be 
unduly restrictive to be an element of the crime of pillage (SCSL, Brima et al. Trial Judgement, para. 754). Therefore, 
in domestic prosecutions, proving this element may not be strictly necessary to establish the crime of pillaging. See 
e.g., Fourth Geneva Convention, Article 33: “Pillage is prohibited”; Hague Regulations, Article 28: “The pillage of a 
town or place, even when taken by assault, is prohibited”.

3130	 ICTY, Kordic and Cerkez Appeals Judgement, para. 686; ICC, Katanga Trial Judgement, para. 894.
3131	 Triffterer and Ambos, The Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 

2016, p. 443.
3132	 ICC, Katanga Decision on the Confirmation of Charges, para. 318; Ambos, ‘Defences in international criminal law’ 

in Brown (ed), Cheltenham et al., Research Handbook on International Criminal Law, Elgar, 2011, p. 325.
3133	 ICTY, Galic Trial Judgement, para. 44, fn. 76. See also, Additional Protocol I, Article 51(2); Ambos, ‘Defences in in-

ternational criminal law’ in Brown (ed.), Cheltenham et al., Research Handbook on International Criminal Law, Elgar, 
2011, p. 325.
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case at the ICC, the Trial Chamber held that the mere fact that property appropri-
ated by combatants was “essential to their survival, such as food”, does not, in and 
of itself, make the appropriation one of military necessity.3134 However, in the ICC’s 
Katanga case, the defence sought to argue that the perpetrators of pillaging should 
be excluded from incurring criminal responsibility as the appropriated property in 
question was “essential to survival”, relying on the statutory defence of duress under 
Article 31(1)(c) of the ICC Statute.3135 While the Trial Chamber rejected this argument 
on the facts, it did endorse the principle that “in the context of an actual or looming 
famine, a state of necessity may be an exception to the prohibition on the appropri-
ation of public or private property”.3136 Notably, in this case, the Trial Chamber held 
that, “[i]n specific situations, appropriation of livestock and food could, indeed, and 
on its own, constitute a response to a grave, ongoing or imminent threat to physical 
integrity.”3137

1609.	 Similarly, the war crime of excessive incidental death, injury, or damage contains 
within it the IHL principle of proportionality,3138 which prohibits the launching of 
an attack against a lawful military target that “may be expected to cause incidental 
loss of civilian life, injury to civilians, damage to civilian objects, or a combination 
thereof, which would be excessive in relation to the concrete and direct military ad-
vantage anticipated”.3139 Accordingly, an accused may attempt to defend themselves 
against such a charge by, for example, arguing that the result of the attack was not 
excessive in relation to the military advantage anticipated,3140 or that they took all 
feasible precautions prior to launching the attack.3141 In relation to the former, judges 
must “assess the ‘military advantage’ from the attacker’s perspective, but the advan-
tage must be definite and cannot in any way be indeterminate or potential.”3142 In 
relation to the latter, the relevant precautions judges will have to evaluate include, 
among others, the choice of the means and methods of warfare;3143 the assessment 
of the effects of the attack;3144 the suspension of an attack;3145 and the provision of 
effective advance warning.3146

3134	 See, ICC, Ongwen Trial Judgement, para. 2767;
3135	 See, ICC, Katanga Trial Judgement, para. 955.
3136	 See, ICC, Katanga Trial Judgement, para. 955. See also, ICTY, Hadzihasanovic and Kubura Trial Judgement, para. 53.
3137	 See, ICC, Katanga Trial Judgement, para. 956.
3138	 ICC Statute, Article 8(2)(b)(iv); Additional Protocol I, Article 57(2)(a)(iii). For more information on the elements of 

this crime, see Chapter 1, Part I, Section I.C.3.d)iii. "Intentionally launching an attack in the knowledge that such 
attack will cause incidental loss of life or injury to civilians or damage to civilian objects or widespread, long-term 
and severe damage to the natural environment which would be clearly excessive in relation to the concrete and 
direct overall military advantage anticipated (ICC Statute, Article 8(2)(b)(iv); ICTY Statute, Article 3)".

3139	 Additional Protocol I, Article 51(5)(b); ICRC, Customary IHL Database, Rule 14.
3140	 ICC, Elements of Crimes, Article 8(2)(b)(iv), fn. 36 (“The expression ‘concrete and direct overall military advantage’ 

refers to a military advantage that is foreseeable by the perpetrator at the relevant time. Such advantage may or 
may not be temporally or geographically related to the object of the attack.”).

3141	 Additional Protocol I, Article 57(1). See also, ICRC, Commentary on the Additional Protocols, Article 57, para. 2198.
3142	 ICC, Katanga Trial Judgement, para. 893.
3143	 Additional Protocol I, Article 57(2)(a)(ii); ICRC, Customary IHL Database, Rule 17.
3144	 Additional Protocol I, Article 57(2)(a)(iii); ICRC, Customary IHL Database, Rule 18.
3145	 Additional Protocol I, Article 57(2)(b); ICRC, Customary IHL Database, Rule 19.
3146	 Additional Protocol I, Article 57(2)(c); ICRC, Customary IHL Database, Rule 20.
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ADDITIONAL PROTOCOL I, ARTICLE 57
2. With respect to attacks, the following precautions shall be taken:
	 a) those who plan or decide upon an attack shall:
		  (i)	� do everything feasible to verify that the objectives to be attacked are neither civilians 

nor civilian objects and are not subject to special protection but are military objectives 
within the meaning of paragraph 2 of Article 52 and that it is not prohibited by the 
provisions of this Protocol to attack them;

		  (ii)	� take all feasible precautions in the choice of means and methods of attack with a view 
to avoiding, and in any event to minimizing, incidental loss of civilian life, injury to 
civilians and damage to civilian objects;

		  (iii)	�refrain from deciding to launch any attack which may be expected to cause incidental 
loss of civilian life, injury to civilians, damage to civilian objects, or a combination 
thereof, which would be excessive in relation to the concrete and direct military 
advantage anticipated;

	 b)	� an attack shall be cancelled or suspended if it becomes apparent that the objective is 
not a military one or is subject to special protection or that the attack may be expected 
to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or 
a combination thereof, which would be excessive in relation to the concrete and direct 
military advantage anticipated;

	 c)	� effective advance warning shall be given of attacks which may affect the civilian popu-
lation, unless circumstances do not permit.

1610.	 Another example relates to missile or artillery attacks directed against the civilian 
population or civilian objects.3147 The mere fact that damage was inflicted on civilian 
objects or that the attack resulted in civilian casualties is not determinative of whether 
a war crime was in fact committed; nor is it determinative of which war crime such an 
attack could be classified as. Indeed, while such an attack could amount to, inter alia, 
an intentional act of targeting civilians,3148 or an indiscriminate or disproportionate 
attack,3149 an accused could argue, to the contrary, that the damage to the civilian pop-
ulation or civilian objects was a proportionate, collateral effect of a lawful attack on 
a military objective and, thus, that no crime occurred. Likewise, as mentioned above 
(see para.1602), an accused may argue that they lacked the requisite intent to target 
civilians or civilian objects — for instance, by claiming that the intended target was 
a lawful military objective, but that due to malfunctioning of weapons or incorrect 
coordinates, the shell or missile hit a different area than intended — thus negating 
the accused’s liability. Accordingly, judges should carefully examine the elements of 
the relevant crimes, and assess whether the facts on the ground reasonably satisfy 
those elements.

3147	 See e.g., ICC Statute, Articles 8(2)(b)(i) and 8(2)(b)(ii). See also Chapter 1, Part I, Section I.C.3.d)i. "Intentionally 
directing attacks against the civilian population as such or against individual civilians not taking direct part in 
hostilities (ICC Statute, Article 8(2)(b)(i); ICTY Statute, Article 3)"; Chapter 1, Part I, Section I.C.3.d)ii. "Intentionally 
directing attacks against civilian objects, that is, objects which are not military objectives (ICC Statute, Article 8(2)
(b)(ii); ICTY Statute, Article 3)".

3148	 Additional Protocol I, Article 51(2) and 52; Customary IHL, Rules 1 and 7; ICC Statute, Article 8(2)(b)(i).
3149	 Additional Protocol I, Articles 51(4)-(5) and 85(3)(b); ICC Statute, Article 8(2)(b)(iv).
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1611.	 The war crime of deportation and forcible transfer, which prohibits deporting or 
transferring one or more persons to another State or to another location, provides 
another example of a crime the elements of which can provide the basis of a poten-
tial defence.3150 While such conduct is prohibited, the Fourth Geneva Convention, as 
well as the jurisprudence of the international courts and tribunals, provides for an 
exception according to which “the Occupying Power may undertake total or partial 
evacuation of a given area if the security of the population or imperative military 
reasons so demand”.3151 Nevertheless, even where a deportation or transfer has been 
justified for reasons of securing the security of the population or for imperative mil-
itary reasons, the displaced persons must be returned to their homes as soon as the 
situation allows.3152 In addition, to qualify as a war crime, the displacement must be 
forcible.3153 Accordingly, as will be discussed in more detail below (see para. 1614), an 
individual accused of the war crime of deportation can also attempt to defend them-
selves against this charge by arguing that the persons they displaced left voluntarily 
(i.e., that they consented to the displacement).3154

1612.	 As a final example, the war crime of unlawful confinement, which prohibits con-
fining one or more protected persons to a certain location, contains an embedded 
“defence” that is also based on IHL.3155 Specifically, the Fourth Geneva Convention 
and jurisprudence of the international courts and tribunals permit confinement of 
such persons, for a time, provided that the persons deprived of their liberty are con-
fined “only if the security of the Detaining Power makes it absolutely necessary”.3156 
The following activities, inter alia, may justify confinement for reasons of security: 
direct participation in hostilities; espionage; sabotage; and intelligence sharing with 
the enemy State or enemy nationals.3157 Nevertheless, even if judges are satisfied that 
one of these reasons of security are established on the facts, the accused must, nev-
ertheless, have provided detainees the requisite procedural safeguards as set out in 
the Fourth Geneva Convention.3158

3150	 ICC, Elements of Crimes, Article 8(2)(a)(vii)-1, Element One. See also, Fourth Geneva Convention, Articles 49(1), 147. 
For more information on the elements of this crime, see Chapter 1, Part I, Section I.C.3.b)ix. "Unlawful deportation 
or transfer (ICC Statute, Article 8(2)(a)(vii); ICTY Statute Article 2(g))".

3151	 Fourth Geneva Convention, Article 49(2). See also, ICTY, Stakic Appeal Judgement, para. 284; ICTY, Krstic Trial 
Judgement, para. 524; ICTY, Popovic et al. Trial Judgement, para. 901; ICTY Tolimir Trial Judgement, para. 798; ICTY, 
Stanisic and Simatovic Trial Judgement, para. 994.

3152	 Fourth Geneva Convention, Article 49(2). See also, ICTY, Stanisic and Simatovic Trial Judgement, para. 994; ICTY, 
Krstic Trial Judgement, para. 524; ICTY, Blagojevic & Jokic Trial Judgement, para. 599; ICTY, Krajisnik Trial Judgement, 
para. 725.

3153	 Fourth Geneva Convention, Article 49(1): “Individual or mass forcible transfers, as well as deportations of protected 
persons from occupied territory to the territory of the Occupying Power or to that of any other country, occupied 
or not, are prohibited, regardless of their motive” (emphasis added).

3154	 Triffterer and Ambos, Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck, Hart, 
Nomos, 2016, pp 347-348; ICRC, Commentary on the Fourth Geneva Convention, 1956, Article 49, p. 279.

3155	 ICC, Elements of Crimes, Article 8(2)(a)(vii)-2, Element One. See also, Fourth Geneva Convention, Articles 42, 78. 
For more information on the elements of this crime, see Chapter 1, Part I, Section I.C.3.b)x. "Unlawful confinement 
(ICC Statute, Article 8(2)(a)(vii); ICTY Statute Article 2(g))".

3156	 Fourth Geneva Convention, Articles 42, 78; ICTY, Krnojelac Trial Judgement, para. 123; ICTY, Celebici Trial Judgement, 
paras 576- 577; ICTY, Prlic et al. Trial Judgement, para. 134; ICRC, ‘Internment in Armed Conflict: Basic Rules and 
Challenges’ (25 November 2014), p. 3.

3157	 ICTY, Prlic et al. Trial Judgement, para. 65; ICRC, Internment in Armed Conflict: Basic Rules and Challenges, 25 
November 2014, p. 4.

3158	 Fourth Geneva Convention, Articles 43 and 78. See also, ICTY, Celebici Trial Judgement, para. 583; ICTY, Celebici 
Appeal Judgement, para. 322; ICTY, Prlic et al. Trial Judgement, para. 136; Triffterer and Ambos, The Rome Statute of 
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https://uprightsonline.sharepoint.com/Users/morgangrant/Library/Mobile Documents/com~apple~CloudDocs/GRC/Resources/rosecutor v. Popović et al., IT-05-88-T, Trial Judgment, 10 June 2010 (‘Popović et al. Trial Judgment’),
https://www.icty.org/x/cases/tolimir/tjug/en/121212.pdf
https://www.icty.org/x/cases/stanisic_simatovic/tjug/en/130530_judgement_p1.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/380
https://www.icty.org/x/cases/stanisic_simatovic/tjug/en/130530_judgement_p1.pdf
https://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf
https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/bla-050117e.pdf
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ICTY, CELEBICI TRIAL JUDGEMENT, PARA. 583
The security of the State concerned might require the internment of civilians and, furthermore, 
the decision of whether a civilian constitutes a threat to the security of the State is largely left to 
its discretion. However, it must be borne in mind that the measure of internment for reasons of 
security is an exceptional one and can never be taken on a collective basis. An initially lawful 
internment clearly becomes unlawful if the detaining party does not respect the basic procedural 
rights of the detained persons and does not establish an appropriate court or administrative board 
as prescribed in article 43 of Geneva Convention IV.

3.	 Consent

1613.	 Another circumstance excluding criminality that judges may encounter is the defence 
of consent. This defence can only be invoked in relation to crimes that are committed 
against individuals (e.g., sexual offences or deprivation of liberty) as opposed to those 
that affect a broad range of individuals or the “collective” (e.g., attacks on civilians/ 
civilian objects).3159 However, the likelihood that the defence of consent will succeed 
in any event is rare given that, as will be demonstrated, a victims’ ability to consent 
will often be negated by the existence of coercive circumstances, and situations of 
armed conflict, such as that occurring in Ukraine, are characterized as being inher-
ently coercive.3160

1614.	 For instance, as briefly touched on above, the act of deportation and forcible trans-
fer will only amount to a war crime if the displacement was forcible,3161 which is 
understood to include not only physical force, but also other means of physical or 
non-physical coercion.3162 Accordingly, an individual accused of committing the war 
crime of unlawful deportation or forcible transfer may defend themselves against 
this charge by arguing that the persons they displaced left voluntarily (i.e., that they 
consented to the displacement).3163 Nevertheless, in a wartime setting such as that 
existing in Ukraine, it will be difficult for an accused to prove that no force was used 
given that the mere threat of force, or physical or mental coercion, will satisfy this 
element “if the targeted population facing this coercive climate or these threats, has 
no other choice but to leave its territory”.3164 In addition, judges should be aware that 

the International Criminal Court: A Commentary, 3rd Edition, Beck Hart, 2016, p. 350.
3159	 Ambos, ‘Defences in international criminal law’ in Brown (ed.), Cheltenham et al., Research Handbook on International 

Criminal Law, Elgar, 2011, p. 327.
3160	 See e.g., Ambos, ‘Defences in international criminal law’ in Brown (ed.), Cheltenham et al., Research Handbook on 

International Criminal Law, Elgar, 2011, p. 327; ICC, Ongwen Trial Judgement, para. 2710; ICC, Ntaganda Trial Judge-
ment, para. 935; ICC, Bemba Trial Judgement, para. 104.

3161	 Fourth Geneva Convention, Article 49(1): “Individual or mass forcible transfers, as well as deportations of protected 
persons from occupied territory to the territory of the Occupying Power or to that of any other country, occupied 
or not, are prohibited, regardless of their motive” (emphasis added).

3162	 ICTY, Naletilic & Martinovic Trial Judgement, para. 519; ICTY, Krstic Trial Judgement, para. 528; ICTY, Prlic et al. Trial 
Judgement, para. 50.

3163	 Triffterer and Ambos, Rome Statute of the International Criminal Court: A Commentary, 3rd Edition, C.H. Beck, Hart, 
Nomos, 2016, pp 347-348; ICRC, Commentary on the Fourth Geneva Convention, 1956, Article 49, p. 279.

3164	 ICTY, Prlic et al. Trial Judgement, para. 50.
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military commanders or political leaders cannot consent on behalf of the individual, 
for example during population exchange agreements.3165

a)	 Consent and Sexual Violence Cases

1615.	 While consent is a common defence invoked in response to a charge of sexual vio-
lence-related crimes, as will be demonstrated, such a defence will likely fail as con-
sent will often be negated by the existence of coercive circumstances, especially in 
relation to conflict-related sexual violence.

i.	 Consent under the CCU

1616.	 Articles 152, 153 and 154 of the CCU define the ordinary crimes of rape, sexual violence 
and compulsion to sexual intercourse, respectively, as occurring when a “sexual act” 
or “sexual violence” is committed without the “voluntary consent” of the victim. The 
explanatory note to the crime of rape specifies that “consent shall be deemed volun-
tary if it is the result of a person’s free act and deed, with due account of attending 
circumstances”.3166 While this explanatory note fails to provide sufficient clarity on 
what amounts to involuntary consent,3167 it is broad enough (particularly given the 
reference to “due account of attending circumstances”) to be interpreted in line with 
international standards as regards circumstances deemed to nullify consent, as set 
out below.

1617.	 Additionally, in light of the Constitutional Court’s principle of taking a “friendly 
attitude” to international law,3168 and the Ukrainian Courts’ established practice of 
relying upon international instruments and practice when interpreting international 
law principles in their jurisprudence.3169 War crimes under Article 438 of the CCU 
should also be interpreted in line with the elements of the sexual violence crimes 
as defined under ICL.3170 As such, when evaluating cases involving sexual violence, 
judges should focus on coercion and coercive circumstances.

ii.	 Consent under ICL

1618.	 According to general principles of criminal law, “consent” can exclude criminal 
responsibility only if “the consenting victim is entitled to dispose exclusively of 
the (individual) legal interest protected by the offence or offences concerned.”3171 
The applicability of the defence of consent in relation to ICL crimes is thus limited, 

3165	 ICTY, Naletilic & Martinovic Trial Judgement, paras 522-523.
3166	 CCU, Article 152.
3167	 Dudorov, ‘Ukrainian criminal law innovations regarding the liability for sex-delicts: some problematic aspects’, 

LexInform, 4 February 2019; Dudorov, O. Didorenko Luhansk State University of Internal Affairs, Crimes against 
sexual freedom and untouchability (main provisions of criminal legal characteristics), 2018, p. 22.

3168	 Constitutional Court of Ukraine, Decision of 1 June 2016 No. 2-рп/2016, para. 2.3.
3169	 See e.g., Order of the Supreme Court, Case No. 415/2182/20, 3 February 2022 where the Court relied on Article 8bis of 

the ICC Statute and other international instruments to interpret Article 437 of the CCU in line with the international 
crime of aggression. For more information, see above, paras 969.

3170	 See e.g., ICC Statute, Articles 7(2)(g) and 8(2)(b)(xxii).
3171	 Ambos, ‘Defences in international criminal law’ in Brown (ed.), Cheltenham et al., Research Handbook on International 

Criminal Law, Elgar, 2011, p. 327.
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given that it only applies to those crimes directed at protecting individual interests, 
as opposed to those which operate to protect a collective interest (e.g., attacks on 
civilians/civilian objects).3172

1619.	 With respect to crimes in relation to which the defence of consent may be applicable 
(e.g., sexual offences), it should be noted that the existence of a broader coercive 
environment would often operate to negate consent.3173 Coercive environments may 
exist, for instance, when there is a military/security presence in the area;3174 in situ-
ations of armed conflict or occupation; or in circumstances where other war crimes 
or crimes against humanity are being committed on an ongoing basis.3175

ICC, NTAGANDA TRIAL JUDGEMENT, PARA. 935 
[FOOTNOTES OMITTED]
Coercive circumstances need not be evidenced by a show of physical force. Threats, intimidation, 
extortion, and other forms of duress which prey on fear or desperation may constitute coercion, 
and coercion may be inherent in certain circumstances, such as armed conflict or the military 
presence of hostile forces amongst the civilian population. Several factors may contribute to 
creating a coercive environment, such as, for instance, the number of people involved in the 
commission of the crime, or whether the rape is committed during or immediately following a 
combat situation, or is committed together with other crimes. In addition, in relation to the re-
quirement of the existence of a “coercive environment”, it must be proven that the perpetrator’s 
conduct involved “taking advantage” of such a coercive environment.

1620.	 According to ICL, customary international law and international human rights law 
(IHRL), free, voluntary and genuine consent cannot be given in relation to a sexual 
act imposed by actual or threatened force; coercion (such as that caused by fear 
of violence, duress, detention, psychological oppression or abuse of power); by a 
perpetrator taking advantage of a coercive environment (such as armed conflict or 
occupation); or where age, disability, illness, etc. has rendered the victim incapable 
of giving genuine consent.3176 Therefore, under ICL and the CCU, where coercion or 
coercive circumstances have been found to exist, consent would not amount to a valid 
defence to sexual offences. Nor is lack of consent an element of the sexual offence 
crimes under ICL. In other words, prosecutors are not required to demonstrate the 
non-consent (i.e., by their words or deeds) of a victim of sexual offences.3177

3172	 Ambos, ‘Defences in international criminal law’ in Brown (ed.), Cheltenham et al., Research Handbook on International 
Criminal Law, Elgar, 2011, p. 327.

3173	 Ambos, ‘Defences in international criminal law’ in Brown (ed.), Cheltenham et al., Research Handbook on International 
Criminal Law, Elgar, 2011, p. 327.

3174	 See e.g., ICC, Ongwen Trial Judgement, para. 2710; ICC, Ntaganda Trial Judgement, para. 935; ICC, Bemba Trial Judge-
ment, paras 103-104; ECOSOC, Contemporary Forms of Slavery: Systematic Rape, Sexual Slavery and Slavery-Like 
Practices During Armed Conflict, para. 25.

3175	 See e.g., ICC, Ongwen Trial Judgement, para. 2710; ICC, Ntaganda Trial Judgement, para. 935; ICC, Bemba Trial 
Judgement, para. 104.

3176	 See e.g., ICC, Elements of Crimes, Article 7(2)(g)-1, Element 2, Article 8(2)(b)(xxii)-1, Element 2; ICC, Ongwen Trial 
Judgement, para. 2709; ICC, Ntaganda Trial Judgement, para. 934; ICC, Bemba Trial Judgement, paras 105-106; ICC, 
Katanga Trial Judgement, para. 965; ECtHR, M.C. v. Bulgaria Judgement, para. 79, 90, 132, 181.

3177	 ICC, Ongwen Trial Judgement, para. 2709; ICC, Ntaganda Trial Judgement, para. 934; ICC, Bemba Trial Judgement, 
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ICC, ONGWEN TRIAL JUDGEMENT, PARA. 2709 [FOOTNOTES OMITTED]
The establishment of one of the coercive circumstances or conditions set out in the second ele-
ment is sufficient for penetration to amount to rape. It is not necessary to prove the victim’s lack 
of consent and there is no requirement of resistance on the part of the victim.

THE ICC’S GUIDING PRINCIPLES OF EVIDENCE FOR CASES INVOLVING 
SEXUAL VIOLENCE
The above ICL consent standards have been partially codified in Rule 70 of the ICC Rules of Pro-
cedure and Evidence (ICC RPE), which set out guiding principles of evidence for cases involving 
sexual violence.3178

In cases of sexual violence, the Court shall be guided by and, where appropriate, apply the fol-
lowing principles:

(a) Consent cannot be inferred by reason of any words or conduct of a victim where force, 
threat of force, coercion or taking advantage of a coercive environment undermined the 
victim’s ability to give voluntary and genuine consent;
(b) Consent cannot be inferred by reason of any words or conduct of a victim where the victim 
is incapable of giving genuine consent;
(c) Consent cannot be inferred by reason of the silence of, or lack of resistance by, a victim 
to the alleged sexual violence;
(d) Credibility, character or predisposition to sexual availability of a victim or witness cannot 
be inferred by reason of the sexual nature of the prior or subsequent conduct of a victim or 
witness.

In addition, Rule 72 of the ICC RPE establishes a procedure to be followed in cases involving 
sexual offences, where an accused intends to elicit evidence of an alleged victim’s consent (as 
well as evidence of a victim’s prior or subsequent sexual conduct). In sum, prior notification de-
scribing the “substance of the evidence intended to be introduced or elicited,” and the relevance 
of that evidence, must be provided to a Chamber, which will determine whether the evidence is 
admissible only after hearing in camera the views of the Prosecution, the defence, the witness 
and, where applicable, the victim or their legal representative. In making this determination, 
the Chamber must have regard to the statutory rights of an accused under IHRL, and must be 
guided by the principles set out in Rule 70.3179

Lastly, Rule 71 of the ICC RPE acts as a bar to admission of evidence of prior or subsequent sexual 
conduct of a victim or witness. Notably, however, this prohibition is subject to an assessment of 
the probative value of the evidence, and the prejudice that the admission (or non-admission) of 
such evidence may cause to a fair trial or to a fair evaluation of the testimony of a witness, in 
accordance with Article 69(4) of the ICC Statute.

para. 106. For more information on the elements of the sexual violence war crimes, see Chapter 1, Part I, Section 
I.C.3.b)iv. "Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilisation, or any other form 
of sexual violence of comparable gravity (ICC Statute, Article 8(2)(b)(xxii))".

3178	 See, ICC, Rules of Procedure of Evidence, Rule 70(a)-(c).
3179	 See, ICC, Rules of Procedure of Evidence, Rule 72.
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The Ukrainian CPC does not contain similar standards; however, these principles can help guide 
Ukrainian judges when adjudicating conflict related sexual violence cases in order to ensure the 
proceedings of such cases adhere to international standards.

4.	 Linkage to the accused

1621.	 Cases involving international crimes, like all criminal cases, require prosecutors to 
present “linkage evidence” linking an accused to the violation in question.3180

1622.	 Even where an accused is not alleged to have directly and physically perpetrated 
the elements of a crime, they may nevertheless be held responsible for its commis-
sion by virtue of one or more of the various modes of liability under the CCU and 
ICL (e.g., co-perpetrating, organizing, abetting, etc.) (see above, para. 1403). Which 
mode is applicable will depend on the factual matrix of the case and, in particular, 
the extent to which the accused is alleged to have contributed to the crime through 
chains of command and layers of decision-making. Therefore, in cases in which mid- 
or high-ranking politicians, military or security personnel are being tried, “linkage 
evidence” may be particularly nuanced due to defendants’ organizational and/or 
physical remoteness from the crimes in question.3181

1623.	 Regardless of the mode of liability pursued, judges must ensure that the linkage pro-
cedures followed by the prosecution in each case are fair and transparent, in order 
to safeguard the accused’s right to a fair trial.3182

1624.	 Judges should also be aware that, with respect to such senior leadership cases, the 
accused may attempt to defend themselves not by challenging the factual existence 
of the crime-base itself (i.e., by arguing that the crime in question was not actually 
committed, or its respective legal elements have not been established), but rather 
by challenging the “linkage evidence”, and the chain(s) of responsibility purportedly 
linking the accused to the crime.3183 Concretely, this means that defence strategies 
may turn on issues such as, inter alia, an accused’s knowledge of the facts and cir-
cumstances underpinning and surrounding the crimes; their roles within a given 
military or political hierarchy; and the manner in which their conduct (or omissions) 
and/or decisions contributed to the crimes.

3180	 OHCHR, Who’s responsible? Attributing Individual Responsibility For Violations of International Human Rights and 
Humanitarian Law in United Nations Commissions Of Inquiry, Fact-Finding Missions And Other Investigations, 
2018, pp 17, 48.

3181	 OHCHR, Who’s responsible? Attributing Individual Responsibility For Violations of International Human Rights and 
Humanitarian Law in United Nations Commissions Of Inquiry, Fact-Finding Missions And Other Investigations, 
2018, pp 40, 48.

3182	 See e.g., CPC, Articles 17, 20, 22, 24-25, 36, 42; ECHR, Article 6; ICCPR, Article 14; Third Geneva Convention, Articles 
99-108; Additional Protocol I, Articles 45(3), 75.

3183	 ICTY, ICTY Manual on Developed Practices, ICTY — UNICRI Publisher, 2009, p. 122.
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BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

INTRODUCTION

1625.	 Whereas much of the Benchbook focuses on explaining international law, norms, and 
best practices governing war crimes and other international crimes to the Ukrainian 
judiciary, this section of the Benchbook consists of three chapters on procedural topics 
that were identified as of particular interest by the Ukrainian judges and the National 
School of Judges: (1) trials in absentia, (2) the admissibility and assessment of digital 
evidence; and (3) avoiding revictimisation in criminal proceedings.3184 The judges 
were particularly interested in how these topics arise in the context of adjudicating 
war crimes, but, as the relevant chapters show, no special rules of law govern these 
topics to the extent they arise in war crimes trials. Rather, as procedural matters, 
they will be governed by the Ukrainian CPC. Accordingly, this chapter was prepared 
in close consultation with Ukrainian judges and the National School of Judges. Each 
chapter contains a section on Ukrainian domestic legal provisions and caselaw analysis 
as well as a section on international legal standards, best practices, and guidelines.

1626.	 Where applicable, the international sections for each of these topics draw from inter-
national legal standards binding in Ukraine, such as international human rights law 
as represented in the European Convention on Human Rights and the International 
Covenant on Civil and Political Rights. Each section also assesses relevant developments 
from international criminal tribunals in relation to these topics. While the practices 
and procedures of these tribunals are not binding law in Ukraine, they offer specific 
insight at the international level in dealing with these topics in criminal ajudications. 
In this regard, they may provide persuasive authority for Ukrainian judges considering 
these issues. Finally, the international sections also offer international best practices 
and guidelines to the extent available. These best practices and guidelines may also 
be persuasive authority in consideration of these issues.

3184	 Other aspects of criminal proceedings are addressed in other educational resources available at the NSJ.
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PART I: TRIALS IN ABSENTIA — FAIR TRIAL STANDARDS

I.	 Ukrainian National Law Concerning Trials in absentia

A.	 Grounds for Special Pre-Trial Investigation

1627.	 The specifics of special pre-trial investigation of criminal offenses (in absentia) are 
provided for by Chapter 24-1 of the Criminal Procedure Code (CPC), “Specific Aspects 
of Special Pre-Trial Investigations of Criminal Offences” (Articles 297-1 — 297-5).

1628.	 A special pre-trial investigation may not be initiated in all criminal proceedings, but 
with respect to crimes specified in part 2 of Article 297-1 of the CPC, can be initiated 
when the suspect, except for a minor, hides from pre-trial investigation bodies and 
court in the temporarily occupied territory of Ukraine and in the territory of the 
state recognised by the Verkhovna Rada of Ukraine as the aggressor state, to avoid 
criminal liability and/or is declared internationally wanted.

1629.	 In addition, a special pre-trial investigation may also be initiated in the criminal 
proceedings concerning a crime committed by a suspect, in respect of whom the 
authorised body has adopted a decision to hand the suspect over for exchange as a 
prisoner of war and where such an exchange took place. Concurrently, under clause 28 
of Article 3 of the CPC, “a person in respect of whom the authorized body has adopted 
a decision to hand them over for exchange as a prisoner of war” (in the meaning of 
this Code), is any person with a procedural status of a suspect, accused, or convicted 
who has been included by a respective authorised body in the list for exchange as a 
prisoner of war. Hence, based on this, special pre-trial investigation may be started 
only against a prisoner of war who was served with the notice of suspicion before 
the exchange. Before the exchange, such a person may be interrogated by a judge in 
the manner stipulated by Article 225 of the CPC.

1630.	 No special pre-trial investigation of crimes that are not specified in part 2 of Article 
297-1 of the CPC is allowed, except when crimes have been committed by persons who 
hide from the investigation and court in the temporarily occupied territory of Ukraine 
and in the territory of the state recognised by the Verkhovna Rada of Ukraine as the 
aggressor state to evade criminal liability and/or who are declared internationally 
wanted, and if such crimes are being investigated together with the crimes referred to 
in this part within the same criminal proceedings, and the allocation of their records 
may adversely affect the comprehensiveness of the pre-trial investigation and trial.

1631.	 The special pre-trial investigation shall be conducted based on the resolution of the 
investigating judge considering the matter upon the motion filed by the prosecutor 
or by the investigator in coordination with the prosecutor.

1632.	 Article 207-2 of the CPC contains requirements for the motion of the investigator or 
prosecutor to conduct a special pre-trial investigation. Such motion shall include:
1)	 a brief description of circumstances related to the criminal offense that gave rise 

to filing the motion;
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2)	 the legal classification of the criminal offense with the indication of the corre-
sponding article (or part of the article) of the law of Ukraine on criminal liability;

3)	 the description of circumstances giving rise to suspicion that the person is respon-
sible for a criminal offence, and reference to such circumstances;

4)	 in cases stipulated by paragraph one of part two of Article 297-1 of the CPC (when the 
suspect is hiding from the investigation) — information confirming that the suspect 
has left and/or stays in the temporarily occupied territory of Ukraine, the territory 
of the state recognised by the Verkhovna Rada of Ukraine as the aggressor state, 
and/or information on declaring him/her internationally wanted;

In cases stipulated by paragraph two of part two of Article 297-1 of the CPC (when the crime 
has been committed by a person handed over for exchange as a prisoner of war) — materials 
confirming that the authorised body has decided to hand the suspect over for exchange 
as a prisoner of war and also the facts of such exchange;

5)	 outline of circumstances proving that the suspect hides from investigation bodies 
and court to avoid criminal liability; and

6)	 list of witnesses whom the investigator or the public prosecutor considers it nec-
essary to examine when the motion is to be considered.

B.	 Serving a Person with a Notice of Suspicion and Conducting Criminal 
Proceedings against such a Person

1633.	 Providing effective notifice to the suspect of notification of suspicion and conduct of 
criminal proceedings under the special pre-trial proceedings against such a person 
is an important aspect of observing the right to a fair trial in the conduct of these 
special pre-trial proceedings.

1634.	 Article 297-4 of the CPC stipulates that the investigating judge shall refuse to grant a 
motion for a special pre-trial investigation if the prosecutor or investigator has failed 
to prove that the suspect is hiding from the investigation and court in the temporarily 
occupied territory of Ukraine or in the territory recognised by the Verkhovna Rada 
of Ukraine as an aggressor to avoid criminal liability and/or he/she is declared inter-
nationally wanted, and/or when an authorised body has adopted a decision to hand 
over the suspect for exchange as a prisoner of war and such exchange took place.

1635.	 Under Article 281 of the CPC, if, during the pre-trial investigation, the whereabouts 
of the suspect is unknown or he/she has left and/or stays in the temporarily occupied 
territory of Ukraine or outside Ukraine and does not appear without good reason 
at the summons of the investigator or public prosecutor, provided he/she was duly 
notified of such summons, then the prosecutor puts such a suspect on a wanted list.

1636.	 The general procedure of the summons in criminal proceedings is governed by Article 
135 of the CPC. Under this article, a person shall be summoned to an investigator, 
public prosecutor, investigating judge, or court by means of a summons that shall be 
served on him/her or sent by mail, electronic mail, or facsimile communication, by 
telephone or cable. If the individual concerned is temporarily out of his/her place 
of residence, the summons shall be delivered against the signature to his/her adult 
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family member or to another individual who resides together with the addressee, 
to the homeowner association at the place of residence, or to the administration at 
the place of employment. The summons to a person residing abroad shall be served 
under an international treaty on legal assistance ratified by the Verkhovna Rada of 
Ukraine and, in the absence of the same — through the diplomatic (consular) mission.

1637.	 Under part 8 of Article 135 of the CPC, if the summons of an individual, in respect of 
whom there are sufficient grounds to believe that such an individual has left Ukraine 
and/or resides in the temporarily occupied territory of Ukraine, the territory of the 
state recognised by the Verkhovna Rada of Ukraine as the aggressor state, cannot be 
reasonably served on him/her under above rules, it shall be published in mass media 
of nationwide circulation and on the official website of the Prosecutor General’s Office. 
In this case, the person shall be deemed to have been duly notified of the summons 
from the moment the summons is published in mass media of nationwide circula-
tion and on the official website of the Prosecutor General’s Office. If the person has 
defense counsel(s), a copy of the summons shall be sent to his/her defense counsel(s).

1638.	 Thus, even though the CPC contains the above list of means to summon a person to 
the investigator or court and serve a notice of suspicion, the law does not contain a 
clear standard for notifying the person thereof and formally links the presumption 
of notification of the suspect who is hiding from the investigation with the publica-
tion of the relevant announcement in the national media and on the website of the 
Prosecutor General’s Office.

1639.	 The practice of investigating judges on this matter is varying, In some cases, judges 
deem it sufficient to notify a person by publishing a notice in the media and on the 
website of the Prosecutor General’s Office, while in others, they cite additional justi-
fications for the impossibility to notify a person other than through such publication. 
In some other cases, they emphasise that the prosecution, in addition to publishing 
announcements in the national media and on the website of the Prosecutor General’s 
Office, used additional means that ensured effective notification of suspicion and 
conduct of criminal proceedings (see, for example, the ruling of Solomianskyi District 
Court of the city of Kyiv of September 12, 2022, in case No. 760/6081/22).

1640.	 This issue was also a matter of examination by the court of cassation in several cas-
es, where the Supreme Court noted that in addition to the fulfillment of the above 
legal requirements concerning publishing announcements in the national media 
and website as defined by the law, the prosecution took other measures to ensure 
effective notifice to the person of their criminal prosecution.

1641.	 For instance, in case No. 242/3982/16-к, where the accused was the president of 
the so-called supreme court of the so-called “DPR” (“Donetsk People’s Republic”) 
PERSON_1 (citizen of the Russian Federation), the notification was made by sending 
summons with translation into Russian to his residence address in Moscow, send-
ing a letter to the Consulate General of Russia in the city of Kharkiv, submitting an 
inquiry on international legal assistance to the competent Russian authorities (this 
step was taken before Russia’s full-scale invasion of Ukraine in 2022), and making 



616  CHAPTER II — PROCEDURAL ASPECTS

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

a phone call at the number of the “reception office of the president of the supreme 
court” of so-called “DPR.”

1642.	 In case No. 326/1358/18, the Supreme Court noted that the pre-trial investigation 
body had taken all the statutory measures to duly notify PERSON_1 of the criminal 
proceedings against them and their summons to the investigation authorities. In 
particular, this was done by publishing the suspect’s summonses on the official web-
site of the Security Service of Ukraine (SSU) and their repeated sending, as well as 
by notification of suspicion, at the place of his actual stay. In addition, the notice of 
suspicion and summons for PERSON_1 were served to his defender and, under part 
two of Article 135 of the CPC, at the suspect’s last place of registration, to the first 
deputy chair of the city council, the condominium association chair and a witness 
who is engaged in continuous communication with PERSON_1. Witness PERSON_6 con-
firmed the fact of PERSON_1’s awareness of the pre-trial investigation conducted against 
him. Additionally, corresponding procedural documents were sent via Viber to the phone 
number used by the suspect. Thus, summons and notices of suspicion were served to 
PERSON_1 pursuant to the CPC requirements. Relevant procedural documents were 
sent to the phone number used by the suspect via Viber as an additional measure, 
which did not replace other actions stipulated by the CPC but only reinforced them.

1643.	 In case No. 759/5737/17 concerning the prosecution of a former Ukrainian judge who 
defected to the enemy and started working in the judiciary of the occupation author-
ities, the Supreme Court noted that during the pre-trial investigation, the prosecution 
took steps to notify this person of the criminal proceedings against her, including 
by sending the notice of suspicion to the email of the so-called “Arbitration Court of 
the Republic of Crimea” (vs.krm@sudrf.ru), where she was working, in addition to 
announcements on the official website of the Prosecutor General’s Office and in the 
Uriadovyi Kurier (Governmental Courier) newspaper.

1644.	 When it comes to the notice of suspicion to a person handed over for exchange as a 
POW, such notice, given the aforementioned provisions of clause 28, Article 3 of the 
CPC, must be served before the exchange. However, the law does not contain explicit 
indications of the need to explain to such person (including in writing) that criminal 
proceedings against them may continue in their absence even after the exchange. 
Since recent amendments to the CPC (Law No. 2472-IX of 28 July 2022) stipulated the 
possibility of special pre-trial investigation against such persons, such matters have not 
yet been considered at the cassation level, and there is no well-established case law 
on this matter. Meanwhile, it should be recommended to make such persons aware, 
through a signed acknowledgment, that criminal proceedings against them may be 
continued following their exchange, and also of the special aspects related to special 
pre-trial investigation procedures and special judicial proceedings, the specifics of 
exercising the right to defense, including by involving a defender of their own choice, 
and the notification about subsequent procedural actions in the given proceedings 
by publishing announcements in the national media and on the websites of the Pros-
ecutor General’s Office and the courts that will consider such proceedings. Subject 
to such the suspect’s consent, their contact data (email, etc.) should be received for 
further communications concerning the case.

mailto:vs.krm@sudrf.ru


617  CHAPTER II — PROCEDURAL ASPECTS

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

1645.	 Article 297-5 of the CPC governs the procedure for serving procedural documents to 
the suspect in conducting the special pre-trial investigation (i.e., once the investigative 
judge passes a ruling on the special pre-trial investigation).

1646.	 Under this article, in the event of a special pre-trial investigation, the summons shall 
be sent to the suspect at their last known place of residence or stay and must be 
published in the national mass media and on the website of the Prosecutor General’s 
Office. Once the summons is published in the national mass media and on the web-
site of the Prosecutor General’s Office, the suspect is deemed to have duly reviewed 
its content.

1647.	 In the event of a special pre-trial investigation conducted because the authorised 
body decided to exchange the suspect as a POW, a summons to the suspect shall be 
published in the national mass media and on the website of the Prosecutor General’s 
Office. Once the summons is published in the national mass media and on the web-
site of the Prosecutor General’s Office, the suspect is deemed to have duly reviewed 
its content.

1648.	 Copies of procedural documents subject to be served to the suspect shall be sent to 
the defender.

C.	 Grounds for and Specifics of the Special Judicial Proceedings

1649.	 The current CPC of Ukraine also provides for special judicial proceedings (in absen-
tia), which is possible both after the special pre-trial investigation and when grounds 
for trial in absentia appear after the completion of a general pre-trial investigation.

1650.	 Under part three of Article 323 of the CPC, a trial in the criminal proceedings for 
crimes specified in part two of Article 297-1 of this Code may take place in the ab-
sence of the accused (in absentia), save for a minor, if the accused is hiding from the 
investigation and court in the temporarily occupied territory of Ukraine or in the 
state recognised by the Verkhovna Rada of Ukraine as the aggressor state to avoid 
criminal liability and/or is declared internationally wanted. Furthermore, such a trial 
is possible when the authorised body adopted a decision to hand over the accused 
for exchange as a POW and such exchange took place.

1651.	 Part three of Article 323 of the CPC defines that under such circumstances, the 
court shall give a ruling ordering special judicial proceedings against such accused 
following a motion of the public prosecutor supplemented by records proving that 
the accused was aware or must have been aware of the criminal proceedings that 
have been initiated.

1652.	 In the event of special judicial proceedings, the summons to the accused is sent to 
their last known place of residence or stay, and any procedural documents to be 
served to the accused are sent to their defender. Information on such documents and 
summons to the accused must be published in the national mass media pursuant to 
the provisions of Article 297-5 of this Code and on the official website of the court. 
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Once the summons is published in the national mass media and on the website of 
the court, the accused is deemed to have duly reviewed its content.

1653.	 In the event of a special pre-trial investigation conducted because the authorised 
body decided to exchange the suspect as a POW, the summons to the accused shall 
be published in the national mass media under provisions of Article 297-5 of the CPC 
of Ukraine and on the official website of the court, while procedural documents to be 
served to the accused shall be sent to the defender. Once the summons is published 
in the national mass media and on the website of the court, the accused is deemed 
to have duly reviewed its content.

1654.	 Under part five of Article 374 of the CPC of Ukraine, if a verdict is based on the re-
sults of criminal proceedings, in which there was a special pre-trial investigation or 
special judicial proceedings (in absentia), the court separately assesses whether the 
prosecution has taken all possible legal measures to respect the rights of the suspect 
or accused to defense and access to justice, taking into account the special legal as-
pects of such proceedings.

D.	 Assigning a Defender for the Accused as part of the Trial in absentia

1655.	 Under clause 8, part 2 of Article 52 of the CPC, the participation of the defense counsel 
of persons who are under special pre-trial investigation or special judicial proceed-
ings is mandatory from the moment the corresponding procedural decision is made.

1656.	 A person against whom special pre-trial investigation or special judicial proceedings 
are being conducted (or other persons as per the request or consent of the suspect, 
or accused) may at any time involve a defender of their own choice (according to the 
general rule stipulated by Article 48 of the CPC). If such a person did not involve a 
defender, the Centre for Free Legal Aid must assign one upon the decision adopted 
by the investigator or prosecutor or the ruling of the investigating judge.

1657.	 Under the Law of Ukraine “On Free Legal Aid” (Article 23), the provision of secondary 
legal aid shall be terminated, and the person shall use the services of another defender 
in the case where such person was assigned a defender based on this Law. That is, as 
a general rule, the person shall be represented by a defender selected either by them 
or by another person upon their consent. However, in case No. 756/4855/17, because 
defenders selected by the accused repeatedly committed actions that had signs of 
abuse of rights to protract case consideration (frequent defaults in appearance at 
court hearings, dismissal of these defenders by the accused with their subsequent 
repeated involvement, etc.), the court of first instance, being guided by the common 
principles of criminal proceedings, engaged a defender assigned by the Centre for 
Free Legal Aid, who participated in the judicial proceedings along with defenders 
selected by the accused until the consideration of the case by the court of cassation 
was finished.

1658.	 Resolution of the Supreme Court of 13 June 2019 in case No. 607/9498/16-к, which the 
courts considered in absentia, established the violation of the right to defense due 
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to improper performance by the defender assigned by the Centre for Free Legal Aid 
of his duties (as the Supreme Court noted, he was “present at court hearings only 
formally”).

E.	 Actions of the Court in the Instances when the Accused who was 
Absent Appeared or was Delivered to the Court, and Right to Appeal

1659.	 Under part three of Article 323 of the CPC, if following the adoption of the ruling on 
special judicial proceedings, the accused appeared or was delivered to the court, the 
trial shall continue from the moment when such ruling was adopted according to 
the general rules stipulated by the CPC of Ukraine. Following the motion of the de-
fense, the court shall continue the trial from the moment when the accused appears 
at the court hearing and shall repeatedly examine individual evidence that has been 
examined in the absence of the accused (if the defense asks for such examination 
of evidence).

1660.	 In case No. 756/4855/17, even though the judicial proceedings were conducted in 
absentia, to secure the right of the accused to personal participation in the court pro-
ceedings and being guided by common principles of criminal proceedings, courts of 
all instances granted the defender’s motion for the participation of the accused, who 
was hiding in the Russian Federation, in the trial via a video conference (including 
using his own technical means). However, the accused did not use this opportunity.

1661.	 Meanwhile, the current CPC of Ukraine does not provide for any specific procedure 
for a repeated hearing in the court of the first instance once the verdict is adopted if 
the accused (convicted) who was under the special judicial proceedings (in absentia) 
is detained or appears in court. Such persons may only make use of general appeal 
procedures in the courts of appeal or cassation or exercise their right to review the 
judgement in view of newly identified or exclusive circumstances (subject to corre-
sponding circumstances, which are not specific to this category of cases).

1662.	 Therewith, part three of Article 400 of the CPC of Ukraine stipulates a special rule for 
resolving a matter of renewing a missed deadline for an appeal if the appeal is filed 
by a person subjected to special judicial proceedings (in absentia).

1663.	 Hence, based on this norm, if the appeal was submitted by the accused against whom 
the verdict had been passed following the results of the special judicial proceedings, 
the court shall extend the deadline if the accused has provided proof of good reasons 
stipulated by Article 138 of the CPC of Ukraine, and shall file an appeal along with 
files of the criminal proceedings to the court of appeal following the rules specified 
in Article 399 of this Code.

1664.	 Albeit this regulation does not specify the court (first instance court or court of ap-
peal) that has to resolve the matter of deadline extension (and does not indicate the 
kind of deadline), its wording (“the court shall extend the deadline [...] and file an appeal 
[...] to the court of appeal”) indicates that it refers to the court of first instance and 
the deadline for appeal. Thus, the procedure for resolving matters of extending the 



620  CHAPTER II — PROCEDURAL ASPECTS

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

specified deadline in this category of proceedings differs from the general procedure 
where corresponding authorities are vested in the court of appeal (see, for example, 
the decision of Obolonskyi District Court of the city of Kyiv of 15 February 2022 and 
the decision of Kyiv Court of Appeal of 23 June 2022 in case No, 756/4855/17, the de-
cision of Konstiantynivskyi City District Court of Donetsk Oblast of 20 February 2020 
in case No. 233/2982/17).

1665.	 Article 138 of the CPC of Ukraine, to which part three of Article 400 of the CPC of 
Ukraine refers, contains a general list of valid reasons for a person’s default of ap-
pearance at the summons, which does not account for the specifics of the special 
judicial proceedings (in absentia), namely:
1)	 apprehension, pre-trial detention, or service of punishment;
2)	 estriction of the freedom of movement under law or a court decision;
3)	 force-majeure (epidemics, military hostilities, natural or any other similar disasters);
4)	 absence of the summoned person at the place of his/her residence for a long time 

due to official or other travel, etc.;
5)	 serious disease or sojourn in a healthcare facility in connection with treatment or 

pregnancy, provided that it is impossible to temporarily leave the facility;
6)	 death of close relatives, family members, or any other close persons, or a serious 

threat to their life;
7)	 untimely receipt of the summons; or
8)	 other circumstances objectively preventing the appearance of a person when 

summoned.

1666.	 Provisions of part three of Article 400 and Article 138 of the CPC of Ukraine shall be 
interpreted and applied in a way that ensures the effective possibility for the accused 
who was absent during the consideration of their case in the court of first instance 
to exercise their right to appeal, on the one hand, but prevents the abuse of the right 
to appeal by the accused, who although absent during the trial in the court of first 
instance, was aware of it and did not exercise either the right to participate therein or 
the right to file an appeal within the time limit established by law, on the other hand.

1667.	 Therefore, when resolving the matter of extending the deadline for appeal under 
part three of Article 400 of the CPC of Ukraine, it is expedient to consider not only 
the fact of publication of relevant announcements in the national media and on the 
websites of the Prosecutor General’s Office or court but also other circumstances 
proving actual awareness of the accused (convicted) of the suspicion (accusation) 
against them and of the conduct of criminal proceedings. Such consideration would 
include the analysis of the efficiency of the entire range of measures taken by the 
prosecution and the court to notify such a person.
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II.	 International legal standards for trials in absentia

A.	 Introduction

1668.	 This chapter addresses international legal standards for trials in absentia held in 
circumstances where the accused does not make an appearance before the court 
at any stage of the proceedings. International legal standards governing trials in 
absentia come from international human rights law and are primarily concerned 
with the rights of the accused. Beyond these standards, there is no international law 
governing trials in absentia.

1669.	 There are no special rules for trials in absentia in the context of war crimes. To the 
contrary, as demonstrated in Sanader v. Croatia Judgement before the European Court 
of Human Rights (“ECtHR”), the same human rights law and concerns govern trials 
in absentia for the prosecution of war crimes as for any other domestic crime. After 
Nuremberg, in which a single in absentia prosecution occurred in the Bormann case, 
no other international tribunal prosecuting war crimes has permitted trials in ab-
sentia in circumstances where the accused has not made even an initial appearance 
before the court.

1670.	 Only the Special Tribunal for Lebanon (“STL”), an internationalised tribunal prose-
cuting Lebanese crimes, but not war crimes, has permitted and held trials in absentia. 
As demonstrated below, the STL’s legal framework for trials in absentia was designed 
to comply with international human rights law, specifically by requiring extensive 
efforts to ensure that accused persons have notice of the proceedings and by guar-
anteeing retrials for persons tried in absentia.

B.	 Trials in absentia under International Human Rights law applicable in 
Ukraine

1671.	 Trials in absentia are permissible under international human rights instruments ratified 
by Ukraine, but only under limited conditions and after the adoption of safeguards 
to ensure the accused’s rights are not violated.

1.	 There is a Right to be Present at one’s own Trial

1672.	 International Human Rights instruments binding in Ukraine guarantee an accused’s 
right to be present and participate in criminal proceedings against them. Specifically, 
an accused’s right to be present at his or her own trial is recognised in Article 14(3)(d) 
of the International Covenant on Civil and Political Rights (“ICCPR”) and in Article 
6(3) of the ECHR.3185

3185	 International Convention on Civil and Political Rights (ICCPR), Article 14(3)(d); ECHR, Article 6(3). Ukraine has 
ratified the ICCPR and the ECHR. See also, Human Rights Committee, General Comment No. 32, Article 14: Right 
to equality before courts and tribunals and to a fair trial, CCPR/C/G/32, 23 August 2007 (General Comment No. 32), 
para. 36; ECtHR, Guide on Article 6 of the European Convention on Human Rights, Right to a fair trial (criminal 
limb) (Article 6 Guide), para. 286; updated on 31 August 2022, ECtHR, Sejdovic v. Italy, Grand Chamber Judgement, 
para. 81.

https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.echr.coe.int/documents/convention_eng.pdf
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?Treaty=CCPR&Lang=en
https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=005
https://digitallibrary.un.org/record/606075
https://www.echr.coe.int/documents/guide_art_6_criminal_eng.pdf
https://hudoc.echr.coe.int/eng?i=001-72629
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2.	 Waiver and Notice

1673.	 The right to be present at one’s own trial is not absolute. An accused may expressly 
or tacitly waive the right to be present, and, in such cases, a trial may be conducted 
in absentia.3186 To be effective, waiver of the right to be present should be unequivocal 
and “knowing and intelligent”.3187 Where an accused has not been notified in person 
of criminal proceedings against them, waiver should not be presumed on the basis 
that the authorities have undertaken formal notice requirements.3188

1674.	 While neither the ICCPR nor the ECHR confer on the accused a right to notice in a 
specific form,3189 the ECtHR has ruled “that informing someone that a prosecution 
is being brought against him is a legal act of such importance that it must be carried 
out in accordance with procedural and substantive requirements capable of guaran-
teeing the effective exercise of the accused’s rights; vague and informal knowledge 
cannot suffice.”3190 Whether the accused had sufficient knowledge of the proceedings 
such that, if they do not attend trial, they may be said to have effectively waived their 
right to be present will depend on the circumstances of each case.

1675.	 The ECtHR looks for “objective factors” that demonstrate that an accused person had 
sufficient knowledge of the proceedings against them such that they may be said to 
have waived their right to attend.3191 Although this will always be a case-specific deter-
mination, consideration of examples may assist in understanding the requirements 
of international human rights law in this regard.

1676.	 For example, in Coniac v. Romania, the authorities went to the accused’s last place of 
residence several times, but the accused was outside the country and the authorities 
did not leave a summons or any other documents at the residence. The authorities 
spoke to the accused’s then-wife, but they were in the process of a divorce by this time, 
so the ECtHR could not conclude that the accused’s ex-wife had informed him of the 
proceedings. Under these circumstances, the ECtHR concluded that the authorities 
had not shown that the accused had sufficient knowledge of the proceedings to justify 
a conclusion that he had waived his right to participate.3192

1677.	 In M.T.B. v. Turkey, the authorities delivered a summons to a former business address 
of the accused that was indicated on a cheque, and, upon learning the accused’s busi-
ness had left that address, mailed the summons and proceeded to trial in absentia. In 
determining that the authorities had not acted with sufficient diligence, the ECtHR 
noted that the accused was being tried as an individual and the acts of other gov-
ernment officials in relation to other legal matters showed that the accused’s home 

3186	 See e.g., ECtHR, Article 6 Guide, para. 290; ECtHR, Sejdovic v. Italy, Grand Chamber Judgement, para. 86.
3187	 See e.g., ECtHR, Article 6 Guide, para. 290; ECtHR, Sejdovic v. Italy, Grand Chamber Judgement, paras 86-87.
3188	 See e.g. ECtHR, Article 6 Guide, para. 402; ECtHR, ECtHR, Sejdovic v. Italy, Grand Chamber Judgement, para. 87; 

ECtHR, Colozza v. Italy Judgement, para. 28.
3189	 See generally, ICCPR, Article 14(3)(a); ECHR, Article 6(3)(a); See also e.g. ECtHR, Vyacheslav Korchagin v. Russia 

Judgement, para. 65..
3190	 See e.g. ECtHR, Coniac v. Romania, Judgement, para. 51; ECtHR, Sejdovic v. Italy, Grand Chamber Judgement, para. 

99. 
3191	 See e.g., ECtHR, Yeger v. Turkey Judgement, para. 33; ECtHR, Sejdovic v. Italy, Grand Chamber Judgement, para. 100.
3192	 See ECtHR, Coniac v. Romania, Judgement, paras 53-55.

https://www.echr.coe.int/documents/guide_art_6_criminal_eng.pdf
https://hudoc.echr.coe.int/eng?i=001-72629
https://www.echr.coe.int/documents/guide_art_6_criminal_eng.pdf
https://hudoc.echr.coe.int/eng?i=001-72629
https://www.echr.coe.int/documents/guide_art_6_criminal_eng.pdf
https://hudoc.echr.coe.int/eng?i=001-72629
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Colozza v. Italy%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-57462%22]}
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.echr.coe.int/documents/convention_eng.pdf
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Vyacheslav Korchagin v. Russia%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-185313%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Coniac v. Romania%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-157518%22]}
https://hudoc.echr.coe.int/eng?i=001-72629
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Yeger v. Turkey%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-217537%22]}
https://hudoc.echr.coe.int/eng?i=001-72629
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Coniac v. Romania%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-157518%22]}
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address was known to the government and that the accused had been located and 
arrested there in relation to a prior matter. Given this, the fact that the government’s 
mode of service met the legal requirements under domestic law was not sufficient to 
relieve the State of its obligations under Article 6 of the ECHR.3193

1678.	 More broadly, the ECtHR has observed that the absence of the accused from his or 
her place of residence combined with the fact that was untraceable do not in them-
selves show that he had actual knowledge of the existence of a trial against him.3194

1679.	 In any case, even where the authorities have not provided sufficient notice, some-
times specific facts may demonstrate that an accused was aware of proceedings. The 
ECtHR has found that “[t]his may be the case, for example, where the accused states 
publicly or in writing that he does not intend to respond to summonses of which he 
has become aware through sources other than the authorities, or succeeds in evad-
ing an attempted arrest […], or when materials are brought to the attention of the 
authorities which unequivocally show that he is aware of the proceedings pending 
against him and of the charges he faces.”3195

3.	 The Right to be Defended by Counsel is Guaranteed in Trials in absentia

1680.	 The right to be defended by counsel is guaranteed in the ICCPR and the ECHR.3196 
Accused persons do not lose this right by not being present at trial.3197 This includes 
the right to appoint counsel of one’s own choosing.3198

4.	 The Right to a Fresh Determination of the Legal and Factual Merits of a Charge

1681.	 The ECtHR has consistently ruled “that although proceedings that take place in the 
accused’s absence are not of themselves incompatible with Article 6 of the Conven-
tion, a denial of justice nevertheless undoubtedly occurs where a person convicted in 
absentia is unable subsequently to obtain from the court which heard his case a fresh 
determination of the merits of the charge — in respect of both law and fact — where 
it has not been established that he waived his right to appear and to defend himself, 
or that he intended to escape trial”.3199 The right to a fresh determination should be 
available to the accused or convicted person at any time, also after a final verdict.3200

3193	 ECtHR, M.T.B. v. Turkey Judgement, paras 51-53.
3194	 ECtHR, Sejdovic v. Italy, Grand Chamber Judgement, paras 96-100.
3195	 See e.g. ECtHR, Shkalla v. Albania Judgement, para. 70; ECtHR, Sejdovic v. Italy Grand Chamber Judgement, para. 

99.
3196	 ICCPR, Article 14(3)(d); ECHR, Article 6(3)(c).
3197	 ECtHR, Tolmachev v. Estonia Judgement, paras 48-57; ECtHR, Kari-pekka Pietiläinen v. Finland, Judgement of 22 Sep-

tember 2009, paras 31-32; ECtHR, ECtHR, Sejdovic v. Italy Grand Chamber Judgement, para. 91; ECtHR, Van Geyseghem 
v. Belgium, Judgement, para. 34.

3198	 ECtHR, Lobzhanidze and Peradze v. Georgia Judgement, paras 80-91
3199	 See e.g. ECtHR, Coniac v. Romania Judgement,para. 49; ECtHR, ECtHR, Sejdovic v. Italy Grand Chamber Judgement, 

para. 82. 
3200	 UN Human Rights Council, Report on the human rights situation in Ukraine (16 November 2019–15 February 2020), 

A/HRC/43/CRP.7, 18 March 2020, para. 77.

https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22M.T.B.  v. Turkey%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-183536%22]}
https://hudoc.echr.coe.int/eng?i=001-72629
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Shkalla v. Albania%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-104710%22]}
https://hudoc.echr.coe.int/eng?i=001-72629
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.echr.coe.int/documents/convention_eng.pdf
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Tolmachev v. Estonia%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-155827%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Kari-pekka v. Finland%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-93972%22]}
https://hudoc.echr.coe.int/eng?i=001-72629
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22van geyseghem v. belgium%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-58908%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Lobzhanidze%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-201336%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Coniac v. Romania%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-157518%22]}
https://hudoc.echr.coe.int/eng?i=001-72629
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1682.	 This may be achieved through a retrial or an appeal that allows for a fresh factual and 
legal determination. “Accordingly, the refusal to reopen proceedings conducted in 
the accused’s absence, without any indication that the accused has waived his or her 
right to be present during the trial, has been found to be a ‘flagrant denial of justice’ 
rendering the proceedings ‘manifestly contrary to the provisions of Article 6 or the 
principles embodied therein.’”3201 “The Court has also held that the reopening of the 
time allowed for appealing against a conviction in absentia, where the defendant was 
entitled to attend the hearing in the court of appeal and to request the admission of 
new evidence, entailed the possibility of a fresh factual and legal determination of the 
criminal charge, so that the proceedings as a whole could be said to have been fair.”3202

1683.	 An accused cannot be obliged to surrender to custody in order to secure the right to 
be retried after being convicted in absentia.3203 While “it is open to the national author-
ities to assess whether the accused showed good cause for his absence or whether 
there was anything in the case file to warrant a finding that he had been absent for 
reasons beyond his control”, “a person charged with a criminal offence must not be 
left with the burden of proving that he was not seeking to evade justice or that his 
absence was due to force majeure.”3204

CASE STUDY: TRIALS IN ABSENTIA ARISING IN THE CONTEXT OF 
WAR CRIMES

ECtHR, Sanader v. Croatia, Application no. 66408/12, Judgement of 12 Februawry 2015
In the case of Sanader v. Croatia, the European Court of Human Rights had occasion to adjudicate 
an application asserting a denial of fair trial rights from an applicant who was convicted in absen-
tia of war crimes linked to the conflicts following the dissolution of the former Yugoslavia. The 
applicant accused had been out of the reach of the Croatian courts because, at the time that he 
was charged and tried, he was residing in occupied territory outside the control of the Croatian 
State (para. 75). With respect to the absence of notice to the accused, the court noted:

“Indeed, given the conditions of the escalating war in Croatia at the time and the fact that 
the applicant lived on territory which was outside the control of the domestic authorities 
it was impossible for them to notify him of the criminal proceedings or to secure his pres-
ence, and it was highly improbable that he could have had knowledge of the proceedings 
and that the reason for his absence from Sisak at the time was to avoid being tried. In such 
circumstances, it was possible under the relevant domestic law to hold a hearing in absentia 
if there were highly important reasons for doing so […]. In the case at issue these reasons 
were associated with the necessity to effectively prosecute the serious war crimes committed 
against the prisoners of war […].” (para. 76)

3201	 ECtHR, Sanader v. Croatia Judgement, para. 71; ECtHR, Sejdovic v. Italy Grand Chamber Judgement, para. 84.
3202	 See e.g. ECtHR, Sejdovic v. Italy Grand Chamber Judgement, para. 85; ECtHR, Coniac v. Romania Judgement, para. 

57.
3203	 See e.g. ECtHR, Sanader v. Croatia Judgement, para. 70.
3204	 See e.g. ECtHR, Sanader v. Croatia Judgement, para. 74.
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In those circumstances, the court made clear that it was permissible to hold a trial in absentia, 
noting “in the particular circumstances of the present case, given that the gravity of the crime 
at issue which, although not susceptible to statutory limitation periods, was commensurate with 
great public interest and the interest of the victims to see the justice being done, the Court accepts 
that holding a hearing in the applicant’s absence was not in itself contrary to Article 6.” (para. 
77) That said, the court was also “also mindful of the applicant’s position, namely, the fact that 
it has not been shown that he had any knowledge of his prosecution and of the charges against 
him or that he sought to evade trial or unequivocally waived his right to appear in court.” (para. 
77) In such circumstances, the court concluded that the applicant should be able to be heard in 
proceedings involving a fresh determination of the legal and factual merits of the case against 
him (para. 78).
The court proceeded to consider the two legal avenues for possible rehearing open to the appli-
cant under existing Croatian law. It first considered a provision that conditioned retrial on the 
applicant’s presence, which had been interpreted as requiring those requesting a retrial to appear 
in person to request it and to provide an address in Croatia where they resided. If these condi-
tions were not met, then the retrial was not possible. Moreover, this procedure only stayed the 
enforcement of the sentence, with the original conviction remaining intact until the completion 
of the retrial process. The court found this requirement of presence disproportionate because 
for those not residing in Croatia, this effectively required them to be subjected to imprisonment 
in order to obtain a retrial (paras 79-91).
The second provision required a demonstration of fresh evidence or facts before a criminal 
conviction, whether in the presence of the accused or in absentia, could be reopened. (para. 92) 
This was not a true retrial or appeal involving a fresh determination of the merits of the case, 
instead the applicant “was essentially required, simply in order to obtain a retrial, to challenge 
the factual findings of the final judgment by which he was convicted by submitting new facts 
and evidence of such a strength and significance that they could at the outset convince the court 
that he should be acquitted or convicted. Such demand appears disproportionate to the essential 
requirement of Article 6 that a defendant should be given an opportunity to appear at the trial and 
have a hearing where he could challenge the evidence against him […], an opportunity which the 
applicant never had.” (para. 93) The court found that “this remedy did not guarantee effectively 
and with sufficient certainty that the applicant would have the opportunity of a retrial” (para. 94).
The court concluded that the accused’s right to a fair trial under Article 6 of the convention had 
been violated. “In the light of the foregoing, the Court considers that the applicant, who was 
tried in absentia and has not been shown to have sought to escape trial or to have unequivocally 
waived his right to appear in court, was not afforded with sufficient certainty the opportunity of 
obtaining a fresh determination of the merits of the charges against him by a court in full respect 
of his defence rights […].” (paras 95-96).

C.	 Trials in absentia before the Special Tribunal for Lebanon

1684.	 The STL is the only post-Nuremberg internationalised criminal tribunal that permit-
ted trials in absentia in circumstances where the accused did not appear before the 
tribunal at any stage. The STL’s legal framework for trials in absentia was designed to 
comply with international human rights law standards.

1685.	 Article 22 of the STL Statute mandates trials in absentia in circumstances where an 
accused has (1) waived their right to be present expressly and in writing; (2) has not 
been handed over to the STL by relevant State authorities; or (3) has “absconded or 
otherwise cannot be found and all reasonable steps have been taken to secure his 
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or her appearance before the Tribunal and to inform him or her of the charges con-
firmed by the Pre-Trial Judge.”3205 Article 22(2) mandates that the accused is notified 
or served with the indictment, or that notice is otherwise given through publication 
in the media and communication with the State of residence or nationality.3206 It also 
requires that the STL ensure that the accused is able to choose defence counsel or, 
where the accused has not assigned counsel, that the STL assigns counsel to repre-
sent the accused’s interests and rights.3207 Article 22(3) states that accused who are 
convicted in absentia and who have not designated counsel of their own choosing 
shall have the right to be retried in their presence before the STL unless they accept 
the conviction.3208

1686.	 The STL Rules of Procedure and Evidence provide further details regarding trials in 
absentia. Rule 104 states that proceedings are not in absentia if the accused appears 
before the STL “in person, by video-conference, or by counsel appointed or accepted 
by him”.3209 Rule 106(A) reiterates Article 22(1) of the Statute.3210 Rule 76 establishes 
procedures for service of indictments to be undertaken in all cases, with subsection 
76(E) governing the process for when reasonable attempts at service have failed.3211 
Rule 76 bis governs the advertisement of the indictment in circumstances where 
personal service has failed.3212 Rules 105 bis and Rule 106(B) establish procedures for 
initiating trials in absentia.3213 Rule 107 states that the rules for pre-trial, trial, and 
appellate proceedings apply mutatis mutandis to in absentia proceedings.3214 Rules 108 
and 109 establish procedures for circumstances where an accused appears during or 
after in absentia proceedings, respectively.3215

1687.	 The STL issued three decisions to hold trials in absentia. In each of those decisions, 
the STL trial chambers determined that “all reasonable efforts” were made to serve 
the indictment on the accused or otherwise give them notice as well as to secure their 
appearances before the STL, and that the accused had absconded. In reaching these 
conclusions, the trial chambers relied on the tribunals efforts to notify the accused 
of proceedings and to procure their attendance through measures including the 
transmission of the indictment to the relevant authorities, ensuring its publication 
in the media, press releases and statements by STL representatives, including direct 
appeals from the STL President, as well as the issuance of domestic and international 
arrest warrants. The trial chambers also relied on extensive efforts by the Lebanese 
authorities, including multiple attempts to serve the accused persons at their last 
known residences, family homes, and places of employment, publication of the in-
dictments in coordination with the STL, posting the indictments and images of the 

3205	 STL Statute, Article 22(1).
3206	 STL Statute, Article 22(2).
3207	 STL Statute, Article 22(2).
3208	 STL Statute, Article 22(3).
3209	 STL Rules of Procedure and Evidence (“RPE”), Rule 104.
3210	 RPE, Rule 106(A).
3211	 RPE, Rule 76.
3212	 RPE, Rule 76 bis.
3213	 RPE, Rules 105 bis and 106(B).
3214	 RPE, Rule 107.
3215	 RPE, Rules 108 and 109.

https://www.stl-tsl.org/en/documents/legal-documents/statute-of-the-tribunal
https://www.stl-tsl.org/en/documents/legal-documents/statute-of-the-tribunal
https://www.stl-tsl.org/en/documents/legal-documents/statute-of-the-tribunal
https://www.stl-tsl.org/en/documents/legal-documents/statute-of-the-tribunal
https://www.stl-tsl.org/en/documents/legal-documents/rules-of-procedure-and-evidence
https://www.stl-tsl.org/en/documents/legal-documents/rules-of-procedure-and-evidence
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accused in public, and providing these documents to local officials in the accused’s 
respective neighbourhoods.3216

1688.	 The STL appeals chamber affirmed the trial chamber’s determination in the first 
decision to hold trial in absentia.3217 The STL appeals chamber also ruled that, under 
the STL framework, a notice of appeal from the in absentia conviction of one of the 
accused filed by defence counsel assigned by the STL to represent the accused’s rights 
and interests was not admissible. Rather, the right to waive the right to retrial and 
initiate appeal proceedings was a personal right of the convicted person that only 
they could exercise.3218

D.	 Conclusion

1689.	 International human rights standards binding in Ukraine permit trials in absentia 
with strict safeguards to ensure that the accused person has an opportunity to at-
tend and present a defence. Nothing prevents an accused from waiving their right to 
attend trial. Unless that waiver is express, the ECHR requires that the State be able 
to demonstrate through objective factors that the accused must have known of the 
proceedings before there can be any finding of tacit waiver of the right to be present 
or of a deliberate attempt to evade justice. Compliance with legal requirements for 
notice, without further diligence to notify the accused and secure their attendance at 
trial, has been found insufficient to demonstrate that an accused has tacitly waived 
their right to be present or has deliberately sought to evade justice.

1690.	 Absent the existence of objective factors demonstrating tacit waiver of the right to be 
present or that the accused sought to evade justice, the ECHR requires that persons 
convicted in absentia have the opportunity to obtain a fresh determination of the legal 
and factual merits of the case, whether this be through retrial or through an appeal 
that enables such a fresh determination. Finally, the right to be defended by counsel 
applies equally to in absentia proceedings.

3216	 STL, Prosecutor v. Ayyash et al., Decision to Hold Trial In Absentia, paras 5-13, 23, 25-28, 30, 32, 33-34, 44, 46, 47-111; 
STL, Prosecutor v. Merhi, Decision to Hold Trial In Absentia, paras 7-62, 81-82, 84-111; STL, Prosecutor v. Ayyash, De-
cision to Hold Trial In Absentia, paras 10-19, 62-87, 90-125.

3217	 STL, Prosecutor v. Ayyash et al., Corrected Version of Decision on Defence Appeals Against Trial Chamber’s Decision 
on Reconsideration of the Trial in Absentia Decision, paras 22-32, 46-52. 

3218	 PProsecutor v. Ayyash et al., Decision on Admissibility of “Notice of Appeal on Behalf of Mr Ayyash Against Conviction 
and Sentence”, paras 52-56, 58, 61-62, 65, 68-71, 77-87, 95-97.

https://www.stl-tsl.org/crs/assets/Uploads/20120201_F0112_PUBLIC_TC_Decision_Trial_inAbsentia_Filed_EN.pdf
https://www.legal-tools.org/doc/0b217b/pdf/
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https://www.stl-tsl.org/crs/assets/Uploads/20210329-F0026-A1-PUBLIC-AC-Dec-Admissibility-EN-Web.pdf
https://www.stl-tsl.org/crs/assets/Uploads/20210329-F0026-A1-PUBLIC-AC-Dec-Admissibility-EN-Web.pdf
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PART 2: THE ASSESSMENT OF DIGITAL EVIDENCE

I.	 Ukrainian National Law concerning the admissibility and assessment 
of digital evidence

A.	 Admissibility of Evidence

1691.	 Electronic evidence is information in electronic (digital form) form containing data on 
circumstances pertaining to the case, including electronic documents (in particular, 
but not limited to, text documents, graphics, plans, photographs, video and audio 
recordings), websites (webpages), text, multimedia and voice messages, metadata, 
databases, and other electronic data. Such data can be stored, in particular, on porta-
ble devices (memory cards, mobile phones, etc.), servers, backup systems, and other 
places of data storage in electronic form (including the Internet).3219

1692.	 The possibility of using electronic evidence follows from the content of Article 84 
of the Criminal Procedure Code of Ukraine (CPC), which does not stipulate any re-
quirements for the form of evidence (evidence is factual data obtained in the manner 
prescribed by this Code, on the basis of which the investigator, public prosecutor, 
investigating judge and court establish the presence or absence of facts and circum-
stances relevant to criminal proceedings and subject to proof).

1693.	 The main criterion that qualify an evidence as an electronic one is its form, which is 
electronic (digital) form, as well as an indicative list of the electronic evidence that 
may be submitted during the proceedings.

1694.	 In addition, part 3 of Article 99 of the CPC of Ukraine mentions an electronic doc-
ument in the context of the original and copies of evidence. Parts 1 and 3 of Article 
99 of the CPC of Ukraine stipulate that a legal regime of the document applies to 
electronic documents.

1695.	 According to DSTU 7157:2010, “Information and documentation. Electronic editions. 
Basic types and edition notice,” approved by Order No. 8 of the State Committee of 
Ukraine for Technical Regulation and Consumer Policy, dated 11 March 2020, an 
electronic document is a document where information is presented in the form of 
electronic data and which requires computing equipment.

1696.	 For the purposes of criminal proceedings, given the provisions of the Law of Ukraine 
“On Electronic Documents and Electronic Document Circulation,” the admissibility 
of an electronic document as evidence cannot be denied exclusively based on its 
electronic form. Under Article 7 of this Law, if stored on several information media, 
each electronic sample shall be deemed an original electronic document. One elec-
tronic document may exist on different media. All electronic documents identical in 
their content may be viewed as originals and differ only by date and time of creation.

3219	 www.nsj.gov, с. 79

http://www.nsj.gov.ua/files/1581330611%D0%9F%D0%BE%D1%81%D1%96%D0%B1%D0%BD%D0%B8%D0%BA%20%D0%95%D0%BB%D0%B5%D0%BA%D1%82%D1%80%D0%BE%D0%BD%D0%BD%D1%96%20%D0%B4%D0%BE%D0%BA%D0%B0%D0%B7%D0%B8%202019.pdf
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1697.	 An electronic document may be identified as the original by an authorised person 
who created such document (and may use specialised software to calculate the check-
sum of the file and file catalog (CRC-sum and hash-sum files)), or through specialised 
research if there are sufficient grounds to do so.3220

1698.	 During the court hearing, the court has to study the original document, except for 
cases stipulated by part 4 Article 99 of the CPC of Ukraine: when the court deter-
mines as an original document its duplicate (a document made in the same way as 
its original copy), as well as copies of information contained in (automated) infor-
mation systems, telecommunications systems, information and telecommunications 
systems, their integral parts, made by the investigator or public prosecutor with the 
involvement of a specialist.3221

1699.	 An electronic file in the form of a video recorded on an optical disc is an original 
(representation) of an electronic document.3222

1700.	 Noteworthy, if videos were shared on the web without access or view restrictions, 
i.e., shared publicly for an unidentified and unlimited number of people, it does not 
mean they are inadmissible.3223

B.	 Evaluation of Evidence

1701.	 Any evidence is evaluated in terms of the presence of several quality criteria: appro-
priateness, sufficiency, reliability, and admissibility. The evaluation of the reliability 
of digital evidence is perhaps the most complicated issue. In fact, the reliability of 
evidence directly depends on the method of their collection and recording.

1702.	 The analysis or any other conclusion based on the evidence must tell the entire story 
and not conform to a more favorable or preferable view.

1703.	 When evaluating digital evidence, the court must verify its reliability and make sure 
that the facts and circumstances established based on this evidence are true.

1704.	 Establishing the reliability of electronic documents as sources of evidence may consist 
in verifying the technical condition of the technical information media, ascertaining 
information about the owner of the website, and social media account, and locating 
a technological device.3224

1705.	 Digital evidence must sufficiently prove the facts it certifies.

3220	 The Resolution of the joint chamber of the Criminal Court of Cassation within the Supreme Court of Ukraine (here-
inafter referred to as the CCC SC) dated 29 March 2021 in case No. 554/5090/16-к (proceedings No. 51–1878кмо20)

3221	 Resolution of the panel of judges of the Third Judicial Chamber of the CCC SC dated 15 January 2020 in case No. 
161/5306/16-к (proceedings No. 51-3498км19).

3222	 Resolution of the panel of judges of the First Judicial Chamber of the CCC SC date 26 January 2021 in case No. 
236/4268/18 (proceedings No. 1-3124км20).

3223	 Resolution of the panel of judges of the Second Judicial Chamber of the CCC SC dated 30 April 2020 in case No. 
640/19897/16-к (proceedings No. 51-6241км19).

3224	 https://dspace.lvduvs.edu.ua/handle/1234567890/3747
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1706.	 Methods used to collect evidence must be legal and proportionate to public interests.

1707.	 Identifying electronic evidence as means of proof with the physical medium of such 
a document is groundless since the characteristic feature of the electronic document 
is the lack of strict attachment to a specific physical medium.

1708.	 Primary information media and technical means used to retrieve information may 
be the subject of research by relevant specialists or experts in the order stipulated 
by this Code. The need to study the primary electronic document (digital file) may 
arise in case of substantiated doubt concerning the reliability of information (signs 
of changes or interference in the file content).3225

1709.	 The burden of proof of the authorship of the electronic message shall rest with the 
prosecution.

1710.	 The owner of the phone number, registrant of the email, social media account, or 
another electronic service used to send the electronic message is deemed a sender 
of the same. Provided that the prosecution proves that the electronic message was 
sent from the phone number, email, social media account, or other electronic service 
belonging to a specific person (if such person is a registrant), the sending of such 
message by this person should be presumed.3226

1711.	 Should there be reasonable doubts as to the authorship of the message, the court 
shall evaluate the specified evidence in combination with other evidence in the case. 
Furthermore, as per the initiative of the party to criminal proceedings, the court may 
take additional measures to verify these doubts by involving a specialist or assigning 
an examination.

C.	 Origin/Source of Evidence

1712.	 Sources of electronic evidence may vary and include different information media, 
monoblocks, mobile devices (mobile phones, tablet), digital cameras, routers, com-
puter networks, global Internet network, audio and video recordings, etc. Put simply, 
any electronic device may serve as a source of evidence.

1713.	 Information is stored on the specified devices in the form of information objects (data) 
which include text and graphic documents; data in multimedia formats; information 
in the form of databases; and other applied supplements.

1714.	 Temporary files may also contain important information. Most text editors and data-
base management systems create temporary files as a by product of normal software 
operation. Computer users usually do not realise the importance of creating these 
files because the software mostly destroys them at the end of the session. However, 
data containing these destroyed files may turn out to be the most valuable. Such files 

3225	 Resolution of the panel of judges of the First Judicial Chamber of the CCC SC dated 10 January 2023 in case No. 
761/12730/14-к (proceedings No. 51-2202км18).

3226	 http://dspace.onua.edu.ua/bitstream/handle/11300/14924/Чванкін%20С.%20А.%20Доказове%20значення%20
даних%20з%20електронних%20повідомлень....pdf?sequence=1&isAllowed=y

http://dspace.onua.edu.ua/bitstream/handle/11300/14924/Чванкін%20С.%20А.%20Доказове%20значення%20даних%20з%20електронних%20повідомлень....pdf?sequence=1&isAllowed=y
http://dspace.onua.edu.ua/bitstream/handle/11300/14924/Чванкін%20С.%20А.%20Доказове%20значення%20даних%20з%20електронних%20повідомлень....pdf?sequence=1&isAllowed=y
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may be restored if the source file was encrypted or the text document was printed 
without saving.

1715.	 There are external and internal data drives, as well as removable drives (CD, DVD 
drives) and various USB drives.

1716.	 Digital cameras and mobile phones widely use small memory cards (SD cards, mi-
cro SD cards, Compact Flash CF, etc.), which may contain a considerable amount of 
information.

1717.	 Extensive volumes of diverse information are stored on modern mobile devices — 
smartphones, tablets, and various players.

1718.	 In addition, video surveillance systems may store information on the facts and cir-
cumstances essential for criminal proceedings. Noteworthy, many IP cameras can 
contain information storage devices, which enable video recording and storage of 
video footage without connecting to a recorder. Many electronic devices can share 
information via local computer networks or the web.

1719.	 Therefore, researching dedicated devices (hubs, routers, switches, etc.) requires 
special knowledge.

1720.	 It is also worth considering that today, a vast volume of information is stored in the 
cloud, i.e., beyond the device’s location.

1721.	 All diverse types of digital photographs have data that are built into the image file by 
default. The standard is called Exchangeable Image File Format or EXIF. EXIF data 
contain information on camera configurations.

1722.	 They contain evidentiary information consisting of the time and date when the 
photograph was taken, the camera brand and model, and its serial number. There is 
another potentially useful property that is worth knowing about. If the digital image 
was made using a device with GPS enabled, GPS coordinates would likely be included 
in the EXIF data.3227

1723.	 A Global Positioning System (GPS) is a much more accurate method for determining 
the phone’s location, which calculates its location relative to the group of satellites 
in the geostationary orbit. To use this method, the GPS feature must be available and 
enabled on the phone, and the phone must be visible to the satellite (which might be 
complicated amidst urban buildings that may block the signal).

1724.	 Under suitable conditions, GPS may identify the phone’s location with an accuracy of 
three to five meters, but on average, its accuracy constitutes five to eight meters.3228

1725.	 Working with digital evidence obtained through the use of drones becomes increas-
ingly relevant in ajudicating war crime cases.

3227	 www.nsj.gov, p. 74
3228	 www.nsj.gov, p. 39

http://www.nsj.gov.ua/files/1581330611Посібник%20Електронні%20докази%202019.pdf
http://www.nsj.gov.ua/files/1581330611Посібник%20Електронні%20докази%202019.pdf
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1726.	 Such data may be stored in several different formats, while GPS coordinates may be 
encrypted in several ways.

1727.	 Major developers of digital forensics software including Cellebrite (www.cellebrite.
com), MSAB (www.msab.com), and Oxygen Forensics (www.oxygen-forensics.com) 
have integrated the option of memory image extraction from drones and their sub-
sequent processing into their software products. This may include retrieving infor-
mation from mobile apps used to operate the UAV.

1728.	 With data that can be retrieved from mobile apps for drone operation (installed on 
iOS or Android devices), one can view captured photographs and videos using times-
tamps and geo-coordinates, which visually show the location of the snapshot on the 
map and the moment when it was made.

1729.	 Hence, it is vital to note that information in the UAV memory is extensive and may 
be of great importance as digital evidence for law enforcement and the court.3229, 3230

1730.	 Lately, open-source intelligence data has been widely used in Ukraine.

1731.	 Although digital records of war crimes were used in other conflicts, the use of open-
source evidence has been brought to a new level during the investigations in Ukraine. 
We are witnessing systematic efforts of various stakeholders to do so, a new phenom-
enon in the modern history of war.3231

1732.	 More and more organisations, particularly Bellingcat and Human Rights Watch, 
conduct online investigations using publicly available online content, also known as 
open-source intelligence (OSINT).

1733.	 Amnesty International’s Citizen Evidence Lab focuses on the content showing attacks 
on civilian districts or infrastructure, including hospitals or schools, or on the use of 
indiscriminate and prohibited weapons, such as cluster bombs. Amnesty claims that 
to date, it has gathered thousands of video footage on alleged atrocities in Ukraine. 
Of these, about 50 incidents were fully verified by evidence from the scene.The Lab 
uses geolocation, metadata, satellite imagery, weapon expert opinions, and eyewit-
ness accounts to confirm digital data.3232

1734.	 The CPC of Ukraine does not contain provisions on evidence obtained from open 
sources. Nonetheless, the lack of these provisions present no procedural obstacles 
for their use in criminal proceedings. After all, considering definitions of evidence 
and types of their procedural sources established in parts 1 and 2 of Article 84 of 
the CPC of Ukraine, one may assert that the content of evidence obtained from 
open sources may be identified and legally assessed based on provisions of part 1 of 
Chapter 4, “Evidence and Proving,” “The concept of evidence, the issues of adequacy 

3229	 https://forbes.ua/innovations/bilshe-y-bilshe-droniv-ukraina-namagaetsya-rozshiriti-dronnu-galuz-skilki-koshtue-
zrobiti-dron-z-nulya-30082022-8012

3230	 www.inter-nauka.com
3231	 blogs.lse.ac.uk
3232	 www.euronews.com

http://www.cellebrite.com
http://www.cellebrite.com
http://www.msab.com
http://www.oxygen-forensics.com
https://forbes.ua/innovations/bilshe-y-bilshe-droniv-ukraina-namagaetsya-rozshiriti-dronnu-galuz-skilki-koshtue-zrobiti-dron-z-nulya-30082022-8012
https://forbes.ua/innovations/bilshe-y-bilshe-droniv-ukraina-namagaetsya-rozshiriti-dronnu-galuz-skilki-koshtue-zrobiti-dron-z-nulya-30082022-8012
https://www.inter-nauka.com/uploads/public/15745138205608.pdf
https://blogs.lse.ac.uk/humanrights/2023/02/02/the-role-of-technology-in-the-exposition-of-war-crimes-in-ukraine-how-the-use-of-cutting-edge-technologies-and-open-sources-investigations-can-expose-human-rights-violations/
https://www.euronews.com/next/2022/04/06/how-digital-evidence-of-war-crimes-in-ukraine-is-being-collected-verified-and-stored
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and admissibility in recognition of information as evidence,” and other paragraphs 
of Chapter 4 governing separate procedural evidence types.

1735.	 Under part 1 of Article 93 of the CPC of Ukraine, evidence shall be collected by the 
parties to the criminal proceedings, the victim, and the representative of the legal 
entity that is subject to proceedings, in accordance with the procedure laid down in 
this Code. The prosecution shall collect evidence through investigatory (search) actions 
and covert investigatory (search) actions, by demanding and obtaining objects, docu-
ments, information, expert findings, audit and inspection reports from government 
authorities, local governments, enterprises, institutions, and organisations, officials, 
and individuals and by conducting other procedural actions specified by this Code 
(part 2, Article 93 of the CPC of Ukraine). The defense, victim, and representative of 
the legal entity that is subject to proceedings shall collect evidence through demand-
ing and obtaining objects, copies of documents, information, expert reports, audit 
and inspection reports from government authorities, local governments, enterprises, 
institutions, organisations, officials and individuals; by initiating investigatory (search) 
actions, covert investigatory (search) actions, and other procedural actions, and also 
through other actions that would produce relevant and admissible evidence in court 
(part 3, Article 93 of the CPC of Ukraine).

1736.	 At the same time, despite the lack of precise legal regulation, court judgements show 
the common practice of collecting evidence using open sources, including social 
media and other web resources with publicly accessible content.

1737.	 Evidence like publicly accessible information from web resources was gathered 
through monitoring and search activities using search terms on the Internet. The 
process was recorded in the relevant web resource examination report.

1738.	 The following should be taken into account when assessing screenshots as evidence 
in considering war crime cases.

1739.	 A screenshot is an image obtained by a computer displaying the screen content seen 
by the user. Such an image is created from a recording of visible computer screen 
elements or another visual display device.

1740.	 Article 105 of the CPC stipulates that annexes to the minutes may include: 1) pur-
pose-made copies or samples of objects, items, and documents; 2) written clarifications 
of specialists who participated in the procedural action concerned; 3) the verbatim 
record, audio or video recording of the procedural action concerned; 4) photo boards, 
diagrams, molds, computer data media, and other materials which clarify the con-
tent of the minutes. In the case under consideration, screenshots were annexes to 
the minutes of the procedural action. The court assessed them as belonging to the 
documents based on paragraph 3, part 2 of Article 99 of the CPC.

1741.	 The aforementioned procedural methods for registering electronic evidence are con-
sistent with the provisions of the CPC, so their admission by the courts is justified.
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1742.	 In addition, in some cases, having established the volume of evidence subject to ex-
amination and the procedure of their investigation, courts do not directly examine 
electronic information stored on technical media and limit their examination only 
to procedural documents describing the content of this information.

1743.	 Thus, even though the CPC is missing regulations governing procedural aspects of 
examining electronic evidence in criminal proceedings, under the current regula-
tions of the criminal procedure law, electronic evidence is nevertheless procedurally 
registered as written evidence (a document or record of procedural actions and in-
formation media as an annex to the record) and physical evidence.

1744.	 The screenshot may also show not only the electronic document in the sense of Article 
5 of the Law “On Electronic Documents and Electronic Documents Circulation” but 
also separate frames of video recordings, snippets of content on websites, webpages, 
social media, where the law does not regulate the procedure of making copies and 
their certification.

1745.	 Part 4 of Article 99 of the CPC refers to specific persons (investigator and prosecutor) 
who can make copies of information contained in (automated) information systems, 
telecommunications systems, information and telecommunications systems, their 
integral parts, and to the involvement of a specialist as a condition for recognising 
them as originals. In such a situation, viewing the website screenshot as a copy of 
the information contained in the information (automated) systems and not as its 
reflection, one can conclude that to make a screenshot as an annex to the protocol 
of web resource examination, a specialist must be involved. Instead, perceiving a 
screenshot as an image of the web resource allows viewing it as original evidence 
regardless of the form of its submission: whether in an electronic (digital) form on 
the electronic information media or in a printed (paper-back) form.

1746.	 In addition, it is expedient to consider that the screenshot-making feature is included 
in each Microsoft Word software package, which saves data automatically, and its use 
is a common feature that does not require any specialised knowledge.

1747.	 In case of doubts as to the integrity and credibility of information, saved as a screen-
shot of the web resource, or the need for specialised knowledge, these issues may be 
resolved by involving a specialist or scheduling an examination. The above indicates 
the possibility of perceiving a screenshot as an image of electronic evidence.3233

1748.	 When considering cases of war crimes, digital evidence in the form of electronic 
messages may constitute a significant share of the evidentiary record.

1749.	 Depending on the means of transmission, electronic messages can be divided into 
the following types: electronic messages transmitted via satellite connection in the 
GSM standard: SMS messages, MMS messages, voice messages; electronic messages 
sent via mobile messenger apps: Viber, WhatsApp, Telegram, etc.; electronic mes-

3233	 The analysis of case law on using electronic evidence in criminal proceedings / compiled by the legal management 
(III) of the Department for Analytical and Legal Work of the Supreme Court secretariat. Kyiv, 2020. 54 p.
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sages transmitted via email: electronic messages transmitted on social media; and 
electronic messages transmitted using other Internet services.3234

1750.	 Concerning the legal assessment when there is a difference between the time recorded 
by the recording device and the time of the crime, judges are unanimous that this 
does not render the evidence to be inadmissible.

D.	 Expert Conclusions

1751.	 Primary information media and technical means used to retrieve information may 
be examined by appropriate specialists or experts in the order stipulated by the CPC 
of Ukraine, should there be appropriate grounds for such examination.

1752.	 Case law materials show the incidence of cases when electronic (digital) materials 
are sent to experts for examination. For this purpose, the following examination 
types were conducted:
- computer forensic analysis;
- phototechnical examination;
- photo portrait examination; and
- psychological and linguistic examination, etc.

1753.	 For instance, computer forensic analysis is an examination, which is a type of forensic 
engineering and which studies computer equipment and/or computer information 
media.

1754.	 Computer forensic analysis is conducted to determine the object’s status as a com-
puter tool, identify and study its role in the crime under investigation, and access 
information on electronic media with its subsequent comprehensive investigation.

1755.	 The subject of computer forensic analysis is facts (circumstances) that are relevant 
for the pre-trial investigation or court and are to be established based on the study 
of patterns of developing and operating computer systems enabling information 
processes.

1756.	 Objects of the computer forensic analysis are the following:
•	 personal computers (system unit), portable computers (laptops, netbooks);
•	 any machine information media, peripheral devices, integrated systems, and any 

parts for all specified components (hardware units, expansion boards, etc.).
•	 hardware and software systems, which require a comprehensive approach to 

considering hardware and software features;
•	 network equipment (servers, workstations, file storage systems, etc.);
•	 office peripherals (printers, scanners, multifunctional devices, modems, routers, 

hotspots, video surveillance systems, etc.);

3234	 http://dspace.onua.edu.ua/bitstream/handle/11300/14924/Чванкін%20С.%20А.%20Доказове%20значення%20
даних%20з%20електронних%20повідомлень....pdf?sequence=1&isAllowed=y
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•	 software and software tools, their components (subsystems) and supporting an-
alytical resources and technical documents (terms of reference, requirements, 
specifications, models, etc.), algorithms, separate software modules,

•	 software source texts, text and graphic documents (electronic), data in multimedia 
formats, produced using computer means;

•	 information in the database formats, logs (protocols) of specialised software op-
eration, other applied supplements, and information data; and

•	 information hosted on the websites on the Internet.

1757.	 Key objectives of the computer forensic analysis include the following:
•	 establishing whether the computer and technical equipment are in working order;
•	 ascertaining circumstances related to the use of computer and technical equip-

ment, information, and software;
•	 identifying information and software contained on computer media; and
•	 establishing the correspondence of software to specific versions or requirements 

for their development.

II.	 International legal standards concerning the admission and 
assessment of digital evidence

A.	 Introduction

1758.	 This chapter concerns international standards and best practices on the admission 
and assessment of digital evidence. As defined below, digital evidence covers a vast 
range of information; any electronic file derived from any electronic device qualifies 
as digital evidence, from a word document prepared on a personal computer to au-
tomatically generated call data records from a telecommunications service provide 
to satellite imagery from Google Earth to a video uploaded to YouTube.

1759.	 International law does not regulate the admission or assessment of evidence. It is 
left to national and international courts to devise their own rules. International and 
hybrid criminal courts have substantially similar rules and practices concerning the 
admission of evidence, and they apply these rules to all evidence. When faced with 
any non-oral evidence, including digital evidence, they consider similar factors in 
order to determine whether the particular item or information has sufficient proba-
tive value to be relied upon.

1760.	 These courts have only limited experience with examinable online open source in-
formation, but best practices developed primarily for investigators offer guidelines 
for verifying this information that may also be of use for judges. These guidelines ask 
investigators to analyse the source of the information, its content, and, to the extent 
possible, to undertake a more technical digital forensic analysis.

1761.	 This chapter begins by defining digital evidence, then surveys the evidentiary rules 
and practices of international and internationalised or hybrid courts concerning non 
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oral evidence, including digital evidence. It then considers best practices concerning 
online investigations for open source information, before concluding with a summary 
of the common considerations that emerge from these sources.

B.	 What is Digital Evidence?

1762.	 “Digital evidence” may be defined as “information transmitted or stored in a digital 
format that a party to a case may use at a proceeding”3235 or “information and data of 
value to an investigation that is stored on, received, or transmitted by an electronic 
device”3236. These broad definitions include information that originated in or was con-
verted to a digital format, such as electronic files from a personal computer, mobile 
telephone call data records automatically generated by telecommunications service 
providers, satellite imagery from Google Earth, or videos and photographs taken 
from your mobile phone. It also includes information that has been subsequently 
digitised, including something as commonplace as a paper document or film photo-
graph scanned to an electronic format.

1763.	 Digital information may derive from an “open” or a “closed” source.3237

BERKELEY PROTOCOL, PARA. 14:
Open source information encompasses publicly available information that any member of the 
public can observe, purchase or request without requiring special legal status or unauthorized 
access. Closed source information is information with restricted access or access that is protected 
by law, but which may be obtained legally through private channels, such as judicial processes, 
or offered voluntarily.

1764.	 More specifically, digital or online open source information is “information on the 
Internet, which can be accessed, for example, on public websites, Internet databases 
or social media platforms.”3238

3235	 An Overview of the Use of Digital Evidence in International Criminal Courts (Working Paper) (Salzburg Workshop 
on Cyberinvestigations), 2013, p. 1. This definition encapsulates the distinction between information and evidence, 
where, in the context of criminal proceedings, evidence is a sub-category of information “that forms part of a trial 
in the sense that it used to prove or disprove the alleged crimes”. See Global Rights Compliance, Basic Investigative 
Standards for International Crimes, August 2019, p. 3. It is for the judges to determine whether digital information 
becomes digital evidence that they may consider in adjudicating criminal proceedings. For the purposes of this 
chapter, the terms “digital information” and “digital evidence” are used interchangeably to describe information 
that judges may be asked to assess in this manner.

3236	 Putting Principles into Practice: Testing Open-Source Video as Evidence in the Criminal Courts of England and 
Wales: Lessons Learned from a Mock Voir Dire Hearing (GLAN/Bellingcat/supported by OSR4Rights) (2022) (“GLAN/
Bellingcat Report #1”), p. 10, fn. 7.

3237	 Human Rights Center, UC Berkeley School of Law and United Nations Human Rights Office of the High Commis-
sioner, Berkeley Protocol on Digital Open Source Investigations, 2022 (“Berkeley Protocol”), para. 14. Open source 
intelligence, or OSINT, is “a sub-category of open source information that is collected and used for the specific pur-
pose of aiding policymaking and decision-making, most often in a military or political context”. Berkeley Protocol, 
para. 19.

3238	 Berkeley Protocol, para. 15. “Open source evidence is open source information with evidentiary value that may be 
admitted in order to establish facts in legal proceedings.” Berkeley Protocol, para. 21.

https://globalrightscompliance.com/2021/04/06/basic-investigative-standards-for-international-crimes-investigations/
https://globalrightscompliance.com/2021/04/06/basic-investigative-standards-for-international-crimes-investigations/
https://14ee1ae3-14ee-4012-91cf-a6a3b7dc3d8b.usrfiles.com/ugd/14ee1a_0cff5b64a9684101a21f96f9e8af7c0a.pdf
https://14ee1ae3-14ee-4012-91cf-a6a3b7dc3d8b.usrfiles.com/ugd/14ee1a_0cff5b64a9684101a21f96f9e8af7c0a.pdf
https://www.ohchr.org/en/publications/policy-and-methodological-publications/berkeley-protocol-digital-open-source
https://www.ohchr.org/en/publications/policy-and-methodological-publications/berkeley-protocol-digital-open-source
https://www.ohchr.org/en/publications/policy-and-methodological-publications/berkeley-protocol-digital-open-source
https://www.ohchr.org/en/publications/policy-and-methodological-publications/berkeley-protocol-digital-open-source
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1765.	 Given the relative novelty and increasing importance of online open source infor-
mation as potential evidence in criminal proceedings, it may also assist to consider 
this category of information in further detail. Online open source information may 
be divided into “descriptive content and examinable content”.3239 Descriptive content 
is “narrative content” and “could range from a short news article to a lengthy NGO 
report containing witness interviews”. Its value is “more contingent on the trust 
placed in the author or organization that published it”.3240

1766.	 In contrast, “examinable content is material whose value is established by an analysis 
of the substantive content itself”, and it “could be anything from a Tweet to an entry 
on Wikimapia or an aftermath video”.3241 Examinable content is the primary focus 
of “online open source investigation” of the sort conducted by Bellingcat, amongst 
other organisations and human rights groups.3242 Online audio-visual content, or 
online information that “contains recordings of sound and/or photographic images 
(whether stills or videos)”, is of particular interest for open source investigations and 
may present particular evidentiary issues that will be discussed below.3243 Examinable 
content will often be “user generated content”, in the sense that it is “content gener-
ated or gathered by ordinary private individuals”.3244 These private individuals may 
be unknown, creating evidentiary issues that are also discussed below.

C.	 International Standards on Digital Evidence

1767.	 This sub-section addresses international standards on digital evidence. There are no 
international legal rules for the admission or assessment of digital evidence in crim-
inal proceedings. International and internationalised courts have their own rules of 
evidence. As shown below, they are substantially similar, including similar practices 
for considering all non-oral evidence, meaning any evidence that does not come from 
a witness testifying to their own experiences in a courtroom. They have limited ex-
perience with online open source information, but international standards and best 
practices have been promulgated regarding the investigation and collection of such 
information. These rules, practices and standards are not binding on Ukraine, but, to 
the extent they are compatible with Ukrainian law on the admission and assessment 
of evidence, they may offer persuasive authority on the treatment of digital evidence.

1.	 There are no International Law Standards on Admission or Assessment of Digital 
Evidence Binding on Ukraine

1768.	 There is no international treaty on evidence or digital evidence, and no customary 
international law rules governing digital evidence. Neither the International Covenant 
on Civil and Political Rights (ICCPR) nor the ECHR has specific provisions concern-

3239	 International Humanitarian Law & the Aerial Bombardment of Yemen: A study of the contribution of online open 
source investigations, a joint publication from Global Legal Action Network (“GLAN”) and Bellingcat (“GLAN/Bell-
ingcat Report #2”), para. 13.

3240	 GLAN/Bellingcat Report #2, para. 13.
3241	 GLAN/Bellingcat Report #2, para. 13.
3242	 GLAN/Bellingcat Report #2, paras 12-13.
3243	 GLAN/Bellingcat Report #2, para. 14.
3244	 GLAN/Bellingcat Report #2, para. 14.

https://14ee1ae3-14ee-4012-91cf-a6a3b7dc3d8b.usrfiles.com/ugd/14ee1a_c706daae385a473fa52d7366896bfbfa.pdf
https://14ee1ae3-14ee-4012-91cf-a6a3b7dc3d8b.usrfiles.com/ugd/14ee1a_c706daae385a473fa52d7366896bfbfa.pdf
https://14ee1ae3-14ee-4012-91cf-a6a3b7dc3d8b.usrfiles.com/ugd/14ee1a_c706daae385a473fa52d7366896bfbfa.pdf
https://14ee1ae3-14ee-4012-91cf-a6a3b7dc3d8b.usrfiles.com/ugd/14ee1a_c706daae385a473fa52d7366896bfbfa.pdf
https://14ee1ae3-14ee-4012-91cf-a6a3b7dc3d8b.usrfiles.com/ugd/14ee1a_c706daae385a473fa52d7366896bfbfa.pdf
https://14ee1ae3-14ee-4012-91cf-a6a3b7dc3d8b.usrfiles.com/ugd/14ee1a_c706daae385a473fa52d7366896bfbfa.pdf
https://14ee1ae3-14ee-4012-91cf-a6a3b7dc3d8b.usrfiles.com/ugd/14ee1a_c706daae385a473fa52d7366896bfbfa.pdf
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ing the admission or assessment of evidence in court proceedings. The ECtHR has 
noted, “while Article 6 of the [ECHR] guarantees the right to a fair hearing, it does 
not lay down any rules of admissibility of evidence or the way it should be assessed, 
which are therefore primarily matters for regulation by national law and the national 
courts”.3245

2.	 International Criminal Tribunals Assess Digital Evidence According to the Same 
Practice as they do all Non-Oral Evidence

1769.	 International criminal tribunals have a long history of assessing non-oral evidence, 
including digital evidence. They apply the same rules governing the admission and 
assessment of evidence to all evidence and have developed standards and practices 
for assessing non-oral evidence that build on these rules of evidence. They have 
limited experience with online open source information.3246

a)	 Relevant rules of evidence before international tribunals

1770.	 International criminal tribunals have adopted general rules governing the admission 
and assessment of evidence, but they do not have specific rules for digital evidence. 
Under Article 69(4) of the ICC Statute, “[t]he Court may rule on the relevance or ad-
missibility of any evidence, taking into account, inter alia, the probative value of the 
evidence and any prejudice that such evidence may cause to a fair trial or to a fair 
evaluation of the testimony of a witness, in accordance with the Rules of Procedure 
and Evidence”.3247

1771.	 Rule 89(C) of the ICTY Rules of Procedure and Evidence states “[a] Chamber may admit 
any relevant evidence which it deems to have probative value” and Rule 89(E) allows 
a Chamber to “request verification of the authenticity of evidence obtained out of 
court”.3248 Rule 89(C) of the ICTR Rules of Procedure and Evidence, Rule 105(C) of the 
IRMCT Rules of Procedure and Evidence, and Rule 149(C) of the Special Tribunal for 
Lebanon’s Rules of Procedure and Evidence are identical to ICTY Rule 89(C), and ICTR 
Rule 89(D), IRMCT Rule 105(E) and STL Rule 149(E) are identical to ICTY Rule 89(E).

1772.	 Before the ICC, trial chambers have applied a “three-part admissibility test” under 
which the chamber examines, “on a preliminary basis, whether the submitted ma-
terials (1) are relevant to the case; (2) have probative value; and (3) are sufficiently 
relevant and probative to outweigh any prejudicial effect that could be caused by their 
admission”.3249 This admissibility test demonstrates that the ICC’s test for admission 

3245	 See e.g., ECtHR, Garcia Ruiz v. Spain Grand Chamber Judgement, para. 28; ECtHR, Schenk v. Switzerland Judgement, 
para. 46.

3246	 More specifically, international and hybrid international courts have limited experience with online open source 
information with examinable content, such as videos and images and other postings from social media. There are 
myriad examples of international courts admitting online open source information with descriptive or narrative 
content, such as NGO reports or media articles that were gathered online. But they have considered this information 
only for context and have not assessed the reliability of such material in detail. For these reasons, this section does 
not address this practice.

3247	 ICC Statute, Article 69.
3248	 ICTY Statute, Articles 89(C) and (E).
3249	 See e.g., ICC, Bemba Decision Admission of Materials into Evidence, para. 7.

https:/unictr.irmct.org/sites/unictr.org/files/legal-library/150513-rpe-en-fr.pdf
https:/www.irmct.org/sites/default/files/documents/MICT-1-Rev-7-en.pdf
https:/www.stl-tsl.org/sites/default/files/documents/legal-documents/RPE/RPE-Rev11-Dec-2020-EN-online.pdf
https:/www.stl-tsl.org/sites/default/files/documents/legal-documents/RPE/RPE-Rev11-Dec-2020-EN-online.pdf
https://hudoc.echr.coe.int/eng#%7B%22fulltext%22:%5B%22Garcia%20Ruiz%20v.%20Spain%22%5D,%22documentcollectionid2%22:%5B%22GRANDCHAMBER%22,%22CHAMBER%22%5D,%22itemid%22:%5B%22001-58907%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22fulltext%22:%5B%22Schenk%20v.%20Switzerland%22%5D,%22documentcollectionid2%22:%5B%22GRANDCHAMBER%22,%22CHAMBER%22%5D,%22itemid%22:%5B%22001-57572%22%5D%7D
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/en/documents/statute-tribunal
https://www.legal-tools.org/doc/13ca4b/pdf
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of evidence is consistent with the relevant rules governing admissibility before the 
ICTY, ICTR, IRMCT and the STL.

1773.	 Applying this general law of evidence, international tribunals have identified factors 
for consideration when admitting or assessing what has been described as non-oral 
evidence. These factors generally relate to the probative value of the item or infor-
mation offered into evidence. The assessment of probative value is “a fact-specific 
inquiry and may take into account innumerable factors, including the indicia of reli-
ability, trustworthiness, accuracy or voluntariness that inhere in the item of potential 
evidence, as well as the circumstances in which the evidence arose. It may also take 
into account the extent to which the item has been authenticated.”3250 Ultimately, “the 
Chamber needs to be satisfied that the item is what it purports to be, either because 
this is evident on its face or because other admissible evidence demonstrates the 
item’s provenance.”3251

1774.	 Non-oral evidence does not necessarily have to be authenticated in court by a wit-
ness.3252

ICC, BEMBA DECISION OF 8 OCTOBER 2012, PARA. 9:
[I]tems can also be (i) self-authenticating, if they are official documents publicly available from 
official sources; (ii) agreed upon by the parties as authentic; (iii) prima facie reliable if they bear 
sufficient indicia of reliability such as a logo, letter head, signature, date or stamp, and appear to 
have been produced in the ordinary course of the activities of the persons or organisations who 
created them; or (iv) in case the item itself does not bear sufficient indicia of reliability, shown 
to be authentic and reliable by the tendering party through provision of sufficient information 
to enable the Chamber to verify that the documents are what they purport to be.3253

1775.	 With non-oral evidence, including where “the individuals who originally supplied the 
information were not examined”, ICC chambers assess “the contents of each item 
of documentary evidence, its provenance, source or author, as well as the author’s 
role in the relevant events, and took into account the reported chain of custody from 
the time of the item’s creation until its submission to the Chamber, and any other 
relevant information”.3254 Where “authenticity and/or reliability has been challenged, 
the Chamber considered in its final assessment of the evidence and on a case-by-
case basis all the relevant submissions and any testimonial evidence related to the 
authenticity of the items concerned”.3255

1776.	 Before the ICTY, trial chambers follow the test laid out in Rule 89(C), quoted above, 
and “[t]here is no separate threshold requirement for the admissibility of documen-

3250	 See e.g., ICC, Bemba Decision Admission of Materials into Evidence, para. 8.
3251	 See e.g., ICC, Bemba Decision Admission of Materials into Evidence, para. 8.
3252	 See e.g., ICC, Bemba Decision Admission of Materials into Evidence, para. 9.
3253	 ICC, Bemba Decision Admission of Materials into Evidence.
3254	 See e.g., ICC, Bemba Trial Judgement, paras 236-237; ICC, Ntaganda Trial Judgement, paras 56-57.
3255	 See e.g., ICC, Ntaganda Trial Judgement, para. 57

https://www.legal-tools.org/doc/13ca4b/pdf
https://www.legal-tools.org/doc/13ca4b/pdf
https://www.legal-tools.org/doc/13ca4b/pdf
https://www.legal-tools.org/doc/13ca4b/pdf
https://www.legal-tools.org/doc/edb0cf/pdf
https://www.legal-tools.org/doc/80578a/pdf
https://www.legal-tools.org/doc/80578a/pdf
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tary evidence”.3256 Furthermore, “[i]n considering the reliability, the Trial Chamber 
will examine all indicia thereof. In the case of “statements” in the broad sense of 
the word, these indicia include aspects such as the truthfulness, voluntariness and 
trustworthiness of the evidence. A determination of the reliability of a piece of evi-
dence will also consider the circumstances under which the evidence arose and the 
content of the evidence.”3257 Furthermore, the ICTY has identified “authenticity as a 
component of reliability”, and issues of reliability and the question whether a piece of 
evidence has sufficient indicia of reliability are factors in the assessment of whether 
evidence is probative.3258

1777.	 To further assist in demonstrating the approach of international criminal tribunals 
to assessing digital evidence, the following section considers a selection of relevant 
decisions and judgements assessing non-oral evidence, including digital evidence.

b)	 International criminal law judicial decisions assessing non-oral evidence, including digital 
evidence

1778.	 There are myriad examples of international criminal judicial decisions and judgements 
assessing non-oral evidence, including digital evidence. This section summarises 
the most relevant aspects of some of these decisions and judgements for a variety of 
categories of evidence.

i.	 Intercepts

1779.	 Audio intercept evidence has featured prominently in criminal cases before the 
ICTY. Although this evidence was not digital in origin, assessing it has raised issues 
of probative value similar to those that arise with digital evidence.

1780.	 In the Tolimir case, the trial chamber considered “intercepts to be a special category of 
evidence in that in and of themselves, they bear no prima facie indicia of authenticity 
or reliability, and as such these requirements must generally be fulfilled by hearing 
from the relevant intercept operators or the participants in the intercepted conver-
sation”.3259 The trial chamber heard “numerous experienced and trained” intercept 
operators who “established the reliability of the intercept process” and were able to 
“speak to the authenticity of the intercepts”.3260 The trial chamber also considered 
it important that the accused had “ample opportunity to challenge the authenticity 
and reliability of this general collection of intercepts during the cross-examination 
of intercept operators called by the Prosecution to testify”.3261

1781.	 In the Blagojevic and Jokic case, the Defence objected that audio intercept evidence was 
unreliable and lacked authenticity. The trial chamber rejected this challenge based on 
evidence admitted in the proceedings to demonstrate the reliability of the intercept 

3256	 See e.g., ICTY, Naletilic and Martinovic Appeal Judgement, para. 402.
3257	 ICTY, Blagojevic and Jokic Decision on Admissibility of Intercept-related Materials, para. 15.
3258	 ICTY, Popovic et al. Decision on Admissibility of Intercepted Communications, para. 34.
3259	 Tolimir Decision on Admissibility of Intercepts, para. 14..
3260	 ICTY, Tolimir Decision on Admissibility of Intercepts, para. 14.
3261	 ICTY, Tolimir Decision on Admissibility of Intercepts, para. 15.

https://ucr.irmct.org/scasedocs/case/IT-98-34#appealsChamberJudgement
https://ucr.irmct.org/scasedocs/case/IT-02-60#eng
https://www.legal-tools.org/doc/471793/pdf
https://www.legal-tools.org/doc/471793/pdf
https://www.legal-tools.org/doc/471793/pdf
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evidence.3262 The chamber relied on the in court testimony of six intercept operators 
and the statements of three additional intercept operators, who all provided “virtually 
identical descriptions of the procedures for monitoring, intercepting, transcribing, 
and processing” intercepted communications. All had worked as intercept operators 
through the time period relevant to the case, and their evidence showed that they 
were aware of the need for accuracy and acknowledged limits where intercepted 
communications could not be accurately transcribed.3263

1782.	 The trial chamber also relied on evidence from a witness from the ICTY Office of 
the Prosecutor concerning the “intercept project”, whereby prosecution personnel 
“worked to establish the reliability of the intercepts by cross-referencing them and 
by examining the internal consistency between the handwritten notebooks and the 
computer printouts resulting from when the intercepts were forwarded by the in-
tercepting unit to its superior command”. Prosecution staff on the intercept project 
also cross-referenced intercepts with various documents, including military reports 
and aerial imagery, as well as other intercepts. This analysis supported the reliability 
of the intercepts.3264

1783.	 Finally, the trial chamber rejected a defence challenge based on the claim that tape-re-
corded material was generally not reliable because of the possibility that it could be 
tampered with and because the original audio-recordings had not been admitted into 
evidence (excerpts of audio recordings had been played in court to intercept officers, 
and transcripts of the intercepts as well as handwritten notebooks of intercept offi-
cers had also been put to them in court). Given the evidence before it demonstrating 
the probative value of the intercepts, the trial chamber did not consider it necessary 
for the prosecution to admit the audio-recordings into evidence or that it would be 
appropriate to exclude the intercept evidence.3265 The trial chamber ultimately relied 
on the intercept evidence in support of its factual findings in its final judgement.3266

1784.	 The trial chamber in the Popovic et al. case rejected a similar defence challenge to 
the authenticity and reliability of intercept evidence, relying on extensive in court 
testimony of intercept operators, who discussed the modalities of their work and 
were cross-examined by the defence.3267 As in the Blagojevic and Jokic case, the trial 
chamber relied on the prosecution’s intercept project, and the evidence of the wit-
ness who described it in detail.3268 Given the strength of the evidence corroborating 
the intercepts, the trial chamber was not persuaded by a defence expert witness on 
radio relay communications and also did not find that alleged gaps in the chain of 
custody undermined the reliability of the evidence such as to render it inadmissible. 
Given the corroboratory evidence, the trial chamber also rejected a defence claim of 
fabrication that was based on limited discrepancies and the passage of time between 

3262	 ICTY, Blagojevic and Jokic Decision on Admissibility of Intercept-related Materials, para. 26.
3263	 ICTY, Blagojevic and Jokic Decision on Admissibility of Intercept-related Materials, paras 21-23.
3264	 ICTY, Blagojevic and Jokic Decision on Admissibility of Intercept-related Materials, para. 24.
3265	 ICTY, Blagojevic and Jokic Decision on Admissibility of Intercept-related Materials, para. 25.
3266	 See ICTY, Blagojevic and Jokic Trial Judgement, paras 30, 38, 351, 464, 466, 510, 513, 763.
3267	 ICTY, Popovic et al. Decision on Admissibility of Intercepted Communications, paras 38-45.
3268	 ICTY, Popovic et al. Decision on Admissibility of Intercepted Communications, paras 46-53.

https://ucr.irmct.org/scasedocs/case/IT-02-60#eng
https://ucr.irmct.org/scasedocs/case/IT-02-60#eng
https://ucr.irmct.org/scasedocs/case/IT-02-60#eng
https://ucr.irmct.org/scasedocs/case/IT-02-60#eng
https://ucr.irmct.org/scasedocs/case/IT-02-60#trialJudgement
https://ucr.irmct.org/scasedocs/case/IT-05-88#eng
https://ucr.irmct.org/scasedocs/case/IT-05-88#eng
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the recording of the intercepts and when they were provided to the prosecution.3269 
The trial chamber reaffirmed its conclusions, rejected further defence challenges, 
and relied on intercepts for factual findings throughout its final trial judgement.3270

1785.	 Intercept evidence has also featured in cases before the ICC. The trial chamber in 
the Ongwen case assessed and relied on intercept evidence. In its judgement, the trial 
chamber summarised the extensive evidence of more than 20 witnesses, including 
intercept operators, prosecution analysts, and forensic specialists, who testified re-
garding the process of interception and related record-keeping, the content of the 
intercepts and accompanying logbooks, and the process by which the intercepts and 
logbooks were transferred to the ICC prosecution. Based on this extensive evidence 
demonstrating the probative value of the intercepts, the trial chamber rejected de-
fence objections to the intercept evidence.3271 The ICC appeals chamber upheld the 
trial chamber’s approach to assessing the reliability of the intercept evidence.3272

1786.	 In contempt proceedings arising from the Bemba case, the trial chamber assessed 
digital intercepts of mobile phone communications and communications to and 
from Mr. Bemba in the ICC Detention Centre. They were gathered by court order as 
part of the investigation into whether there had been a scheme to bribe witnesses. 
The mobile communications were intercepted by national authorities, who provided 
audio recordings and call logs to the ICC. The intercepts of Detention Centre calls 
were provided by the ICC Registry.3273

1787.	 The defence objected to the use of the intercepts on several grounds, including that 
the prosecution had failed to establish their authenticity and chain of custody, and 
had not called any witnesses to authenticate the Detention Centre intercepts. The trial 
chamber rejected these objections, noting that there was “an array of mutually rein-
forcing information confirming the accuracy of the intercepted communications”.3274 
This included intercepted communications with inherent indicia of reliability, such 
as corporate watermarks of the telecommunications provider on call logs.3275 The trial 
chamber also noted that some of the Detention Centre communications begin with 
persons “identifying themselves as the ICC when connecting Mr Bemba’s calls”.3276

1788.	 The trial chamber judges were able to recognise voices in intercepts that corresponded 
with the attributed numbers in the logs. In some intercepted communications, the 
speakers touched on matters in the then-ongoing main criminal proceedings involv-
ing Mr Bemba, including discussing imminent witness testimony and matters only 
known to a limited number of people involved with the defence.3277 The trial chamber 
also relied on expert witness testimony regarding the call logs and data records.3278

3269	 ICTY, Popovic et al. Decision on Admissibility of Intercepted Communications, paras 54-73.
3270	 ICTY, Popovic et al. Decision on Admissibility of Intercepted Communications, paras 64-66, 1230-1237, passim.
3271	 ICC, Ongwen Trial Judgement, paras 555-589, 614-810
3272	 ICC, Ongwen Appeal Judgement, paras 531-570..
3273	 ICC, Bemba et al. Contempt Judgement, 19 October 2016, paras 214-215
3274	 ICC, Bemba et al. Contempt Judgement, para. 218.
3275	 ICC, Bemba et al. Contempt Judgement, para. 219.
3276	 ICC, Bemba et al. Contempt Judgement, para. 219.
3277	 ICC, Bemba et al. Contempt Judgement, para. 220.
3278	 ICC, Bemba et al. Contempt Judgement, para. 221.

https://ucr.irmct.org/scasedocs/case/IT-05-88#eng
https://ucr.irmct.org/scasedocs/case/IT-05-88#eng
https://www.legal-tools.org/doc/kv27ul/pdf
https://www.legal-tools.org/doc/luucb5/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
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1789.	 Given that the intercepts had been gathered pursuant to judicial orders, the case 
record itself assisted in authenticating them.3279 There were exhaustive formal chain 
of custody logs maintained by the Registry, and some materials had been unsealed in 
the presence of the defence.3280 The Registry also generated some of the challenged 
materials.3281 Moreover, neither the defence nor the trial chamber could identify a 
single communication that was inconsistent with the corresponding log.3282

1790.	 The trial chamber concluded, “[i]n the light of all the information on authenticity 
before the Chamber, calling witnesses solely on such matters would have been a 
formal and useless exercise”.3283

ii.	 Video

1791.	 Video evidence has featured in a number of cases before various international tribu-
nals, including before the ICC. In the Lubanga case, the trial chamber relied on video 
evidence introduced through two witnesses for a number of purposes, including to 
determine whether child soldiers appeared to be manifestly under the age of 15, 
the roles of children in the armed groups, and to demonstrate the presence of the 
accused and other leading figures in the presence of child soldiers.3284 The appeals 
chamber upheld the trial chamber’s reliance on video evidence to determine the age 
of child soldiers, ruling that there was no legal requirement for the video evidence to 
be corroborated and noting that the trial chamber exercised sufficient caution when 
relying on the video excerpts.3285

1792.	 In the Ntaganda case, the trial chamber also relied extensively on video evidence 
introduced into evidence by witnesses who testified to the content of the videos. The 
video evidence supported the trial chamber’s findings on the activities of the accused 
and other high-ranking members of armed groups, and also showed that children 
who were manifestly under the age of 15 were used as escorts of the accused.3286 The 
appeals chamber affirmed the trial chamber’s reliance on video evidence.3287

1793.	 Two recent matters before the ICC have involved open source video evidence sourced 
from social media. In the Al-Mahdi matter, the accused entered an admission of guilt 
to the war crime of attacking protected objects under Article 8(2)(e)(iv) of the ICC 
Statute. As a result, the accused did not challenge the evidence against him and the 
trial chamber did not assess the probative value of the video evidence in its written 
judgement. Article 65 of the ICC Statute does, however, require ICC trial chambers 
to assess whether an admission of guilt is “supported by the facts of the case”, con-

3279	 ICC, Bemba et al. Contempt Judgement, para. 222.
3280	 ICC, Bemba et al. Contempt Judgement, para. 222.
3281	 ICC, Bemba et al. Contempt Judgement, para. 223.
3282	 ICC, Bemba et al. Contempt Judgement, para. 224.
3283	 ICC, Bemba et al. Contempt Judgement, para. 225.
3284	 ICC, Lubanga Trial Judgement, paras 644, 710-718, 774, 779, 792-793, 854, 858, 860-862, 912, 915, 1122, 1193, 1209-1211, 

1216, 1218, 1242-1245, 1249-1257, 1262, 1278, 1339-1344.
3285	 ICC, Lubanga Appeal Judgement, paras 207-230.
3286	 ICC, Ntaganda Trial Judgement, paras 104, 109, 204, 207, 213, 387-388, 1190, passim.
3287	 ICC, Ntaganda Appeal Judgement, paras 768-790.

https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf
https://www.legal-tools.org/doc/677866/pdf
https://www.legal-tools.org/doc/585c75/pdf
https://www.legal-tools.org/doc/80578a/pdf
https://www.legal-tools.org/doc/zy5pmd/pdf
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sidering the admission itself “together with any additional evidence presented”.3288 
In its judgement, the trial chamber “paid particular attention to whether evidence 
could establish the facts independently of the Accused’s admissions”.3289

1794.	 In setting out the “established facts of the case”, the trial chamber relied in part on 
open source video evidence to demonstrate the accused’s presence at attacks on 
multiple important and well-known cultural sites in Timbuktu.3290 In finding certain 
statements the accused made to journalists to be established, the trial chamber 
relied exclusively on open source video evidence.3291 The trial chamber also relied 
on open source video evidence and media articles in support of a finding that the 
attacks against the sites “took place in the context of and were associated with the 
non-international armed conflict”.3292

1795.	 In the Al-Werfalli matter, the ICC issued two arrest warrants supported exclusively 
by video evidence from Facebook and social media. Under Article 58(1)(a) of the ICC 
Statute, a warrant of arrest may be issued where there are “reasonable grounds to 
believe” that a person has committed a crime within the ICC’s jurisdiction.3293 The 
pre-trial chambers found there was reasonable grounds to believe that Mr Al-Wer-
falli had committed crimes under the ICC Statute and that arrest warrants should be 
issued on the basis of the video evidence retrieved from social media.3294

1796.	 Given the stage of the proceedings, the pre-trial chambers did not assess the pro-
bative value of the video evidence. In the decision issuing the second warrant, the 
pre-trial chamber was, however, “satisfied that the [video showing the incident of 
killing] has sufficient indicia of authenticity in order to be relied on at this stage of 
the proceedings”:3295

AL-WERFALLI SECOND WARRANT, PARA. 18:
The Chamber notes, in particular, that the Prosecutor has submitted an expert report on the 
authentication of the video, prepared by a renowned, independent institute. Having analysed 
the video and its key frames, the report concluded that there were no traces of forgery or ma-
nipulation in relation to locations, weapons or persons shown in the video. The location has 
also been confirmed by a witness, who stated that the video was shot “[i]n front of the mosque 
at Al-Salmani” where [a] day before […] there was a bombing”.3296

3288	 ICC, Al Mahdi Trial Judgement, para. 27.
3289	 ICC, Al Mahdi Trial Judgement, para. 29.
3290	 ICC, Al Mahdi Trial Judgement, paras 38(i), (ii), (iii), (v), (vi), (vii), (viii), (ix) and (x); 40(iii), (v); 41.
3291	 ICC, Al Mahdi Trial Judgement, para. 46, fn. 101.
3292	 ICC, Al Mahdi Trial Judgement, para. 49, fn. 102.
3293	 ICC, Al-Werfalli First Warrant of Arrest, para. 3.
3294	 ICC, Al-Werfalli First Warrant of Arrest, paras 3, 25-29; ICC, Al-Werfalli Second Warrant of Arrest, paras 7, 33-36.
3295	 ICC, Al-Werfalli Second Warrant of Arrest, para. 18.
3296	 ICC, Al-Werfalli Second Warrant of Arrest.
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https://www.legal-tools.org/doc/881fb6/pdf
https://www.legal-tools.org/doc/881fb6/pdf
https://www.legal-tools.org/doc/3275b0/pdf
https://www.legal-tools.org/doc/3275b0/pdf
https://www.legal-tools.org/doc/3275b0/pdf


646  CHAPTER II — PROCEDURAL ASPECTS

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

iii.	 Aerial Imagery

1797.	 Satellite and aerial imagery has been admitted into evidence in a number of cases 
before international tribunals, particularly before the ICTY. To take one example, 
the trial chamber in the Tolimir case relied on aerial images provided by the United 
States government to demonstrate or corroborate the “locations of gravesites and 
reburial activities, buildings and vehicles, large groups of prisoners, and bodies”. 
The prosecution’s use of this evidence was conditioned on it not discussing “any in-
formation relating to the technical or analytical sources, methods, or capabilities of 
the systems, organizations, or personnel used to collect, analyse, or produce these 
imagery-derived products”. The accused challenged this evidence “on the grounds 
that no evidence was presented on their origin, the method of their creation, the 
manner of their editing, how to interpret them or whether they were delivered to 
the Prosecution in their original form or previously modified”.3297

1798.	 While the trial chamber acknowledged that it lacked evidence on the method of cre-
ation of the aerial imagery evidence, it nonetheless found them to be reliable and “of 
probative value”. Former prosecution investigators testified about the use of the aerial 
images, explaining how the aerial images “complemented forensic archaeological 
or anthropological reports”. The investigators used the aerial images to identify and 
locate gravesites, thereby demonstrating their authenticity. Moreover, the authenticity 
of the images was often corroborated by other witness testimony.3298

iv.	 Mobile Communications Records and Cellular Site Information

1799.	 In the Ayyash et al. proceedings before the STL, the trial chamber admitted and relied 
on extensive digital evidence of mobile communications data and related evidence 
concerning the locations of cell sites, as well as expert analysis of that evidence. The 
underlying digital evidence was provided by Lebanese mobile telecommunications 
providers upon request of the prosecution and other domestic and international 
law enforcement officials involved in the investigation prior to the formation of the 
STL. Before admitting and relying on it, the trial chamber required the prosecution 
to call witnesses representing the telecommunications providers who could provide 
evidence explaining the generation of call data records and cell site evidence, what 
these records showed, how they were stored, how they were used in their businesses, 
and the process of providing this evidence to the prosecution.3299

1800.	 The trial chamber also heard evidence from an independent expert witness retained 
by the prosecution to analyse the telecommunications evidence and provide opinions 
on it, as well as an expert, analysts, and investigators from the office of the prosecutor 
who testified regarding their work in analysing this evidence. Because much of the 
underlying digital call data records were unintelligible in the raw form in which they 
were provided to the prosecution, the trial chamber received them into evidence in 
the form of call sequence tables prepared by prosecution analysts who were required 

3297	 ICTY, Tolimir Trial Judgement, paras 67-70.
3298	 ICTY, Tolimir Trial Judgement, paras 67-70.
3299	 STL, Ayyash et al. Trial Judgement, paras 1566-1574, 1605-1620, 1624-1625.

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-05-88%232/JUD247R0000392018.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-05-88%232/JUD247R0000392018.pdf
https://www.stl-tsl.org/crs/assets/Uploads/20200818-F3839-PUBLIC-Full-Judgement-Annexes-FILED-EN-WEB-Version-v0.2.pdf
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to either testify viva voce or provide a written witness statement speaking to the meth-
odology of preparing these tables. Given the complexity of the telecommunications 
evidence in the case, the trial chamber also admitted demonstrative evidence in the 
form of charts, graphs, diagrams and reports, power-point presentations, and extracts 
from software used to present the case in court.3300

1801.	 The assigned defence counsel in these in absentia proceedings challenged the reli-
ability of the cell site evidence and, to a lesser extent, the call data records. They also 
challenged the reliability of the witnesses who testified on behalf of the telecommu-
nications providers on a number of grounds, and the conclusions of the external and 
in-house expert witnesses and prosecution analysts.

1802.	 The trial chamber concluded that the witnesses who represented the large telecom-
munications service provider corporations could “provide evidence based upon a 
combination of personal knowledge, reviewing company records, documents and 
practices and communicating with other company personnel”:3301

STL, AYYASH ET AL. TRIAL JUDGEMENT, PARAS 1846-1847
A witness testifying as the representative of such corporation can provide evidence even where 
they do not have personal knowledge, provided that this witness can attest that the testimony 
represents and is based on business record information. The role of a company representative 
is not confined to producing records and it is not unusual that such witnesses have a limited 
capacity to answer questions outside their direct knowledge.
[…]
The role of the company representatives in this case—who in both cases gave mixed evidence as 
to matters within their own personal knowledge and the matters of which they were informed 
by other employees or departments—is not confined to producing records.3302

1803.	 Based on the totality of their testimony, the trial chamber found their evidence pro-
bative.3303 The trial chamber considered that the witnesses “had sufficient personal 
knowledge, and consulted suitably qualified personnel at [the respective telecommu-
nications corporations] as to matters outside of their personal knowledge, such as 
to allow it to assess and give appropriate weight to the specific telecommunications 
evidence on which the Prosecution relied to determine mobile users’ approximate 
locations or movements”.3304

1804.	 The trial chamber was satisfied that much of the telecommunications evidence con-
stituted business records of the telecommunications service providers, which were 

3300	 STL, Ayyash et al. Trial Judgement, paras 1566-1574, 1605-1620, 1624-1625.
3301	 STL, Ayyash et al. Trial Judgement, para. 1846.
3302	 STL, Ayyash et al. Trial Judgement.
3303	 STL, Ayyash et al. Trial Judgement, para. 1851.
3304	 STL, Ayyash et al. Trial Judgement, para. 1862.

https://www.stl-tsl.org/crs/assets/Uploads/20200818-F3839-PUBLIC-Full-Judgement-Annexes-FILED-EN-WEB-Version-v0.2.pdf
https://www.stl-tsl.org/crs/assets/Uploads/20200818-F3839-PUBLIC-Full-Judgement-Annexes-FILED-EN-WEB-Version-v0.2.pdf
https://www.stl-tsl.org/crs/assets/Uploads/20200818-F3839-PUBLIC-Full-Judgement-Annexes-FILED-EN-WEB-Version-v0.2.pdf
https://www.stl-tsl.org/crs/assets/Uploads/20200818-F3839-PUBLIC-Full-Judgement-Annexes-FILED-EN-WEB-Version-v0.2.pdf
https://www.stl-tsl.org/crs/assets/Uploads/20200818-F3839-PUBLIC-Full-Judgement-Annexes-FILED-EN-WEB-Version-v0.2.pdf
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generated, sometimes automatically, in the ordinary course of the service providers’ 
businesses, thereby providing them with indicia of reliability.3305

1805.	 Given the “extensive evidence from Prosecution analysts and investigators who pro-
duced the call sequence tables of the methodology and the built-in internal checks 
and balances”, the trial chamber was satisfied that these tables reliably represented 
the underlying call data records.3306

1806.	 Based on the totality of the evidence, the trial chamber considered that an external 
expert’s cell site analysis technique was “capable of providing sufficiently reliable 
assessments and results on which the Trial Chamber can rely in reaching a conclu-
sion regarding the relevant mobiles’ general locations and movements”, as well as 
the general reliability of the expert’s overall evidence.3307

1807.	 It is also worth noting that the trial chamber considered the prosecution’s use of an 
electronic presentation of evidence tool, the workings of which had been examined 
through a witness in trial, “significantly enhanced” its “understanding of the lengthy 
and complex evidence, thus ensuring a fair trial”.3308

1808.	 As noted above, an ICC trial chamber also assessed and relied on mobile telephone 
call data records and call sequence tables derived from them in the Bemba et al. 
contempt proceedings. The chamber heard the testimony of an expert witness who 
testified regarding the origins of the call data records and a prosecution analyst who 
testified to the process for creating call sequence tables from those call data records. 
The trial chamber was also able to confirm relevant details of telephone communi-
cations, “such as the speakers, relevant numbers and the date of the call”, through 
“its own independent assessment of the evidence”, which also included intercepts 
of phone calls.3309 Moreover, since the seizure of this material had been ordered by 
an ICC judge, procedural records in the case confirmed the authenticity and chain 
of custody of the call data records.3310

v.	 WikiLeaks Documents

1809.	 In the Ayyash et al. case before the STL, the trial chamber declined to admit WikiLeaks 
documents where it did not have sufficient evidence to show that the documents 
were authentic diplomatic cables of the United States government.3311 In its decision, 
the trial chamber assessed “the authenticity of the WikiLeaks documents based on 
‘whether a document is what it professes to be in origin and authorship’”.3312 The trial 
chamber rejected the defence request.

3305	 STL, Ayyash et al. Trial Judgement, para. 1998.
3306	 STL, Ayyash et al. Trial Judgement, paras 1996-1997.
3307	 STL, Ayyash et al. Trial Judgement, paras 2124, 2145.
3308	 STL, Ayyash et al. Trial Judgement, paras 2052-2058.
3309	 ICC, Bemba et al. Contempt Judgement, paras 213-214, 216, 221.
3310	 ICC, Bemba et al. Contempt Judgement, para. 223.
3311	 STL, Ayyash et al. WikiLeaks Decision.
3312	 STL, Ayyash et al. WikiLeaks Decision, paras 9-13.
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STL, AYYASH ET AL. WIKILEAKS DECISION, PARA. 40.
The Defence has not proved that the documents—apparently downloaded from the WikiLeaks web-
site—are authentic U.S. diplomatic cables. The documents may be authentic, but the Trial Chamber 
has no evidence of the U.S. Government acknowledging their authenticity, or indeed their accuracy. 
And, directly to the point on the reliability of the documents, the Trial Chamber has no evidence 
that they accurately describe the events referred to in them. In fact, Mr Siniora and Mr Jumblatt 
both denied what is stated in the documents.3313

1810.	 In support of its decision, the trial chamber noted even if it received the WikiLeaks 
documents into evidence, it “would face having the sworn testimony of two witnesses 
denying their contents, yet none affirming their accuracy. Without more, little weight 
could be given to them.”3314

c)	 Additional Factors for Assessing Online Open Source Evidence

1811.	 As shown above, international criminal tribunals have extensive experience with 
assessing non-oral evidence, including digital evidence, but limited experience with 
online open source evidence. Given the potential importance of online open source 
evidence in assessing war crimes and other international crimes committed in Ukraine 
since the Russian invasion, it will assist to consider guidelines and best practices for 
the collection of online open source information.

1812.	 This section draws from the Berkeley Protocol, a set of international standards for 
researching online open source information developed by the University of Califor-
nia, Berkeley School of law and promulgated by the United Nations Office of the High 
Commissioner for Human Rights. This section also draws from materials prepared 
by Bellingcat, an organisation that specialises in online open source investigations 
as well as guidelines and reports prepared jointly by Bellingcat and the Global Legal 
Action Network (GLAN), a legal non-profit organisation. Their joint projects have 
focused on utilising online open source information for investigating international 
crimes and human rights violations, and include consideration of the admissibility 
and assessment of this information in criminal proceedings. While aimed primarily 
at researchers and investigators, these resources also offer valuable information for 
judges considering the assessment of such information when offered as evidence.3315

1813.	 Under the Berkeley Protocol, verification of a specific open source item “is broken 
down into three separate considerations: the source, the digital item or file, and the 
content, which should be looked at collectively and compared for consistency”.3316 
Bellingcat’s open source analysis concerns specific verification techniques that fall 

3313	 STL, Ayyash et al. WikiLeaks Decision.
3314	 STL, Ayyash et al. WikiLeaks Decision, para. 42.
3315	 While there are other guidelines for researching open source information, an exhaustive account of all guidelines 

and best practice documents is beyond the scope of this chapter.
3316	 Berkeley Protocol, para. 176. For the purposes of the Protocol, verification is “the process of establishing the accu-

racy or validity of information that has been collected online”.
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under the source and content analysis categories identified in the Berkeley Protocol. 
Moreover, Bellingcat has helpfully identified originality as a preliminary question 
that is somewhat distinct from source analysis.3317 For the purposes of the follow-
ing discussion, we will consider the following four broad categories of verification 
techniques that may be useful in assessing the authenticity and reliability of online 
open source information: (1) originality/provenance; (2) source analysis; (3) content 
analysis; and (4) technical analysis.

1814.	 Many of the techniques discussed below may be undertaken by lay researchers 
and investigators, and, in such circumstances, it will often be necessary for such a 
researcher or investigator to appear as a witness to discuss their methodology and 
techniques. As techniques become more technical, it may be necessary for an ex-
pert qualified in forensic video analysis or digital forensics to assist the court with 
an expert opinion.3318

i.	 Originality/provenance

1815.	 A preliminary question is whether the open source item is original. This involves 
determining whether an item, like an image or video, has been used before.3319 The 
Berkeley Protocol refers to this as the provenance of online information, in the sense 
of its earliest appearance online, or information regarding the offline origins of an 
item or information before it was shared online.3320

ii.	 Source analysis

1816.	 Source analysis is not a single verification technique, it is a category of verification 
techniques that seek to answer who is the source of the online item or information 
in question,3321 and why information was posted online.3322

1817.	 Answering the who may also be referred to as “attribution”.3323 In this sense, “source” 
refers to the source of the digital information, “which might be a specific website, 
subscriber or user of a given account or platform, or the identity of the persons who 
authored, created or uploaded certain content.”3324 Because the sources of online in-
formation are often anonymous or use pseudonyms, this analysis may be challenging 
and, indeed, identifying who is the source may not always be possible.3325

1818.	 Where it is possible to identify the source, then, by answering why information was 
posted online, source analysis may enable assessment of the reliability and credibil-

3317	 GLAN/Bellingcat Report #2, paras 15-16; See also Bellingcat: A Beginner’s Guide to Social Media Verification, 1 No-
vember 2021. 

3318	 Cf. Berkeley Protocol, para. 201.
3319	 See Bellingcat: A Beginner’s Guide to Social Media Verification.
3320	 Berkeley Protocol, para. 178.
3321	 Bellingcat: A Beginner’s Guide to Social Media Verification; GLAN/Bellingcat Report #2, para. 15.
3322	 Bellingcat: A Beginner’s Guide to Social Media Verification.
3323	 Berkeley Protocol, para. 177.
3324	 Berkeley Protocol, para. 177. See also Bellingcat: A Beginner’s Guide to Social Media Verification.
3325	 Berkeley Protocol, para. 177.
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ity of the source.3326 Assessment of the source’s posting history and online presence, 
including affiliations and associations may reveal information relevant to these con-
siderations such as “underlying motivations, interests or agendas, and the degree to 
which these might influence their veracity”.3327

1819.	 Even where the author or source of online information cannot be identified, there 
are other ways to authenticate online open source information.3328

iii.	 Content Analysis

1820.	 Content analysis is another broad category of verification techniques that seek to 
answer, among other questions, for example, where a photo or video was taken, or 
when it was captured.3329 It “is the process by which the information contained within 
a video, image, document or statement is assessed for its authenticity and veracity.”3330 
This is an important aspect of the online open source investigative work undertaken 
by organisations such as Bellingcat and the Amnesty International Citizen Evidence 
Lab.3331

1821.	 Content analysis may entail looking for unique or identifying features when at-
tempting to verify visual data retrieved online, such as a video or photograph. These 
features may include, for example, “buildings, flora and fauna, people, symbols, and 
insignia”.3332It may also assist to identify “objectively verifiable information”, such as 
the “weather on a specific day, the name and rank of a commanding officer or the 
location of a building […]”.3333

1822.	 For online open source imagery, geolocation seeks to answer where a photo or video 
was taken.3334 The Berkeley protocol defines geolocation as “the identification or esti-
mation of the location of an object, an activity or the location from which an item was 
generated.” More generally, it is “the process of identifying the geographical location 
of a person, object or event”.3335 “Geolocation is achieved by comparing identifiable 
buildings or landscape features (mountains, roads) and other stationary objects (e.g. 
signposts, telephone poles, trees, seen in a video [or photo] with either or videos [or 
photos] of the same event or with satellite imagery.”3336

1823.	 For online open source imagery, chronolocation seeks to identify when a photo or 
video was captured.3337 Chronolocation involves corroborating “dates and times of 
the events depicted in a piece of information” by, for example, looking to the “length 

3326	 Berkeley Protocol, para. 177.
3327	 Berkeley Protocol, paras 179-180. See also Bellingcat: A Beginner’s Guide to Social Media Verification.
3328	 Berkeley Protocol, para. 177.
3329	 Bellingcat: A Beginner’s Guide to Social Media Verification.
3330	 Berkeley Protocol, para. 187.
3331	 See GLAN/Bellingcat Report #2, paras 12-13; citizenevidence.org (last visited on 20/02/2023).
3332	 Berkeley Protocol, para. 188.
3333	 Berkeley Protocol, para. 189.
3334	 Bellingcat: A Beginner’s Guide to Social Media Verification.
3335	 GLAN/Bellingcat Report #2, para. 15.
3336	 GLAN/Bellingcat Report #2, para. 15; see also Berkeley Protocol, para. 191.
3337	 Bellingcat: A Beginner’s Guide to Social Media Verification.
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of the shadows made by sunlight” to “determine the time of day a photograph was 
taken”.3338

1824.	 Another “crucial part of the verification process” involves “visual examination for 
internal and external consistency”.3339 As a general matter, this involves examining the 
content of online information for any internal contradictions and comparing it with 
other information for corroboration or contradiction.3340 For example, an online video 
can be broken into frames and examined for inconsistencies or “so-called ‘artefacts 
of manipulation’, indicative of digitally-generated manipulation”.3341

iv.	 Technical analysis

1825.	 Turning to consideration of the digital item or file, there may be technical indicia of 
reliability. Determining whether this is the case involves a technical analysis of the 
item under consideration, including an analysis of underlying metadata.3342 Techni-
cal evidence may involve assessing a number of sources of data. Such analysis will 
often involve the work of a digital forensic analyst, and it will often be necessary to 
call such an analyst as an expert in criminal proceedings if it becomes important to 
understand and assess their techniques.3343 While a detailed discussion of technical 
analysis is beyond the scope of this chapter, it may assist the judges to briefly con-
sider metadata analysis.

BERKELEY PROTOCOL, PARA. 183:
“Technical analysis refers to the analysis of a digital item itself, whether it is a document, image 
or video. In order to test the integrity of a file, that is whether it has been digitally altered, ma-
nipulated or modified, open source investigators may find it appropriate to subject it to digital 
forensic examination, sometimes referred to as digital investigative analysis.”

1826.	 For the purposes of this sub-section, it may assist to think of metadata as data un-
derlying the content of a digital item. Such data may be found embedded in a file, 
on a web page, or in underlying source code for an item of relevance. Metadata may 
be created by users who generate items, others who interact with the item, commu-
nications service providers, and the devices on which items are created, stored or 
viewed. Metadata may include details such as “the creator of a file, its date of creation, 
upload data, modifications, file size and geodata.” Where available, metadata may 
assist in demonstrating authenticity of online digital items, helping to show that an 
item is original as opposed to repurposed, as well as answering the who, where, and 
when of a digital item.3344

3338	 Berkeley Protocol, para. 191. See also GLAN/Bellingcat Report #2, para. 15
3339	 GLAN/Bellingcat Report #2, para. 15; see also Berkeley Protocol, paras 193-194.
3340	 Berkeley Protocol, paras 193-194.
3341	 GLAN/Bellingcat Report #2, para. 15.
3342	 Berkeley Protocol, paras 183-184.
3343	 See e.g. Berkeley Protocol, paras 183-184.
3344	 See e.g. Berkeley Protocol, para. 184.
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https://www.ohchr.org/en/publications/policy-and-methodological-publications/berkeley-protocol-digital-open-source
https://www.ohchr.org/en/publications/policy-and-methodological-publications/berkeley-protocol-digital-open-source
https://www.ohchr.org/en/publications/policy-and-methodological-publications/berkeley-protocol-digital-open-source
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1827.	 Unfortunately, with online open source information, “[s]ome metadata may be stripped 
before or during uploading, or as a result of using social media applications”. With 
respect to social media platforms and other websites, “[o]riginal metadata may be 
lost because platforms often transcode uploaded media to optimize them for online 
viewing, sharing or playback” resulting in the creation of new metadata that reflects 
“the new file, not the original.”3345

v.	 Chain of Custody and Storage

1828.	 In addition to standards for verifying online open source information, it is important 
to consider chain of custody and storage of information collected online. While these 
are matters for the investigators who have gathered the information, judges may want 
to be informed of these matters by the party seeking to rely on online open source 
information as evidence.3346

CASE STUDY. MH 17 TRIAL, DISTRICT COURT OF THE HAGUE, VERDICT, 
17 NOVEMBER 2022:
Although they were not international court proceedings and therefore do not speak to inter-
national standards concerning the assessment of digital evidence, the experience of the District 
Court of The Hague in The Netherlands in the recent MH17 trial provides a detailed example of 
the assessment of online open source photographic evidence, involving several of the techniques 
discussed above. This case study focuses on that example, and the English version of the relevant 
section of the judgment is quoted in full below:3347

6.2.2.1 Photographs of the Inversion trail
Flight MH17 crashed in eastern Ukraine at 16:20 on 17 July 2014. At 19:23 — about three hours 
after the crash of flight MH17 — a photograph of a vertical smoke trail was posted on the Twitter 
account ‘WowihaY’, together with the suggestion that the trail originated from the missile that 
had downed MH17. The person who posted the photograph on Twitter supplied the contact 
details of the creator of the photograph. This person was questioned (under his own name) as a 
witness and stated that he had taken two photographs from the balcony at his home in Torez after 
hearing two loud bangs, at 16:25 on 17 July 2014. Shortly afterwards, his statement continued, 
he went to the roof of his apartment building and also took photographs of the plume of smoke 
coming from the direction of the town of Hrabove (court: one of the crash sites). The creator of 
the photographs stated that he had sent the original digital photographs to a friend, who posted 
the photograph online. The said friend contacted the Ukrainian authorities and the SBU subse-
quently approached the witness. On 20 July 2014, the witness surrendered the camera and the 
memory card to the SBU and kept copies of the photographs. On 12 August 2014, the camera and 
memory card were seized by the investigation team.

3345	 See e.g. Berkeley Protocol, para. 184.
3346	 See generally, Berkeley Protocol, paras 167, 170.
3347	 While this case study focuses on the use of particular online open source evidence in the MH17 case, it is important 

to note that the case involved extensive reliance and analysis of digital evidence. The JIT engaged in a variety of 
investigative and analytical techniques to verify the reliability of the digital evidence in this case.

https://uitspraken.rechtspraak.nl/#!/details?id=ECLI:NL:RBDHA:2022:14039&showbutton=true&keyword=09%252f748007-19&idx=1%2F
https://www.ohchr.org/en/publications/policy-and-methodological-publications/berkeley-protocol-digital-open-source
https://www.ohchr.org/en/publications/policy-and-methodological-publications/berkeley-protocol-digital-open-source
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Counsel for defendant Pulatov argued that the photographs should be excluded from evidence 
because they may have been manipulated. In support of this, it was argued that the creator of 
the photographs has Ukrainian sympathies, his friend who posted the photographs online and 
received the original photographs has ties to the ATO, and the camera and memory card were in 
the possession of the SBU before being handed over to the investigation team.
The court once again considers that although having sympathies for one of the parties to the 
conflict and the fact that information was submitted via the SBU does not exclude evidence, it is 
grounds for caution. Specifically with regard to the photographs of the inversion trail therefore, 
the court notes the following. Not only were the creator of the photographs, together with his wife, 
traced and questioned about when and where the photographs were taken and what happened 
to them, but also the camera, memory card and the photographs themselves were examined in 
a variety of ways by various agencies that have no interest in the outcome of the investigation. 
This examination related not only to what could allegedly be seen on the photograph, but also 
where and when the photograph was taken, and whether the image in the photograph could 
have been edited. These findings confirm the statements of the creator of the photographs, as 
demonstrated by the following.
The photographs and the camera/memory card used to take them and on which they were stored, 
were examined by the NFI. The NFI sees no indications that the image on the photographs in 
question was manipulated. According to the NFI, any alteration to the original image would be 
reflected in the format in which it is stored (it would change from NEF to for example jpeg) or 
in the NEF numbers of the photographs (the amended file receives a new NEF number), and 
this is not the case with the files on the seized camera/memory card. The NFI is not aware of 
any software that permits the targeted modification of the image content of NEF files. Although 
bytes can be inserted, deleted or overwritten, this is haphazard in nature and would be expected 
to result in a clearly observable disruption in the image, which has not been observed. In the 
court’s opinion, this satisfactorily proves that the image itself was not manipulated. In this con-
text, counsel for defendant Pulatov also referred to the statement of a witness who was at the 
scene and who allegedly observed that there were no electricity cables hanging at the location 
where the photographs were taken, while they can be seen on the photograph that is not zoomed 
in. However, the court considers this to be incorrect. The witness in question in fact specifically 
confirmed that he saw the cables hanging near the balcony.

To verify the metadata of the two photographs of the smoke trail, the KNMI conducted investi-
gations into the time at which the photographs were taken. According to the metadata, the two 
photographs were taken at 16:25 (consistent with the statement from the witness), seven seconds 
apart. The KNMI was able to verify this time inter alia by comparing the photographs of the smoke 
cloud near the crash site taken shortly thereafter, from the roof, with a video recording of this 
smoke cloud, the starting time of which could be determined.
The court sees no reason to doubt the results of this investigation.
With reference to the comments of the KNMI regarding the nature of the trail (visible close to the 
horizon, vertically oriented, more highly developed near the horizon), the court concludes that 
the trail on the photographs is indeed an inversion trail and not a cloud or vapour trail from an 
aircraft. Given its shape and colour, the court sees no reason to assume that it could also be the 
result of the burning of a farm field, as argued by counsel for defendant Pulatov. On the contrary, 
the straight white striation combined with the grey cloud near the ground corresponds to the 
inversion trail appearing on photographs of the launch of a Buk missile.
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On the basis of the investigation, in which, by drawing in features of the landscape recognisable 
on the photograph, on a satellite image of the surrounding area, it was possible to ascertain in-
formation about both the place where the photograph was taken and the direction from which 
the inversion trail originates, the court concludes that the photographs were indeed taken in 
Torez in a southeasterly direction, and that the inversion trail roughly originates from the direc-
tion of Pervomaiskyi. In view of the fact that the trail on the photograph is aiming straight up, it 
can be concluded that what the witness has stated in this regard, that the missile appeared to go 
straight over his residence, is correct. These conclusions, combined with the time at which the 
photographs were taken and assuming the position of MH17 at the time the aircraft disappeared 
from the radar, justify the opinion that these photographs show the inversion trail of a missile 
launched from the direction of Pervomaiskyi in the direction of MH17 at around the time that 
MH17 crashed. In view of the above, and since the creator of the photograph that was posted 
on Twitter under his own name has been questioned as a witness, the court does not consider 
it necessary to interview as a witness the user of the Twitter account ‘WowihaY’ as conditionally 
requested by counsel for defendant Pulatov. Accordingly, the court denies this request.

The court considers that an internet search conducted by the investigation team in 2016 for 
photographs taken in the town of Snizhne revealed two other photographs of a smoke trail. The 
photographic files were uploaded to a website with the upload date 17 July 2014 and have 17 July 
2014 15:22:23+02:00 and 15:22:33+02:00 as their ‘File Modification Date’. In an email message, the 
uploader indicated that he discovered the photographs on a web (page) of Snezhnyanskiy news 
on 17 July 2014. According to the KNMI, the trail of cloud is exactly the same in structure and 
colour as the trail in the photograph from Torez. The cloud pattern on the photographs is also 
identical. The landscape features visible on the photograph place the photographer in a building 
in the centre of Snizhne and suggest that the inversion trail originated from a southerly direction. 
Here too, the inversion trail leads in the direction of MH17’s last observed position. In the court’s 
opinion, based on the similarities in shape, direction, stated time and direction of origin of the 
smoke trail, it may be assumed that these images feature the same inversion trail as seen in the 
aforementioned photograph from Torez. The fact that these photographs were taken separately, 
were quickly uploaded and were acquired by the investigation team at entirely different times 
and in entirely different ways mutually validates the authenticity of the images. The fact that the 
creator of the photographs from Snizhne has not been identified in no way detracts from this.
The court considers that the photographs from Torez and Snizhne each individually suggest only 
one direction for the origin of the inversion trail, but viewed in combination and taking into ac-
count the slope of the landscape, the lines indicating the direction intersect each other slightly 
west of Pervomaiskyi.
The aforementioned photographs of the inversion trail — in particular the photograph from 
Torez — are therefore an important source of evidence for the actual launching of a missile in 
the direction of MH17 shortly before it crashed, and for the location from which it was launched. 
These conclusions — based on the photographs — are further supported by many other pieces 
of evidence. The court will address that evidence below.

D.	 Conclusion

1829.	 While there are no binding international legal rules or standards governing the as-
sessment of digital evidence, Ukrainian courts may find that the practices of interna-
tional courts in assessing digital evidence as well as international standards and best 
practices for researching online open source information offer useful guidance. As 
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shown above, these practices show that the same principles for assessing non-oral 
evidence apply to the assessment of digital evidence.3348

1830.	 As demonstrated in the rules of international criminal tribunals, their judicial deci-
sions, and the international standards for online open source researchers discussed 
above, probative value, which includes authenticity and reliability, is a primary con-
cern for all non-oral evidence, including digital evidence and open source evidence. 
The practices of international courts and international standards identify a variety 
of factors relevant to considerations of probative value.

1831.	 Indicia of reliability or authenticity may arise from consideration of the source or 
content of a digital item, as well as more technical digital forensic analysis. As a 
general rule, it will be necessary to hear witness testimony which can speak to the 
evidence. Who that witness is will depend on the type of evidence and how it was 
collected and analysed, as well as the purpose for which it is admitted.

1832.	 Where the source of the evidence is known and available, that individual or, where 
it is an entity, such as the telecommunications service providers in the Ayyash et al. 
proceedings before the STL, or a representative of the entity, may be called to speak 
to the probative value of the evidence. However, even where a source is known, there 
may be sufficient indicia of reliability through other witnesses and evidence that it 
may not be necessary to hear from the source. This is demonstrated in the Bemba 
contempt proceedings, where the court did not consider it necessary to hear from 
the telecommunications service providers who generated call data records as well 
as in the Tolimir case involving aerial imagery, where the court was not able to hear 
from the providers of aerial imagery.

1833.	 Where the source is not known or otherwise unavailable, then it may be useful to 
hear from witnesses who worked with the evidence such as investigators, researchers 
or analysts. It will often be particularly helpful to hear evidence of the methodol-
ogies used to analyse and verify digital evidence. Where a party claims that digital 
evidence tends to demonstrate the existence of a fact, they should explain why that 
is the case in court. Again, the Tolimir and Bemba contempt proceedings provide 
examples, as does the STL practice in the Ayyash et al. proceedings, where a number 
of investigators and analysts testified regarding the practices and methodologies in 
generating analytical products or summaries derived from digital evidence. This 
will also be particularly important with information gathered through online open 
source investigation.

1834.	 It may also assist to hear from witnesses who, although not the source, can corrobo-
rate the contents of digital evidence from their own personal experiences. This was 
the case, for example, with the video evidence relied on in the Lubanga and Ntaganda 
proceedings.

3348	 Cf. Documenting international crimes and human rights violations for accountability purposes: Guidelines for civil 
society organisations (Eurojust and the ICC Office of the Prosecutor), Heading 8, Documents and digital information, 
p. 32.

https://www.eurojust.europa.eu/sites/default/files/assets/eurojust-icc-csos-guidelines.pdf
https://www.eurojust.europa.eu/sites/default/files/assets/eurojust-icc-csos-guidelines.pdf
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1835.	 Finally, where technical matters are at issue, whether they relate to investigative 
techniques or the workings of the digital evidence itself, it may be necessary or of 
assistance to hear from an expert witness. Experts featured in many of the cases 
discussed above, perhaps most prominently in the Ayyash et al. proceedings.
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PART 3: PREVENTING REVICTIMISATION IN CRIMINAL PROCEEDINGS

I.	 Ukranian Law Standards Relevant to Preventing Revictimisation in 
Criminal Proceedings

A.	 Admissibility and Acceptability of Witness Questioning at the Stage 
of Pre-Trial Proceedings in Criminal Proceedings

1.	 A Short Discussion of Relevant Legislative Provisions of the CPC of Ukraine

1836.	 The 2012 Criminal Procedure Court of Ukraine (CPC) was first harmonised with Eu-
ropean legal standards and had a doctrine of “due legal procedure” applied thereto, 
where the direct examination by the court of testimony, objects, documents, and 
expert opinions is a vital component.

Parts 1 and 2 of 
Article 23 of the 
CPC

“The court shall examine evidence directly. The court shall take the 
testimonies of the participants to the criminal proceedings orally.
Except as otherwise provided for by this Code, the information derived 
from testimonies, objects, and documents that have not been directly 
examined by court shall not be admitted as evidence. The court may admit 
as evidence testimonies which are not given directly in court only if it is 
provided for by this Code.”

Part 1, clauses 
3, 4, 5 of part 2,
part 5 of Article 
87 of the CPC

“Evidence obtained as a result of substantial violation of human rights and 
fundamental freedoms [...], as well as any other evidence received on the 
basis of information obtained as a result of substantial violation of human 
rights and fundamental freedoms, shall be deemed inadmissible.
The court shall be required to recognize, in particular, the following acts as 
substantial violations of human rights and fundamental freedoms [...]:
violation of the right of a person to defence;
obtaining testimony or explanations from a person who has not been 
advised of his/her right to refuse to give evidence or answer questions, or if 
these were obtained in violation of this right;
violating the right to cross-examination [...]
Under martial law, provisions of this article shall be applicable with due 
consideration of special aspects established by Article 615 of this Code.”

part 4 of Article 
95 of the CPC

“The court may base its findings only on testimonies taken directly during 
a court session or those obtained as prescribed by Article 225 of this 
Code. The court shall not base its decisions on testimonies given to the 
investigator or public prosecutor, or refer to such, except when obtaining 
testimony under the procedure determined by Article 615 of this Code.”

1837.	 In this way, the legislator strived to prevent cases of obtaining testimony “needed” by 
the investigator or public prosecutor in the course of pre-trial investigation by using 
torture, threats, and psychological manipulations.
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1838.	 Currently, the CPC has established a standard that is much stricter than the one 
required by the existing practice of the ECtHR and many Western jurisdictions. The 
CPC established a complete prohibition for the court to substantiate its conclusions 
with extrajudicial testimony, and therefore any person shall be interrogated by the 
court directly during the trial.

1839.	 In fact, we have a two-stage procedure for obtaining testimony to be used by the 
court to substantiate its conclusions: 1) obtaining information during the pre-trial 
investigation (by questioning by the investigator or public prosecutor during the 
pre-trial investigation); and 2) its direct perception by the court during the trial or 
by the investigating judge during the pre-trial investigation.

1840.	 Repeated interrogations of witnesses and victims cause them to re-experience negative 
emotions and thoughts of existing threats, which may lead to their re-victimisation. 
This directly affects the content and forms of testimony.

1841.	 The Supreme Court repeatedly emphasised the need to comply with the principle 
of direct examination of evidence, including in its resolutions of 1 February 2021 in 
case No. 127/4546/16-к (proceedings No. 51-4127км18)3349, and of 19 November 2019 
in case No. 750 /5745/15-к (proceedings No. 51-10195км18)3350.

1842.	 The content of the principle of direct examination of evidence by the court of appeal 
differs from the content of this principle in the court of first instance, as it has its 
specifics. Thus, if the court of appeal only conducts a legal assessment of the situation 
but does not question facts in the case established by the court of first instance, then 
no new direct examination of evidence by this court is required. However, in a situa-
tion where the court of appeal hears a case and finds that arguments presented in the 
appeal of the participant in the criminal proceedings regarding the incompleteness of 
the trial (Article 410 of the CPC) and/or the inconsistency of conclusions of the court 
of first instance with the actual circumstances of criminal proceedings (Article 411 of 
the CPC) appear to be well-founded and require verification, such verification shall 
involve re-examining of the circumstances established during criminal proceedings, 
in compliance with the requirements of Article 404 of the CPC, which includes a direct 
examination and evaluation of evidence concerning such circumstances.

1843.	 Said conclusions are consistent with the opinion of the Supreme Court outlined in res-
olutions of 19 March 2019 in case No. 382/1058/15-к (proceedings No. 51-2599 км 18)3351, 
as well as of 14 April 2021 in case No. 288/1418/17 (proceedings No. 51-6085км20)3352.

1844.	 The principle of direct examination of evidence is not absolute. As the provisions of 
Article 23 of the CPC are of the “blanket reference” character, it is necessary to ana-

3349	 Resolution of the Supreme Court of 1 February 2021 in case No.127/4546/16-к (proceedings No. 51-4127км18). — URL: 
reyestr.court.gov

3350	 Resolution of the Supreme Court of 19 November 2019 in case No. 750/5745/15-к (proceedings No. №51-10195км18). — URL: 
reyestr.court.gov

3351	 Resolution of the Supreme Court of 19 March 2019 in case No. 382/1058/15-к (proceedings No. 51-2599км18). — URL: 
reyestr.court.gov

3352	 Resolution of the Supreme Court of 14 April 2021 in case No. 88/1418/17 (proceedings No. 51-6085км20). — URL: reyestr.
court.gov

https://reyestr.court.gov.ua/Review/94553305
http://reyestr.court.gov.ua/Review/86275852
https://reyestr.court.gov.ua/Review/80681508
https://reyestr.court.gov.ua/Review/96342834
https://reyestr.court.gov.ua/Review/96342834
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lyse other provisions of the criminal procedural law, which are related to establishing 
cases where the court of first instance has the right to admit as evidence testimony 
that was not the subject of its direct examination.

І. Part 2 of 
Article 97 
of the CPC

“The court has the right to recognize hearsay testimony as admissible 
evidence irrespective of the possibility of interrogating the person who 
provided the initial explanations, under exceptional circumstances 
if such testimony is admissible evidence under other evidence 
admissibility rules.”

1845.	 Such restriction of the principle of direct examination of testimony is only allowed 
in cases where the court is deprived of the opportunity to interrogate a person who 
provided initial explanations, on the grounds provided for in part 3 of Article 97 of 
the CPC of Ukraine.

1846.	 However, part two of Article 97 of the CPC of Ukraine stipulates that the court has 
the right to recognise hearsay testimony as admissible evidence, irrespective of the 
possibility of interrogating the person who provided the initial explanations, under 
exceptional circumstances if such testimony is admissible evidence under other 
evidence admissibility rules.

ІІ. Parts 1, 
3–5

“As an exception, when testimony is required to be obtained during 
pre-trial investigation and if, due to a threat to the person’s life and 
health, their serious illness, other circumstances that may prevent 
interrogating them in court or affect the completeness or reliability 
of testimony, a party to criminal proceedings or the representative of 
the legal entity against which such proceedings are conducted, has 
the right to file a motion with the investigating judge requesting such 
person to be interrogated in a court session, including simultaneous 
interrogation of two or more already interrogated persons [...]

of Article 
225 of the 
CPC

A witness, a victim, or a person in respect of whom an authorized 
body has decided to exchange them as a POW may be interrogated 
under the procedure specified in this article [...]
When delivering a judgment after a trial under criminal proceedings, 
the court may disregard evidence obtained under the procedure set 
forth in this Article only upon giving motives of such decision.
The court may, under trial, question a person who has been 
interrogated under the rules of this Article, if, inter alia, such 
interrogation has been conducted in the absence of the defense 
or if there is a need to clarify or take testimonies regarding any 
circumstances that were not clarified under interrogations held in the 
course of the pre-trial investigation.
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To verify the veracity of the person’s testimonies and establish 
whether there are discrepancies with the testimonies given under this 
Article, such testimonies may be read out during their questioning in 
the course of a court hearing.”

1847.	 Article 225 of the CPC contains an institute of “court deposition of evidence”, which is 
new for Ukraine. Based on this, in case of danger that a particular piece of evidence 
may disappear, it is “deposited” for the court for further use during the trial on the 
merits. In other words, a witness or a victim is questioned by the investigating judge, 
and their testimony is subsequently regarded as evidence in the criminal proceedings.

1848.	 Part one of Article 225 of the CPC clearly defines two exceptional cases that serve as 
grounds for the party to criminal proceedings to file a motion for interrogation, in 
particular: (1) danger to the life or health of the witness or victim; or (2) their severe 
disease. However, the wording “other circumstances” used in this procedural rule 
indicates that the list of two such circumstances is not exhaustive, emphasising the 
possibility of making it impossible to interrogate a witness or a victim in court or to 
influence the completeness or reliability of their testimony.

1849.	 Assessment of the emotional state of the witness or victim resulting from the crime, 
as an exceptional case that may make it impossible to interrogate a person in court 
or affect the completeness or reliability of testimony, is a problematic issue in terms 
of considering motions for witness interrogation under Article 225 of the CPC. At 
the same time, the emotional state, in particular, psycho-emotional tension, which 
may lead to the development of mental disorders, is a circumstance that can make it 
impossible to interrogate a person in court or affect the completeness or reliability 
of testimony. Therefore, when considering motions for interrogation filed based on 
such grounds, the investigating judge should proceed from the fact that the danger 
to health also includes a threat to the person’s mental health3353.

1850.	 When assessing deposited testimony at the stage of the trial, the court takes note of 
the following aspects:

•	 assessment of the existence of legally defined grounds for the deposition proce-
dure (danger to the life or health of a witness or a victim, their severe illness, or 
other circumstances that may make it impossible to interrogate them in court or 
may affect the completeness or reliability of the testimony);

•	 assessment of compliance with the statutory interrogation procedure under Article 
225 of the CPC of Ukraine (interrogation with the involvement of defense when 
a person was notified of suspicion at the time of its conduct; proper notification 
of the suspect, their defense counsel, statutory representative about the interro-
gation time and venue; warning on criminal liability for refusing to testify and 
giving knowingly false testimony; ensuring the interpreter’s participation when 
a person being questioned does not speak the language used to conduct criminal 
proceedings, etc.); and

3353	 Summary of the High Specialised Court of Ukraine concerning the consideration of civil and criminal cases, “On the Practice 
of Resolving by Investigating Judges of Matters Related to Investigative (Search) Activities.” — URL: advokatrada.org

https://advokatrada.org.ua/wp-content/uploads/2016/06/
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•	 reasonable doubts about the reliability of deposited testimony and the possibility 
of its elimination (in particular, when it contradicts other evidence that was ex-
amined at the court hearing).

1851.	 In case of justified doubts about the reliability of the deposited testimony, the court 
should decide on whether to repeatedly question the witness or the victim to clarify 
their testimony, which fully corresponds to provisions of part 4 of Article 96, and 
parts 4-5 of Article 225 of the CPC. If repeated interrogation is impossible, the court 
shall be guided by the principle outlined in part 4 of Article 17 of the CPC: “[a]ny 
doubt as to the proof of a person’s guilt shall be interpreted in this person’s favor”.

III. Part 11 of 
Article 615 of 
the CPC

“Testimony obtained during the interrogation of a witness 
or a victim, including simultaneous interrogation of two or 
more already interrogated persons, which is conducted during 
martial law, may be used as evidence in court exclusively when 
the course and results of such interrogation were recorded using 
available technical video recording means.
Testimony obtained during the interrogation of a suspect, 
including simultaneous interrogation of two or more already 
interrogated persons in the criminal proceedings, which is 
conducted during martial law, may be used as evidence in 
court exclusively when such interrogation was participated by a 
defense counsel, and the course and results of such interrogation 
were recorded using available technical video recording means.”

1852.	 Given that war crimes are crimes requiring actions here and now, and interrogation 
is one of the main tools for obtaining and recording information, the legislators in-
troduced an exception to the general rule of direct examination of evidence.

1853.	 In the conditions of martial law, the risk to life and health exists for virtually everyone, 
especially in the territories located in proximity to hostilities. Therefore the court may 
use extrajudicial testimony to substantiate its conclusions, provided that procedural 
guarantees are observed, and the entire interrogation is videotaped. In particular, a 
video recording helps the court to make sure there is no illegal coercion and, in case 
of doubt, to exclude such evidence from proving guilt beyond a reasonable doubt. 
Whenever needed, the interrogation may be repeated in the court hearing (if it is 
possible to ensure the person’s participation in this court hearing).

2.	 A brief discussion of relevant court decisions

a)	 The approach of the Supreme Court to applying part 2 of Article 97 of the CPC

1854.	 In its Resolution of 17 January 2023 in case No. 753/13113/18 (proceedings No. 
51-6км21),3354 the Supreme Court noted that:

3354	 Resolution of the Supreme Court of 17 January 2023 in case No. 753/13113/18 (proceedings No. 51-6км21). — URL: reyestr.
court.gov

https://reyestr.court.gov.ua/Review/108526645
https://reyestr.court.gov.ua/Review/108526645
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“90. […] when deciding on the admissibility of hearsay evidence, the court is obliged 
to consider, among other things, the circumstances under which primary explana-
tions have been provided, whether these circumstances inspire confidence in their 
reliability, the persuasiveness of information concerning the fact of provision of 
primary explanations, the difficulty of refuting hearsay evidence for the party against 
whom they are directed, etc.
91. In addition, under part six of Article 97 of the CPC, hearsay evidence cannot be 
admissible evidence of the fact or circumstances for which they are provided if it is 
not supported by other evidence recognized as admissible according to rules other 
than the provisions of part two of this article.”

b)	 The approach of the Supreme Court to applying Article 225 of the CPC

1855.	 The Supreme Court, in its decision of 23 September 2019 in case No. 346/164/18 
(proceedings No. 51-3561sk19)3355, noted that: “the court of appeal saw no reasons to 
consider unreliable the victim’s testimony, obtained in accordance with Art. 225 of 
the CPC, since the protocol of the questioning of the minor during the court hearing, 
shows that the investigating judge conducted the questioning with the involvement 
of the legal representative of the victim, the convict, and their defense counsel, in 
whose presence the victim was asked questions about the events related to this crim-
inal proceedings. During the victim’s interrogation, the convict had a chance to ask 
questions, which he did not object to during the appellate consideration. The defense 
counsel also actively participated in the victim’s interrogation and asked questions 
related to case circumstances relevant to these criminal proceedings. The panel of 
judges of the court of cassation agrees with such an opinion.”

1856.	 In the decision of 30 April 2020 in case No. 640/19897/16-к (proceedings No. 
51-6241км19)3356, the Supreme Court cited the following motives:

1857.	 “... in compliance with the specified requirements of the law, the court of first in-
stance based its verdict on the testimony of witness PERSON_4, who was interrogated 
during the pre-trial investigation, based on Article 225 of the CPC of Ukraine and in 
compliance with the provisions of the specified law.
The defense counsel’s statement, according to which, the fact that the prosecutor refused 
to question the witness already questioned under Article 225 of the Criminal Code (CC) of 
Ukraine, excludes the possibility of further application by the prosecution and the court of 
this witness’ testimony in the justification of the court decision, is groundless […].
As for the defense counsel’s references to the fact that during the pre-trial investigation, the 
interrogation of the specified witness was conducted in the absence of the defense, which 
resulted in the defense being deprived of the right to cross-examination, the panel of judges 
notes the following […].
It follows from case files that the notice of suspicion to PERSON_1 was served on the latter 

3355	 The Ruling of the Supreme Court of 23 September 2019 in case No. 346/164/18 (proceedings No. 51-3561ск19). — URL: 
reyestr.court.gov

3356	 Resolution of the Supreme Court of 30 April 2020 in case No.640/19897/16-к (proceedings No. 51-6241км19). — URL: 
reyestr.court.gov

https://reyestr.court.gov.ua/Review/84481869
https://reyestr.court.gov.ua/Review/94553305
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on 26 May 2014, and the interrogation of the witness PERSON_4 took place on 6 May 2014. 
Therefore, the defense counsel’s arguments in this respect are untenable.
Hence, in compliance with Article 95 of the CPC of Ukraine, the court based the verdict on 
the testimony of the witness PERSON_9.

1858.	 In the resolution of 13 January 2021 in case No. 539/379/18 (proceedings No. 
51-5028км20)3357, the Supreme Court reached the following conclusion: “The panel of 
judges also considers ill-founded the arguments of cassation complaints that the convicts’ 
right to defense has been violated due to the fact that the defense counsel was absent during 
the interrogation of witness PERSON_10 under Article 225 of the CPC of Ukraine […].
Based on the audio recording of the interrogation of witness PERSON_10 examined 
by the court during the court hearing on 12 April 2018, their interrogation may be 
deemed to have taken place in the presence of suspects PERSON_9, PERSON_8, and 
PERSON_2, as well as in the presence of the victim PERSON_4, who had the opportu-
nity to ask witness PERSON_10 questions. While the defense counsel of suspects, I. D. 
Lehkyi, was absent during this interrogation, however, in their statements, suspects 
noted the possibility of questioning witness PERSON_10 without the participation of 
their defense counsel.”

c)	 The approach of the Supreme Court to applying Article 615 of the CPC

1859.	 Article 615 of the CPC of Ukraine was supplemented with part eleven by Law No. 
2201-IX of 14 April 2022; therefore, as of the time of writing the Handbook, there is 
no case law of the Supreme Court on the application of these provisions.

1860.	 However, it is worth reviewing the research on the procedural interview3358, which is 
a modern global trend aimed at increasing the efficiency of law enforcement agen-
cies, as well as taking into account the conclusions of the Supreme Court regarding 
procedural guarantees in the resolution of 17 January 2023 in case No. 753/13113/18 
(proceedings No. 51-6км21)3359, namely:
“59. [...] in the case of using extrajudicial testimony, other aspects of the trial should 
be subjected to more thorough scrutiny. The greater the weight of the absent witness’s 
testimony for the final verdict of guilt, the more attention must be paid to ensuring the 
rights of the defense to balance this critical impediment to an effective defense [...].
62. The Court deciding on the case must provide the defense with the amplest opportunities 
to refute this evidence, both in terms of methods used to obtain it, including the fulfillment of 
admissibility requirements and other procedural guarantees[20], and in terms of credibility, 
so that the opportunities of the accused to exercise effective defense were not violated to the 
extent that would undermine their right to a fair trial.[21] When assessing both individual 
evidence and their totality, courts must ensure a fair and proper evaluation of the reliability 
of this evidence, guided by the standard of belief “beyond a reasonable doubt.”

3357	 Resolution of the Supreme Court of 13 January 2021 in case No. 539/379/18 (proceedings No. 51-5028км20). — URL: reyestr.
court.gov

3358	 Research on the procedural interview, conducted upon the initiative and with the organizational and financial support of 
the “Human Rights and Justice” Program of the International Renaissance Foundation. — URL: justtalk.com

3359	 Resolution of the Supreme Court of 17 January 2023 in case No. 753/13113/18 (proceedings No. 51-6км21). — URL: reyestr.
court.gov

https://reyestr.court.gov.ua/Review/94194499
https://reyestr.court.gov.ua/Review/94194499
https://justtalk.com.ua/post/rozkazhi-meni-abo-ziznajsya-doslidzhennya-pro-protsesualne-intervyu
https://reyestr.court.gov.ua/Review/108526645
https://reyestr.court.gov.ua/Review/108526645
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63. Therefore, in assessing whether the convict was guaranteed their right to a fair trial, 
the Court shall consider the restrictions of the defense on defending their position due to 
the impossibility of cross-examining the victim.
64. The ECtHR in the cases of Al-Khawaja [22] and Schatschaschwili [23] summarised its 
approaches to the effect of such a situation on the fairness of the trial as a whole.
65. As noted by the ECtHR, when applying these principles, three questions should be an-
swered: (1) whether there were good reasons for the witness’s absence and the admission of 
the absent witness’s testimony as evidence; (2) whether the testimony of the absent witness 
was the sole or decisive basis for the verdict of guilty or had a significant effect on the find-
ing; and (3) whether there were sufficient balancing factors, considering strict procedural 
safeguards, that compensated for the complication faced by the defense as a result of the 
admission of evidence that was not confirmed through cross-examination of witnesses and 
ensured that the trial was fair in its entirety.
66. The ECtHR also noted that the possibility to interrogate a prosecution witness, who is 
absent during the trial, at the stage of the pre-trial investigation is an important proce-
dural guarantee that can compensate for the complications of the defense caused by such a 
witness’s absence during the trial [...].
88. The court notes that when the testimony in the case circumstances is decisive, and its 
assessment also affects the evaluation of other evidence in the case, the lack of any analysis 
of such evidence is an explicit violation of the right to defense and clearly does not comply 
with the guarantees of a fair trial, especially under conditions where the defense is deprived 
of the opportunity to use cross-examination [...].
139. To meet the standard of proof beyond a reasonable doubt, it is not enough that the 
prosecution’s version is merely more likely than the defense’s version. The legislature requires 
that any reasonable doubt in the version of events presented by the prosecution be refuted 
by the facts established based on admissible evidence, and the only version that a reasona-
ble and impartial person may use to explain the totality of facts established in court is the 
version of events that provides grounds for finding the person guilty of the charges brought.”

B.	 The possibility to testify via video connection

1.	 A short discussion of relevant legislative provisions of the CPC of Ukraine

1861.	 Another restriction of the principle of direct examination of testimony during the trial 
concerns the possibility of obtaining and using the testimony of a victim or witness 
by the court by interrogating via a video conference while broadcasting from another 
room (remote pre-trial investigation).

Part 1 of Article 
232 of the CPC

“Interrogation of individuals and identification of individuals 
or objects during a pre-trial investigation may be conducted in 
the mode of video conference involving transmission from other 
premises (remote pre-trial investigation) under the following 
circumstances:
certain individuals are not able to personally attend pre-trial 
proceedings for health or other valid reasons;
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safety of individuals needs to be guaranteed;
a younger minor or minor witness or a victim is interviewed;
such measures are necessary to ensure prompt pre-trial 
investigation;
there are other grounds deemed sufficient by the investigator, public 
prosecutor, or investigating judge.”

Parts 1 and 9 of 
Article 336 of 
the CPC

“Judicial proceedings may take place in a video conference format 
(remote judicial proceedings) with transmission from another 
premise, including beyond the court premises, if:
it is impossible for a participant in criminal proceedings to directly 
attend judicial proceedings for the reason of health or for other valid 
reasons;
safety of individuals needs to be guaranteed;
a younger minor or minor witness or a victim is interviewed;
such measures are necessary to ensure prompt judicial proceedings;
there are other grounds recognized as sufficient by the court [...]
Remote judicial proceedings may be conducted in accordance with 
the rules of this Article in the courts of first, appellate, and cassation 
instances in the course of judicial proceedings related to any issues, 
the consideration of which falls within the jurisdiction of the court.”

2.	 A brief discussion of relevant court decisions

1862.	 The Supreme Court, in its decision of 19 November 2019 in case No. 750/5745/15-к 
(proceedings No. 51-10195км18)3360, noted that: “certain flexibility is inherent in the 
principle of direct examination, like any other general principle, when applied in 
specific circumstances. Depending on the circumstances, this principle is imple-
mented in various forms, as the court must coordinate it with other principles of the 
criminal process and/or the legitimate interests of society or individuals. For instance, 
the principle of direct examination is subject to certain legitimate restrictions in the 
case of interrogation of a person to whom security measures were applied or who is 
not physically present in the courtroom (Article 232 of the CPC), and such legitimate 
restrictions cannot be considered a violation of the principle of direct examination. 
Additionally, in most cases, courts of appeals and cassation base their conclusions 
on the testimony given in the court of first instance since multiple interrogations of 
the person in courts of different instances without valid reasons would not only be 
burdensome for such a person, participants, and society but would also contradict 
to the very essence of the system of different court instances.”

3360	 Resolution of the Supreme Court of 19 November 2019 in case No. 750/5745/15-к (proceedings No. №51-10195км18). — URL: 
reyestr.court.gov

http://reyestr.court.gov.ua/Review/86275852
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C.	 Other witness safeguarding measures

1.	 A short discussion of relevant legislative provisions of the CPC of Ukraine

1863.	 The CPC mentions no special measures to prevent the traumatisation of witness-
es or victims. Nor are there recommendations concerning the interaction during 
the interrogation of and communication with the category of vulnerable victims or 
witnesses. There are however, certain aspects designed to prevent a negative impact 
on mental health and re-traumatisation in the course of investigative and procedural 
activities with respect to younger minors or minors as witnesses or victims.

Part 1 of 
Article 59

“If the victim is an individual who has not attained the age of 
majority or who is recognized, in accordance with the procedure 
established by law, as legally incapacitated or partially incapacitated, 
his/her statutory representative shall be involved in participating in a 
procedural action together with the individual concerned.”

Part 9 of 
Article 224 of 
the CPC

“In criminal proceedings involving crimes against sexual freedom 
and sexual inviolability of a person, as well as crimes involving 
violence or threat of violence, two or more persons that have already 
been interrogated may not be interrogated concurrently to clarify the 
reasons for their testimonies’ divergence if a younger minor or minor is 
present at the interrogation together with the suspect.”

Article 226 of 
the CPC

“A younger minor or a minor shall be interviewed in the presence of 
his/her statutory representative, an educator or psychologist, and, if 
necessary, a doctor.
An interview of a younger minor or a minor shall not last more than 
one hour without breaks and not more than two hours per day in 
general.
Persons who have not attained sixteen years of age shall be notified of 
their duty to give true testimony but shall not be warned of criminal 
liability for a refusal to give testimony and for deliberately misleading 
testimony.
Prior to interviewing, persons referred to in part 1 of this Article shall 
be notified of their duty to attend the interview, as well as their right 
to object to questions and to ask questions.”

Article 227 “If investigative (detective) actions are taken involving a younger 
minor or a minor, the presence of his/her statutory representative, 
an educator or psychologist, and, if necessary, a doctor shall be 
guaranteed.
Prior to an investigative (detective) action, a statutory representative, 
educator, psychologist, or doctor shall be notified of their right to ask 
the younger minor or minor clarifying questions upon permission.
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In exceptional cases, if the participation of a statutory representative 
may harm the interests of a younger minor or minor witness or 
victim, the investigator or public prosecutor may, upon a motion of 
the younger minor or minor or proprio motu, limit the presence of 
a statutory representative at certain specific investigative (detective) 
actions or exclude him/her from participating in criminal proceedings, 
and invite another statutory representative for this purpose instead.”

Article 353 of 
the CPC

“A younger minor and, upon court’s discretion, a minor shall be 
examined as a witness in the presence of the statutory representative, 
educator or psychologist and, if necessary, a doctor.
The presiding judge shall inform the witness who has not attained the 
age of sixteen of his/her obligation to give true testimonies, but shall 
not warn him/her of criminal liability for refusal to testify and for 
deliberately misleading testimony, and shall not administer him/her 
an oath.
Before the beginning of the examination, the statutory representative, 
educator, psychologist, or doctor shall be informed of their duty to be 
present during the examination as well as of their right to object to 
questions and ask questions. The presiding judge shall have the right to 
dismiss the question asked.
Whenever it is necessary to impartially ascertain facts and/or protect 
the interests of the witness who is a younger minor or minor, he/she 
may, upon a court ruling, be examined outside the courtroom, in other 
premises, by using video conference (remote judicial proceedings).
A victim who is a younger minor or minor shall be examined in 
accordance with the rules set forth in this Article.”

1864.	 The analysis of the norms of the current criminal procedural legislation allows for 
concluding that when conducting investigative (search) activities and during court 
proceedings involving young children or minors, the following must be taken into 
account:

•	 the possibility to conduct interrogation not only at the pre-trial investigation venue 
but also in another child-friendly place (at the place of residence or education, in 
the Green Room, Barnahus center, etc.);

•	 involvement of statutory representatives, who can be parents (adoptive parents), 
and in their absence — guardians or caregivers of the person, other close relatives 
or family members of legal age, as well as representatives of guardianship and 
custody bodies, and institutions and organisations under whose guardianship or 
care the minor is;

•	 involvement of a psychologist, educator, and, when necessary, a doctor;
•	 questioning via a video conference and mandatory recording using technical video 

recording means (audio and video recording of the interrogation at the pre-trial 
investigation stage may be the subject of research during the trial, especially if 
the child is not interrogated in the course of the trial);
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•	 time limits: questioning of a minor victim or witness cannot continue without a 
break for more than one hour, and in general — for more than two hours a day;

•	 persons who have not attained sixteen years of age shall be notified of their duty 
to give true testimony and shall not be warned of criminal liability for a refusal 
to give testimony and for deliberately misleading testimony; and

•	 ban on the interrogation involving a young child or minor witness or victim to-
gether with a suspect in criminal proceedings regarding crimes against sexual 
freedom and sexual integrity, crimes committed with the use of violence or threats 
of such violence.

1865.	 Ukrainian legislation does not clearly establish the rights of educators and psycholo-
gists, and there is no mechanism for selecting such specialists to participate in the 
interrogation of a minor. There exist no criteria that could satisfy the need for quality 
participation during such interrogation.

1866.	 The interrogation process via a video conference must be recorded using technical 
video recording means under part 9 of Article 232 of the CPC. A technical medium 
with video and audio recordings of the child’s interrogation should be attached as 
an appendix to the court session log and files of the criminal proceedings. If the in-
terrogation was conducted following Article 232 of the CPC, the technical medium 
shall be attached as an appendix to the official record of the child’s interrogation.

1867.	 The CPC also contains provisions that, to a certain extent, refer to security measures 
in criminal proceedings, including those concerning victims and witnesses at risk of 
intimidation, possible retaliation, or repeated and secondary victimisation.

Clause 5, part 
1 of Article 56 
of the CPC

“Throughout the entire criminal proceedings, a victim shall have the 
right [...]:
in the presence of legitimate grounds, to have the security of himself/
herself, his/her close relatives or family members, property and 
dwelling ensured.”

Clause 8, part 
2 of Article 66 
of the CPC

“The witness may [...]:
file a motion for ensuring their security in cases stipulated by law.”

Part 8 of 
Article 336 of 
the CPC

“A protected person may be questioned through video conference 
with such changes of appearance and voice that shall make his/her 
identification impossible.”

Clauses 5, 9, 
10, 14, and 15 
of Article 352 
of the CPC

“Upon the motion of a party to criminal proceedings or the witness 
him/herself, the witness concerned shall be examined in the absence 
of a certain already examined witness.
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Under exceptional circumstances and to ensure the security of a 
witness to be examined, the court, proprio motu, or upon the motion 
of the parties to the criminal proceedings or of the witness himself/
herself, shall give a reasoned ruling ordering the examination of the 
witness concerned by using technical means and from a different 
premise, including that which is outside the court premises, or in 
a different manner that makes his/her identification impossible, 
and shall ensure that parties to the criminal proceedings have an 
opportunity to ask questions and hear answers to them. If there is 
a danger that the witness’s voice can be identified, the examination 
may be accompanied by voice distortion [...].
To ensure the security of the whistleblower, he/she shall be examined 
as a witness in compliance with the Law of Ukraine ‘On Ensuring the 
Safety of Persons Participating in Criminal Proceedings’ [...].
The witness may be examined repeatedly during the same or next 
court session upon his/her own motion, upon a motion of a party 
to criminal proceedings, or upon the court’s initiative, particularly 
if, in the course of the trial, it emerged that the witness could give 
testimony regarding circumstances in respect of which he/she had not 
been examined [...].
The court may order simultaneous examination of two or more 
already examined participants to the criminal proceedings (witnesses, 
victims, the accused) to clarify the reasons for differences in their 
testimonies, and such examination shall be held with due account for 
the rules laid down in part nine of Article 224 of this Code [...].”

Part 2 of 
Article 353 of 
the CPC

“A victim shall be examined in compliance with the rules laid down 
in parts 2, 3, and 5–14 of Article 352 of this Code.”

1868.	 The CPC provides for the possibility of holding closed court hearings, which is one 
of the procedural guarantees of non-disclosure of information about the private life 
of individuals, and also creates conditions for a full and comprehensive examination 
of all factual circumstances of criminal proceedings. After all, it is possible that a 
witness or a victim, fearing retaliation or the disclosure of information humiliating 
their honor and dignity, may keep silent about the circumstances essential for the 
proceedings and refrain from giving detailed information about the facts they are 
aware of. To prevent this, the legislators provided in Article 27 of the CPC the possi-
bility of conducting criminal proceedings in the closed court hearing involving only 
the parties and other participants in the criminal proceedings.
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Part 2 of 
Article 27 of 
the CPC

“The investigating judge and the court may decide to conduct criminal 
proceedings in a closed court session throughout the proceedings or a 
separate part thereof only in the cases as follows:
1) if the accused is a minor;
2) court hearing on the criminal offense against sexual freedom or 
integrity;
3) with a view to preventing disclosure of information on the private 
and family life of a person or circumstances which degrade human 
dignity;
4) if conducting proceedings in the open court session may result in the 
disclosure of a secret protected by law;
5) if there is a need to ensure the safety of persons involved in criminal 
proceedings.”

This list is exhaustive and is not subject to extended interpretation.

2.	 A brief discussion of relevant court decisions

1869.	 The Supreme Court, in its decision of 6 March 2018 in case No. 686/12914/16-к (proceed-
ings No. 51-173км18)3361, noted that: “parts 1 and 4 of Article 354 of the CPC determine 
that the interrogation of a young child witness, and at the discretion of the court, a 
minor witness, shall be conducted in the presence of a statutory representative, an 
educator or a psychologist, and in cases when it is necessary to objectively clarify 
the circumstances and/or protect the rights of a young child or minor witness, upon 
the court’s order, such witness may be interrogated outside the courtroom in another 
room using a video conference (remote court proceedings) […]. Additionally, as es-
tablished by the court of appeal, the interrogation of the minor victim, considering 
their psychological state resulting from the crime committed against them and the 
presence of strangers during the interrogation, was conducted in compliance with 
part 10 of Article 352 of the CPC, and the Supreme Court agrees with this conclusion 
of the court.”

1870.	 In the resolution of 17 January 2023 in case No. 753/13113/18 (proceedings No. 
51-6км21)3362, the Supreme Court noted that: “48. the refusal of the court of first in-
stance to interrogate the victim was justified under the circumstances of this case, 
the Court does not deem extrajudicial testimony of the victim obtained during the 
interview in the Green Room to be inadmissible in the meaning of part 1 taken to-
gether with clause 5 of part 2 of Article 87 of the CPC [...].
56. In this case, the defense did not cite any evidence on how the fact that the victim 
was interviewed by the psychologist significantly violated the rights of the defense 
under the case circumstances. Thus, the Court does not consider that the victim’s 
testimony was obtained by an “improper subject” to be a sufficient reason for recog-
nizing the victim’s testimony during the interview in the Green Room as inadmissible.”

3361	 Resolution of the Supreme Court of 6 March 2018 in case No. 686/12914/16-к (proceedings No. 51-173км18). — URL: 
reyestr.court.gov

3362	 Resolution of the Supreme Court of 17 January 2023 in case No. 753/13113/18 (proceedings No. 51-6км21). — URL: reyestr.
court.gov

https://reyestr.court.gov.ua/Review/73219595
https://reyestr.court.gov.ua/Review/108526645
https://reyestr.court.gov.ua/Review/108526645
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1871.	 In this resolution, the Supreme Court noted that the child’s interview must be conduct-
ed by a person trained explicitly for such purposes: “Competencies needed to perform 
such functions are contained in clause 42 of the United Nations Guidelines on Justice in 
Matters Involving Child Victims and Witnesses of Crime [...] 75. The verdict is missing the 
assessment of whether the interviewing psychologist had appropriate skills, just like any 
other information on her training for the performance of such a role.
76. There is also no assessment as to how well the invited psychologist understood 
the tasks of interviewing in the Green Room [...].
102. psychologist’s statements both in court and in the ‘professional opinion’ cannot 
be deemed the testimony of the witness in the meaning of Article 95 of the CPC and 
constitute an opinion or a conclusion by their nature [...].
104. If the conclusion or opinion does not concern facts reported by the witness but 
results from a certain examination, rules provided for the expert opinion should be 
applied to such a conclusion [...].
105. The Court agrees with the defense that such a conclusion is inadmissible as 
the psychologist that compiled it is not a forensic expert, i.e., her qualification in 
conducting such examinations is not duly confirmed. Hence, she bears no legal re-
sponsibility for conclusions reported by her to the Court.”

D.	 Judicial control over the witness’s interrogation

1.	 A short discussion of relevant legislative provisions of the CPC of Ukraine

1872.	 The judge has a key role in the court hearing since the judge actually manages the 
course of the hearing, and the evaluation of testimony depends on the judge.

Part 1 of 
Article 321 of 
the CPC

“The presiding judge shall manage the court session, ensure the 
sequence and order of procedural actions and that participants to 
criminal proceedings exercise their procedural rights and fulfill 
their duties, guide the trial towards assuring the ascertainment of 
all circumstances of criminal proceedings, removing from the trial 
everything which has no relevance for criminal proceedings.”

Part 3 of 
Article 352 of 
the CPC

“The court shall control the progress of examination of witnesses, to 
avoid losing time in vain, protect witnesses from insults or prevent 
violations of examination rules.”

Part 2 of 
Article 353 of 
the CPC

“A victim shall be examined in compliance with the rules laid down 
in parts 2, 3, and 5–14 of Article 352 of this Code.”

1873.	 An investigation is a traumatic and stressful experience for vulnerable witnesses and 
victims, especially minors and victims of violence. One of the judge’s tasks during the 
questioning is to ensure a sense of security and refrain from re-traumatising a person.
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1874.	 To help judges and law enforcement officers, numerous Methodological guidelines3363, 
Memos3364, and Guides3365 on interviewing children who became witnesses and/or 
victims of a crime have been prepared, which contain detailed advice on the process 
of preparing for the interview and interviewing a child, as well as basic requirements 
for the specialist’s behavior during child’s interview.

1875.	 The Dutch protocol for working with witnesses is also a useful tool for judges (investi-
gating judges), which will guarantee the protection of the interests of all participants 
in the interrogation.3366

1876.	 The presiding judge needs to avoid a formal approach to the interrogation of the 
victim or witness, as adverse changes in the latter’s thinking and mood can have 
direct consequences for the interrogation. Paying attention to non-verbal signals — 
appearance, facial expressions, gaze, tone of voice, etc. — is critical.

1877.	 The CPC does not contain a separate article that would determine the powers of the 
presiding judge at the court hearing, including those aimed at preventing the trauma-
tisation of the victim/witnesses. At the same time, based on the analysis of the above 
guidelines, one can single out a list of the powers of judges (investigating judges), 
which is non-exhaustive and not directly regulated by law, to control the question-
ing of a person to avoid re-victimisation and, at the same time, prevent violating the 
rights of the accused, in particular:

•	 in preparing the interrogation of the victim/witness based on the available ma-
terials and/or information provided by the parties to the criminal proceedings, 
assess, whenever possible, their vulnerability (age; psychological issues; nature of 
the crime committed; fear of retaliation, etc.), as well as the importance of their 
interests and interests of each of the parties;

•	 actively apply the possibility of conducting remote court proceedings defined 
in Articles 336, and 352 of the CPC, in particular, conducting an interrogation of 
the victim or witness using technical means from other premises, including the 
premises located outside the court;

•	 in the event of an interrogation of the victim or witness from another room using 
technical means, with the consent of the parties to the criminal proceedings, 
consider the prosecutor’s and the lawyer’s possibility to submit their questions 
in writing for the judge (investigating judge) to ask during the interrogation; hold 
additional court hearings, as needed;

•	 involve the psychologist as a specialist, as needed;

3363	 Methodological guidelines for judges on the organization of work with children based on the Green Room method-
ology. — URL: www.unicef.org. Also, see Methodological guidelines for questioning children who witnessed and/
or were victims of violence, as well as committed violence: Methodological handbook / Compiled by: D. Puras, O. 
Kalashnyk, O. Kochemyrska; T. Tsiuman; Under the general editorship: T. Tsuiman, Kyiv: Individual Entrepreneur 
KLYMENKO, 2015. — 114 p. — URL: rm.coe.int

3364	 Memo for judges, “Peculiarities of Questioning a Minor Victim or Witness of Crime.” — URL: drive.google.com
3365	 Guide for specialists participating in the questioning of minor witnesses and victims, “How to Interview a Child.” — 

URL: childfund.org
3366	 The protocol for working with witnesses, prepared by the Information Center for Working with Witnesses Kennis-

centrum Getuigen) and psychologist George Smith.

https://www.unicef.org/ukraine/media/16966/file/Judges.pdf
https://rm.coe.int/guidelines-druk-2-/168075de3b
https://drive.google.com/file/d/1eSGPS4ZfFzebrNqi2Ac-OUb-3YxVXqyD/view
https://childfund.org.ua/Uploads/Files/books_pdf/book_opytuvaty_dytuny.pdf
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•	 strengthen the sense of physical safety of the witness or victim by taking measures 
regarding their arrival, presence in the courtroom, and departure;

•	 provide the person with information on the interrogation in advance (the pur-
pose, procedure, and role of all participants in the interrogation; information on 
the building and the courtroom (whenever needed, provide the opportunity to 
visit the place of interrogation the day before), notify whether the interrogation 
is closed or open, about people to be present, etc.);

•	 observe and encourage other participants in criminal proceedings to adhere to 
the principles of justice (the best interests of the child, honor, dignity, protection 
against discrimination, etc.);

•	 create an atmosphere where the victim/witness will feel safe, monitor their 
well-being (nervousness, distraction, isolation or strong emotional reaction, etc.);

•	 make sure that questions during the interrogation are sensitive, respectful, non-judg-
mental, and non-offensive;

•	 ensure that questions are short, simple, without legal terms and double objections, 
and correspond to the educational level of the person;

•	 ensure that during the interrogation in court, a person is protected from any in-
formation that may harm their well-being;

•	 ensure that the interrogation in the court is adapted to the pace and duration of 
attention focus (provide breaks and make sure that the hearing does not last too 
long);

•	 ensure, to the extent possible, that the interrogation of the child takes place in 
a child-friendly environment that meets the “safe place” criterion, without the 
presence of the parties (whenever possible, in specialised courtrooms or outside 
the court, in Green Rooms, Barnahus centers, etc.);

•	 when needed, ensure that the interrogation of the victim/witness in court takes 
place without direct eye contact and communication with the suspect/accused;

•	 ensure the possibility of watching a video recording of the interrogation of the 
child or another vulnerable person in a pre-trial investigation to avoid additional 
traumatization during repeated interrogation in court;

•	 remove questions asked by participants in the court proceedings that are repeat-
ed, refer to personal life, are not related to a criminal offense, may embarrass 
or land in an awkward spot (due to cultural values and norms), or are aimed at 
intimidation, etc.

II.	 International law and standards relevant to preventing 
revictimisation in criminal proceedings

A.	 Introduction

1878.	 This chapter outlines international standards and guidelines relevant to preventing 
revictimisation of witnesses and victims as a result of their participation in criminal 
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proceedings.3367 While there are no international legal standards expressly governing 
the prevention of revictimisation, consideration of this issue and the availability of 
measures to address it raise issues of human rights law, including not only the rights 
of witness victims, but the limitations on those rights when they are necessarily bal-
anced against the rights of accused persons in international criminal proceedings.

1879.	 While there are no special rules relevant to preventing revictimisation that arise spe-
cifically when adjudicating war crimes or other international crimes, international 
criminal tribunals have been concerned with the protection of witnesses and victims 
since their modern inception beginning with the UN Security Council’s adoption of 
the Statute of the ICTY. International criminal tribunals generally provide for pro-
tective measures for witnesses who are objectively at risk of harm, including specific 
measures for the most vulnerable victim-witnesses of sexual violence crimes. The ICC 
has taken innovative steps in this regard, including special measures short of formal 
protective measures that are more readily available for witnesses and comprehensive 
and detailed processes of witness familiarisation and vulnerability assessment that 
are, among other purposes, designed to facilitate witness testimony and minimise 
the possible trauma that may result from giving testimony.

B.	 What is Revictimisation?

1880.	 Revictimisation, or secondary victimisation, is “the victimisation that occurs not as 
a direct result of the criminal act but through the response of institutions and indi-
viduals to the victim.”3368 Given that this chapter is for judges, it focuses on avoiding 
revictimisation in the context of participation in criminal proceedings.

C.	 International legal standards relevant to preventing revictimisation

1881.	 There is no international law governing the prevention of revictimisation, per se. In-
ternational legal standards relevant to revictimisation arise from international human 
rights law. Specifically, international human rights instruments binding in Ukraine 
guarantee an accused’s right to examine or have examined witnesses against him.3369 
At the same time they recognise that criminal “proceedings should be organized in 
such a way as to not unjustifiably imperil the life, liberty or security of witnesses, 
and in particular those of victims called upon to testify, or their interests coming 
generally with the ambit of Article 8 of the Convention”.3370

3367	 This chapter does not concern participating victims, per se, though it will be relevant to their experience, in partic-
ular where they are permitted to be dual status participating victims and witnesses who are called to give evidence 
as opposed to exercising the option of sharing their views and concerns.

3368	 Handbook on Justice for Victims: On the use and application of the Declaration of Basic Principles of Justice for 
Victims of Crime and Abuse of Power, UNODCCP and Centre for International Crime Prevention, 1999, p. 9.

3369	 ICCPR, Article 14(3)(e); ECHR, Article 6(3)(d). Ukraine has ratified the ICCPR and the ECHR. See also, Human Rights 
Committee, General Comment No. 32, Article 14: Right to equality before courts and tribunals and to a fair trial, 
CCPR/C/G/32, 23 August 2007, para. 39; ECtHR, Guide on Article 6 of the European Convention on Human Rights, 
Right to a fair trial (criminal limb), paras 222, 308, 495-537; updated on 31 August 2022. Ukraine has ratified the 
ICCPR and the ECHR.

3370	 See e.g., ECtHR, Y. v. Slovenia Judgement, para. 103. See also ECHR, Articles 3, 8; ICCPR, Articles 6, 9, 17. 

https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.echr.coe.int/documents/convention_eng.pdf
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?Treaty=CCPR&Lang=en
https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=005
https://digitallibrary.un.org/record/606075
https://www.echr.coe.int/documents/guide_art_6_criminal_eng.pdf
https://www.echr.coe.int/documents/guide_art_6_criminal_eng.pdf
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?Treaty=CCPR&Lang=en
https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=005
https://hudoc.echr.coe.int/eng?i=001-154728
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
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1.	 Relevant jurisprudence of the European Court of Human Rights

1882.	 The European Court of Human Rights (“ECtHR”) has identified relevant consider-
ations for balancing the accused’s rights to examine the evidence against them with 
the legitimate interests of witnesses and victims. While this body of law is not con-
cerned directly with revictimisation, the principles governing this balance between 
the accused’s rights and victims’ interests are highly relevant to this issue.

1883.	 As a preliminary matter, to the extent this involves the admission of evidence, the 
ECtHR has consistently noted that “the admissibility of evidence is primarily a mat-
ter for regulation by national law and as a general rule it is for the national courts to 
assess the evidence before them”.3371

1884.	 Under Article 6(3)(d) of the ECHR, an accused has a general right to examine the 
evidence against him in a public hearing.3372

ECTHR, AL-KHAWAJA AND TAHERY V. THE UNITED KINGDOM, GRAND 
CHAMBER JUDGEMENT, PARAS 118, 127
“[B]efore an accused can be convicted, all evidence against him must normally be produced in his 
presence at a public hearing with a view to adversarial argument. Exceptions to this principle are 
possible but must not infringe upon the rights of the defence, which, as a rule, require that the 
accused should be given an adequate and proper opportunity to challenge and question a witness 
against him, either when that witness makes his statement or at a later stage of proceedings. 
These principles particularly hold true when using witness statements obtained during police 
inquiry and judicial investigation at a hearing.”
[…]
“The underlying principle is that the defendant in a criminal trial should have an effective oppor-
tunity to challenge the evidence against him. This principle requires not merely that a defendant 
should know the identity of his accusers so that he is in a position to challenge their probity and 
credibility but that he should be able to test the truthfulness and reliability of their evidence, 
by having them orally examined in his presence, either at the time the witness was making the 
statement or at some later stage of the proceedings.”

1885.	 This right is not without limits.3373

3371	 See e.g., ECtHR, Doorson v. The Netherlands Judgement, para. 67.
3372	 ECtHR, Al-Khawaja and Tahery v. The United Kingdom Grand Chamber Judgement, paras 118, 127.
3373	 ECtHR, Doorson v. The Netherlands Judgement, para. 70.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108072%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108072%22]}
https://hudoc.echr.coe.int/eng?i=001-57972
https://hudoc.echr.coe.int/eng?i=001-108072
https://hudoc.echr.coe.int/eng?i=001-57972
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ECTHR, DOORSON V. THE NETHERLANDS, JUDGEMENT, 26 MARCH 1996, 
PARA. 70.
“It is true that Article 6 (art. 6) does not explicitly require the interests of witnesses in general, and 
those of victims called upon to testify in particular, to be taken into consider. However, their life, 
liberty or security of person may be at stake, as may interests coming generally within the ambit 
of Article 8 (art. 8) of the Convention. Such interests of witnesses and victims are in principle 
protected by other, substantive provisions of the Convention, which imply that Contracting States 
should organise their criminal proceedings in such a way that those interests are not unjustifiably 
imperiled. Against this background, principles of a fair trial also require that in appropriate cases 
the interests of the defence are balanced against those of witnesses or victims called upon to testify”.

1886.	 It follows from these principles that: (1) there should be a good reason for the absence 
of a witness; and (2) where a conviction is based solely or to a decisive degree on the 
evidence of an unexamined witness, this may violate the accused’s fair trial rights.3374

1887.	 The death of a witness has been clearly established to qualify as a good reason for 
their non-attendance and the admission of their witness statement.3375

1888.	 Where the absence is due to fear, the issue is whether there are objective grounds 
supported by evidence for the witness’s fear.3376 When a witness has not been examined 
at a prior stage of the proceedings, admission of a witness statement in lieu of live 
testimony must be a last resort. Before excusing a witness from testifying on grounds 
of fear, the court must be satisfied that “all available alternatives, such as witness 
anonymity and other special measures, would be inappropriate or impracticable”.3377

3374	 ECtHR, Al-Khawaja and Tahery v. The United Kingdom Grand Chamber Judgement, para. 119.
3375	 ECtHR, Al-Khawaja and Tahery v. The United Kingdom Grand Chamber Judgement, para. 121.
3376	 ECtHR, Al-Khawaja and Tahery v. The United Kingdom Grand Chamber Judgement, para. 124.
3377	 ECtHR, Al-Khawaja and Tahery v. The United Kingdom Grand Chamber Judgement, para. 125.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57972%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108072%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108072%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108072%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108072%22]}
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ECTHR, AL-KHAWAJA AND TAHERY V. THE UNITED KINGDOM, GRAND 
CHAMBER JUDGEMENT, PARAS 123-124:
“When a witness’s fear is attributable to the defendant or those acting on his behalf, it is appro-
priate to allow the evidence of that witness to be introduced at trial without the need for the 
witness to give live evidence or be examined by the defendant or his representatives — even if 
such evidence was the sole or decisive evidence against the defendant. To allow the defendant 
to benefit from the fear he has engendered in witnesses would be incompatible with the rights 
of victims and witnesses. No court could be expected to allow the integrity of the proceedings to 
be subverted in this way. Consequently, a defendant who has acted in this manner must be taken 
to have waived his rights to question such witnesses under Article 6 § 3 (d). The same conclusion 
must apply when the threats or actions which lead to the witness being afraid to testify come 
from those who act on behalf of the defendant or with his knowledge and approval.”
[…]
“There is […] no requirement that a witness’s fear be attributable directly to threats made by 
the defendant in order for that witness to be excused from giving evidence at trial. Moreover, 
fear of death or injury of another person or of financial loss are all relevant considerations in 
determining whether a witness should not be required to give oral evidence. This does not mean, 
however, that any subjective fear of the witness will suffice.”

1889.	 With regard to the sole or decisive rule enumerated above, sole evidence should be 
understood as “the only evidence against an accused”. The “word ‘decisive’ should be 
narrowly understood as indicating evidence of such significance or importance as is 
likely to be determinative of the outcome of the case. Where the untested evidence of 
a witness is supported by other corroborative evidence, the assessment of whether it 
is decisive will depend on the strength of the supportive evidence; the stronger the 
corroborative evidence, the less likely that the evidence of the absent witness will 
be treated as decisive.”3378

1890.	 The sole and decisive rule should be considered in the overall context of the fairness 
of proceedings; therefore, even where a conviction is based solely or decisively on 
the evidence of absent witnesses, this does not automatically mean there has been 
a violation of the right to a fair trial. But the “question in each case is whether there 
are sufficient counterbalancing factors in place, including measures that permit a 
fair and proper assessment of the reliability of that evidence to take place.”3379

1891.	 These principles were developed further in the case of Schatschaschwili v. Germany, 
where the court considered the implications of these considerations in detail.3380 Just 
as with the sole and decisive test, “the absence of good reasons for the non-attendance 
of a witness cannot of itself be conclusive of the unfairness of a trial”, though it may 
be a “very important factor” in reaching such a conclusion.3381 Whether there was 

3378	 ECtHR, Al-Khawaja and Tahery v. The United Kingdom Grand Chamber Judgement, para. 131.
3379	 ECtHR, Al-Khawaja and Tahery v. The United Kingdom Grand Chamber Judgement, paras 146-147.
3380	 ECtHR, Schatschaschwili v. Germany Grand Chamber Judgement. Although this involved claimed PTSD on behalf of 

the absent witnesses, the German Regional Court did not accept this as justification (see para. 133). Accordingly, 
this case does not assess whether this sort of vulnerability could qualify as good reasons for non-attendance.

3381	 ECtHR, Schatschaschwili v. Germany Grand Chamber Judgement, para. 113.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108072%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108072%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108072%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108072%22]}
https://hudoc.echr.coe.int/eng?i=001-159566
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-159566%22]}
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good reason for the absence of a witness is to be determined from the trial court’s 
perspective.3382

1892.	 Where a witness is absent due to unreachability, the state has an obligation to make 
“all reasonable efforts” to secure their attendance, including actively searching for 
the witness, resort to international legal assistance where a witness is abroad, and 
careful scrutiny of the reasons for absence by the trial court.3383

1893.	 The court addressed counterbalancing factors in detail:
a.	 “Counterbalancing factors must permit a fair and proper assessment of the reli-

ability of that evidence”;3384

b.	 The extent of necessary counterbalancing factors depends on the weight of an 
absent witness’s evidence; the more important the evidence, the more “weight 
the counterbalancing factors will have to carry in order for the proceedings as a 
whole to be considered fair”;3385

c.	 Approaching untested evidence with caution is an important safeguard, including 
showing that the statements of absent witnesses carry less weight, providing de-
tailed reasoning as to why such evidence may be reliable, and, where applicable, 
giving appropriate jury instructions regarding an absent witness’s evidence;3386

d.	 Showing a video-recording of an absent witness’s questioning to enable assessment 
of demeanour and reliability by those in the court is an additional safeguard;3387

e.	 The availability of corroborative evidence or similar fact evidence are further 
considerable safeguards;3388

f.	 Another safeguard is offering the defence the opportunity to put questions to an 
absent witness whether during the investigation stage or indirectly “for instance 
in writing” during the trial;3389 and

g.	 The defendant must have an opportunity to give his version of events and cast 
doubt on the credibility and reliability of an absent witness.3390

1894.	 The same principles discussed above in regard to witness absence apply to other 
instances where the defendant was not in a position to challenge the probity, credi-
bility, truthfulness and reliability of witness evidence by having the witnesses orally 
examined in his or her presence at some stage of proceedings, including where 
statements of anonymous witnesses are admitted or where there are “special exam-
ination arrangements”.3391

3382	 ECtHR, Schatschaschwili v. Germany Grand Chamber Judgement, para. 119.
3383	 ECtHR, Schatschaschwili v. Germany Grand Chamber Judgement, para. 120-122.
3384	 ECtHR, Schatschaschwili v. Germany Grand Chamber Judgement, para. 125.
3385	 ECtHR, Schatschaschwili v. Germany Grand Chamber Judgement, para. 116.
3386	 ECtHR, Schatschaschwili v. Germany Grand Chamber Judgement, para. 126.
3387	 ECtHR, Schatschaschwili v. Germany Grand Chamber Judgement, para. 127.
3388	 ECtHR, Schatschaschwili v. Germany Grand Chamber Judgement, para. 128.
3389	 ECtHR, Schatschaschwili v. Germany Grand Chamber Judgement, paras 129-130.
3390	 ECtHR, Schatschaschwili v. Germany, Grand Chamber Judgement, para. 131.
3391	 See e.g. ECtHR, Guide on Article 6 of the European Convention on Human Rights, Right to a fair trial (criminal limb), 

paras 521-522.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-159566%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-159566%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-159566%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-159566%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-159566%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-159566%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-159566%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-159566%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-159566%22]}
https://www.echr.coe.int/documents/guide_art_6_criminal_eng.pdf
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1895.	 While the ECtHR has considered these principles in the context of criminal proceed-
ings concerning sexual offences, including in cases involving minors,3392 the court 
has not ruled more broadly on whether the risk of trauma or revictimisation through 
criminal proceedings for adult victims of crimes not involving sexual violence may 
be a good reason for absence, anonymity, or other special measures.

ECTHR, S.N. V. SWEDEN, JUDGEMENT, PARA. 47:
“The Court has had regard to the special features of criminal proceedings concerning sexual 
offences. Such proceedings are often conceived of as an ordeal by the victim, in particular when 
the latter is unwillingly confronted with the defendant. These features are even more prominent 
in a case involving a minor. In the assessment of the question whether or not in such proceedings 
an accused received a fair trial, account must be taken of the right to respect for the private life 
of the perceived victim. Therefore, the Court accepts that in criminal proceedings concerning 
sexual abuse certain measures may be taken for the purpose of protecting the victim, provided 
that such measures can be reconciled with an adequate and effective exercise of the rights of 
the defence […]. In securing the rights of the defence, the judicial authorities may be required 
to take measures which counterbalance the handicaps under which the defence labours […].”

1896.	 Even with these cases involving vulnerable victims, the ECtHR’s approach depends 
on the domestic court’s efforts to protect the accused’s right to examine witnesses 
against him.3393

CASE STUDY: ECTHR, BOCOS-CUESTA V. THE NETHERLANDS, 
JUDGEMENT:
In a trial involving offences against minors, the domestic court denied an accused’s request 
to hear the minor victims’ evidence on the basis that the defendant’s interest in hearing 
them was outweighed by their interests “in not being forced to relive a possibly very traumatic 
experience”. The ECtHR “found no indication in the case file that this reason was based on any 
concrete evidence such as, for instance, an expert opinion. The Court appreciates that organising 
criminal proceedings in such a way as to protect the interests of very young witnesses, in particular 
in trial proceedings involving sexual offences, is a relevant consideration, to be taken into account 
for the purposes of Article 6. However, the reason given by the trial courts for refusing the applicant’s 
request to hear the four victims cannot but be regarded as insufficiently substantiated and thus, to 
a certain extent, speculative.” (para. 72)

1897.	 At the same time, the court has found that a sexual violence victim’s rights were 
violated when she was subjected to an extensive cross-examination involving inap-
propriate questioning by the defendant.3394

3392	 See e.g., ECtHR, S.N. v. Sweden Judgement, para. 47; ECtHR, Aigner v. Austria Judgement, para. 37; ECtHR, B v. Fin-
land Judgement, para. 43.

3393	 ECtHR, Bocos-Cuesta v. The Netherlands Judgement, para. 72
3394	 ECtHR, Y. v. Slovenia Judgement, paras 103, 106-109, 114-115.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60564%22]}
https://hudoc.echr.coe.int/eng?i=001-60564
https://hudoc.echr.coe.int/eng?i=001-110804
https://hudoc.echr.coe.int/eng?i=001-80205
https://hudoc.echr.coe.int/eng?i=001-70963
https://hudoc.echr.coe.int/eng?i=001-154728
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CASE STUDY: AT LEAST IN THE CONTEXT OF CASES INVOLVING 
SEXUAL VIOLENCE, IT IS THE DOMESTIC COURT’S OBLIGATION 
TO ENSURE THE RIGHTS OF VICTIMS ECTHR, Y. V. SLOVENIA, 
JUDGEMENT:
In Y v. Slovenia, the applicant, who had alleged being a victim of a crime involving sexual violence, 
claimed that her rights under Article 8 of the ECHR had been violated as a result of how she was 
treated as a witness in the criminal proceedings against her alleged abuser. In addressing her claim, 
the Court recognised the difficult balance required of domestic courts in ensuring the accused’s 
right to defend themselves while also noting that this “does not provide for an unlimited right 
to use any defence arguments” (para. 106). The Court stressed that the applicant was questioned 
over the course of four hearings held over a seven month period, involving cross-examination by 
the accused himself where he posed personal questions, leading questions, repeated the same 
questions, and attacked her truthfulness (paras 107-108)
“Of course, the defence had to be allowed a certain leeway to challenge the reliability and cred-
ibility of the applicant and to reveal possible inconsistencies in her statement. However, the Court 
considers that cross-examination should not be used as a means of intimidating or humiliating 
witnesses. In this connection, the Court is of the view that some of X’s questions and remarks 
suggesting, without any evidentiary basis, that the applicant could cry on cue in order to manipu-
late people, that her distress might be eased by having dinner with him, or that she had confided 
in him her desire to dominate men, were not aimed only at attacking the applicant’s credibility, 
but were also meant to denigrate her character.” (para. 108)
“The Court considers that it was first and foremost the responsibility of the presiding judge to 
ensure that respect for the applicant’s personal integrity was adequately protected at the trial. In 
its opinion, the sensitivity of the situation in which the applicant was questioned directly, in detail 
and at length by the man she accused of sexually assaulting her, required the presiding judge 
to oversee the form and content of X’s questions and comments and, if necessary, to intervene. 
Indeed, the record of the hearing indicates that the presiding judge prohibited X from asking 
certain questions which were of no relevance to the case. However, the Court takes the view that 
X’s offensive insinuations about the applicant also exceeded the limits of what could be tolerated 
for the purpose of enabling him to mount an effective defence, and called for a similar reaction. 
Considering the otherwise wide scope of cross-examination afforded to X, in the Court’s opinion 
curtailing his personal remarks would not have unduly restricted his defence rights. Yet such an 
intervention would have mitigated what was clearly a distressing experience for the applicant 
[…].” (para. 109)
The ECtHR was mindful that the presiding judge’s task in balancing the competing interests was 
a delicate one, and it also noted that there were measures taken to prevent further traumatiza-
tion of the applicant, including: allowing her initial statement before the investigative judge to 
be taken in the defendant’s and his counsel’s absence, excluding the public from the trial, and 
removing the defendant from the courtroom when she gave her testimony, adjourning when the 
applicant became stressed, and warning the defendant against repeat questions and prohibiting 
some questions posed by the defendant. (para. 114)
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“Nevertheless, in the Court’s opinion, the pre-existing relationship between the applicant and 
the defendant and the intimate nature of the subject matter, as well as the applicant’s young 
age — she was a minor when the alleged sexual assaults took place — were points of particular 
sensitivity which called for a correspondingly sensitive approach on the part of the authorities to 
the conduct of the criminal proceedings in issue. Taking into account the cumulative effect of the 
factors analysed above, which adversely affected the applicant’s personal integrity […], the Court 
considers that they substantially exceeded the level of discomfort inherent in giving evidence as 
a victim of alleged sexual assaults, and accordingly cannot be justified by the requirements of a 
fair trial.” (para. 114)
“Therefore, the Court is of the view that the manner in which the criminal proceedings were 
conducted in the present case failed to afford the applicant the necessary protection so as to strike 
an appropriate balance between her rights and interests protected by Article 8 and X’s defence 
rights protected by Article 6 of the Convention.” (para. 115)

2.	 Other international guidelines

1898.	 International guidelines concerning justice for victims of crimes also contain relevant 
principles concerning the prevention of revictimisation. Specifically, the Handbook 
on Justice for Victims has a chapter concerning the role of the judiciary in promot-
ing justice for victims. The Handbook and its guidelines were adopted to promote 
the United Nations General Assembly’s Declaration of Basic Principles for Victims 
of Crime and Abuse of Power.3395 While these guidelines do not constitute binding 
legal authority, they may provide persuasive guidance to judges when considering 
victims and victim witnesses in cases before them. Many of the proposed guidelines 
for judges involve what may be described as more assistive or supportive measures 
that may help avoid or alleviate revictimisation even where more formal protective 
measures are not available.

1899.	 The Handbook notes that judges have a leadership role in ensuring that victims and 
witnesses are treated with courtesy, respect and fairness. This may be achieved in part 
by ensuring that victims and witnesses are provided with information regarding their 
rights and prerogatives, as well as on the physical layout of the courthouse, witness 
fees, compensation funds, and other available financial assistance. Judges may also 
ensure that court administrators establish areas for receiving victims and witnesses, 
and provide them with information about public and community services.3396

1900.	 Judges may also ensure that victims are fully informed of the proceedings, including 
by making sure that victims are able to obtain information concerning their cases 
from court personnel. Judges may also consider, to the extent possible, that, at least 
where requested, victims are informed of the release of a defendant from custody.3397

3395	 Handbook on Justice for Victims, Foreword, p. iv. See also Declaration of Basic Principles of Justice for Victims of 
Crime and Abuse of Power, Adopted by General Assembly resolution 40/34 of 29 November 1985.

3396	 Handbook on Justice for Victims, p. 69.
3397	 Handbook on Justice for Victims, p. 70.

https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/declaration-basic-principles-justice-victims-crime-and-abuse#:~:text=Access to justice and fair treatment&text=Victims should be treated with,harm that they have suffered.
https://www.ohchr.org/en/instruments-mechanisms/instruments/declaration-basic-principles-justice-victims-crime-and-abuse#:~:text=Access to justice and fair treatment&text=Victims should be treated with,harm that they have suffered.
https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
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1901.	 Judges may encourage or even arrange for special services and support for victims in 
their jurisdictions, including: (1) “Separate waiting areas for the defence and witnesses 
for the prosecution, including victims;” (2) “Interpreter and translation services for 
victims and witnesses in the courthouse;” (3) “An ‘on-call’ system to minimize un-
necessary trips to the courtroom;” (4) “The expeditious return of evidence;” (5) “The 
availability of special transportation and protection to and from the courthouse when 
the safety of witnesses is a consideration;” (6) “Informing the public of the importance 
of supporting the participation of victims and witnesses in court proceedings;” (7) 
“Child-care services for victims and witnesses;” (8) “Crisis-intervention, counselling 
and other support services for victims;” (9) “Ensuring that the victim is not charged 
for rape examination or other costs of collecting and preserving evidence;” and (10) 
“Establishing fair and appropriate witness fees.”3398

1902.	 Judges should order restitution of victims wherever possible. Judges should facilitate 
victim participation to the extent possible under the law.3399

1903.	 Judges should authorise, to the extent possible, that victims be accompanied in the 
courtroom by a supportive person. Victim impact statements prior to sentencing 
should be encouraged and considered, and victims or the victim’s family should be 
allowed to remain in the courtroom.3400

1904.	 The Handbook also suggests that judges “should use their judicial authority to protect 
victims and witnesses from harassment, threats, intimidation and harm by: (1) “Lim-
iting access to the addresses of victims and witnesses;” (2) “Ensuring that victims and 
witnesses are informed that if they agree to be interviewed prior to trial by opposing 
counsel or investigators, they may insist that the interviews be conducted at neutral 
locations;” and (3) “Encouraging legislation or rules requiring parole boards to advise 
the judge, the prosecutor, the public and the victim, where appropriate, prior to any 
hearing on the release of an offender convicted of a serious offence.”3401

1905.	 With respect to “particularly vulnerable victims”, judges should consider the following 
measures: (1) “Expediting trials;” (2) “Encouraging specially designed or equipped 
courtrooms to protect vulnerable victims;” (3) “Permitting the use of videotaped 
depositions in cases involving vulnerable victims;” (4) “Allowing vulnerable victims 
to have an individual of their choice accompany them in closed juvenile proceed-
ings;” and (5) “If a defendant is conducting his or her own defence, preventing the 
defendant from directly questioning the victim.”3402

1906.	 The Handbook also encourages that judges engage in sensitivity training for vic-
tim-related issues.3403

3398	 Handbook on Justice for Victims, p. 70.
3399	 Handbook on Justice for Victims, p. 70.
3400	 Handbook on Justice for Victims, p. 71.
3401	 Handbook on Justice for Victims, p. 71.
3402	 Handbook on Justice for Victims, p. 71.
3403	 Handbook on Justice for Victims, p. 72.

https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
https://www.unodc.org/pdf/criminal_justice/UNODC_Handbook_on_Justice_for_victims.pdf
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3.	 International Criminal Tribunals and Revictimisation

1907.	 International criminal tribunals have established mechanisms to guarantee the pro-
tection of witnesses and victims rights, including measures to address revictimisation. 
While these measures may provide some guidance to the judges, it is important to 
recall that these processes arise using the specific procedural rules applicable before 
these courts. Ukrainian judges will have to apply their own procedural law to the 
cases before them.

a)	 Witnesses and Victims before the ICTY

1908.	 The ICTY adopted several measures in its Statute and Rules aimed at witness and 
victim protection that were adopted at other internationalised and hybrid tribunals 
and, in the case of the ICC, expanded upon.

1909.	 Article 20(1) of the ICTY Statue denotes a trial chamber’s duty to have “due regard for 
the protection of victims and witnesses” as part of its obligation to ensure a fair and 
expeditious trial. Article 22 of the ICTY Statute mandates that the rules of procedure 
and evidence shall provide for the protection of witnesses and victims, including 
but not limited to, the conduct of in camera proceedings and protecting victim’s 
identities.3404

1910.	 In accordance with Article 22, the Rules of Procedure and Evidence provide for 
protective measures and adopt other measures that facilitate witness assistance as 
well. Rule 34 of the ICTY Rules of Procedure and Evidence establishes a victims and 
witnesses section under the authority of the Registrar. They are qualified to recom-
mend protective measures for victims and witnesses and to provide counselling and 
support for them, particularly in cases of rape and sexual assault.3405

1911.	 Rules 69 and 75 of the ICTY Rules of Procedure and Evidence provide for protection 
of victims and witnesses. Rule 69 allows, in exceptional circumstances, for a judge or 
trial chamber to order pre-trial non-disclosure of the identity of a victim or witness 
who may be at risk.3406 Rule 75 provides for a number of protective measures during 
trial that may be ordered by a judge or chamber whether at their own initiative or at 
the request of a party or the victims and witnesses section, including: (1) a number 
of measures to protect their identities or whereabouts or that of their relatives or as-
sociates; (2) closed sessions; and (3) “appropriate measures to facilitate the testimony 
of vulnerable victims and witnesses, such as one-way closed circuit television”.3407

1912.	 Rule 75(D) requires that chambers shall “control the manner of questioning to avoid 
any harassment or intimidation. Rule 75(C) also requires that the Victims and Wit-
nesses Section ensures that, before they give evidence, witnesses are informed that 
their identities may be disclosed in other proceedings.3408 As a general rule, protec-

3404	 ICTY Statute, Articles 20(1) and 22.
3405	 ICTY Rules of Procedure and Evidence, Rule 34.
3406	 ICTY Rules of Procedure and Evidence, Rule 69.
3407	 ICTY Rules of Procedure and Evidence, Rule 75(A), (B).
3408	 ICTY Rules of Procedure and Evidence, Rule 75(C), (D).

https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev50_en.pdf
https://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev50_en.pdf
https://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev50_en.pdf
https://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev50_en.pdf
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tive measures continue in subsequent proceedings unless rescinded or modified by 
judicial order.3409

1913.	 Rule 79 of the of the ICTY Rules of Procedure and Evidence authorises closed sessions 
for reasons of “public order or morality”, for the “safety, security, or non-disclosure 
of the identity of a victim or witness”, or “the protection of the interests of justice”.3410 
Rule 81 bis authorises a judge or chamber to order proceedings to be conducted by 
video-link if consistent with the interests of justice.3411

1914.	 Rule 96 of the ICTY Rules of Procedure and Evidence adopted special procedures 
for evidence in cases of sexual assault, including in camera proceedings before any 
evidence of consent of the victim is allowed, additional limitations on evidence of 
consent, and a rule against admission of evidence of the victim’s prior sexual conduct 
and a rule that no corroboration shall be required for the victim’s evidence.3412

1915.	 In addition, while it is not a protective measure per se, Rule 92 bis allows for the 
admission of written statements in lieu of oral testimony from a witness if certain 
requirements are met. As a general matter, the possibility for revictimisation was 
not a factor for the admission of a statement, although if the evidence concerns the 
impact of crimes upon victims, this is a factor in favour of admitting the evidence 
in written form.3413 Rule 92 quinquies was subsequently adopted and allows for the 
admission of statements of witnesses who do not appear as a result of having been 
“materially influenced by improper interference, including threats, intimidation, 
injury, bribery, or coercion”.3414

1916.	 Generally, before the ICTY, the party requesting protective measures was required to 
“demonstrate the existence of an objectively grounded risk to the security or welfare 
of the witness or the witness’s family, should it become publicly known that he or 
she testified before the Tribunal”.3415 So, with the exception of the specific procedures 
for victims of sexual violence and “appropriate measures to facilitate the testimony 
of vulnerable victims and witnesses” under Rule 75(B)(iii), the risk of trauma would 
generally not qualify for judicially ordered protective measures before the ICTY.

1917.	 While formal protective measures were not generally available to avoid revictimisation 
under the ICTY’s scheme, the ICTY’s support services undertaken by the victims and 
witnesses section, including the provision of social and psychological counselling and 
assistance to witnesses, exemplify measures other than judicially-ordered protection 
that may assist in avoiding or easing potential victim trauma.3416

3409	 ICTY Rules of Procedure and Evidence, Rule 75(F)-(K).
3410	 ICTY Rules of Procedure and Evidence, Rule 79.
3411	 ICTY Rules of Procedure and Evidence, Rule 81 bis.
3412	 ICTY Rules of Procedure and Evidence, Rule 96.
3413	 ICTY Rules of Procedure and Evidence, Rule 92 bis.
3414	 ICTY Rules of Procedure and Evidence, Rule 92 quinquies.
3415	 See e.g. ICTY, Karadzic Protective Measures Decision of 9 July 2013, para. 6.
3416	 See generally, ICTY Witnesses FAQs, What is the Victims and Witnesses Section (VWS)?

https://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev50_en.pdf
https://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev50_en.pdf
https://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev50_en.pdf
https://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev50_en.pdf
https://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev50_en.pdf
https://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev50_en.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Decision/NotIndexable/IT-95-5%2318/MSC6743R0000403398.pdf
https://www.icty.org/en/about/registry/witnesses/faq
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b)	 Witnesses and victims before the ICC

1918.	 The ICC has similar provisions for witnesses and victims in its Statute and Rules of 
Procedure and Evidence to the ICTY, as well as a number of innovations regarding 
witness and victim protection, including provisions aimed at vulnerable witnesses 
and victims.

1919.	 Article 43(6) of the ICC Statute establishes a Victims and Witnesses Unit (“VWU”) within 
the Registry, which “shall provide, in consultation with the Office of the Prosecutor, 
protective measures and security arrangements, counseling and other appropriate 
assistance for witnesses, victims who appear before the Court, and others who are 
at risk on account of testimony given by such witnesses. The Unit shall include staff 
with expertise in trauma, including trauma related to crimes of sexual violence.”3417

1920.	 Article 68 of the ICC Statute provides for protective measures for victims and witnesses. 
It mandates “appropriate measures to protect the safety, physical and psychological 
well-being, dignity and privacy of victims and witnesses”. In doing so, the court is 
to consider factors including age, gender, and health of the witness or victim as well 
as the nature of the crime, including particular but not exclusive regard for “crimes 
involving sexual or gender violence or violence against children”.3418

1921.	 Article 68(2) allows for in camera proceedings, the presentation of evidence by 
electronic or other special means as an exception to the principle of public hear-
ings, and states that “such measures shall be implemented in the case of a victim 
of sexual violence or a child who is a victim or a witness, unless otherwise ordered 
by the Court, having regard to all the circumstances, particularly the views of the 
victim or witness”.3419 Article 68(4) authorises the ICC Victims and Witnesses Unit to 
“advise the Prosecutor and the Court on protective measures, security arrangements, 
counselling and assistance”.3420 Article 68(5) allows for non-disclosure of evidence 
and information where disclosure may lead to “grave endangerment of the security 
of a witness or his or her family”.3421

1922.	 Rules 16 through 19 of the Rules of Procedure and Evidence outline the responsibil-
ities of the ICC Registry, generally, and the VWU, specifically, towards victims and 
witnesses. These rules oblige the Registry and the VWU to undertake a number of 
measures to facilitate the participation and ensure the protection of witnesses and 
victims, including, but not limited to, informing them of their rights, the work of the 
VWU, the implications of testimony, assisting them in relation to formal protective 
measures, and also “in obtaining medical, psychological and other appropriate as-
sistance”.3422

1923.	 Rule 86 requires ICC chambers in making orders and other organs of the court in per-
forming their functions, to “take into account the needs of all victims and witnesses 

3417	 ICC Statute, Article 43(6).
3418	 ICC Statute, Article 68(1).
3419	 ICC Statute, Article 68(2).
3420	 ICC Statute, Article 68(4).
3421	 ICC Statute, Article 68(5).
3422	 ICC Rules of Procedure and Evidence, Rules 16-19.

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RulesProcedureEvidenceEng.pdf
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in accordance with article 68, in particular, children, elderly persons, persons with 
disabilities and victims of sexual or gender violence”.3423

1924.	 Rule 87 provides procedures for protective measures for witnesses and victims, in-
cluding specific measures such as expunging the name or identifying information 
of at risk persons from the records, non-disclosure of such information to third par-
ties, technical measures to prevent the disclosure of the identity or location, use of 
pseudonyms, or in camera proceedings.3424

1925.	 Rule 88 allows for chambers to order “special measures” to facilitate the testimony 
of a traumatised victim or witness, a child, an elderly person, or a victim of sexual 
violence, pursuant to article 68, paragraphs 1 and 2”.3425 It also provides for an order 
that “a counsel, a legal representative, a psychologist or a family member be per-
mitted to attend during the testimony of the victim or witness”.3426 Finally, “[t]aking 
into consideration that violations of the privacy of a witness or victim may create 
risk to his or her security, a Chamber shall be vigilant in controlling the manner of 
questioning a witness or victim so as to avoid any harassment or intimidation, paying 
particular attention to attacks on victims of crimes of sexual violence”.3427

1926.	 Similar to the ICTY, protective measures before the ICC are granted “only on an ex-
ceptional basis, following a case-by-case assessment of whether they are necessary 
in light of an objectively justifiable risk and are proportionate to the rights of the 
accused” with “such case-by-case evaluation will involve a particularised analysis of 
the risk with respect to each witness”.3428

1927.	 However, there have been a number of decisions that have considered the risk of 
witness traumatisation as being a sufficient basis for authorising protective or special 
measures.3429 In the Gbagbo and Ble Goude Decision of 3 November 2017, for example, 
the Prosecutor sought in camera testimony for witnesses who were victims of sexu-
al violence. The trial chamber authorised this request, recognising that “due to the 
traumatic events they suffered, they are vulnerable and may indeed be exposed to 
retraumatisations if they were to testify publicly”.3430 The trial chamber also ordered 
that another witness should testify in camera because of that witness’s association 
with one of the sexual violence victims and the risk of undermining the first in cam-
era order if this associated witness testified in public.3431 The Prosecutor also sought 
special measures for certain witnesses, including “reading assistance, regular breaks 
in their testimonies, adapted questioning, and the presence of a psychologist during 
their testimonies”.3432 The trial chamber granted this request as well, noting that 

3423	 ICC Rules of Procedure and Evidence, Rule 86.
3424	 ICC Rules of Procedure and Evidence, Rule 87.
3425	 ICC Rules of Procedure and Evidence, Rule 88(1).
3426	 ICC Rules of Procedure and Evidence, Rule 88(2).
3427	 ICC Rules of Procedure and Evidence, Rule 88(5).
3428	 ICC, Ntaganda Protective Measures Decision, para. 6.
3429	 See e.g., ICC, Gbagbo and Ble Goude Decision of 3 November 2017, paras 6-14, 15-21, 22-29, 30-36. See also ICC, Gbagbo 

and Ble Goude Decision of 27 November 2017, paras 8-10, 15-16. 
3430	 ICC, Gbagbo and Ble Goude Decision of 3 November 2017, para. 11.
3431	 ICC, Gbagbo and Ble Goude Decision of 3 November 2017, paras 15-21.
3432	 ICC, Gbagbo and Ble Goude Decision of 3 November 2017, para. 22.

https://www.icc-cpi.int/sites/default/files/RulesProcedureEvidenceEng.pdf
https://www.icc-cpi.int/sites/default/files/RulesProcedureEvidenceEng.pdf
https://www.icc-cpi.int/sites/default/files/RulesProcedureEvidenceEng.pdf
https://www.icc-cpi.int/sites/default/files/RulesProcedureEvidenceEng.pdf
https://www.icc-cpi.int/sites/default/files/RulesProcedureEvidenceEng.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_17191.PDF
https://www.legal-tools.org/doc/a5d7db/pdf
https://www.legal-tools.org/doc/528bd9/pdf
https://www.legal-tools.org/doc/a5d7db/pdf
https://www.legal-tools.org/doc/a5d7db/pdf
https://www.legal-tools.org/doc/a5d7db/pdf
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such measures may benefit witnesses without any adverse impact on the rights of 
the accused.3433 Finally, the trial chamber authorised video-link based on the health 
and travel anxiety of one witness and the brevity of another’s proposed testimony.3434

1928.	 In the Ongwen case, a single judge took the innovative step of authorising the taking 
of testimony prior to confirmation of the indictment on the basis of a unique inves-
tigative opportunity under circumstances that did not involve the witnesses being 
physically unable to attend future trial proceedings. In these decisions, the single judge 
rejected the notion that authorising the taking of evidence as a unique investigative 
opportunity under Article 57 of the ICC Statute was limited to circumstances where 
witnesses were physically incapable of attending trial. The single judge authorised 
the taking of testimony because of risk that they may become unavailable because of 
pressure on the witnesses that may result in them becoming unavailable. The single 
judge also authorised the request “with a view to making it possible for the eventual 
Trial Chamber to consider not calling the six witnesses to testify in person” because 
“there may be benefit in completing their involvement with the Court as soon as 
possible, so as not to force them to keep reliving their victimisation for a long period 
of time”.3435

1929.	 In the Al Hassan proceedings, however, a pre-trial chamber rejected this approach 
on the grounds that security concerns do not justify or warrant the deposition for a 
unique investigative opportunity under Article 56(2) of the ICC Statute and, for the 
same reasons, it did not authorise considerations of witness vulnerability as justifying 
the Article 56 process.3436

1930.	 In addition to such measures, the ICC has generally adopted protocols for witness 
familiarisation and for assessing witness vulnerability to determine whether special 
measures may be necessary and, if so, what measures. Familiarisation protocols and 
vulnerability protocols comprehensively detail the VWU’s role in assisting witnesses 
and assessing their risk throughout the proceedings.3437

1931.	 The familiarisation process covers all phases of the proceedings, beginning with 
an initial phase as soon as VWU is made aware that a party or participant will call a 
particular witness and continuing through to a witness feedback program after the 
witness’s involvement of the proceedings. It involves walking the witnesses through 
all aspects of their interaction with the ICC, including, among other measures: (1) the 
scheduling of their evidence; (2) an early needs and vulnerability assessment and then 
a subsequent vulnerability assessment to determine whether special measures under 
Rule 88 are necessary; (3) managing their travel to the location of their testimony; (4) 
familiarising them with the process of giving testimony and with the court’s facilities; 
(v) limiting witness contact with the parties and other witnesses; and (vi) assessing the 

3433	 ICC, Gbagbo and Ble Goude Decision of 3 November 2017, paras 27-29.
3434	 ICC, Gbagbo and Ble Goude Decision of 3 November 2017, paras 30-36.
3435	 ICC, Ongwen Decision of 27 July 2015, paras 5-12; ICC, Ongwen Decision of 12 October 2015, paras 4-12, 15-16.
3436	 ICC, Al Hassan Decision of 13 December 2018, paras 44-46, 50-56; ICC, Al Hassan, Decision of 30 January 2019, para. 

24.
3437	 See generally, the ICC’s Witnesses page on its website.

https://www.legal-tools.org/doc/a5d7db/pdf
https://www.legal-tools.org/doc/a5d7db/pdf
https://www.legal-tools.org/doc/963a0a/pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02358.PDF
https://www.legal-tools.org/doc/n0vy69/pdf
https://www.legal-tools.org/doc/s52pgr/pdf
https://www.icc-cpi.int/about/witnesses
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need for protective measures. Throughout this process, the VWU maintains contact 
with the pre-trial and trial chambers and the parties as necessary.3438

1932.	 Similarly, protocols on vulnerability assessment entails the VWU’s process for identi-
fying vulnerable witnesses. These comprehensive protocols involve assessment and 
support prior to the trial, and continue until after the witness’s testimony. It entails 
professional psychological evaluation of the witness’s needs, if any.3439

D.	 Conclusion

1933.	 As demonstrated by the discussion of international standards above, judges have a 
variety of tools at their disposal to address revictimisation. While some measures, like 
admitting witness statements or permitting witness anonymity may only be autho-
rised where consistent with the fair trial rights of the accused, other measures such 
as closed sessions, video-link testimony, and closed-circuit testimony may protect the 
rights and dignity of witnesses and victims with little or no impact on the accused. 
Still other supportive measures such as ensuring that witnesses are notified of and 
made familiar with the processes throughout, providing them with counselling and 
other practical assistance, even allowing them to have familiar persons in the court-
room when they testify may also assist witnesses without any impact on the accused’s 
rights at all. It will be important for judges to make sure that any measures taken are 
consistent with Ukrainian law.

3438	 See e.g., ICC, Ntaganda, Annex A to the Decision on the protocol on witness familiarization, 17 June 2015.
3439	 See e.g., ICC, Ntaganda, Annex 1 to the Victims and Witnesses Unit’s submission of the Protocol on the vulnerability 

assessment and support procedure used to facilitate the testimony of vulnerable witnesses pursuant to Order no 
ICC-01/04-02/06-416, 5 February 2015.

https://www.icc-cpi.int/sites/default/files/RelatedRecords/CR2015_06578.PDF
https://www.icc-cpi.int/sites/default/files/RelatedRecords/CR2015_00699.PDF
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PART 1: THE NATURE AND CONTENT OF JUDGEMENTS

1934.	 This section sets out the general requirements for written judgements and consid-
ers these requirements in the context of cases concerning international crimes. It 
makes reference to the Criminal Procedural Code of Ukraine (CPC) including specific 
provisions concerning the nature and content of written judgements in criminal 
proceedings. These provisions are applicable to all criminal proceedings including 
those related to the adjudication of international crimes.

1935.	 Article 110(2) of the CPC, under the heading “Procedural decisions”, provides a 
definition of a court decision in criminal proceedings. It states: “[a] court decision 
shall be delivered in the form of a decision, judgment or verdict which should meet 
requirements provided for by Articles 369, 371-374 of this Code”.

1936.	 Article 369(1) of the CPC states that “a court decision in which the court decides on 
the substance of litigation is formulated in the form of a judgment”.

1937.	 Article 370 of the CPC states that the main requirements for a court decision in crim-
inal proceedings are its legality, validity and reasonableness.

ARTICLE 370 OF THE CPC
1.	 Court decision shall be legal, valid and reasonable.
2.	 A decision is legal when it is made by a competent court in accordance with rules of sub-

stantive law and in observance of the requirements for criminal proceedings specified in 
the present Code.

3.	 A decision is valid when it is made by [a] court based on objectively ascertained circum-
stances which are supported with evidence examined during trial and assessed by the court 
as prescribed in Article 94 of the present Code.

4.	 A decision is reasonable when it sets forth appropriate and sufficient motives and grounds 
for passing thereof.

1938.	 Article 370(3) of the CPC requires the court to assess the evidence examined during 
trial as prescribed in article 94 of the CPC. Article 94 of the CPC requires the court to 
evaluate “evidence based on [its] own moral certainty grounded in comprehensive, 
complete, and impartial examination of all circumstances in criminal proceedings”.

1939.	 Article 371(6) of the CPC provides that the judgement “shall be set out in writing in 
paper and electronic forms.”3340

1940.	 Articles 371 and 376 of the CPC require that the judgement be rendered at the end 
of the trial immediately after the court has left the deliberation room. The presiding 
judge is required to explain the contents of the decision, procedure and the time limit 

3340	 Judgement in electronic form shall be executed in accordance with the requirements of the legislation in the field 
of electronic documents and electronic document flow, as well as electronic digital signature. See Article 371(6) of 
the CPC referring to Law No 835-VIII of 26.12.2015.
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to challenge the decision. According to Article 376(2) of the CPC, if the drafting of the 
judgement requires considerable time, the court shall have the right to limit itself to 
drawing up and pronouncing its operative part, which shall be signed by all judges. 
In such cases, “the full text of the judgement should be drawn up not later than five 
days from the date of pronouncement of the operative part and pronounced to the 
participants in the proceedings” and “the time of pronouncement of the full text of 
the ruling ( judgment) should be indicated in the previously drawn up operative part.”

1941.	 Article 376(6) of the CPC adds that “participants in judicial proceedings shall have 
the right to receive a copy of the verdict or ruling ( judgments) of the court in court. 
A copy of the verdict shall be handed to the accused, a representative of the legal 
entity in whose respect proceedings are conducted as well as a prosecutor immedi-
ately after its pronouncement.”

1942.	 Article 373 of the CPC list two types of judgements: (1) judgement of conviction (the 
defendant is found guilty of a criminal offence beyond reasonable doubt); and (2) 
judgement of acquittal (the guilt of the defendant was not proven beyond reasonable 
doubt).

1943.	 Article 374 of the CPC specifies the content of a judgement. It is comprised of three 
parts: (1) introduction; (2) reasoning section; and (3) operative section. Each of these 
parts are addressed in detail below.
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PART 2: THE INTRODUCTORY SECTION OF THE JUDGEMENT 
(ARTICLE 374(2) OF THE CPC)

1944.	 According to Article 374(2) of the CPC, the introduction of the judgement must contain:
•	 Date(s) and place of the delivery of the judgement;
•	 Name and composition of the court (names of judges and which one of them is 

presiding). In case of criminal proceedings conducted with a jury3341, the name 
and initials of each juror shall be indicated;

•	 The name of the secretary of the court session;
•	 The name and number of the criminal proceedings;
•	 Information about the defendant including: last name, name and patronymic of 

the defendant; year, month and date of his birth; place of birth and place of res-
idence, occupation, education, and family status.

•	 This list is not exhaustive and can also include any other information on the de-
fendant’s person that is important for the case. For example, it can include details 
such as the dependents, the health status of the defendant, and information that 
may affect the nature of the punishment, like the fact that the offense was com-
mitted during a period of parole or while on probation.

For the adjudication of international crimes, other relevant information on the defen-
dant are also likely to include the defendant’s citizenship, the name of his/her military 
unit, his/her rank and his/her service number.

•	 Reference to the Ukrainian law on criminal liability which provides for the crim-
inal offense in the commission of which the person concerned is accused. At a 
minimum, reference shall be made to the criminal offense itself and as listed in 
the CCU. In relation to the adjudication of international crimes, if the criminal 
offense is:
1)	 war crime(s), reference needs to be made to article 438 of the CCU;
2)	 the crime of aggression, reference needs to be made to article 437 of the CCU;
3)	 genocide, reference needs to be made to article 442 of the CCU.

The introductory part of the judgement can also set out any other legal provisions to 
which the court considers necessary to have regard in arriving at its conclusions in the 
case. For instance, it can incorporate reference to the modes of liability relied upon 
by the court (articles 26-31 of the CCU) or defenses raised by the defendant during the 
proceedings (articles 36-43 of the CCU).

3341	 See Articles 31(3), 383-391 of the CPC.
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PART 3: THE REASONING SECTION OF THE JUDGEMENT

I.	 Requirements of Article 374(3) of the CPC

1945.	 The reasoning section is an essential part of the judgement. It sets forth in detail a 
judges’ reason for their decisions. The requirement that the judgement of a court 
should adequately state and with sufficient clarity the reasons on which decisions are 
based is reflected in article 370 of the CPC. It is also an obligation stemming from the 
jurisprudence of the European Court of Human Rights as enumerated in article 6 of 
the European Convention of Human Rights3342 which is directly applicable in Ukraine.

1946.	 Providing a reasoned opinion for criminal judgement is related to the proper admin-
istration of justice and Article 374(3) of the CPC requires specific details which must 
be incorporated in the reasoning part of the judgement in criminal proceedings. 
These requirements vary depending on the outcome of the criminal proceeding and 
whether the defendant is found guilty or not of the charges brought against him.

1947.	 Where the defendant is found not guilty of one or several of the charges brought against 
him/her. An acquittal must be pronounced where the court finds that:

•	 No event constituting a criminal offence has occurred;
•	 In relation to a particular criminal offense a necessary element of that offence 

has not been proved beyond any reasonable doubt;
•	 In relation to a particular criminal offence the guilt of the defendant has not been 

proved beyond any reasonable doubt;

1948.	 Article 374(3)(1) of the CPC provides that if a person has been acquitted, the reasoning 
section of the judgement must provide:

•	 A statement of charges brought against the person and found by court to not be 
proved;

•	 Grounds for acquittal of the defendant including the reasons for rejecting or find-
ing insufficient the evidence presented by the Prosecutor;

•	 Motives for taking other decisions in respect of issues disposed by court when 
rendering a judgment, and

•	 The provisions of the law that the court was guided by.

1949.	 Where the defendant is found guilty of one or several of the charges brought against 
him/her. When the court finds that the Prosecution has proved beyond any reason-
able doubt (article 17 of the CPC) that the accused committed the offense charged a 
guilty verdict is pronounced.

1950.	 Article 374(3)2) of the CPC provides that if a person has been found guilty, the rea-
soning part of the judgement must provide:

•	 A statement of the charges found by court to be proved, with indication of:
(1)	 Place;

3342	 See e.g., ECtHR Moreira Ferreira v. Portugal (N°2), Judgement, para 84.

https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Moreira Ferreira v. Portugal Grand Chamber Judgement,%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-175646%22]}
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(2)	 Time;
(3)	 The way of commission and implications of the criminal offense.

The court shall also specify the consequences that occurred as a result of the 
commission of the criminal offense of which the defendant has been found 
guilty.

(4)	 Form of guilt.
If several persons are accused the court must set out the entire scope of the 
joint criminal activity which has been found to be proved, together with the 
role that each accused has been found to have played in the commission of 
the crime and the circumstances that determine their relative degree of guilt.
If a person is found guilty of an attempt to commit the criminal offense, the 
court indicate the reasons why the crime was not completed.

(5)	 Motives of the defendant for committing the criminal offense;
•	 Articles of Law of Ukraine on criminal liability which establishes liability for the 

criminal offense guilty of committing which the defendant is found;
•	 Presentation of the assessment of evidence in support of the circumstances 

considered proven by the court, as well as reasons for not taking into account 
particular evidence.

•	 Reasons for changing charges if applicable;
•	 Grounds for finding a part of the charges unsubstantiated, if such decisions have 

been taken by the court;
•	 Circumstances which aggravate or mitigate punishment;
•	 Reasons as relevant for :
(1)	 the imposition of punishment;
(2)	 releasing the defendant from service of punishment;
(3)	 the imposition of compulsory medical measures where a state of limited crim-

inal capacity of the defendant has been established;
(4)	 the imposition of compulsory medical treatment as specified in Article 96 of 

the CCU; and
(5)	 the appointment of a public tutor for the underage person;

•	 The punishment imposed by the court on the accused must be explained, and 
the circumstances which the court has found either to aggravate or mitigate the 
punishment must be specified according to the list set out in articles 66 and 67 of 
the Criminal Code of Ukraine.

•	 Grounds for granting, dismissing or leaving undecided the civil action;
•	 Reasons for taking other decisions in respect of issues disposed by court when 

rendering a judgment, and statutory provisions the court was guided by.

1951.	 While the court is not entitled in the judgement to go beyond the scope of the indict-
ment, the CPC does not require to reproduce the text of the indictment even in cases 
where the indictment is not amended in court in the judgement.
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II.	 Specific aspects regarding the assessment of the evidence

1952.	 In relation to the evidence presented at trial, Article 94 of the CPC requires the court 
to evaluate evidence “based on his own moral certainty grounded in comprehensive, 
complete, and impartial examination of all circumstances in criminal proceedings”. 
The article also states expressly that no evidence shall have any predetermined pro-
bative value.

1953.	 Article 374(3)(2) of the CPC states that the reasoning section of the judgement must 
contain a presentation of the assessment of evidence in support of circumstances 
considered proven by the court, as well as reasons for not taking into account par-
ticular evidence. All evidence which the court considered should be set out. It shall 
include the evidence from the Prosecution but also evidence of the defendant and 
any defence witnesses.

1954.	 Rules regarding the admission and assessment of evidence are set out in Chapter 
IV of the CPC. Reasoning of judges with respect to the admission and assessment 
of evidence on the basis of this Chapter of the CPC shall be explained by judges in 
the reasoning section of the judgement. On the basis of the evidence found to be 
authentic, admissible, relevant and reliable, the court must consider whether that 
evidence is adequate to prove beyond reasonable doubt that the defendant committed 
the crime under consideration.

1955.	 Individual pieces of evidence should not be viewed in isolation. Separate pieces of 
evidence, inconclusive in themselves, may interconnect with each other to amount to 
grounds on which a particular issue within a trial can be considered proved beyond 
reasonable doubt. If the court comes to such a conclusion it must explain its chain 
of reasoning in respect of such evidence.

1956.	 The section of the Benchbook entitled Part 2: The Assessment of Digital Evidence, 
provides an overview of the provisions under Ukrainian law on the admissibility and 
assessment of digital evidence, as well as the international legal standards for the 
admission and assessment of digital evidence.

III.	 Specific aspects of the reasoning relevant for the adjudication of 
war crimes

1957.	 This section addresses specificities in judgement drafting for the adjudication of war 
crimes. Two relevant aspects are covered: (1) the drafting of the applicability of a 
particular crime under article 438; and (2) the identification and the drafting of the 
legal elements of war crimes. The Benchbook provides all information necessary to 
adjudicate and assist in the drafting of a judgement dealing with a charge involving 
a war crime. A yellow box at the end of the section Introduction — Content, explains 
in detail how the Benchbook addresses criminal proceedings involving war crimes.
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A.	 War crimes subsumed in Article 438 of the CCU

1958.	 In relation to the drafting of the reasoning of the judgement for war crime(s) charges, 
an express reference needs to be made to article 438 of the CCU in the judgement.

1959.	 However, Article 438 of the CCU is not explicit in its scope and content. While Arti-
cle 438 explicitly lists a limited number of specific offences3343 it also contains two 
general references to the “Use of methods of the warfare prohibited by international 
instruments” and “Other violations of the laws or customs of war recognised by in-
ternational treaties the binding nature of which has been approved by the Verkhovna 
Rada (Parliament) of Ukraine”. These two references do not explicitly set out the 
specific conduct prohibited by article 438 of the CCU.

1960.	 As a result, referring solely to article 438 in the judgement does not appear to be 
sufficient in itself to specify which war crime(s) the defendant is accused of. It is 
suggested that the judgement shall also expressly refer in its reasoning to:
1)	 The relevant international provisions encompassing the violations of the rules 

and customs of war recognised by international treaties ratified by Ukraine (for 
instance reference to specific provisions on violations of international humani-
tarian law in the Geneva Conventions or Additional protocol 1, etc.).

2)	 The relevant instruments or other sources in international law recognising a vio-
lation of international humanitarian law as a war crime (for instance the specific 
provisions of the four Geneva Conventions or Additional Protocol I that refers to 
grave breaches, Article 8 of the ICC Statute and/or Articles 2 and 3 of the ICTY 
statute that codify international customary law, etc.).

1961.	 While setting out the specific international provisions or instruments, it is necessary 
to further note that the offences listed under Article 438 are not always identical to 
the underlying acts of war crimes codified under international criminal law. In some 
cases, Article 438 offences may cover one or more underlying acts of war crimes, in 
others the underlying acts of war crimes may be subsumed under the different prongs 
of Article 438 at the same time. The synoptic table in Chapter I, Part I, Section I.C.3. 
Underlying acts of war crimes applicable under article 438 of the CCU summarises 
this relationship.

1962.	 In light of the need to expressly refer to the specific charges against the defendant, 
and the lack of explicit reference in Article 438 of the CPC, the Benchbook assists 
judges by identifying the relevant provisions from international instruments ratified 
by Ukraine for judges to explain in the judgement how each existing war crimes under 
international criminal law is criminalized under article 438 of the CCU.

1963.	 In order to assist judges to determine the specific provisions to be inserted into a 
judgement, the Benchbook has been drafted to identify the relevant criminal conduct 
that qualifies as a war crime under Chapter I, Part I, Section I.C.3. Underlying acts of 
war crimes applicable under article 438 of the CCU. This section presents the most 

3343	 The specific offences listed under article 438 of the CCU are Cruel treatment of prisoners of war or civilians”, “Depor-
tation of civilian population for forced labor”, “Pillage of national treasures on occupied territories” and “Murder”.
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up to date list of the generally accepted war crimes under international criminal law 
and is primarily based on Article 8 of the ICC Statute. It also includes the Statute and 
practice of the ICTY, as it is particularly relevant in the context of an international 
armed conflict. Judges can on this basis identify the relevant sub-sections that ad-
dresses the war crime(s) they are seized to adjudicate.

1964.	 In a sub-section of the Benchbook existing under each war crime entitled “applica-
bility under article 438 of the CCU”, judges can find an explanation that can be used 
in the reasoning section of the judgement on how a particular war crime can be 
considered criminalised under Article 438. In particular, it addresses how specific 
criminal conduct may be: (1) a violation of the rules and customs of war recognised 
by international treaties ratified by Ukraine; and (2) recognised under international 
law as a war crime.

EXAMPLE

Elements of language for the drafting of the applicability under article 438 of the CCU of the 
War Crime of Attacking Civilians.
This box sets out an example of language and the references to international instruments 
ratified by Ukraine that can be relied upon by judges to draft the reasoning section of the 
judgement in relation to the applicability of a particular war crime under article 438 of the 
CCU. A more detailed version can be found in the Benchbook under Chapter I, Part I, Section 
I.C.3.d.i. Intentionally directing attacks against the civilian population as such or against 
individual civilians not taking direct part in hostilities (ICC Statute, Article 8(2)(b)(i); ICTY 
Statute, Article 3).
Although not explicitly mentioned in Article 438 of the CCU, intentionally directing attacks against 
civilians or the civilian population (“attacking civilians”) may be subsumed under “any other 
violations of rules of warfare recognized by international instruments consented to be binding 
by the Verkhovna Rada of Ukraine” to which Article 438(1) refers.
Attacking civilians is a a violation of the laws of warfare recognised in an international instru-
ment accepted as binding by the Ukrainian Parliament. The prohibition of direct attacks against 
civilians stems from the IHL principle of distinction is codified in Articles 48 and 51 of Additional 
Protocol I ratified by Ukraine.3344

Moreover, violation of this prohibition has been recognised as a war crime. When committed 
wilfully and causing death or serious injury to body or health, attacking civilians constitutes a 
grave breach of Additional Protocol I as stated in Article 85(3)(a) and therefore a war crime.3345 
Moreover, “intentionally directing attacks against the civilian population as such or against 
individual civilians not taking direct part in hostilities” is expressly codified as a war crime in 
Article 8(2)(b)(i) of the ICC Statute applicable to international armed conflict. While not explicitly 
mentioned under the ICTY Statute, the ICTY jurisprudence has determined that attacking civil-
ians constitute violations of the laws and customs of war under Article 3 of the ICTY Statute.3346

3344	 Ukraine ratified Additional Protocol I on 25 January 1990. See ICRC, Treaties and States Parties, Ukraine.
3345	 Additional Protocol I, Article 85(3)(a); ICRC, Advisory Service on International Humanitarian Law, Obligations in 

terms of penal repression, p. 1.
3346	 See e.g., ICTY, Galic Trial Judgement para. 596 (“The Trial Chamber is satisfied beyond reasonable doubt that the 

crime of attack on civilians within the meaning of Article 3 of the Statute was committed against the civilian popu-
lation of Sarajevo during the Indictment Period. In relation to the actus reus of that crime, the Trial Chamber finds 
that attacks by sniping and shelling on the civilian population and individual civilians not taking part in hostilities 

https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977?activeTab=default
https://www.icrc.org/en/download/file/1067/obligations-in-terms-of-penal-repression-icrc-eng.pdf
https://www.icrc.org/en/download/file/1067/obligations-in-terms-of-penal-repression-icrc-eng.pdf
https://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
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B.	 Legal elements of war crimes

1965.	 The reasoning section of the judgement shall also mention the legal elements of war 
crimes as well as a legal analysis on how each of the elements are met in the partic-
ular case. War crimes are composed of the following legal elements:
1)	 Objective elements or actus reus
2)	 Subjective elements or mens rea
3)	 Contextual elements

1966.	 The relevant international humanitarian instruments mentioned in Article 438 of 
the CCU do not identify the legal elements of the war crimes that are subsumed in 
article 438 of the CCU. This Benchbook, however, sets out in Chapter I, Part I, Section 
I.B.1.b. Identification and classification of war crimes in international law, how the 
identification of their legal elements have been elaborated through the framework 
and practice of international criminal tribunals, including the ICC and ICTY.

1967.	 The ICTY in particular played a major role in identifying and defining existing war 
crimes and is considered reflective of customary international law. While not entirely 
reflective of customary law, Article 8 of the ICC Statute is the first international instru-
ment providing an exhaustive and consolidated list of war crimes. It is complemented 
by the ICC Elements of Crimes that outlines the definition of each war crimes. The 
ICTY and ICC legal framework and practice can assist judges in identifying the legal 
element of war crimes and their legal elements.

1968.	 There is further elaboration in the Benchbook on why judges can rely on the law and 
practice of international criminal tribunals and in particular the ICC framework in 
the reasoning of the judgement. This can be found under Chapter I, Part I, Section 
I.B.2.b. Applicability of international criminal law instruments: whether Article 438 
of the CCU can be read in conjunction with the ICTY and ICC Statutes and practice.

1969.	 Objective elements of a war crime. For each war crime, judges will find a section 
in the Benchbook that will assist them in identifying the objective elements of the 
specific offense according to the framework and practice of relevant international 
criminal tribunals, in particular the ICTY and the ICC, that can be incorporated in 
the reasoning of the judgement together with a legal analysis on how each elements 
are met in a particular case.

1970.	 Subjective elements of a war crime. The general part of the CCU identifies subjec-
tive elements that apply to crimes (Articles 23, 24 and 25 of the CCU). In drafting 
the reasoning section of the judgement, judges shall consider the relevance of the 
subjective elements listed in the general part of the CCU when considering the ele-

constitute acts of violence. These acts of violence resulted in death or serious injury to civilians. The Trial Chamber 
further finds that these acts were wilfully directed against civilians, that is, either deliberately against civilians or 
through recklessness.”); ICTY, Blaskic Trial Judgement, p. 267 (“[...] General Blaskic committed: — a violation of the 
laws or customs of war under Article 3 of the Statute and recognised by Article 51(2) of Additional Protocol I: un-
lawful attacks on civilians (count 3).”); ICTY, Kordic and Cerkez Trial Judgement, para. 834 (“[...] The Trial Chamber 
finds the accused Dario Kordić liable under Article 7(1) on the following counts: (a) Count 3 (unlawful attacks on 
civilians) [...].”).

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/ElementsOfCrimesEng.pdf
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf
https://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
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ments of the war crime. The Benchbook further provides guidance on the mens rea 
of each particular war crime according to the framework and practice of the relevant 
international criminal tribunal, in particular under international customary law and 
Article 30 the ICC Statute.

1971.	 Contextual elements of war crimes. A common requirement for all war crimes is 
the establishment of the contextual elements. This additional element needs to be 
included in the reasoning of the Judgement. The contextual elements of war crimes 
in international armed conflict are:
1)	 The existence of an international armed conflict;
2)	 The conduct of the perpetrator took place in the context and was associated with 

an international armed conflict;
3)	 The perpetrator was aware of the factual circumstances that established the ex-

istence of an armed conflict.
For each of these requirements, judges shall define them in the judgement and explain 
if and how each requirement is proven in the particular case. Further analysis on each 
of them can then be found in the Benchbook under Chapter I, Part I, Section I.C.2., 
Contextual elements of war crimes.
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PART 4: THE OPERATIVE PART OF THE JUDGEMENT 
(ARTICLE 374(4) OF THE CPC)

1972.	 According to Article 374(4) of the CPC, the operative part of a judgement must contain 
a number of details that differ depending on whether the defendant is found guilty 
or not guilty.

1973.	 Where the defendant is found guilty of one or more charges brought against him/
her the operative part of the judgement must state:
1)	 Identification of the defendant — Article 374(4) of the CPC specifies that it must 

includes the last name, first name and patronymic of the defendant.
2)	 Decision on finding the defendant guilty of charges brought against him/her — The 

operative part must include “the relevant Article (paragraph of Article) of the 
Law of Ukraine on criminal liability”. If several charges were brought against 
the defendants and some of them have not been proven, the operative part must 
indicate which charges the defendant is acquitted of and of which charges he/she 
is convicted of.

3)	 The punishment — The operative part of the judgement must include the punishment 
imposed on each of the charges found proven by the court and the final sentence 
imposed by the court. It must also state the beginning date of the sentence im-
posed. If the defendant is found guilty but is released from serving punishment, 
the court shall also state this in the operative part of the judgment.

4)	 In case of release from serving a sentence on probation in accordance with Arti-
cles 75-79, 104 of the CCU, the operative part of the judgement shall indicate: (1) 
the length of the probation period; (2) duties imposed on the convict; and (3) the 
person to whom the court assigns the duty to supervise the convict and conduct 
educational work with him.

5)	 When a milder punishment than provided by law is imposed, reference must be 
made to Article 69 of the CCU when specifying the punishment ultimately chosen 
by the court. Also, the imposition of punishment for a combination of crimes or 
sentences are taken into account with reference to Articles 70 to 72 of the CCU.

6)	 Other relevant aspects for the operative part — As relevant, the operative part of the 
judgement must also state:
•	 Decision to apply compulsory medical treatment or compulsory medical mea-

sures in respect of a defendant with limited criminal capacity;
•	 Decision to appoint public tutor for the underage person;
•	 Decision to apply criminal measures to a legal person;
•	 If relevant, decision to apply criminal measures to a legal person;
•	 The decision as to the civil action;
•	 Decisions on other property penalties and grounds for these decisions;
•	 Decisions regarding exhibits and documents and special confiscation;
•	 Decisions on reimbursement of procedural expenses;
•	 Decision on remuneration to a whistleblower;
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•	 Decisions on measures to protect criminal proceedings;
•	 Decisions on the credit for detention pending trial;
•	 Time limit and procedure for the judgment to take legal effect and to be ap-

pealed against;
•	 The procedure for obtaining copies of the judgement and other information.
•	 Decision to enter information on the accused of committing a crime against 

sexual freedom and sexual inviolability of a minor into the Unified Register of 
Persons Convicted of Crimes against Sexual Freedom and Sexual Inviolability 
of a Minor.

1974.	 Where the accused is found Not Guilty of one or more crimes the operative part of 
the judgement must state:
1)	 Identification of the defendant — Article 374(4) of the CPC specifies that it must 

includes the last name, first name and patronymic of the defendant.
2)	 Decision on finding the defendant not guilty of charges brought against him/her. As 

relevant, it may also include a decision to close proceedings in respect of a legal 
person.

3)	 Other relevant aspects for the operative part– As relevant, the operative part of the 
judgement must also state:
•	 The decision to restore rights restricted during criminal proceedings;
•	 A decision regarding measures to ensure criminal proceedings including deci-

sion on a restraint measure prior to taking legal effect by the judgment;
•	 A decision regarding exhibits and documents;
•	 A decisions on procedural expenses;
•	 Time limit and procedure for the judgment to take legal effect and to be ap-

pealed against;
•	 Procedure for obtaining copies of the judgment and other information.

1975.	 In addition, pursuant to Article 129 of the CPC, where the accused is found not guilty 
of any of the crimes charged the resolutive part of the judgement must pronounce 
a decision on the civil claim and clearly set out the reasons for this decision, taking 
into account that this decision may be different depending on the reasons for the 
not guilty conclusion. Thus:

•	 The civil claim may be dismissed if no event constituting a criminal offence has 
occurred;

•	 The civil claim may be left without consideration if the accused is found not guilty 
for other reasons.



703  CHAPTER III — JUDGEMENT DRAFTING IN INTERNATIONAL CRIMES CASES

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

PART 5: TRIAL IN ABSTENTIA (ARTICLE 374(5) OF THE CPC)

1976.	 Finally, Article 374(5) of the CPC provides in relation to the content of a judgement 
that “in the case of a sentence based on the consequences of criminal proceedings 
in which a special pre-trial investigation or special court proceedings (in absentia) 
were carried out, the court shall separately substantiate whether the prosecution has 
taken all possible measures provided by law to respect the rights of the suspect or 
accused to protection and access to justice, taking into account the specifics of such 
proceedings established by law.”

1977.	 Article 323 of the CPC provides specificities on the proceedings to be followed in case 
of non-appearance of an accused. In addition, the section of the Benchbook entitled 
Part I: Trials in Absentia — Fair Trial Standards, considers relevant elements of 
Ukrainian law and procedures for trials in absentia.
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PART 6: SEPARATE OPINION OF A JUDGE (ARTICLE 375 OF THE 
CPC)

1978.	 In criminal cases heard by a panel of judges, Article 375 (1) of the CPC states that the 
judgement is passed by a majority of judges comprising the court.

1979.	 The decision is passed in the deliberation room based on the results of deliberations 
by poll in which none of the judges have the right to abstain. The presiding judge 
votes last. The judgement is signed by all the judges on the panel. According to Article 
375(3) of the CPC, each judge of the panel of judges may state his/her own separate 
opinion in writing. This separate opinion is not pronounced in court session but is 
attached to the materials of the proceedings and is accessible for perusal. The sep-
arate opinion of a judge is delivered by the judge on his/her own behalf and reflects 
his/her personal position in some or all aspects of the case.

1980.	 A separate opinion may express general agreement with the court’s decision, but 
provide a different reasoning or legal argumentation; alternatively, it may express 
partial agreement/disagreement with the court’s decisions; finally it may express 
disagreement with all of the court’s conclusions. As a matter of principle, separate 
opinions shall not disclose the discussions between judges during deliberations.
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ANNEX 1: GLOSSARY OF TERMS AND DEFINITIONS APPLICABLE TO 
CRIMINAL PROCEEDINGS CONCERNING INTERNATIONAL CRIMES

1.	 1949 Geneva Conventions — four Geneva Conventions were adopted in 1949. Geneva 
Convention I through III primarily address the treatment of members of the armed 
forces in various scenarios: wounded and sick in the field (Geneva Convention I), 
wounded, sick and shipwrecked at sea (Geneva Convention II), and prisoners of war 
(Geneva Convention III). Geneva Convention IV addresses the protection of civilians 
during armed conflict. All four Geneva Conventions are universally ratified and un-
contentious.

2.	 1977 Additional Protocols — the Geneva Conventions are supplemented by two ad-
ditional protocols relating to the protection of victims of international armed conflict 
(1977 Additional Protocol I) and non-international armed conflict (1977 Additional 
Protocol II). In 2005, another Additional Protocol (2005 Additional Protocol III) was 
concluded adopting the additional red crystal ICRC emblem which is free from any 
religious and cultural connotation as compared to the red cross and red crescent.

3.	 Accessory liability — a form of criminal responsibility an accused can incur for the 
criminal actions of another person if the accused has a sufficient connection to, or 
participation in, the crime.

4.	 Accountability — refers to the processes, norms, and structures that bring perpetra-
tors to justice by holding them accountable for their actions and violations of the law.

5.	 Accused — person(s) who stand accused of having committed crimes, and/or of 
having engaged in or contributed to criminal conduct. See also ‘Perpetrator’, below.

6.	 Admissibility of Evidence — in court proceedings, all information must be ruled 
‘admissible’ to be used as evidence at trial. This requires the material to be relevant 
and reliable, and that its probative value is not outweighed by any prejudice if the 
material were to be admitted.

7.	 Armed Conflict: is the use of armed force between States or an protracted armed 
violence between governmental authorities and organised armed groups or between 
such groups within a State.
a.	 International Armed Conflict (IAC) (also known as Armed conflict of an in-

ternational character) — any use of armed force between states, regardless of a 
declaration of war or recognition of a state of war, as well as the partial or total 
occupation of a part of the territory of a state, even if the said occupation meets 
with no armed resistance.

The main sources of treaty-based international humanitarian law applicable to 
international armed conflicts are the four Geneva Conventions relative to the pro-
tection of war victims of August 12, 1949, and Additional Protocol I, relating to the 
Protection of Victims of International Armed Conflicts of June 8, 1977.

b.	 Non-International Armed Conflict (NIAC) (also known as Armed conflict of a 
non-international character; Internal Armed Conflict) — protracted armed vio-
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lence (use of armed force) within a State between an organised non-state armed 
group and a State, or between such groups. For a NIAC to exist, the hostilities 
must have reached a minimum level of intensity and the non-state groups involved 
must be organised.

The main sources of treaty-based international humanitarian law applicable to 
non-international armed conflicts are Article 3 common to the four Geneva Con-
ventions relative to the protection of war victims of August 12, 1949, and Addition-
al Protocol II, relating to the Protection of Victims of Non-International Armed 
Conflicts of June 8, 1977.

8.	 Armed Forces — refers to the organised personnel and units operating under a com-
mand responsible to a belligerent State (e.g., army, navy, air force, national guards, 
etc.).

9.	 Armed Groups (or Non-State Armed Groups) — refers to organised non-state enti-
ties that are party to an armed conflict. The term refers exclusively to the armed or 
military wing of such entities, excluding, in particular, their political wing and other 
segments of the civilian population that are supportive of such entities.

10.	 Civilians — individuals who are not members of the armed forces. The civilian pop-
ulation consists of all persons who are civilians.

11.	 Coercion — acts designed to deprive or impair the ability of a person to exercise free 
will and autonomy.

12.	 Combatants — individuals with a right to participate in hostilities during IACs and can 
be targeted, such as members of the armed forces (excluding medical and religious 
personnel) and members of militias or volunteer corps forming part of such armed 
forces, members of other militias and volunteer corps (including those of organised 
resistance movements) belonging to a party to the armed conflict which fulfil spe-
cific requirements, members of the regular armed forces who profess allegiance to 
a government or authority not recognised by the other Party to the armed conflict, 
and inhabitants of a non-occupied territory who on the approach of the enemy spon-
taneously take up arms to resist the invading forces.

13.	 Command (or Superior) Responsibility — refers to the responsibility of military 
commanders or civilian superiors for crimes committed by forces or subordinates 
acting under their command, authority and control, which occurred because of their 
failure to exercise proper control over those forces/ subordinates.

14.	 Common Article 3 — refers to the third article common to the four Geneva Conven-
tions. It is applicable to non-international armed conflicts and protects persons taking 
no active part in hostilities against any violence to life or person, taking of hostages, 
outrages upon dignity, arbitrary sentence of execution, and denial of care.

15.	 Conflict-related sexual violence (CRSV) — refers to the acts of rape, sexual slavery, 
forced prostitution, forced pregnancy, forced abortion, enforced sterilization, forced 
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marriage and any other form of sexual violence perpetrated against women, men, 
girls or boys that is directly or indirectly linked to an armed conflict.

16.	 Crime of Aggression — prohibits the planning, preparation, initiation, and execution 
by a person in a position effectively to exercise control over or to direct the political 
or military action of a State, of an act of aggression which, by its character, gravity, 
and scale, constitutes a manifest violation of the Charter of the United Nations. This 
crime is a leadership crime, which means it is necessary that the perpetrator was in 
a leadership position in the State that committed the act of aggression. It is enshrined 
in Article 8bis of the ICC Statute.

17.	 Crimes Against Humanity — a specific set of prohibited acts under international 
criminal law that occur in the context of a widespread or systematic attack directed 
against any civilian population. The existence of a widespread or systematic attack 
and the link between that attack and the conduct in question differentiates crimes 
against humanity from ordinary or domestic crimes. The prohibited acts are:
a.	 murder;
b.	 extermination;
c.	 enslavement;
d.	 deportation or forcible transfer of population;
e.	 imprisonment or other severe deprivation of physical liberty in violation of fun-

damental rules of international law;
f.	 torture;
g.	 rape, sexual slavery, enforced prostitution, forced pregnancy, enforced steriliza-

tion, or any other form of sexual violence of comparable gravity;
h.	 persecution against any identifiable group or collectivity on political, racial, 

national, ethnic, cultural, religious, gender as defined in paragraph 3, or other 
grounds that are universally recognised as impermissible under international 
law, in connection with any act referred to in this paragraph or any crime within 
the jurisdiction of the Court;

i.	 enforced disappearance of persons;
j.	 the crime of apartheid;

k.	 other inhumane acts of a similar character intentionally causing great suffering, 
or serious injury to body or to mental or physical health.

They are enshrined in Article 7 of the ICC Statute. They can be committed both in 
peacetime and during armed conflict.

18.	 Customary International Law — a set of rules arising from established international 
practices, as opposed to treaties. It derives from consistent conduct of States (State 
practice) acting out of the genuine belief that the law — as opposed to, e.g., courte-
sy or political advantages — requires them to act that way (opinio juris). A rule with 
customary law status is binding on all States regardless of whether they have a treaty 
obligation to the same effect.
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19.	 Detaining Power — when a State holds/detains persons protected under the Geneva 
Conventions belonging to the adverse party.

20.	 Digital Evidence — information transmitted or stored in a digital format that a party 
to a case may use in criminal proceedings.

21.	 Direct Participation in Hostilities — refers to any acts, which aim to support one 
party to the armed conflict by directly causing harm to another party, either directly 
inflicting death, injury or destruction, or by directly harming the enemy’s military 
operations or capacity, as opposed to indirect participation by providing general 
contribution to the war effort. When carried out by a civilian, a conduct qualifying as 
direct participation in hostilities would suspend their protection against the dangers 
arising from military operations. For the duration of their conduct, the civilian in 
question may be directly attacked as if they were a combatant.

22.	 Draft Bill 7290 — Draft Law No. 7290 “On Amendments to the Criminal Code of 
Ukraine and the Criminal Procedure Code of Ukraine” of Ukraine’s Cabinet of Min-
isters, aimed at bringing the provisions of the CCU in line with international law in 
order to facilitate the prosecution of international crimes. At the time of drafting, 
this draft law/bill has not been adopted into law.

23.	 Elements of Crimes — a set of objective, subjective and contextual elements which, 
when taken as a whole, lead to the offending consequence and are altogether required 
to be proven to establish guilt. See also ‘ICC Elements of Crimes’, below.
a.	 Objective Elements (Actus Reus) — the conduct, consequence and circumstances 

that materialize a crime. Objective elements are also known as ‘material elements’, 
‘physical elements’ and ‘actus reus’.

b.	 Subjective Elements (Mens Rea) — the state of mind that is required to establish 
a crime. Under the law of the International Criminal Court, unless otherwise 
provided in the ICC Statute, each objective element of the crime must be carried 
out with intent and knowledge.

c.	 Contextual Elements — War crimes and, crimes against humanity must occur in 
specific contexts. The requisite contextual elements distinguish them from domes-
tic crimes with the same underlying conduct. See the definitions of War Crimes, 
Crimes against Humanity for specific definitions of their contextual elements.

24.	 European Convention on Human Rights (ECHR) — A conventionopened for signa-
tureon 4 November 1950 to protect human rights and political freedoms within the 
framework of the Council of Europe. Since its adoption in 1950 the ECHR has been 
amended a number of times.

25.	 European Court of Human Rights (ECtHR) — A court established in 1959 under the 
frameworf of the Council of Europe. It rules on individual or State applications al-
leging violations of the rights set out in the ECHR.

26.	 Factors relevant to an accused’s culpability:
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a.	 Aggravating factors — circumstances that might lead to an increased sentence 
and magnify the accused’s culpability.

b.	 Mitigating factors — circumstances that might lead to a reduced sentence and 
lessen the accused’s culpability.

27.	 Genocide — a specific set of prohibited acts under international criminal law that 
must be committed with an intent to destroy, in whole or in part, a national, ethnical, 
racial, or religious group, as such. The existence of a specific intent on the part of the 
perpetrator “to destroy, in whole or in part, a national, ethnical, racial, or religious 
group” differentiates genocide from ordinary or domestic crimes and from crimes 
against humanity and war crimes. The prohibited acts are:
a.	 killing members of the group;
b.	 causing serious bodily or mental harm to members of the group;
c.	 deliberately inflicting on the group conditions of life calculated to bring about its 

physical destruction in whole or in part;
d.	 imposing measures intended to prevent births within the group;
e.	 forcibly transferring children of the group to another group.
f.	 It is enshrined in particular in Article 6 of the ICC Statute and Article II of the 

1948 Convention on the Prevention and Punishment of the Crime of Genocide. It 
can be committed both in peacetime and during armed conflict.

28.	 ICC Statute — The Rome Statute of the International Criminal Court is the treaty that 
established the ICC. Adopted on 17 July 1998, it sets out, inter alia, the crimes the 
Court can address and the mechanisms for State cooperation.

29.	 ICC Elements of Crimes — the instrument adopted by the Assembly of States Parties 
that assists the International Criminal Court in interpreting the crimes set out in the 
ICC Statute.

30.	 Internal disturbances and tensions — situations that do not qualify as a NIAC be-
cause they do not reach the requisite level of intensity or do not involve sufficiently 
organised non-state armed groups. Internal disturbances and tensions involve cas-
es of the violation of internal order and situations of internal unrest, such as riots, 
isolated and sporadic acts of violence, and other acts of a similar nature. See also 
‘Armed Conflict’, above.

31.	 International Crime — a crime that undermines the foundations of the international 
legal order and is a matter of concern to the entire international community (e.g., 
genocide, crimes against humanity, war crimes, and the crime of aggression). One of 
the key feature of an international crime is the existence of a contextual element or 
of a special intent. An individual may be held criminally liable for the commission 
of an international crime in both a domestic court according to domestic criminal 
law, and in international criminal courts and tribunals pursuant to their statutes.

32.	 International Criminal Court (ICC) — the world’s first permanent international crim-
inal court. It operates based on its founding international treaty — the Rome Statute 
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of the International Criminal Court. It is based in the Netherlands and is designed 
to investigate, prosecute and try individuals accused of committing the most serious 
crimes of concern to the international community as a whole, namely crimes against 
humanity, war crimes, genocide, and aggression. It is a complementary (additional) 
mechanism to national courts.

33.	 International Criminal Law (ICL) — a specialist branch of international law. It is a 
set of principles and norms of international law that establish and regulate individual 
criminal liability for international crimes (genocide, crimes against humanity, war 
crimes, and the crime of aggression). Since its birth in Nuremburg after the Second 
World War, ICL is shaped by the statutory instruments and jurisprudence of interna-
tional(ized) courts and tribunals, as well as domestic case law on international crimes.

34.	 International Criminal Tribunal for Rwanda (ICTR) — was an ad hoc tribunal es-
tablished by the United Nations Security Council to prosecute persons responsible 
for genocide and serious violations of international humanitarian law committed in 
Rwanda and neighboring States, between 1 January and 31 December 1994.

35.	 International Criminal Tribunal for the former Yugoslavia (ICTY) — was an ad hoc 
tribunal established by the United Nations Security Council to bring to justice those 
responsible for serious violations of international humanitarian law committed in 
the former Yugoslavia since 1991.

36.	 International Human Rights Law (IHRL) — the body of international law that 
safeguards individual’s fundamental freedoms (e.g., the right to life; freedom from 
torture; the right to liberty and security of the person; etc.) and protects individuals 
from the power of the State.

37.	 International Humanitarian Law (IHL) (also known as the Law of Armed Conflict; 
Laws and Customs of War; Jus in bello; Law of War) — is a branch of international 
law; a set of principles and norms of international law that establish and regulate 
the protection of victims of war and the use of means and methods of warfare. IHL 
consists of sub-branches: Geneva Law (protection of war victims), and the Hague 
Law (use of means and methods of warfare). The main purpose of IHL is to prevent 
human suffering in times of armed conflict. The four Geneva Conventions and their 
Additional Protocols are the main treaties forming part of IHL.

38.	 Military Crime — a crime committed by military personnel and enshrined in domestic 
criminal law which constitutes a violation of the established procedure for military 
service. Military crimes are enshrined in Chapter XIX of the CCU.

39.	 Military Necessity — a principle of IHL whereby certain conduct during an armed 
conflict may be justified if it is necessary to attain a legitimate military advantage, 
provided that the conduct is not otherwise prohibited by IHL.

40.	 Military Objective — objects which by their nature, location, purpose or use make 
an effective contribution to military action and whose total or partial destruction, 
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capture or neutralization in the circumstances ruling at the time, offers a party to 
the armed conflict a definite military advantage.

41.	 Modes of Liability — refer to the way in which a person was involved in the crime 
and, as a result, can be held criminally liable. They are the ‘linking principles’ used 
to connect a perpetrator with a particular crime, with other criminals, and with 
past decisions and consequences. See ‘Accessory Liability’, ‘Command (or Superior) 
Responsibility’, and ‘Principal Liability’ for examples of specific modes.

42.	 Nulla poena sine lege (‘no penalty without law’) — a fundamental component of 
criminal justice and the rule of law, it ensures that an accused cannot be punished 
for conduct that was not prohibited by law at the time it was committed.

43.	 Nullum crimen sine lege (‘no crime without law’) — a fundamental component of crim-
inal justice and the rule of law, it ensures that an accused cannot be held criminally 
responsible for conduct that was not prohibited by law at the time it was committed.

44.	 Occupation — occurs when the territory of a State or part thereof is placed under the 
effective control of the armed forces of another State. The occupation extends only to 
the territory where such control has been established and can be exercised. Provided 
effective control is exercised, the situation will be qualified as an occupation even if 
it was met with no armed resistance.

45.	 Perpetrator — refers to the individual who has committed the crime or at least car-
ried out the criminal conduct. See also ‘Accused’, above.

46.	 Presumption of Innocence — an ICL principle under which a person accused of 
committing a crime must be considered innocent until proven guilty.

47.	 Principal Liability — a form of criminal responsibility an accused can incur for their 
direct perpetration of a crime.

48.	 Principle of Assimilation — requires that prisoners of war be treated in the same 
way as members of the Detaining Power’s own forces, in relation to a given issue.

49.	 Principle of Distinction — an IHL principle recognizing that civilians and civilian 
objects must be distinguished from combatants and military objectives. Only the 
latter can be attacked.

50.	 Principle of Legality — an ICL principle which protects prisoners of war from being 
tried or sentenced for an act which is not forbidden by the law of the Detaining Power 
or by the international law in force at the time said act was committed.

51.	 Principle of Precautions in attack — an IHL principle that requires participants in 
an armed conflict to take all feasible precautionary measures to spare civilians and 
civilian objects in the course of military operations.
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52.	 Principle of Proportionality — an IHL principle that prohibits launching an attack 
against a lawful military target if that attack may be expected to cause harm that would 
be excessive in relation to the concrete and direct military advantage anticipated.

53.	 Prisoners of War (POWs) — combatants who have fallen into the hands of the enemy. 
See also ‘Combatants’, above.

54.	 Right to a Fair Trial — a legal principle which ensures that the accused of any crime 
is guaranteed various rights and stipulates various obligations that a court must abide 
by to ensure that a final judgment is concluded fairly.
a.	 Right of Appeal — a legal principle attached to the right to a fair trial. The accused 

can ask for a review of a judgment pronounced upon them.

55.	 Right to Defense — a fundamental legal principle that the accused cannot be con-
victed without having had the opportunity to present their defense.

56.	 Sanctions:
a.	 Disciplinary sanctions — applied where appropriate instead of penal sanctions. 

They are applied to repress breaches of law or internal regulations.
b.	 Penal sanctions — imposed when a rule of national or international law is violated. 

They are imposed through various methods such as compensation or reparation. 
Penal sanctions have varying goals, e.g., one is to punish the guilty.

57.	 Trial in absentia — a criminal proceeding in which the accused is not physically 
present at trial.

58.	 Victim — an individual that has suffered physical or emotional harm, property dam-
age, or economic loss due to the commission of a crime.

59.	 War Crimes (violations of the laws and customs of war) — are serious violations of 
international humanitarian law that entail individual criminal responsibility. A spe-
cific set of prohibited acts under ICL that must be committed in the context of and 
associated with an armed conflict. According to Article 8 of the ICC Statute, there are 
four categories of war crimes:
a.	 Grave breaches of the Geneva Conventions of 12 August 1949;
b.	 Other serious violations of the laws and customs applicable in international armed 

conflicts;
c.	 Serious violations of Common Article 3 of four Geneva Conventions of 12 August 

1949, in the case of non-international armed conflict;
d.	 Other serious violations of the laws and customs applicable in non-international 

armed conflicts.

60.	 Witness — a person who provides evidence to a court based on what they know, have 
seen or experienced.



714  �ANNEXES

BENCHBOOK ON THE ADJUDICATION OF INTERNATIONAL CRIMES

ANNEX 2: GLOSSARY OF CASE LAW DATABASES AND OTHER 
ONLINE RESOURCES

This Annex 2 contains a list and short description of existing resources containing the prac-
tice of international criminal tribunals as well as other online resources relating to inter-
national criminal law, international humanitarian law and international human rights law 
relevant in the context of the Benchbook.

With respect to the public records contained in online database, each database is unique to 
the respective institution and therefore requires individual users to gain an understanding 
of the specific search parameters and tools. In general questions may be asked directly to 
each institution should additional assistance be required.

I.	 Practice of International Criminal Tribunals and Other Courts

•	 United Court Records Database (International Criminal Tribunals for the former Yu-
goslavia and Rwanda)

Website: ucr.irmct.org

The Unified Court Records database provides access to public court records of the Interna-
tional Criminal Tribunal for Rwanda, the International Criminal Tribunal for the former 
Yugoslavia and the International Residual Mechanism for Criminal Tribunals (the succes-
sor to the Rwanda and Yugoslavia Tribunals). Registration is required.

See also the websites for the International Criminal Tribunal for the former Yugoslavia at 
www.icty.org including the case-specific database at www.icty.org and the International 
Criminal Tribunal for Rwanda at unictr.irmct.org and list of cases at unictr.irmct.org. These 
stools may help to research jurisprudence in the context of specific cases.

•	 International Criminal Court Legal Tools Database

Website: www.legal-tools.org

The ICC Legal Tools Database provides access to public court records of the International 
Criminal Court. The full legal tools comprise the ICC Legal Tools Database (including the 
ICC Case Law Database), together with legal research and reference tools developed by law-
yers with expertise in international criminal law and justice including: the ICC Case Matrix, 
the Elements Digest, and the Means of Proof Digest.

Tutorial films are available to assist in using the databse at www.legal-tools.org

ICC decisions organised by specific chamber, case and other functions are available at www.
icc-cpi.int

•	 European Court of Human Rights HUDOC

Website: www.echr.coe.int

https://ucr.irmct.org/
https://www.icty.org/
https://www.icty.org/en/cases
https://unictr.irmct.org/
https://unictr.irmct.org/en/cases
https://www.legal-tools.org/
https://www.legal-tools.org/tutorials/
https://www.icc-cpi.int/decisions
https://www.icc-cpi.int/decisions
https://www.echr.coe.int/Pages/home.aspx?p=caselaw&c
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The database contains all of the European Court of Human Rights’ judgements and a large 
selection of decisions, information on communicated cases, advisory opinions, press re-
leases, legal summaries and Commission decisions and reports.

Tutorial films and manuals are available to assist in using the database at www.echr.coe.int

The European Court of Human Rights recently established the Court’s Knowledge Sharing 
platform (ECHR-KS) at ks.echr.coe.int. The role of ECHR-KS is to share Convention case-law 
knowledge, complementing HUDOC. The database is organised by articles of the European 
Convention for Human Rights and by transversal themes.

•	 Special Court for Sierra Leone Database

Website: www.scsldocs.org

Court records for the Special Court for Sierra Leone, contained in the above link, are host-
ed on the website of the Residual Special Court for Sierra Leone. The website of the RSCSL 
contains additional information concerning the court and is available at www.rscsl.org

•	 Extraordinary Chambers in the Courts of Cambodia

Website: www.eccc.gov

The website for the Extraordinary Chambers in the Courts of Cambodia contains links to 
relevant decisions. Documents can be sorted by date, defendants and organs of the Court. 
There is also a basic court records search function.

•	 Special Tribunal for Lebanon

Website: www.stl-tsl.org

The Special Tribunal for Lebanon website contains a basic court records search function.

II.	 Other Online Resources Concerning International Criminal Law and 
International Humanitarian Law

•	 International Committee of the Red Cross Customary International Humanitarian 
Law Database

Website: ihl-databases.icrc.org

The International Committee of the Red Cross (ICRC) Customary International Humani-
tarian Law Database consists of a searchable summary of rules concerning IHL that come 
from “a general practice accepted as law” and exist independent of treaty law. The study 
began in 1996 and identifies customary law in order to clarify legal protections offered to 
victims of war. 161 rules of customary IHL are referenced and the study is organised into 
two sections: Volume 1 concerning rules provides a comprehensive analysis of the custom-
ary rules of IHL; Volume 2 concerning practices contains for each aspect of IHL a summary 

https://www.echr.coe.int/Pages/home.aspx?p=caselaw/HUDOC&c=
https://ks.echr.coe.int/en/web/echr-ks/
http://www.scsldocs.org/
http://www.rscsl.org/index.html
https://www.eccc.gov.kh/en/document/court
https://www.stl-tsl.org/en/the-cases/court-records-search?
https://ihl-databases.icrc.org/en/customary-ihl/v1
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of relevant of state practice including legislation, military manuals, case-law and official 
statements, as well as the practice of international organisations and other bodies.

•	 International Committee of the Red Cross Treaties, State Parties and Commentaries 
Database

Website: ihl-databases.icrc.org

The ICRC Treaties, States Parties and Commentaries database includes the text of IHL trea-
ties and related documents and lists the States that have signed and/or ratified or acceded to 
the treaties, with any reservations or declarations. It also contains the ICRC Commentaries 
to the four 1949 Geneva Conventions and their Additional Protocols, including the updated 
Commentaries as they become available. For example, the Geneva Conventions and com-
mentaries are available at www.icrc.org

•	 WorldCourts

Website: www.worldcourts.com

WorldCourts provides a searchable database of case decisions from the United Nations, 
African, and Inter-American human rights bodies’ complaint mechanisms, as well as judge-
ments of internationalized criminal tribunals. The database is not always up to date and 
likely does not include decisions issued within the previous 6 to 12 months.

•	 WorldLII

Website: www.worldlii.org

The World Legal Information Institute collects smaller databases containing case law, leg-
islation, treaties, reports and articles from international courts and the domestic courts of 
over 20 countries. The international law library contains international documents. There 
are also region and country specific databases.

https://ihl-databases.icrc.org/en/ihl-treaties
https://www.icrc.org/en/war-and-law/treaties-customary-law/geneva-conventions
http://www.worldcourts.com/
http://www.worldlii.org/
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ANNEX 3: TABLE OF AUTHORITIES

I.	 Conventions and Instruments (chronological) 

Short citation Full citation
Hague Regulations 1899. 1899 Hague Convention (II) with respect to the Laws 

and Customs of War on Land and its Annex: Regu-
lations concerning the Laws and Customs of War on 
Land, 26 Martens Nouveau Recueil (Series 2), 949; 187 
Consolidated Treaty Series 429.

Hague Regulations 1907, or Hague Regulations. 1907 Hague Convention (IV) with respect to the Laws 
and Customs of War on Land and its Annexed Regu-
lations concerning the Laws and Customs of War on 
Land, 3 Martens Nouveau Recueil (Series 3), 461; 187 
Consolidated Treaty Series 227.

Protocol for the Prohibition of the Use of As-
phyxiating, Poisonous or Other Gases, and of 
Bacteriological Methods of Warfare.

1925 Protocol for the Prohibition of the Use of Asphyxi-
ating, Poisonous or Other Gases, and of Bacteriological 
Methods of Warfare, 94 LNTS 65.

Convention to Suppress the Slave Trade and 
Slavery. 

1926 Slavery Convention, 60 LNTS 253.

UN Charter. 1945 Charter of the United Nations, 892 UNTS 119.

Statute of the International Court of Justice. 1945 Statute of the International Court of Justice, 15 
UNCIO 355. 

IMT Charter, or Nuremburg Charter. 1945 Charter of the International Military Tribunal, 
Nuremberg, Annexed to the 1945 London Agreement 
for the Prosecution and Punishment of the Major War 
Criminals of the European Axis, 82 UNTS 279. 

IMTFE Charter, or Tokyo Charter. 1946 Charter of the International Military Tribunal 
for the Far East, Special Proclamation by the Supreme 
Commander tor the Allied Powers at Tokyo.

Genocide Convention. 1948 Convention on the Prevention and Punishment of 
the Crime of Genocide, 78 UNTS 277.

Universal Declaration of Human Rights, or 
UDHR. 

1948 Universal Declaration of Human Rights, UNGA 
Res 217A (III).

Geneva Convention I. 1949 Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in 
the Field, 75 UNTS 31.

Geneva Convention II. 1949 Geneva Convention for the Amelioration of the 
Condition of Wounded, Sick and Shipwrecked Mem-
bers of Armed Forces at Sea, 75 UNTS 85.

Geneva Convention III. 1949 Geneva Convention Relative to the Treatment of 
Prisoners of War, 75 UNTS 135.

Geneva Convention IV. 1949 Convention Relative to the Protection of Civilian 
Persons in Time of War, 75 UNTS 287.

European Convention on Human Rights, or 
ECHR.

1950 European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms, 213 UNTS 221.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByDate.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/0/1d1726425f6955aec125641e0038bfd6
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=4D47F92DF3966A7EC12563CD002D6788&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=921B4414B13E58B8C12563CD002D693B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=921B4414B13E58B8C12563CD002D693B&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=921B4414B13E58B8C12563CD002D693B&action=openDocument
https://www.ohchr.org/sites/default/files/slavery.pdf
https://www.ohchr.org/sites/default/files/slavery.pdf
https://www.un.org/en/about-us/un-charter/full-text
https://www.icj-cij.org/statute
https://ihl-databases.icrc.org/en/ihl-treaties/nuremberg-tribunal-charter-1945/article-6b
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter of IMT 1945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946 Tokyo Charter.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention on the Prevention and Punishment of the Crime of Genocide.pdf
https://www.un.org/en/universal-declaration-human-rights/
https://www.un.org/en/universal-declaration-human-rights/
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/365
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/370?OpenDocument
https://ihl-databases.icrc.org/ihl/full/GCIII-commentary
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.echr.coe.int/documents/convention_eng.pdf
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Protocols Amending the Text of the European 
Convention on Human Rights.

1952 First Protocol, ETS No. 9; 1963 Fourth Protocol, 
ETS No. 46; 1983 Sixth Protocol, ETS No. 114; 1984 
Seventh Protocol, ETS No. 117; 2000 Twelfth Protocol, 
CETS No. 177; 2002 Thirteenth Protocol, CETS No. 187; 
2013 Fifteenth Protocol, CETS No. 213; 2013 Sixteenth 
Protocol, CETS No. 214.

Convention for the Protection of Cultural Prop-
erty in the Event of an Armed Conflict.

1954 Convention for the Protection of Cultural Property 
in the Event of Armed Conflict, 249 UNTS 240.

Supplementary Convention on the Abolition of 
Slavery, the Slave Trade, and Institutions and 
Practices Similar to Slavery.

1956 Supplementary Convention on the Abolition of 
Slavery, the Slave Trade, and Institutions and Practices 
Similar to Slavery, 226 UNTS 3.

Vienna Convention on Diplomatic Relations. 1961 Vienna Convention on Diplomatic Relations, 500 
UNTS 95.

International Convention on the Elimination of 
All Forms of Racial Discrimination.

1966 International Convention on the Elimination of 
All Forms of Racial Discrimination, 660 UNTS
195.

International Covenant on Civil and Political 
Rights, or ICCPR. 

1966 International Covenant on Civil and Political 
Rights, 999 UNTS 171.

International Covenant on Economic, Social and 
Cultural Rights, or ICESCR.

1966 International Covenant on Economic, Social and 
Cultural Rights, 993 UNTS 3.

Convention on the Non-Applicability of Statu-
tory Limitations to War Crimes and Crimes 
Against Humanity. 

1968 Convention on the Non-Applicability of Statutory 
Limitations to War Crimes and Crimes Against Human-
ity, 754 UNTS 73.

Vienna Convention on the Law of Treaties. 1969 Vienna Convention on the Law of Treaties, 1155 
UNTS 331.

American Convention on Human Rights. 1969 American Convention on Human Rights "Pact of 
San José, Costa Rica", 1144 UNTS 123.

Convention on the Prohibition of Biological 
Weapons.

1972 Convention on the Prohibition of the Develop-
ment, Production and Stockpiling of Bacteriological 
(Biological) and Toxin Weapons and on their Destruc-
tion, 1015 UNTS 163.

Convention on the Suppression and Punishment 
of the Crime of Apartheid. 

1973 International Convention on the Suppression and 
Punishment of the Crime of Apartheid, 1015 UNTS 243. 

European Convention on the Non-Applicability 
of Statutory Limitation to Crimes against Hu-
manity and War Crimes Strasbourg.

1974 European Convention on the Non-Applicability of 
Statutory Limitation to Crimes against Humanity and 
War Crimes, ETS No. 82.

Additional Protocol I. 1977 Protocol Additional to the Geneva Conventions of 
12 August 1949, and relating to the Protection of Vic-
tims of International Armed Conflicts (Protocol I), 1125 
UNTS 3.

Additional Protocol II. 1977 Protocol Additional to the Geneva Conventions of 
12 August 1949, and relating to the Protection of Vic-
tims of Non-International Armed Conflicts (Protocol 
II), 1125 UNTS 609.

International Convention Against the Taking of 
Hostages. 

1979 International Convention against the Taking of 
Hostages, 1316 UNTS 205.

https://www.coe.int/en/web/portal/home?p_p_id=15&p_p_lifecycle=0&p_p_state=pop_up&p_p_mode=view&_15_groupId=99928066&_15_struts_action=/journal/preview_article_content&_15_articleId=99928550&_15_version=1.6
https://www.coe.int/en/web/portal/home?p_p_id=15&p_p_lifecycle=0&p_p_state=pop_up&p_p_mode=view&_15_groupId=99928066&_15_struts_action=/journal/preview_article_content&_15_articleId=99928550&_15_version=1.6
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/400
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/400
https://www.refworld.org/docid/58c156dc4.html
https://www.refworld.org/docid/58c156dc4.html
https://www.refworld.org/docid/58c156dc4.html
https://legal.un.org/ilc/texts/instruments/english/conventions/9_1_1961.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-elimination-all-forms-racial
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-elimination-all-forms-racial
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.27_convention statutory limitations warcrimes.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.27_convention statutory limitations warcrimes.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.27_convention statutory limitations warcrimes.pdf
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://www.oas.org/dil/treaties_b-32_american_convention_on_human_rights.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=BACF97285A9CB2A2C12563CD002D6C88&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=BACF97285A9CB2A2C12563CD002D6C88&action=openDocument
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.10_International Convention on the Suppression and Punishment of the Crime of Apartheid.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.10_International Convention on the Suppression and Punishment of the Crime of Apartheid.pdf
https://rm.coe.int/168007617f
https://rm.coe.int/168007617f
https://rm.coe.int/168007617f
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=D9E6B6264D7723C3C12563CD002D6CE4
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/475
https://treaties.un.org/doc/db/terrorism/english-18-5.pdf
https://treaties.un.org/doc/db/terrorism/english-18-5.pdf
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Convention prohibiting Certain Conventional 
Weapons.

1980 Convention on Prohibitions or Restrictions on the 
Use of Certain Conventional Weapons Which May Be 
Deemed to Be Excessively Injurious or to Have Indis-
criminate Effects, 1342 UNTS 7.

Convention Against Torture and Other Cruel, In-
human, or Degrading Treatment or Punishment.

1984 Convention against Torture and Other Cruel, In-
human or Degrading Treatment or Punishment, 1465 
UNTS 85.

Convention prohibiting Chemical Weapons. 1993 Convention on the Prohibition of the Develop-
ment, Production, Stockpiling and Use of Chemical 
Weapons and on their Destruction, 1015 UNTS 163.

ICTY Statute. 1993 Statute of the International Criminal Tribunal 
for the Former Yugoslavia, UNSC Res. 827 (1993)-1877 
(2009).

ICTY Rules of Procedure and Evidence. International Criminal Tribunal for the Former Yugo-
slavia, Rules of Procedure and Evidence, IT/32/Rev.50, 
2015.

ICTR Statute. 1994 Statute of the International Criminal Tribunal for 
Rwanda, UNSC Res. 955 (1994)-1901 (2009).

ICTR Rules of Procedure and Evidence. International Criminal Tribunal for Rwanda, Rules of 
Procedure and Evidence, 2015.

Convention on the Safety of United Nations and 
Associated Personnel.

1994 Convention on the Safety of United Nations and 
Associated Personnel, 2051 UNTS 363.

Convention on the Prohibition of the Use, Stock-
piling, Production and Transfer of Anti-Person-
nel Mines and on Their Destruction.

1997 Convention on the Prohibition of the Use, Stock-
piling, Production and Transfer of Anti-Personnel 
Mines and on their Destruction, 2056 UNTS 577.

ICC Statute. 1998 Rome Statute of the International Criminal Court, 
2187 UNTS 3.

ICC Elements of Crimes. International Criminal Court Elements of Crimes, ICC-
PIOS-LT-03-002/15_Eng, 2013.

ICC Rules of Procedure and Evidence. International Criminal Court, Rules of Procedure and 
Evidence, ICC-PIDS-LT-02-002/13_Eng, 2013.

SCSL Statute. 2000 Statute of the Special Court for
Sierra Leone, UNSC Res. 1315 (2000).

ECCC Law. 2001 Law on the Establishment of Extraordinary Cham-
bers in the Courts of Cambodia for the Prosecution of 
Crimes Committed during the Period of Democratic 
Kampuchea, NS/RKM/0801/12, NS/RKM/1004/006. 

Additional Protocol III. 2005 Protocol Additional to the Geneva Conventions 
of 12 August 1949, and relating to the Adoption of an 
Additional Distinctive Emblem (Protocol III).

International Convention for the Protection of 
All Persons from Enforced Disappearance.

2006 International Convention for the Protection of All 
Persons from Enforced Disappearance, 2716 UNTS 3.

Treaty of Lisbon amending the Treaty on the 
European Union and the Treaty establishing the 
European Community.

2007 Treaty of Lisbon amending the Treaty on the 
European Union and the Treaty establishing the Euro-
pean Community, 2007/C 306/01.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=7A690F9945FF9ABFC12563CD002D6D8E&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=7A690F9945FF9ABFC12563CD002D6D8E&action=openDocument
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-cruel-inhuman-or-degrading
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-cruel-inhuman-or-degrading
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=9D3CCA7B40638EF5C12563F6005F63C5&action=openDocument
https://www.icty.org/x/file/Legal Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/file/Legal Library/Rules_procedure_evidence/IT032Rev50_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
https://unictr.irmct.org/en/documents/rules-procedure-and-evidence
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-8&chapter=18
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-8&chapter=18
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=B587BB399470269441256585003BA277&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=B587BB399470269441256585003BA277&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=B587BB399470269441256585003BA277&action=openDocument
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOfCrimesEng.pdf
https://www.icc-cpi.int/sites/default/files/RulesProcedureEvidenceEng.pdf
http://www.rscsl.org/Documents/scsl-statute.pdf
https://www.eccc.gov.kh/sites/default/files/legal-documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf
https://ihl-databases.icrc.org/ihl.nsf/INTRO/615?OpenDocument
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2007:306:FULL&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2007:306:FULL&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2007:306:FULL&from=en
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STL Statute. 2007 Statute of the Special Tribunal for Lebanon, UNSC 
Res. 1757 (2007).

STL RPE. Special Tribunal for Lebanon, Rules of Procedure and 
Evidence, STL-BD-2009-01-Rev.11.

Istanbul Convention. 2011 Council of Europe Convention on Preventing and 
Combating Violence against Women and Domestic Vio-
lence, ETS No. 210.

KSC and SPO Statute. 2015 Law on Specialist Chambers and Specialist Pros-
ecutor's Office, No. 05/L-053.

CCU Criminal Code of the Republic of Ukraine.

CPC Ukrainian Criminal Procedure Code.

II.	 Jurisprudence (alphabetical: tribunal name, case name) 

A.	 International Criminal Court

Short citation Full citation
ICC, Abd-Al-Rahman Judgement on the appeal of 
Mr Abd-Al-Rahman against Pre-Trial Chamber 
II’s “Decision on the Defence ‘Exception d’in-
compétence’ (ICC-02/05-01/20-302)”.

ICC, Prosecutor v Ali Muhammed Ali Abd-Al-Rahman, 
ICC-02/05-01/20-503, Judgement on the appeal of Mr 
Abd-Al-Rahman against Pre-Trial Chamber II’s “Deci-
sion on the Defence ‘Exception d’incompétence’ (ICC-
02/05-01/20-302)”, 1 November 2021.

ICC, Abu Garda Decision on the Confirmation of 
Charges.

ICC, Prosecutor v Bahr Idriss Abu Garda, ICC-02/05-02/09-
243-Red, Decision on the Confirmation of Charges, 8 
February 2010.

ICC, Al Bashir Appeal Judgement. ICC, Prosecutor v Omar Hassan Ahmad al Bashir, ICC-
02/05-01/09-397-Corr, Judgment in the Jordan Referral 
re Al-Bashir Appeal, 6 May 2019.

ICC, Al Bashir Decision on the Prosecution’s Ap-
plication for a Warrant of Arrest. 

ICC, Prosecutor v Omar Hassan Ahmad al Bashir, ICC-
02/05-01/09-3, Decision on the Prosecution's Applica-
tion for a Warrant of Arrest against Omar
Hassan Ahmad Al Bashir, 4 March 2009.

ICC, Al Bashir Second Decision on the Prosecu-
tion’s Application for a Warrant of Arrest. 

ICC, Prosecutor v Omar Hassan Ahmad al Bashir, ICC-
02/05-01/09-94, Second Decision on the Prosecution's 
Application for a Warrant of
Arrest, 12 July 2010.

ICC, Al Hassan Arrest Warrant Decision. ICC, Prosecutor v Al Hassan ag Abdoul Aziz ag Mohamed 
ag Mahmoud, ICC-01/12-01/18-35-Red2-tENG, Decision 
on the Prosecutor’s Application for the Issuance of a 
Warrant of Arrest for Al Hassan Ag Abdoul Aziz Ag 
Mohamed Ag Mahmoud, 22 May 2018.

https://www.stl-tsl.org/en/documents/legal-documents/statute-of-the-tribunal
https://www.stl-tsl.org/en/documents/legal-documents/rules-of-procedure-and-evidence
https://rm.coe.int/168008482e
https://www.scp-ks.org/sites/default/files/public/05-l-053_a.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_09905.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_09905.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_09905.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_09905.PDF
https://www.icc-cpi.int/CourtRecords/CR2010_00753.PDF
https://www.icc-cpi.int/CourtRecords/CR2010_00753.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_02856.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2009_01517.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2009_01517.PDF
https://www.icc-cpi.int/CourtRecords/CR2010_04826.PDF
https://www.icc-cpi.int/CourtRecords/CR2010_04826.PDF
https://www.legal-tools.org/decision/182fc7/pdf
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ICC, Al Hassan Decision of 13 December 2018. ICC, Prosecutor v Al Hassan ag Abdoul Aziz ag Mohamed 
ag Mahmoud, ICC-01/12-01/18-204-Red, Décision rela-
tive aux requêtes du Procureur aux fins de prendre 
des mesures nécessaires en application de l'article 
56-2 du Statut pour les témoins MLI-OTP P0066, MLI-
OTP-P-0004, MLI-OTP-P-0605, MLI OTP-P-0582 et MLI-
OTP-P-0537, 13 December 2018.

ICC, Al Hassan Decision of 30 January 2019 ICC, Prosecutor v Al Hassan ag Abdoul Aziz ag Mohamed 
ag Mahmoud, ICC-01/12-01/18-232-Red, Décision rela-
tive à la requête du Procureur aux fins de prendre des 
mesures nécessaires en application de l'article 56-2 
du Statut pour le témoin MLI-OTP-P-0065, 30 January 
2019.

ICC, Al Hassan Decision on Confirmation of 
charges, 

ICC, Prosecutor v Al Hassan ag Abdoul Aziz ag Mohamed 
ag Mahmoud, ICC-01/12-01/18-461-Corr-Red, Rectifica-
tif à la Décision relative à la confirmation des charges 
portées contre Al Hassan Ag Abdoul Aziz Ag Mohamed 
Ag Mahmoud, original 30 September 2019.

ICC, Al Mahdi Decision on Confirmation of 
Charges

ICC, Prosecutor v Ahmad Al Faqi Al Mahdi, ICC-01/12-
01/15-84-Red, Decision on the confirmation of charges 
against Ahmad Al Faqi Al Mahdi, 24 March 2016.

ICC, Al Mahdi Trial Judgement. ICC, Prosecutor v Ahmad Al Faqi Al Mahdi, ICC-01/12-
01/15-171, Trial Judgment and Sentence, 27 September 
2016.

ICC, Al-Werfalli First Warrant of Arrest ICC, Prosecutor v Mahmoud Mustafa Busayf AL-WER-
FALLI, ICC-01/11-01/17-2, Warrant of Arrest, 15 August 
2017.

ICC, Al-Werfalli Second Warrant of Arrest ICC, Prosecutor v Mahmoud Mustafa Busayf AL-WER-
FALLI, ICC-01/11-01/17-13, Second Warrant of Arrest, 4 
July 2018. 

ICC, Bemba Appeal Judgement ICC, Prosecutor v Jean-Pierre Bemba Gombo, ICC-01/05-
01/08-3636-Red, Judgment on the appeal of Mr Jean-
Pierre Bemba Gombo against Trial Chamber III’s “Judg-
ment pursuant to Article 74 of the Statute”, 8 June 2018.

ICC, Bemba Arrest Warrant Decision ICC, Prosecutor v Jean-Pierre Bemba Gombo, ICC-01/05-
01/08-1-tENG, Urgent Warrant of Arrest for Jean-Pierre 
Bemba Gombo, 23 May 2008.

ICC, Bemba Decision on Admission of Materials 
into Evidence

ICC, Prosecutor v Jean-Pierre Bemba Gombo, ICC-01/05-
01/08-2299-Red, "Decision on the Prosecution's Applica-
tion for Admission of Materials into Evidence Pursuant 
to Article 64(9) of the Rome Statute" of 6 September 
2012, 8 October 2012.

ICC, Bemba Decision on the Confirmation of 
Charges

ICC, Prosecutor v Jean-Pierre Bemba Gombo, ICC-01/05-
01/08-424, Decision Pursuant to Article 61(7)(a) and (b) 
of the Rome Statute on the Charges of the Prosecutor 
Against Jean-Pierre Bemba Gombo, 15 June 2009.

ICC, Bemba Trial Judgement. ICC, Prosecutor v Jean-Pierre Bemba Gombo, ICC-01/05-
01/08-3343, Judgment pursuant to Article 74 of the Stat-
ute, 21 March 2016.

https://www.legal-tools.org/doc/n0vy69/pdf
https://www.legal-tools.org/doc/s52pgr/pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801e4d94.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02424.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02424.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_07244.PDF
https://www.legal-tools.org/doc/881fb6/pdf
https://www.legal-tools.org/doc/3275b0/pdf
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ECtHR, S.N. v. Sweden Judgement ECtHR, S.N. v. Sweden, App. No. 34209/96, Judgement, 2 
July 2002. 

ECtHR, Tolmachev v. Estonia Judgement ECtHR, Tolmachev v. Estonia, App. No. 73748/13, Judge-
ment, 9 July 2015.

ECtHR, Ukraine and the Netherlands v. Russia 
Grand Chamber Decision

ECtHR, Ukraine and the Netherlands v. Russia, App. Nos. 
8019/16, 43800/14 and 28525/20), Grand Chamber Deci-
sion, 30 November 2022.

ECtHR, Ukraine v. Russia Decision ECtHR, Ukraine v. Russia, App. No. 49537/14, Decision, 
1 September 2015.

ECtHR, Ukraine v. Russia (re Crimea) Judgement ECtHR, Ukraine v. Russia (re Crimea), App. Nos. 
20958/14 and 38334/18, Grand Chamber Decision 16 
December 2020. 

ECtHR, Van Geyseghem v. Belgium, Judgement ECtHR, Van Geyseghem v. Belgium, App. No. 26103/95, 
Grand Chamber Judgement, 21 January 1999.

ECtHR, Vasiliauskas v. Lithuania Grand Chamber 
Judgement 

ECtHR, Vasiliauskas v. Lithuania, App. No. 35343/05, 
Grand Chamber Judgement, 20 October 2015. 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-175646%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-175646%22]}
https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-187932%22]}
https://www.hr-dp.org/files/2013/09/09/CASE_OF_OCALAN_v._TURKEY_.pdf
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22ould dah france%22],%22itemid%22:[%22001-113014%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Salmanoglu and Polattas v. Turkey%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-91777%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Salmanoglu and Polattas v. Turkey%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-91777%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Sanader%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-151039%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58009%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58009%22]}
https://hudoc.echr.coe.int/eng?i=001-159566
https://hudoc.echr.coe.int/eng?i=001-159566
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Schenk v. Switzerland%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-57572%22]}
https://hudoc.echr.coe.int/eng?i=001-72629
https://hudoc.echr.coe.int/eng?i=001-72629
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Shkalla v. Albania%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-104710%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2251552/10%22],%22itemid%22:[%22001-110794%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2251552/10%22],%22itemid%22:[%22001-110794%22]}
https://hudoc.echr.coe.int/fre#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-217256%22]}
https://hudoc.echr.coe.int/fre#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-217256%22]}
https://hudoc.echr.coe.int/eng?i=001-60564
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Tolmachev v. Estonia%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-155827%22]}
https://hudoc.echr.coe.int/eng?i=001-222889
https://hudoc.echr.coe.int/eng?i=001-157568
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-207622%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22van geyseghem v. belgium%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-58908%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-158290%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-158290%22]}
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ECtHR, Varnava and Others v. Turkey Judgement ECtHR, Varnava and Others v. Turkey, App. Nos. 
16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 
16070/90, 16071/90, 16072/90 and 16073/90, Grand 
Chamber Judgement, 18 September 2009. 

ECtHR, Vyacheslav Korchagin v. Russia Judgement ECtHR, Vyacheslav Korchagin v. Russia, App. No. 
12307/16, Judgement, 28 August 2018.

ECtHR, Y. v. Slovenia Judgement ECtHR, Y. v. Slovenia, App. No. 41107/10, Judgement, 28 
May 2015. 

ECtHR, Yeger v. Turkey Judgement ECtHR, Yeger v. Turkey, App. No. 4099/12, Judgement, 7 
June 2022. 

IACtHR, Fernandez Ortega et al. v. Mexico Judge-
ment

IACtHR, Fernández Ortega et al. v. Mexico, Series C No. 
215, Judgement: Preliminary Objection, Merits, Repara-
tions, and Costs, 30 August 2010.

IACtHR, Godinez-Cruz v. Honduras Judgement IACtHR, Godínez Cruz v. Honduras, Series C No. 5, 
Judgement: Merits, 20 January 1989.

IACtHR, Goiburu et al. v. Paraguay Judgement IACtHR, Goiburú et al. v. Paraguay, Series C No. 153, 
Judgement: Merits, Reparations and Costs, 22 Septem-
ber 2006.

IACtHR, Heliodoro Portugal v. Panama Judgement IACtHR, Heliodoro Portugal v. Panama, Series C No. 186, 
Judgement: Preliminary Objections, Merits, Repara-
tions, and Costs, 12 August 2008. 

IACtHR, Lopez Soto v. Venezuela Judgement, IACtHR, López Soto et al. v. Venezuela, Series C No. 362, 
Judgement: Merits, Reparations and Costs, 26 Septem-
ber 2018. 

IACtHR, Velasquez-Rodriguez v. Honduras Judge-
ment 

IACtHR, Velásquez Rodríguez v. Honduras, Series C No. 
4, Judgement: Merits, 29 July 1988.

ICJ, Armed Activities Judgement. ICJ, Case Concerning Armed Activities on the Territory of 
the Congo (Democratic Republic of the Congo v. Uganda), 
2005 ICJ Rep. 168, Judgment, 19 December 2005.

ICJ, Bosnia v. Serbia, Application of the Genocide 
Convention Judgement

ICJ, Case concerning Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide (Bos-
nia and Herzegovina v. Serbia and Montenegro), 2007 ICJ 
Rep. 43, Judgment, 26 February 2007.

ICJ, Certain Expenses of the United Nations Advis-
ory Opinion 

ICJ, Certain Expenses of the United Nations (Article 17, 
Paragraph 2, of the Charter), 1962 ICJ Rep. 151, Advisory 
Opinion, 20 July 1962.

ICJ, Construction of a Wall Advisory Opinion ICJ, Legal Consequences of the Construction of a Wall in the 
Occupied Palestinian Territory, 2004 ICJ Rep. 136, Advis-
ory Opinion, 9 July 2004.

ICJ, Croatia v. Serbia, Application of the Genocide 
Convention Judgement 

ICJ, Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Croatia v. Serbia), 
2015 ICJ Rep. 3, Judgment, 3 February 2015.

ICJ, Democratic Republic of Congo v. Belgium 
Judgement

ICJ, Case Concerning the Arrest Warrant of 11 April 2000 
(Democratic Republic of the Congo v. Belgium), 2002 ICJ 
Rep. 3, Judgment, 14 February 2002.

http://hudoc.echr.coe.int/fre?i=001-94162
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Vyacheslav Korchagin v. Russia%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-185313%22]}
https://hudoc.echr.coe.int/eng?i=001-154728
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Yeger v. Turkey%22],%22documentcollectionid2%22:[%22JUDGMENTS%22,%22DECGRANDCHAMBER%22,%22ADMISSIBILITY%22,%22ADMISSIBILITYCOM%22,%22DECCOMMISSION%22],%22itemid%22:[%22001-217537%22]}
https://www.corteidh.or.cr/docs/casos/articulos/seriec_215_ing.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_215_ing.pdf
https://corteidh.or.cr/docs/casos/articulos/seriec_05_ing.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_153_ing.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_186_ing.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_362_ing.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_04_ing.pdf.
https://www.corteidh.or.cr/docs/casos/articulos/seriec_04_ing.pdf.
https://www.icj-cij.org/public/files/case-related/116/116-20051219-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/49/049-19620720-ADV-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/49/049-19620720-ADV-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/118/118-20150203-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/121/121-20020214-JUD-01-00-EN.pdf
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ICJ, Military and Paramilitary Activities in and 
against Nicaragua, Judgement

ICJ, Case Concerning Military and Paramilitary Activities 
in and against Nicaragua (Nicaragua v. United States of 
America), 1986 ICJ Rep. 14, Merits, Judgment, 27 June 
1986.

ICJ, Nuclear Weapons Advisory Opinion. ICJ, Legality of the Threat or Use of Nuclear Weapons, 1996 
ICJ Rep. 226, Advisory Opinion, 8 July 1996.

ICJ, North Sea Continental Shelf Judgement. ICJ, North Sea Continental Shelf Cases (Federal Republic of 
Germany/Denmark; Federal Republic of Germany/Nether-
lands), 1969 ICJ Rep. 3, Judgment, 20 February 1969. 

ICJ, Oil Platforms Judgement ICJ, Case concerning Oil Platforms (Islamic Republic of 
Iran v. United States of America), 2003 ICJ Rep. 161, 
Merits, Judgment, 6 November 2003.

ICJ, Oil Platforms Dissenting Opinion of Judge 
Elaraby

ICJ, Case concerning Oil Platforms (Islamic Republic of 
Iran v. United States of America), 2003 ICJ Rep. 290, 
Merits, Judgment, Dissenting Opinion of Judge Elaraby, 
6 November 2003. 

ICJ, Oil Platforms Separate Opinion of Judge 
Simma

ICJ, Case concerning Oil Platforms (Islamic Republic of 
Iran v. United States of America), 2003 ICJ Rep. 324, 
Merits, Judgment, Separate Opinion of Judge Simma, 6 
November 2003.

ICJ, Tehran Hostages Judgement ICJ, Case concerning United States Diplomatic and Consul-
ar Staff in Tehran (United States of America v. Iran), 1980 
ICJ Rep. 3, Judgment, 24 May 1980.

IMT for the Far East Judgement IMT for the Far East, Judgement of 4 November 1948, 
in Pritchard and Zaide (Eds.),
vol. 22 The Tokyo War Crimes Trial.

IMT Nuremberg Judgement IMT Nuremberg, Judgement of 1 October 1946, in vol. 
22 The Trial of German Major War Criminals: Proceedings 
of the International Military Tribunal sitting at Nurem-
berg, Germany.

D.	 Domestic Cases, including WWII Cases

Short citation Full citation
Bangladesh International Crimes Tribunal-1, 
Chief Prosecutor vs. Md. Abdul Aziz alias Habul 
and 2 Others, Judgement 

Bangladesh International Crimes Tribunal-1, Chief Pros-
ecutor vs. Md. Abdul Aziz alias Habul and 2 Others, ICT-
BD [ICT-1] Case No.04 of 2017, Judgement, 19 May 2022.

British Military Court for the Trial of War Crim-
inals, Essen, Case No. 8 The Essen Lynching Case: 
Trial of Erich Heyer and Six Others

British Military Court for the Trial of War Criminals, 
Essen, Case No. 8 The Essen Lynching Case: Trial of Erich 
Heyer and Six Others, 18-19, 21-22 December, 1945.

Canadian Military Court at Aurich, Germany, 
The Abbaye Ardenne Case: Trial of S.S. Brigadefüh-
rer Kurt Meyer. 

Canadian Military Court at Aurich, Germany, The Ab-
baye Ardenne Case: Trial of S.S. Brigadeführer Kurt Meyer, 
10-28 December 1945; in United Nations War Crimes 
Commission, Vol. IV ed. Law Reports of Trials of War 
Criminals 97, 1948. 

District Court of The Hague, MH 17 Trial, Ver-
dict.

District Court of The Hague, MH 17 Trial, Verdict, 17 
November 2022. 

https://www.icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/95/095-19960708-ADV-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/52/052-19690220-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-08-EN.pdf
https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-08-EN.pdf
https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-08-EN.pdf
https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-10-EN.pdf
https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-10-EN.pdf
https://www.icj-cij.org/public/files/case-related/64/064-19800524-JUD-01-00-EN.pdf
https://www.legal-tools.org/doc/8bef6f/
https://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf
https://www.legal-tools.org/doc/qka63f/pdf
https://www.eccc.gov.kh/sites/default/files/essen lynching.pdf
https://www.eccc.gov.kh/sites/default/files/essen lynching.pdf
https://www.legal-tools.org/doc/f3b29e/pdf/
https://www.legal-tools.org/doc/f3b29e/pdf/
https://uitspraken.rechtspraak.nl/#!/details?id=ECLI:NL:RBDHA:2022:14039&showbutton=true&keyword=09%252f748007-19&idx=1%2F
https://uitspraken.rechtspraak.nl/#!/details?id=ECLI:NL:RBDHA:2022:14039&showbutton=true&keyword=09%252f748007-19&idx=1%2F
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District Court of Jerusalem, Attorney-General of 
Israel v. Eichmann Judgement

District Court of Jerusalem, Attorney-General of Israel v. 
Eichmann, Criminal Case No. 40/61, Judgement

Dutch Case No. 3271, Note I/66 by Dr. Litawski, 
Legal Officer

Dutch Case No. 3271, Note I/66 by Dr. Litawski, Legal 
Officer; in United Nations War Crimes Commission, 
History of the United Nations War Crimes Commission and 
the Development of the Laws of War, 1948, pp 490-491.

General Military Government Court of the 
United States Zone, Dachau, Germany, Case No. 
60 (The Dachau Concentration Camp Trial: Trial of 
Martin Gottfried Weiss and Thirty-Nine Others)

General Military Government Court of the United 
States Zone, Dachau, Germany, Case No. 60 (The Dachau 
Concentration Camp Trial: Trial of Martin Gottfried Weiss 
and Thirty-Nine Others), 15 November–13 December 
1945; in United Nations War Crimes Commission, ed. 
Law Reports of Trials of War Criminals.

General Military Government Court of the 
United States Zone of Germany, Skorzeny et al. 
Trial.

General Military Government Court of the United 
States Zone of Germany, Skorzeny et al. Trial, 18 Au-
gust–9 September 1947; in United Nations War Crimes 
Commission, Vol. IX ed. Law Reports of Trials of War 
Criminals 90, 1949.

Israel Supreme Court, Beit Sourik Village Council 
Judgement.

Israel Supreme Court, Beit Sourik Village Council v. The 
Government of Israel, HCJ 2056/04, Judgement, 30 May 2004.

Supreme Court of Israel, The Public Committee 
against Torture in Israel et al. v. The Government of 
Israel et al. Judgement.

Supreme Court of Israel, The Public Committee against 
Torture in Israel et al. v. The Government of Israel et al., 
Judgement.

UKHL, R v Jones et al. Opinions of the Lords of 
Appeal for Judgment.

United Kingdom House of Lords, R v Jones et al., [2006] 
UKHL 16, Opinions of the Lords of Appeal for Judg-
ment, 29 March 2006.

UN War Crimes Commission, Hostages Trial. UN War Crimes Commission, Hostages Trial, in Vol. III 
Law Reports of Trial of War Criminals, 1949, London.

United States Deputy Judge Advocate's Office, 
War Crimes Group, European Command, Skorz-
eny et al. Review.

United States Deputy Judge Advocate's Office, War 
Crimes Group, European Command, Skorzeny et al. Re-
view, 14 April 1948.

United States Intermediate Military Government 
Court at Dachau, Germany, Trial of Heinz Hagen-
dorf.

United States Intermediate Military Government Court 
at Dachau, Germany, Trial of Heinz Hagendorf; in United 
Nations War Crimes Commission, Vol. XIII ed. Law Re-
ports of Trials of War Criminals 146.

United States, Military Tribunal at Nurem-
berg, Von Leeb Case (The German High Command 
Trial), Judgement.

United States, Military Tribunal at Nuremberg, Von 
Leeb Case (The German High Command Trial), Judge-
ment, 28 October 1948. 

US Military Tribunal No. 1 at Nuremberg, Brandt 
et al. Judgement.

US Military Tribunal No. 1 at Nuremberg, Brandt et al. 
Judgement; in Vol. 2 Trials of War Criminals before the 
Nuernberg Military Tribunals under Control Council Law 
No. 10 p. 171.

US Military Tribunal Nuremberg, United States v. 
Carl Krauch, et al. Judgement.

US Military Tribunal Nuremberg, United States v. Carl 
Krauch, et al. (THE IG Farben Trial) Judgement, 30 July 
1948.

US National Military Tribunal, Justice Case Judge-
ment.

US National Military Tribunal, Justice Case Judgement, 4 
December 1947.

US Supreme Court, In re Yamashita Opinion. US Supreme Court, In re Yamashita, 327 U.S. 1 (1946) 
Opinion, 4 February 1946.

https://www.asser.nl/upload/documents/DomCLIC/Docs/NLP/Israel/Eichmann_Judgement_11-12-1961.pdf
https://www.legal-tools.org/doc/cac045/pdf/
https://www.legal-tools.org/doc/4d236c/pdf
https://www.legal-tools.org/doc/4d236c/pdf
https://www.legal-tools.org/doc/4d236c/pdf
https://www.legal-tools.org/doc/120e3b/pdf
https://www.refworld.org/cases,ISR_SC,4374ac594.html
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/xsp/.ibmmodres/domino/OpenAttachment/applic/ihl/ihl-nat.nsf/D14F3F94989B702FC12572D80043927B/CASE_TEXT/Israel - Public Committee against Torture et al. v. Government of Israel%2C Supreme Court%2C 2006 %5Beng%5D.pdf
https://www.bailii.org/uk/cases/UKHL/2006/16.html
https://www.bailii.org/uk/cases/UKHL/2006/16.html
https://www.legal-tools.org/doc/e8a8c0/pdf
https://www.legal-tools.org/doc/029c7d/pdf/
https://www.legal-tools.org/doc/029c7d/pdf/
http://werle.rewi.hu-berlin.de/High Command Case.pdf
https://www.legal-tools.org/doc/595f3c/pdf
http://werle.rewi.hu-berlin.de/IGFarbenCase.pdf
https://www.law.umich.edu/facultyhome/drwcasebook/Documents/Documents/United States v. Joseph Alstoetter.pdf
https://www.law.umich.edu/facultyhome/drwcasebook/Documents/Documents/United States v. Joseph Alstoetter.pdf
https://supreme.justia.com/cases/federal/us/327/1/
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III.	 Other Key Sources and Publications (alphabetical)

Short citation Full citation
ICRC Commentary on Geneva Convention I 
(2016)

Spoerri, Dörmann, Lijnzaad and Sassòli (Eds.), Com-
mentary on the First Geneva Convention: Convention (I) 
for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field, ICRC, Cambridge Uni-
versity Press, 2016.

ICRC Commentary on Geneva Convention II 
(2017) 

Dörmann, Spoerri, Lijnzaad and Sassòli (Eds.), Com-
mentary on the Second Geneva Convention: Convention (II) 
for the Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea, ICRC, Cam-
bridge University Press, 2017.

ICRC Commentary on Geneva Convention III 
(1960)

De Preux et al. (Eds.), Commentary on Geneva Convention 
III Relative to the Treatment of Prisoners of War, ICRC, 
1960.

ICRC Commentary on Geneva Convention III 
(2020)

Dörmann, Droege, Durham, Spoerri, Lijnzaad, Sassòli, 
Watkin (Eds.), Commentary on the Third Geneva Conven-
tion: Convention (III) relative to the Treatment of Prisoners 
of War, ICRC, Cambridge University Press, 2020.

ICRC Commentary on Geneva Convention IV 
(1958) 

Pictet et al. (Eds.) Commentary on Geneva Convention IV 
Relative to the Protection of Civilian Persons in Time of 
War, ICRC, 1958.

ICRC Commentary on Additional Protocol I 
(1987)

Sandoz, Swinarski and Zimmermann (Eds.), Commen-
tary on the Additional Protocols of 8 June 1977 to the Gen-
eva Convention of 12 August 1949, ICRC, 1987.

ICRC, IHL Database, Customary IHL. Henckaerts and Doswald-Beck (Eds.), Customary Inter-
national Humanitarian Law, Vol. 1: Rules, Cambridge 
University Press, Cambridge, 2005; International Com-
mittee of the Red Cross, Databases on International Hu-
manitarian Law: Customary IHL Database. 

ICRC, IHL Database, Treaties, States Parties and 
Commentaries.

International Committee of the Red Cross, Databases on 
International Humanitarian Law: Treaties, States Parties 
and Commentaries Database.

International Law Commission, ‘Draft Articles 
on the Responsibility of States for Internation-
ally Wrongful Acts’. 

International Law Commission, ‘Draft Articles on the 
Responsibility of States for Internationally Wrongful 
Acts’, vol. II (Part Two) Yearbook of the International Law 
Commission, 2001.

International Law Commission, ‘Principles of 
International Law Recognised in the Charter of 
the Nurnberg Tribunal and in the Judgement of 
the Tribunal’.

International Law Commission, ‘Principles of Inter-
national Law Recognized in the Charter of the Nürn-
berg Tribunal and in the Judgement of the Tribunal’, 
vol. II Yearbook of the International Law Commission, 
1950.

San Remo Manual on International Law Applic-
able to Armed Conflicts at Sea

San Remo Manual on International Law Applicable to 
Armed Conflicts at Sea, 1994, published as Doswald-Beck 
(Ed.), no. 309 International Review of the Red Cross, Cam-
bridge University Press, November-December 1995, pp 
583-594.

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=BE2D518CF5DE54EAC1257F7D0036B518
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=BE2D518CF5DE54EAC1257F7D0036B518
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1A35EE65211A18AEC12581150044243A#102
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=1A35EE65211A18AEC12581150044243A#102
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-13/commentary/1960?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-13/commentary/1960?activeTab=1949GCs-APs-and-commentaries
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=31FCB9705FF00261C1258585002FB096#_Toc44265089
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