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THE EUROPEAN UNION AND THE INTERPRETATION OF
CUSTOMARY INTERNATIONAL LAW: AN INTRODUCTION

Panos Merkouris®* and Ramses A. Wessel*

The European Union (EU) is not a state, but an international organisation. Yet, as
all textbooks explain, the EU is a very special type of international organization
to which its member states have transferred a number of their competences.
These competences have over the years allowed the EU to become a global
actor in its own right. In its relations with third states and other international
organisations, the EU has given itself the brief to not only ‘strictly observe,” but
also to ‘develop’ international law (Article 3(5) of the Treaty of the European
Union (TEU))." Indeed, the coming of age of the EU as a global actor has slowly
turned the EU from a recipient into a contributor to the further development of
international law. This is not a new development. Already seventeen years ago
the European Commission stated that ‘the EU is emerging as a global rule
maker, with the single market framework and the wider EU economic and social
model increasingly serving as a reference point in third countries as well as in
global and regional fora.”? And, since the Treaty of Lisbon in particular, the EU
treaties clearly reveal the EU’s global ambitions in this area, which basically
boil down to the idea that the EU should — at least partly — shift its focus from
its own member states to third states® — thereby even limiting the possibilities
for its own member states to contribute to international law-making.*

This development of international law is a multi-faceted process. It takes place
not only on the basis of written law, through the many international agreements
to which the EU is a party, but also through the EU’s own practice, be it through

# Professor of International Law at the University of Groningen. This introduction and the
workshop from which this edited volume emerged is based on research conducted in the context
of: i) the project ‘The Rules of Interpretation of Customary International Law’ (‘TRICI-Law’). This
project has received funding from the European Research Council (ERC) under the European
Union’s Horizon 2020 Research and Innovation Programme (Grant Agreement No. 759728); and i)
EUDIPLO, which is a Jean Monnet Network between the universities of Geneva (Christine Kaddous),
Groningen (Ramses Wessel; coordinator), Leuven (Jan Wouters), and Pisa (Sara Poli). It is co-fun-
ded under Erasmus+ of the European Union (620295-EPP-1-2020-1-NL-EPPJMO-NETWORK).

«x Professor of European Law at the Faculty of Law of the University of Groningen.

' Consolidated version of the Treaty on European Union, OJ [2012] C 326/13.

2 Commission Staff Working Document, The External Dimension of the Single Market Review,
SEC(2007) 1519 (20 November 2007) at 5.

% See in particular Arts. 3(5), 21, 22 TEU.

* P. Koutrakos, ‘In Search of a Voice: EU Law Constraints on Member States in International
Law-Making’, in R. Liijova and J. Petman (eds.), International Law-Making: Essays in Honour of
Jan Klabbers (London: Routledge 2014) 211-224; F. Casolari and R. A. Wessel, ‘EU Member States
as States: Between EU and International Roles and Obligations’, in K. Armstrong, et al. (eds.), EU
External Relations and the Power of Law (Oxford: Hart 2024) (forthcoming).
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contributions to law-making at international conferences and meetings, or more
importantly through practice that contributes to the formation, interpretation and
application of customary international law (CIL).°

The papers appearing in the present volume emerged from a Workshop co-
organised by the TRICI-Law project (The Rules of Interpretation of Customary
International Law) and EUDIPLO (The European Union in International Diplo-
matic Relations), at the University of Groningen on 28 April 2023. The focus of
the Workshop was on one particular and under-researched aspect: the interpre-
tation of customary international law within and by the EU. This was examined
by taking a dual perspective:

i) An outside-in perspective in which we analyse how CIL has been and is being
interpreted in the EU legal order and which choices are made by the legislator and
the judiciary. The outside-in perspective primarily aims to assess the interpretation
of CIL in the case law of the Court of Justice of the European Union (CJEU). The
main questions to be addressed in this context, were, for instance: what methods of
interpretation of customary international law have been employed by the CJEU and
the other organs of the EU?; to what extent the Court’s interpretation (and perhaps
also EU’s related subsequent practice) is in line with or deviates from common/
generally accepted interpretations of customary law in international law? It is no
secret that the Court (sometimes in an effort to preserve the identity or autonomy of
the Union’s legal order) may provide specific interpretations of unwritten interna-
tional rules that are not necessarily in line, or may move forward at a different pace
compared to the rest of the international legal system.

ii) An inside-out perspective in which specific interpretations of customary interna-
tional law by the EU may find their way into the global debates and lead to further
clarification, development and/or even possible modification of the existing rules.
The inside-out perspective focuses on the ways in which the EU aims to influence
the interpretation of customary international law (or in its own terms, further ‘devel-
ops’ international law). This not only happens through specific interpretations of in-
ternational rules, but also through practices of the Union in the areas of for instance
treaty law and diplomatic and consular law. This inside-out perspective may also
lead to an inquiry into the blurry lines between interpretation and modification of a
rule of customary international law.

The papers in this edited Volume tackle this dual approach from a variety of
angles. Eva Kassoti kicks off this engagement by exploring the manner in which
the EU contributes to ‘the strict observance and development of international
law.® The paper achieves this by examining the CJEU’s practice of CIL interpre-
tation. It demonstrates this by examining not only how CIL affects the CJEU’s
reasoning and judgments (an outside-in approach) but also how the CJEU has
and continues to engage in CIL interpretation (inside-out perspective),” some-

° F. Bordin, et al. (eds.), The European Union and Customary International Law (Cambridge:
Cambridge University Press 2022).

¢ Art. 3(5) TEU.

" Even though, as Kassoti points out, the CJEU ‘refrains from using the term explicitly and
proof of interpretive engagement with CIL can be found in AGs’ Opinions rather than in the texts
of the judgments themselves.’
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times even ending up with misinterpretations, mainly in the form of ‘reverse
consistent interpretation’ interpreting CIL norms in light of domestic (instead
of international) law. Kassoti, finally, provides some thoughts on the reasons
behind such interpretative approaches by the CJEU and the suggestions on
the way forward.

Takis Tridimas and Mark Konstantinidis continue this discussion by examining
the case-law of the CJEU, with a particular focus on CIL as crystallised in the
1969 Vienna Convention on the Law of Treaties (VCLT),® as exemplifying the
tension, on the one hand, between the observance of international law as a legal
duty under Article 3(5) TEU but also an essential source of EU legitimacy, and,
on the other hand, ‘the prevailing integration paradigm [that] is embedded on a
constitutional narrative which asserts the autonomy of EU law and, in part, its
primacy over international law.” The authors’ research leads them to the conclu-
sion that ‘[t]here is an upward trend in judicial references to CIL and the VCLT.
This reflects the growing engagement of the EU as an international actor.’"® At
the same time CIL generates a duty of harmonious interpretation, which ‘affords
the CJEU some flexibility in pursuing the objective of interpretative harmony
between EU and international law, " although when conflict is unavoidable, CIL
may also serve as a ground of review of EU measures.

Teresa Cabrita moves away from the jurisprudence of the CJEU, and focuses
her analytical lens on how EU legal advisers have advanced EU interpreta-
tions on the existence, emergence, or development of CIL rules, taking thus a
inside-out perspective. This contribution examines how statements by EU legal
advisers can ‘shed light on EU interpretations of (customary) international law,
the language and legal reasoning advanced by EU legal advisers in this respect,
and the reception or lack thereof of these interpretations by the international com-
munity of states and non-state actors.”'? The example chosen as highlighting the
aforementioned influence is the 1970s debates on most-favoured-nation (MFN)
clauses. The examination of the relevant debates reveals critical points as to
the interpretative tools used by EU (then EEC) legal advisers in the interpreta-
tion of CIL. While in that particular context the EEC’s views were not reflected
in the final texts of the International Law Commission (ILC), ‘the interpretations
advanced by EEC lawyers did leave a mark in these debates, and in these
rules’ and ‘set the stage for a now established practice of EU engagement with
the work of the ILC.""®

Efthymios Papastavridis’ contribution continues this line of inquiry, by examin-
ing the manner in which EU’s practice affirms and/or interpretatively develops

8 Vienna Convention on the Law of Treaties 1969, 1155 UNTS 331.
9 Again taking both an outside-in and inside-out perspective. See the contribution by Tridimas
and Konstantinidis in this Volume.
1% ibid.
" ibid.
12 See contribution by Cabrita in this Volume.
ibid.
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the customary international law of the sea. Although EU is party to the UNC-
LOS, it is only so with respect to matters over which competences have been
transferred to it by its member states. Despite this as Papastavridis notes ‘the
EU has been increasingly involved in activities governed by the law of the sea,
which fall beyond the relevant competences, as formally included in the EU’s
Declaration of Competence.”™* For such activities the relevant legal framework is
CIL. By examining select examples of EU’s activities in this area, Papastavridis
concludes that the EU inevitably engages in the affirmation, application but also
and most importantly for the theme of this Volume, interpretation of CIL. Avariety
of interpretative methods are employed but the ones that emerge with greater
frequency and on which the EU places particular emphasis are ‘subsequent
state practice,’ the principle of systemic integration and the ‘object and purpose’
of the interpreted CIL rule.

This Volume concludes with Mihail Vatsov’s contribution, which tackles the duty
to cooperate in the management of shared fish stocks under CIL as interpreted
by the EU. The duty to cooperate is a fundamental aspect of the international
fisheries and conservation regime and has found its way in treaty texts such
as the United Nations Convention on the Law of the Sea (UNCLOS)' and the
United Nations Fish Stocks Agreement (UNFSA),'® and reaffirmed in the juris-
prudence of the International Tribunal for the Law of the Sea (ITLOS)." Yet it is
also grounded in CIL. This contribution approaches the duty to cooperate from
an inside-out perspective, using Regulation 1026/2012'® as an example, wherein
the duty to cooperate in managing shared fish stocks plays a pivotal role. The
paper examines Regulation 1026/2012 as an attempt by the EU ‘to participate
in the shaping of international fisheries law towards sustainability ... through
venturing into the ... CIL duty and providing a specific interpretation of it or even
a novel development if the interpretation goes beyond what is permissible for
such an exercise.’"®

Overall, the set of papers reveal the active engagement of the European Union
(a non-state actor) with the interpretation of CIL. Partly this is due to the EU’s
own brief to further develop international law, partly also to the EU Court’s ac-
tive referring to CIL and providing — sometimes pragmatic — interpretations. The
papers in the Volume also underline that interpretation of CILO by the EU has
been necessary for it to be able to exist and survive in a legal order that was

' See contribution by Papastavridis in this Volume.

'® United Nations Convention on the Law of the Sea 1982, 1833 UNTS 397.

' United Nations Agreement for the Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and Manage-
ment of Straddling Fish Stocks and Highly Migratory Fish Stocks 1995, 2167 UNTS 3.

" MOX Plant Case (Ireland v. United Kingdom), (Case No. 10), Provisional Measures, Order of
3 December 2001, ITLOS Reports 2001, 95, para. 82; Request for an advisory opinion submitted
by the Sub-Regional Fisheries Commission (SRFC), (Case No. 21), Advisory Opinion, ITLOS
Reports 2015, para. 140.

'8 Regulation 1026/2012 on certain measures for the purpose of the conservation of fish stocks
in relation to countries allowing non-sustainable fishing, OJ [2012] L 316/34.

'® See contribution by Vatsov in this Volume.
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originally made for states only. Obviously, this has to do with the special nature
of the EU, in which it has assumed powers that were originally in the hands of
its member states — thereby depriving the latter from contributing to the inter-
pretation of CIL to the full extent. In its contribution to the UN Sixth Committee,
the EU at the time was therefore quite explicit about its potential contribution to
international customary law:

implicit in this recognition of the EU as a treaty partner is the view that international
community considers an organization such as the EU as also capable of contributing
to the development of international law in other contexts, including the formation of
customary international law. In this context, too, the Union’s action is based on the
responsibilities that the Member States have trusted on it. Indeed, the EU’s founding
treaties provide that the Union ‘shall contribute to the strict observance and the
development of international law.?°

The arguments of the EU equally seem to apply to the interpretation of CIL as
this concerns a more general point. In fact, in relation to the internal division of
competences, the Union argued that ‘in areas where, according to the rules of
the EU Treaties, only the Union can act it is the practice of the Union that should
be taken into account with regard to the formation of customary international
law alongside the implementation by the Member States of the EU legislation.’’
The exceptional status of the EU was repeated during the ILC debates on the
identification of customary law.??

While the exceptional, or at least specific, nature of the EU may form a nuisance
for non-EU states, it cannot be denied indeed that the ways in which the Union
participates in the international legal order, may be said to have resulted in the
custom that the EU may not only operate alongside states, but could also con-
tribute in practice to the interpretation of CIL. Clear examples would include the
role of the Union in the interpretation of legal rules in international organizations
and during international conferences, or the acknowledgement of the EU as an
actor in international diplomatic law.® The contributions to this Volume reveal
that we are not at the end of the process, but that the further development of
the European integration process will by definition lead to a larger role of this
entity in international law-making and -interpretation.?*

20 Statement on behalf of the European Union by Eglantine Cujo, Legal Adviser, Delegation of
the European Union to the United Nations, at the Sixth Committee on Agenda item 78 on ‘Provi-
sional application of treaties’ and ‘Identification of customary international law’ (3 November 2014)
available at <https://www.un.org/en/ga/sixth/69/pdfs/statements/ilc/eu_3.pdf> (EU Statement). See,
however, the comments of Special Rapporteur Michael Wood in ILC, ‘Third report on identification
of customary international law by Michael Wood, Special Rapporteur’ (27 March 2015) UN Doc.
A/CN.4/682, at 53, para. 77. See also J. Odermatt, International Law and the European Union
(Cambridge: Cambridge University Press 2021).

2! EU Statement, supra note 20.

22 Cf. T. Cabrita, ‘The Integration Paradox: An ILC View on the EU Contribution to the Codifi-
cation and Development of Rules of General International Law’, 5 Europe and the World: A Law
Review 2021, 1-15; as well as J. Odermatt, supra note 20.

2 S. Duquet, EU Diplomatic Law (Oxford: Oxford University Press 2022).

24 Cf. earlier also R. A. Wessel, ‘Flipping the Question: The Reception of EU Law in the Inter-
national Legal Order’, 35 Yearbook of European Law 2016, 533-561.
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INTERPRETING CUSTOMARY INTERNATIONAL LAW: THE VIEW
FROM THE COURT OF JUSTICE OF THE EUROPEAN UNION

Eva Kassoti*

1. INTRODUCTION

The main aims of the TRICI-Law project are to explore whether customary in-
ternational law (CIL) can be interpreted and what the methods and limits are of
this interpretative exercise.’ The EU has undoubtedly emerged in recent years
as an important actor in a divergent range of global governance fields and it has
a constitutional mandate to contribute to ‘the strict observance and development
of international law’ (Article 3(5) TEU). This has led to a significant increase in
the number of cases with a CIL aspect appearing on the docket of the Court
of Justice of the European Union (CJEU).? Thus, studying the interpretability
and practice of interpretation of CIL would not be complete without an analysis
of the relevant CJEU jurisprudence — which is what the present contribution
purports to do. This paper is structured as follows: section (2) maps out the
broader debates that the present enquiry feeds into, while section (3) explores
the question of interpretability of customary international law as well as the
relevant interpretative methods employed by the CJEU. Section (4) deals with
issues of misinterpretation. Section (5) offers some concluding remarks.

2. THE CJEU’'S ROLE IN THE INTERPRETATION OF CIL RULES: SOME
PRELIMINARY REMARKS

Although the role and effects of CIL within the EU’s legal order is a well-trodden
topic,® the question of the role of the Union’s courts in its interpretation has
largely remained underexplored.* Tackling this question will not only contribute

# Senior Researcher in EU and International Law T.M.C. Asser Institute, Academic Co-ordinator
of CLEER, e.kassoti@asser.nl.

' P. Merkouris, ‘The Rules of Interpretation of Customary International Law: of Methods and
Limits’, TRICI-Law, Research Paper Series No. 001/2023, at 6, available at <https://tricilawofficial.
files.wordpress.com/2022/12/merkouris-research-perspectives.pdf>.

2 e.g., for the period of 2002-2012, a search of the EU database for judgments at the Court
of Justice (excluding judgments of the General Court) using a general range of international law
search terms, produced 124 judgments. See G. de Burca, ‘Internalization of International Law by
the CJEU and the US Supreme Court’, 13 International Journal of Constitutional Law 2015, at 992.

% See, e.g., F. Bordin, et al. (eds.), The European Union and Customary International Law
(Cambridge: Cambridge University Press 2022); T. Konstadinides, ‘Customary International Law
as a Source of EU Law: A Two-Way Fertilization Route?’, 35 Yearbook of European Law 2016,
513-532; A. Gianelli, ‘Customary International Law in the European Union’, in E. Cannizzaro, et
al. (eds.), International Law as Law of the EU (Leiden: Brill 2012), 91.

* A notable exception is T. Molnar, ‘The Court of Justice of the EU and the Interpretation of
Customary International Law: Close Encounters of a Third Kind?’, in P. Merkouris, et al. (eds.),

1" CLEER PAPERS 2024/1
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to the study of interpretation of customary international law, a topic which itself
has remained at the margin of scholarly attention until recently, but will also
feed into broader debates pertaining to the EU’s (and its courts’) interaction
with international law. First, the CJEU’s role in the interpretation of CIL norms
applicable in a given dispute may serve as a benchmark against which its (type
of) engagement with international law can be assessed and criticised. As | have
discussed elsewhere,® the CJEU has been quite reluctant to undertake itself
the task of ascertaining the existence of a general practice that is accepted as
law. Instead, in the context of CIL identification, it tends to defer to the author-
ity of the ICJ. However, if the analysis shows that the CJEU plays a significant
role in interpreting customary norms before applying them in a given case then
the critique voiced earlier to the effect that the Court is ‘a shy disciple rather
than an enquiring peer’® would lose some of its persuasive force. As Ryngaert
stresses: ‘Indeed, assuming that customary norms existentially stabilise at one
point, after which they are simply interpreted, there is no need for an elaborate
process of identifying a customary norm de novo.” In this sense, the query at
the heart of this contribution, namely whether, and if so how, the CJEU inter-
prets CIL rules relevant in a given dispute, could also inform and make more
nuanced our framework of understanding and assessing the Court’s approach
to international law more broadly.

This is particularly the case since the relevant debate has been largely conducted
through the ‘openness/hostility’ prism. While, for some authors, the CJEU re-
mains friendly and open towards international law,? others argue that more recent
case-law evidences a more reserved, inward-looking attitude.® Thus, even at
the descriptive level, the ‘openness/hostility’ dichotomy fails to provide a clear
answer to the CJEU'’s relationship with international law. More fundamentally,
this dichotomy is unable to account for how the CJEU actually uses interna-
tional law in its practice. If the very terms of the debate only allow us to consider
whether the CJEU employed international law norms in its reasoning in order
for a given judgment to be considered as ‘open/friendly,” then any engagement
with international law could be construed as a sign of ‘openness’ — even if it is
fundamentally flawed.' Thus doing away with the unhelpful categories of ‘open-

The Interpretation of Customary International Law in International Courts: Methods of Interpretati-
on, Normative Interactions and the Role of Coherence (Cambridge: Cambridge University Press,
forthcoming 2023).

® E. Kassoti, ‘Fragmentation and Inter-Judicial Dialogue: The CJEU and the ICJ at the Interface’,
8 European Journal of Legal Studies 2015, 21-49.

¢ ibid., at 46.

" C. Ryngaert, ‘Customary International Law Interpretation: The Role of Domestic Courts’, in
P. Merkouris, et al. (eds.), The Theory, Practice and Interpretation of Customary International Law
(Cambridge: Cambridge University Press 2022), 481, at 487.

8 See, e.g., A. Rosas, ‘The European Court of Justice in Context: Forms and Patterns of Judicial
Dialogue’, 1 European Journal of Legal Studies 2007, 121-136.

° See, e.g., J. Klabbers, ‘Vélkerrechtsfreundlichkeit? International Law and the EU Legal Or-
der’, in P. Koutrakos (ed.), European Foreign Policy (Cheltenham: Edward Elgar 2011), 95, at 111.

® Graham Butler and the present author have expounded on this point in E. Kassoti and G.
Butler, ‘The Approach of the CJEU to International Law: Towards a Context-Specific Approach’, in
E. Fahey and |. Mancini (eds.) Understanding the EU as a Good Global Actor: Ambitions, Values
and Metrics (Cheltenham: Edward Elgar 2022), 261.
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ness/hostility’ and focusing instead on the actual circumstances, issues under
consideration and normative and interpretative choices faced by the CJEU in
a given case would allow us to construe a more accurate picture of the Court’s
actual use and interpretation of international law in its judicial practice.

In this context, it bears noting that part of the literature has attempted to capture
the CJEU’s inconsistent approach to international law in its case-law and to
overcome the ‘openness/hostility’ dichotomy by focusing on the ‘international
or domestic’ role that the Court may play in a given case.™ Thus, according to
Odermatt:

When it acts as an international court, the CJEU interprets and applies interna-
tional law to resolve disputes. It acts as a domestic (constitutional) court when it
determines how international law can have effect in the EU legal order and the extent
to which international law can be used as a yardstick to judge the validity of EU acts
[...] [T]he Court is much more open to international law when it fulfils the former role
and more guarded when it fulfils the latter.

The present author is not convinced that this lens has much explanatory force.
First, this dichotomy is confusing at the descriptive level. While some authors
describe the CJEU as an international court,' others describe it as a regional
court™ and yet others as a domestic court’ — thereby raising questions about
what these labels really mean and thus, what their descriptive value actually
is. Furthermore, proponents of the ‘international/national court’ approach argue
that: ‘like domestic courts that apply and interpret customary international law,
the CJEU deals with international law in a very specific legal context. In these
cases, it is primarily focused on resolving a dispute that arose in the context of
EU law, and will often apply international law as a means of applying EU law.’*®
However, apart from the ICJ that is the only court with potentially unlimited
subject-matter jurisdiction, all courts (international, regional and domestic) apply
international law ‘in a very specific legal context.” For instance, the European
Court of Human Rights’ (ECtHR) task is to primarily interpret and apply the Eu-

" J. Odermatt, ‘The Court of Justice of the European Union: International or Domestic Court?’,
3 Cambridge International Law Journal 2014, at 696; O. Ammann, ‘The Court of Justice of the Eu-
ropean Union and the Interpretation of International Legal Norms: To Be or Not to Be a “Domestic”
Court?’, in S. Besson and N. Levrat (eds.), The European Union and International Law (Geneva:
Schulthess 2015), 153; F. Pasqual-Vives, ‘The Identification of Customary International Law be-
fore the Court of Justice of the European Union: A Flexible Consensualism?’, in F. Bordin, et al.,
supra note 3, 123.

2 J. Odermatt, supra note 11, at 696.

® See, e.g., K. Alter, The New Terrain of International Law: Courts, Politics, Rights (Princeton:
Princeton University Press 2014), 68-111.

4 See, e.g., Y. Shany, ‘International Courts as Inter-Legality Hubs’, in J. Klabbers and G. Pa-
lombella (eds.), The Challenge of Inter-Legality (Cambridge: Cambridge University Press 2019),
319, at 321.

'® See, e.g., Final Report of the International Law Association Study Group on Principles on the
Engagement of Domestic Courts with International Law, prepared by A. Tzanakopoulos, Co-rap-
porteur of the Study Group (2016), para. 4, available at <https://www.ila-hqg.org/en_GB/documents/
conference-study-group-report-johannesburg-2016>.

'6 J. Odermatt, International Law and the European Union (Cambridge: Cambridge University
Press 2021) at 52.
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ropean Convention of Human Rights — something that has not prevented it from
issuing hundreds of judgments that contain sections on ‘relevant international
law.”"” More fundamentally, the CJEU’s jurisprudence does not bear out the
proposition that the CJEU is much more open towards international law when it
functions in an ‘international court mode,’i.e., when it interprets international law
and it is not called upon to act as a gatekeeper between the two legal orders.

The contrast in the Court’s line of argumentation in Brita'® and Anastasiou' on the
one hand, and Psagot® on the other illustrates this point well. In Anastasiou the
Court did not address at all the argument put forward by the Greek Government
to the effect that acceptance of the certificates issued by the Turkish authorities
in Northern Cyprus would be tantamount to violating a number of UN Security
Council Resolutions condemning the Turkish occupation. Although the Court did
acknowledge the de facto partition of the island, the problems stemming from
this situation were merely regarded as pertaining to the ‘internal affairs of Cyprus’
which should be resolved ‘exclusively by the Republic of Cyprus, which alone is
internationally recognized.’?' Similarly, in Brita, despite an express invitation by
the Advocate General (AG) to analyse the legal status of Israel’s presence in the
West Bank for the purpose of establishing the territorial scope of the EU-Israel
Association Agreement,?? the Court decided the matter solely with reference
to the ‘politically detached’ principle of pacta tertiis.?* On this basis, the Court
concluded that the territorial scope of the EU-Palestine Liberation Organization
Association Agreement implicitly restricted the territorial scope of the EU-Israel
Association Agreement.?* In Psagot, the CJEU was essentially asked whether
foodstuffs originating in a territory occupied by Israel must, under EU law, bear
an indication to the effect that they come from an ‘Israeli settlement.” In this
case, the Court — in no uncertain terms — characterised Israel’s presence in the
Palestinian territories as occupation and condemned its settlement policy as
being inconsistent with international law.? This constitutes a welcome departure
from its previous case-law where the Court carefully avoided any reference to
the status of a territory as ‘occupied’ — a judicial strategy which was undoubtedly
deployed, inter alia, in order to avoid being drawn into political storms. In this
light, the Court’s approach to international law in its case-law is far too complex

T A. Pellet, ‘Should We (Still) Worry About Fragmentation?’, in A. Follesdal and G. Ulfstein
(eds.), The Judicialization of International Law: A Mixed Blessing? (Oxford: Oxford University
Press 2018), 228, at 240.

'8 ECJ, Case C-386/08, Firma Brita GmbH v. Hauptzollamt Hamburg—Hafen [2010]
ECLI:EU:C:2010:91 (Brita).

' ECJ, Case C-432/92, The Queen v. Minister of Agriculture, Fisheries and Food, ex parte S.P.
Anastasiou (Pissouri) Ltd et al. [1994] ECLI:EU:C:1994:277 (Anastasiou ).

20 ECJ, Case C-363/18, Organisation juive européenne and Vignoble Psagot [2019]
ECLI:EU:C:2019:954 (Psagot).

2! Anastasiou I, supra note 19, para. 47.

2 Opinion of AG Bot in ECJ, Case C-386/08, Firma Brita GmbH v. Hauptzollamt Hamburg—Hafen
[2009] ECLI:EU:C:2009:674, paras. 109-112.

2 G. Harpaz and E. Rubinson, ‘The Interface between Trade, Law and Politics and the Erosion
of Normative Power Europe: Comment on Brita’, 35 European Law Review 2010, at 566.

2 Brita, supra note 18, paras. 50-53.

% psagot, supra note 20, paras. 34, 48, 56.
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to be explained on the basis of the international or domestic role which the
CJEU is supposed to play in the context of a given case. The value of apply-
ing a highly contextualised lens to assess the relevant case-law has also been
acknowledged by proponents of the ‘international/domestic’ court approach. As
Ammann stresses:

To conclude, ‘to be or not to be a domestic court’ may well be a rhetorical question.
What is relevant from the perspective of both international and domestic law, is less
whether a court is a national, a regional or an international one. What matters more
is what law this court applies — and how.?®

Furthermore, assessing the Court’s interpretative practice when it comes to
customary international law has something of value to add to the ongoing debate
regarding the possible normative contours of Article 3(5) TEU.?” The CJEU’s
approach to international law offers a tangible yardstick against which the EU’s
constitutional commitment to ‘the strict observance of international law’ (Article
3(5) TEU), and thus, its claim to the ethos of international law, can be measured.
As AG Wathelet stressed in his Opinion in the Western Sahara Campaign UK
case, the CJEU is the only court with jurisdiction to review the EU’s external
action, and thus, to ensure that that action contributes to the ‘strict observance
of international law’ in accordance with Article 3(5) TEU.?

3. CUSTOMARY LAW-ASCERTAINMENT VS CUSTOMARY LAW
INTERPRETATION: THE VIEW FROM THE CJEU

One of the main aims of the TRICI-Law project is to prove that CIL norms are
amenable to interpretation — as opposed to merely identification of their exist-
ence and content on the basis of the two-element approach as per Article 38(1)
(c) of the ICJ Statute. In this sense, the project subscribes to the transposability
to CIL of the view, developed in relation to international agreements as well as
other sources of international law such as unilateral acts,?® that interpretation
serves two main functions, namely that of determining what qualifies as a legal

% 0. Ammann, supra note 11, at 178 (emphasis in original).

27 p.-J. Kuijper, “It Shall Contribute to ... the Strict Observance and Development of International
Law...” The Role of the Court of Justice’, in The Court of Justice and the Construction of Europe:
Analysis and Perspectives on Sixty Years of Case Law (The Hague: TMC Asser Press 2013), 589;
E. Cannizzaro, ‘The Value of the EU International Values’, in W.T. Douma, et al. (eds.), The Evolving
Nature of EU External Relations Law (The Hague: T.M.C. Asser Press 2021), 3; R. Dunbar, ‘Article
3(5) TEU a Decade on: Revisiting “strict observance of international law” in the Text and Context
of other EU Values’, 28 Maastricht Journal of European and Comparative Law 2021, 479-497; E.
Kassoti and R. A. Wessel, ‘The Normative Effect of Article 3(5) TEU: Observance and Development
of International Law by the European Union’, in P. Garcia Andrade (ed.), Interacciones entre el De-
recho de la Unién Europea y el Derecho Internacional Publico (Valencia: Tirant lo Blanch 2023), 1.

2 AG Wathelet, Opinion to Case C-266/16, Western Sahara Campaign UK v. Commissioners
for her Majesty’s Revenue and Customs and Secretary of State for Environment, Food and Rural
Affairs [2018] ECLI:EU:C:2018:1, para 85.

2 See, e.g., E. Kassoti, ‘Interpretation of Unilateral Acts in International Law’, 69 Netherlands
International Law Review 2022, 295-326.
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norm (law-ascertainment) and that of determining the meaning of a given norm
(content determination).*® As Merkouris explains:

Interpretation deals with identifying the content of a CIL rule, after it has come into
existence [...] [O]nce a CIL has been identified as having been formed, its continued
manifestation and application in a particular case will be dependent on the deductive
process of interpretation. In this manner, interpretation focuses on how the rule is to
be understood and applied after the rule has come into existence and for its dura-
tion.®'

Other authors have also supported the CIL interpretability thesis®?, in the sense
of ascertaining the meaning of a CIL rule once its existence and content have
been identified as well as delimiting its scope and effects. International®® and
domestic* judicial practice further attests thereto.

How does the case-law of the CJEU fit in this picture? There is evidence to
support the proposition that the Court does engage in the interpretation of CIL
rules applicable in a given case — instead of merely ascertaining their existence.
Two important caveats need to be inserted here. First, interpretive engagement
with CIL is much more evident in the AGs’ Opinions rather than in the text of the
Court’s judgments. In this context, the Court tends to merely refer to the AG’s
findings in support of the meaning, scope and effects ascribed to a particular
CIL rule. Secondly, even in AGs’ Opinions, such engagement seems to be, to
a large extent, implicit. In other words, although several Opinions attest to the
fact that the AGs engage in the (distinct) intellectual operation of clarifying the
meaning of pre-existing CIL norms, this is not clearly or expressly articulated.

The line of case-law pertaining to immunities of states from jurisdiction is a
good example. The Mahamdia case concerned the applicability of the inter-
national law rules on jurisdictional immunities of states in the context of an
unfair dismissal claim brought before German courts by a driver employed by
the Algerian embassy.*® In his Opinion, AG Mengozzi, having taken note of the

30 J. d’Aspremont, ‘The Multidimensional Process of Interpretation: Content-Determination and
Law-Ascertainment Distinguished’, in A. Bianchi, et al. (eds.), Interpretation in International Law
(Oxford: Oxford University Press 2015), 111, at 118.

31 P. Merkouris, ‘Interpreting the Customary Rules on Interpretation’, 19 International Community
Law Review 2017, at 136 (emphasis in original).

% See, e.g., A. Orakhelashvili, The Interpretation of Acts and Rules in Public International Law
(Oxford: Oxford University Press 2008) 286-287, 496-510. See also R. Di Marco, ‘Customary
International Law: Identification versus Interpretation’, in P. Merkouris, et al., supra note 7, 414.

% For a comprehensive overview, see P. Merkouris, supra note 1, 6-27. See, e.g., Dissenting
Opinion of Judge Charlesworth in ICJ, Question of the Delimitation of the Continental Shelf between
Nicaragua and Colombia beyond 200 Nautical Miles from the Nicaraguan Coast, Judgment of 13
July 2023, para. 11, available at <https://www.icj-cij.org/sites/default/files/case-related/154/154-
20230713-jud-01-07-en.pdf>; Dissenting Opinion of Judge Tanaka in North Sea Continental Shelf
Cases, ICJ Reports 1969, 172, at 182; Mondev International Ltd v. United States of America, Award
of 11 October 2002, ICSID Case No. ARB(AF)/99/2, para. 113.

3 See the practice mentioned in C. Ryngaert, supra note 7, and also in N. Mileva, ‘The Role
of Domestic Courts in the Interpretation of Customary International law: How Can We Learn from
Domestic Interpretive Practices?’, in P. Merkouris, et al., supra note 7, 453.

% ECJ, Case C-154/11, Ahmed Mahamdia v. People’s Democratic Republic of Algeria [2012]
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uncertainty surrounding the rules on state immunity under public international
law, confirmed that the rule of relative immunity has replaced that of absolute
immunity based on the fundamental distinction between acts committed jure
imperii and acts committed jure gestionis.*® Against this background, and while
highlighting the difficulty of establishing clear criteria for distinguishing between
sovereign and non-sovereign acts, the AG relied on relevant ECtHR case-law as
well as international instruments in order to conclude that in casu Algeria could
not invoke immunity from jurisdiction.®” Although AG Mengozzi did not actually
use the term ‘interpretation,’ his line of reasoning shows that what he was actu-
ally doing was to interpret the scope of rule of relative immunity by focusing on
the distinction between sovereign and non-sovereign acts while accepting the
existence of the core norm, namely that states enjoy immunity for acts performed
in the exercise of sovereign powers. The Court cited to the AG’s Opinion and
endorsed his interpretation to the effect that the content of the international law
rule concerning the immunity of states from jurisdiction is restrictive rather than
absolute and thus, it found that the embassy was carrying out acts of a private
nature in employing the claimant.®®

While Mahamdia concerned the delimitation of the scope of the rule on state
jurisdictional immunity in labour-related disputes, in Rina the Court was faced
with the question of whether such immunity extended to private companies
delegated by the flag state the task of performing classification and certifica-
tion activities.*® AG Szpunar began by highlighting that while international law
has recognized the rule on relative (as opposed to absolute) immunity ‘difficulty
nevertheless persists in determining the exact scope of immunity from jurisdic-
tion’ since the distinction between sovereign and non-sovereign acts remains
unclear.®® The AG tackled the question in two steps: first, he enquired into
whether a specific rule of CIL extending immunity to non-state bodies carrying
out classification and certification activities on behalf of a state has emerged
— as an exception to the core norm of relative immunity.*' Having established
that no such CIL rule has emerged, the AG then continued by examining the
‘parameters of immunity from jurisdiction ratione materiae.’** Thus, in essence
the AG proceeded to interpret the scope of relative immunity for the purpose of
ascertaining whether it encompasses classification and certification activities
carried out by private parties.

ECLI:EU:C:2012:491 (Mahamdia).

% AG Mengozzi, Opinion to Case C-154/11, Ahmed Mahamdia v. People’s Democratic Republic
of Algeria [2012] ECLI:EU:C:2012:309, paras. 19-22.

¥ ibid., paras. 23-27.

% Mahamdia, supra note 35, paras. 55-57.

%9 ECJ, Case C-641/18, LG and Others v. Rina SpA, Ente Registro Italiano Navale [2020]
ECLI:EU:C:2020:349 (Rina). For analysis, see A. Spagnolo, ‘A European Way to Approach (and
Limit) the Law on State Immunity? The Court of Justice in the RINA Case’, 5 European Papers
2020, 645-661.

40 AG Szpunar, Opinion to Case C-641/18, LG and Others v. Rina SpA, Ente Registro Italiano
Navale [2020] ECLI:EU:C:2020:3, para. 37 (emphasis added).

“!ibid., para. 108.

42 ibid., paras. 109-110.
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In performing this hermeneutic task, the AG relied on: (i) the (non-binding) UN
Convention on Jurisdictional Immunities and their Property* which militates
in favour of a presumption against the extension of state immunity to private
bodies;* and (i) EU secondary legislation which clarifies the scope of (customary
law) obligations arising for flag states under the UNCLOS and SOLAS Conven-
tions in the area of maritime security*® in order to conclude that the entities in
question could not claim immunity to the extent that their classification and cer-
tification operations were performed without recourse to public powers.*® More
particularly, the AG relied on recital 16 of Directive 2009/15* which expressly
states that immunity is ‘a prerogative that can only be invoked by member states
as an inseparable right of sovereignty and therefore that cannot be delegated.’
The argumentation of the parties which expressly concerned the role that the
recital should play in interpreting the rule on relative immunity further buttresses
the proposition that the task at hand was one of interpretation and not of mere
identification of the existence and content of the relevant CIL norm. As the AG
noted in his Opinion, the defendants in the case at bar specifically challenged
the relevance of the recital — which has no binding force and is only applicable
to member states — in interpreting the relevant CIL norm.*® While the AG con-
ceded that the directive indeed only concerns member states, this does not
result ‘from any intention on the part of the EU legislature to restrict the reach
of its interpretation of the principle of customary international law concerning
immunity from jurisdiction, but from the fact that the EU mandate extends to
member states alone.’*® According to the AG, regardless of the weight to be
attached to the recital, in the context of interpreting the core international law
norm, the same conclusion, namely the non-extension of the immunity rule to
private actors, can be derived on the basis of the application of the autonomous
EU law criteria for distinguishing between sovereign and non-sovereign acts.* In
a similar vein to the Mahamdia judgment, the CJEU, citing to the AG’s Opinion
simply asserted the relative nature of state immunity and its inapplicability in
casu — without more analysis.”’

The Western Sahara saga provides numerous examples bearing out the proposi-
tion that the CJEU interprets CIL norms before applying them — with the caveats
mentioned above. Western Sahara constitutes both a non-self-governing territory
whose people have the right to self-determination® and a territory that is occu-

43 United Nations Convention on Jurisdictional Immunities of States and Their Property 2004, not
yetin force, available at <https://legal.un.org/ilc/texts/instruments/english/conventions/4_1_2004.pdf>.

4 AG Szpunar, supra note 40, para. 114.

4 ibid., paras. 115-128. See in particular Art. 94 UNCLOS and ch. 1, Reg. 6 SOLAS. For ana-
lysis see A. Spagnolo, supra note 39, at 659.

4 AG Szpunar, supra note 40, para. 129.

47 Recital 16 of directive 2009/15/EC of the European Parliament and of the Council on common
rules and standards for ship inspection and survey organisations and for the relevant activities of
maritime administrations (recast), OJ [2009] L 131, 23.4.2009, 47.

48 AG Szpunar, supra note 40, para. 121.

9 ibid., para. 125 (emphasis in original).

0ibid., para. 127.

" Rina, supra note 39, paras. 57-58.

°2 Western Sahara, Advisory Opinion, ICJ Reports 1975, 12, at 68, para. 162.
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pied by Morocco.®® The EU has carefully avoided pronouncing on the exact legal
status of Morocco vis-a-vis Western Sahara and it has entered into a number of
treaties with Morocco that de facto extended to Western Sahara — the legality
of which came under judicial scrutiny in the context of the Front Polisario | **
and Western Sahara Campaign UK *° cases. The Grand Chamber of the CJEU
dealt with the two cases in 2016 and in 2018 with essentially the same line of
reasoning. By eschewing engagement with the question of the legal status of
Western Sahara as an occupied territory as well as with the international legal
obligations incumbent upon the EU exactly because of this status,®® the CJEU
concluded that: (i) Western Sahara has a status separate and distinct to that of
Morocco and as such, it was not legally included in the territorial scope of the
EU-Morocco agreements; and (ii) that international law, nevertheless, allows
the inclusion of Western Sahara in these agreements as long as the people of
the territory in question have consented thereto.*

Against this background, the Commission entered into consultations with local
stakeholders which culminated into the express inclusion of the territory and
waters of Western Sahara in the territorial scope of the EU-Morocco agree-
ments.*® This resulted in renewed litigation before the CJEU and in the 2021
General Court’s Front Polisario Il judgments.®® The General Court found that
the principles of self-determination and the relative effect of treaties mean that
Western Sahara has a status separate and distinct to that of Morocco, and as
such, it constitutes a third party to any international agreement between the
Union and Morocco.®® Thus, extending the territorial scope of any EU-Morocco

%3 See, e.g., The Queen on the Application of Western Sahara Campaign UK v. Commissioners
for Her Majesty’s Revenue and Customs and the Secretary of State for the Environment, Food
and Rural Affairs [2015] EWHC 2898, paras. 40, 43.

% ECJ, Case C-104/16 P, Council of the European Union v. Front populaire pour la libération
dela saguia-el-hamra et du rio de oro [2016] ECLI:EU:C:2016:973 (Front Polisario I).

%5 ECJ, Case C-266/16, The Queen on the Application of Western Sahara Campaign UK v.
Commissioners for Her Majesty’s Revenue and Customs, Secretary of State, Food and Rural
Affairs [2018] ECLI:EU:C:2018:118 (Western Sahara Campaign UK).

% For analysis of the Front Polisario and Western Sahara Campaign judgments, see E. Kassoti,
‘The Compatibility of EU International Agreements Extending to Occupied Territories with Inter-
national Law: Front Polisario and Western Sahara Campaign UK’, in G. Butler and R. A. Wessel
(eds.), EU External Relations Law: The Cases in Context (Oxford: Hart Publishing 2022), 817.

57 Front Polisario I, supra note 54, paras. 106-107; Western Sahara Campaign UK, supra note
55, paras. 63-64.

% See Council Decision 2019/217 of 28 January 2019 on the conclusion in the form of an Ex-
change of Letters between the European Union and the Kingdom of Morocco on the amendment of
Protocols 1 and 4 to the Euro-Mediterranean Agreement establishing an association between the
European Communities and their Member States, of the one part, and the Kingdom of Morocco,
of the other part, OJ [2019] L 34, 6.2.2019, 1. See also Council Decision of 2019/441 of 4 March
2019 on the conclusion of the Sustainable Fisheries Partnership Agreement between the European
Union and the Kingdom of Morocco, the Implementation Protocol thereto and the Exchange of
Letters accompanying the Agreement, OJ [2019] L 77, 20.3.2019, 4.

% GC, Joined Cases T-344/19 and T-356/19, Front populaire pour la libération de la Saguia-el-
Hamra et du Rio de oro v. Council of the European Union [2021] ECLI:EU:T:2021:640; GC, Case
T279/19, Front populaire pour la libération de la Saguia-el-Hamra et du Rio de oro v. Council of the
European Union [2021] ECLI:EU:T:2021:639. The content of the two judgments is nearly identical
and thus, for the sake of brevity, the references made here will be to Joined Cases T-344/19 and
T-356/19 (Front Polisario Il).

80 Front Polisario Il, supra note 59, paras. 201-202.
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agreement to the territory necessarily entails obtaining ‘the consent of the people
of Western Sahara.”®' The Court found that the consultations carried out by the
EU institutions did not meet the requisite threshold since they merely involved
obtaining the consent of the local population, namely the people currently living in
the territory, instead of the people of the territory, namely the Saharawi people.

Despite the various shortcomings this line of case-law suffers from, both in
terms of methodology and in terms of substantive analysis, it is important to
highlight for present purposes that it attests to the fact that the Court engages
in the delimitation of the meaning and scope of CIL norms and not in a mecha-
nistic application thereof. Thus, for example, in Front Polisario I, AG Wathelet
interpreted the concept of ‘subsequent practice’ within the meaning of Article
31(3)(b) Vienna Convention on the Law of Treaties (VCLT)® in order to support
the proposition that such practice is not in itself decisive in ascribing mean-
ing to treaty terms and that it may not override the clear wording of a treaty.®*
Similarly, the AG interpreted the scope and applicability of the pacta tertiis rule
in the case at bar with reference to Article 73 UN Charter and to the separate
and distinct legal status of Western Sahara as a non-self-governing territory.®®
The AG also interpreted the content of the principle of permanent sovereignty
over natural resources and the obligations incumbent upon third parties on the
basis of that principle in order to conclude that the Union has not infringed the
principle.® The Front Polisario | judgment also evidences the CJEU's interpretive
engagement with the relevant CIL norms. Thus, for example, the CJEU relied on
various international instruments, such as the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment and the European
Convention for the Protection of Human Rights and Fundamental Freedomes,
in order to support the proposition that Article 29 VCLT creates a presumption
against extraterritoriality.®” The Court invoked those instruments to buttress its
interpretation of Article 29 VCLT as meaning that a treaty applies in principle
to the geographical space where a state exercises its full sovereign powers.
In Western Sahara Campaign UK, AG Wathelet engaged extensively with the
delimitation of the meaning and scope of the relevant CIL norms, including the
right to self-determination;® the principle of permanent sovereignty over natural
resources;® the obligation of non-recognition;”® as well as different IHL rules
pertaining to the status of a state as an ‘occupying power’”" and the capacity of
occupying powers to conclude international agreements covering the occupied

" ibid., paras. 322-364.

%2 ibid., para. 364.

8 Vienna Convention on the Law of Treaties 1969, 1155 UNTS 331.

8 AG Wathelet, Opinion to Case C-104/16 P, Front Polisario I, supra note 54 [2016]
ECLI:EU:C:2016:677, paras. 89-96.

% ibid., paras. 101-105.

% ibid., paras. 290-296.

7 Front Polisario I, supra note 54, paras. 96-97.

% AG Wathelet, Opinion to Western Sahara Campaign UK, supra note 28, paras. 181-183.
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territory. "2 Thus, the CJEU practice confirms that, far from accepting that the
application of the two-element approach suffices in order to determine the con-
tent of a given CIL rule, CIL is interpretable and that, in its practice, the Court
engages in CIL interpretation.

Against this background, the next question to be answered pertains to how the
CJEU actually interprets CIL norms, i.e., what are the interpretative methods
employed by the Court. In this context, the analytical categories put forward by
Ryngaert are useful. These are: a) autonomous CIL interpretation (that is, inter-
pretation by the law-applying agencies in an autonomous manner and without
taking their cue from international courts); b) deference to CIL interpretation by
international courts; and c) interpreting CIL norms laid down in in authoritative
written documents.” The relevant practice shows that, in a similar fashion to
the process of customary law identification, the Court does not really engage
in autonomous interpretation of the applicable CIL rules. Rather, it tends to rely
on the case-law of international (and sometimes, domestic) courts and on inter-
national written instruments (purportedly codifying CIL norms) as a short-cut for
determining the meaning, scope and effects of CIL rules. The above exposition
already contains some examples of this practice and an exhaustive account
would be beyond the scope of this paper,”* however, some further instances
thereof will be briefly mentioned here. In Mahamdia and in Rina the AGs relied
on national case-law, the jurisprudence of the ECtHR as well as on different
instruments such as the UN Convention on Jurisdictional Immunities and their
Property and the European Convention on State Immunity’® and academic lit-
erature in order to delimit the meaning and scope of states’ relative immunity.”
From a methodological point of view, reliance on written instruments that codify
CIL norms for the purpose of ascertaining the meaning to be ascribed to a given
norm, could be understood as systemic interpretation — where the text of the
rule in the written instrument qualifies as a ‘relevant rule of international law’ by
way of analogy to Article 31(3)(c) VCLT.”” In Front Polisario I, AG Wathelet relied
on ICJ judgments’ as well as on a 2002 legal opinion issued by the UN Under-
Secretary General for Legal Affairs and Legal Counsel, Hans Corell,” in order
to define the meaning and scope of the principle of permanent sovereignty over
natural resources.® Similarly, in Western Sahara Campaign UK, the AG relied on

2 ibid., paras. 251-254.

C. Ryngaert, supra note 7, at 493.

See further T. Molnar, supra note 4, 12-14.

AG Mengozzi, supra note 36, paras. 17-27; AG Szpunar, supra note 40, paras. 34-129.
European Convention on State Immunity 1972, available at <https://rm.coe.int/16800730b1>.

" P. Merkouris, Article 31(3)(c) VCLT and the Principle of Systemic Integration: Normative
Shadows in Plato’s Cave (Leiden: Brill, Nijhoff 2015) at 272. See also C. Ryngaert, supra note 7,
at 502; T. Molnar, supra note 4, at 12.

8 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda),
ICJ Reports 2005, 168, para. 244.

9 Letter dated 29 January 2002 from the Under-Secretary-General for Legal Affairs, the Legal
Counsel, Hans Corell, addressed to the President of the Security Council (12 February 2002) UN
Doc. S/2002/161, para. 6.

8 AG Wathelet, Opinion to Front Polisario I, supra note 64, paras. 287-297.
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the International Covenant on Civil and Political Rights®' as well as on a number
of UN GA resolutions, ICJ case-law®? and literature in order to determine the
meaning and scope of the right to self-determination.®®* More recently, in Front
Polisario II, the Court had recourse to a number of ICJ judgments® in order to
delimit the content and scope of consent under the pacta tertiis rule — for the
purpose of ascertaining whether the newly adopted EU-Morocco agreements
expressly including the territory and waters of Western Sahara in their territorial
scope meet the requisite threshold of ‘consent of the people of the territory.’®

At this juncture, one may wonder whether the fact that the CJEU does not en-
gage in autonomous interpretation negatively impacts the interpretative outcome
and, more broadly, the Court’'s engagement with international law. This is too
difficult to judge in the abstract. At face value, there is nothing inherently wrong
in ‘outsourcing’ the task of interpretation of CIL norms to other law-interpreters,
and more particularly the ICJ, provided that this is done carefully, and without
transplanting ‘lock, stock and barrel’ solutions, namely adopting an interpretation
of a CIL rule without understanding the broader structure and logic of international
law as well as the legal issues at bar in each case. In this context, the issue
of misinterpretation of CIL norms® by the CJEU becomes important. Is there
evidence of lack of methodological rigour in the content-determination of CIL
norms in the case-law of the CJEU? The next section deals with this question.

4. LIMITS OF INTERPRETATION: MISINTERPRETATION

Another core aim of the TRICI-Law project is to clarify the limits of CIL interpreta-
tion by identifying instances where the interpreter moves away from ascertain-
ing the precise content, scope of and possible exceptions to a core CIL norm
and enters into the terrain of incorrect interpretation. ® This is usually the result
of ignoring the restrictions imposed on the interpretative exercise both by the
nature of the international legal system and/or by the rule itself. % In this light,
this section explores instances of misinterpretation of CIL norms by the CJEU.

8 International Covenant on Civil and Political Rights 1966, 999 UNTS 171.

82 East Timor (Indonesia v. Australia), ICJ Reports 1995, 90, para. 29; Legal Consequences
of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, ICJ Reports
2004, 136, paras. 88, 156.

8 AG Wathelet, Opinion to Western Sahara Campaign UK, supra note 28, paras. 102-107.

8 Delimitation of the Maritime Boundary in the Gulf of Maine Area, ICJ Reports 1984, 246,
paras. 127-130, 138-140; Legal Consequences of the Separation of the Chagos Archipelago from
Mauiritius in 1965, Advisory Opinion, ICJ Reports 2019, 95, paras. 160, 172, 174.

8 Front Polisario Il, supra note 59, paras. 323-325. The Court found that in casu the consulta-
tions carried out by the Commission with local stakeholders did not meet the requisite threshold.

8 As Arajarvi notes: ‘[M]isinterpretation by definition is not concerned with motivations, but
it simply refers to “the act of forming a wrong understanding of something that is said or done,
or an example of a wrong understanding.” N. Arajérvi, ‘Misinterpreting Customary International
Law: Corrupt Pedigree or Self-Fulfilling Prophecy?’in P. Merkouris, et al., supra note 7, 40, at 48.

8 P. Merkouris, supra note 1, at 41.
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An important caveat needs to be inserted here. Discussing cases of misinter-
pretation of CIL norms implies that the CJEU actually identified and interpreted
(presumably, in an erroneous manner) a relevant CIL norm before applying it in
a given case. However, it is important not to lose sight of the fact that in some
cases the CJEU has framed the dispute in such a way as to avoid identifying
(and subsequently, interpreting) a relevant CIL norm altogether. This practice®
may not be technically considered as ‘misinterpretation’ as the Court does not
actually engage in interpretation but it is important to note in the light of the
broader points made at the beginning of the paper regarding the Court’s en-
gagement with international law. Focusing on instances of misinterpretation
stricto sensu does not allow one to take into account cases where the dispute
at bar involved an international law dimension which has been simp