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Foreword

Since adoption of the 1977 Protocols Additional to the 1949 Geneva Conventions,
the law governing armed conflict has developed primarily through the jurispru-
dence of international tribunals or by means of treaties setting forth restrictions and
prohibitions on the weaponry of war. The latter have included conventions on non-
detectable fragments, mines, booby-traps, incendiaries, blinding lasers, chemical
weapons and cluster munitions. Other new treaty laws in the field have generally
been limited to conventions enhancing the protection of especially vulnerable
persons and objects, such as children and cultural property. Indeed, no treaties
developing the general principles of law governing the conduct of hostilities have
been adopted since the Additional Protocols. All indications are that this trend
towards relying on weapons law to limit warfare will continue.

Interestingly, efforts to craft new weapons legal regimes are increasingly led
either by states that have a low likelihood of ever using these weapon systems in
combat or by non-governmental organisations. In other words, the process appears
to be slipping from the hands of those states which have the greatest immediate
vested interest in the weapons in question and that best understand when and how
those weapons are likely to be employed. This trend appears to be accelerating.
Paradigmatic examples include anti-drone advocacy and the campaign to ban
autonomous weapon systems. The former is paradoxical since most experts agree
that although drones, like all weapons, may be used in violation of the law of armed
conflict, their unique characteristics, especially their sensor suite and ability to loiter
over a proposed target, usually render them more discriminate than manned systems.
The latter is likewise enigmatic in the sense that the critics seem to have adjudged
autonomous weapons unlawful per se based purely on speculation as to how they
might perform and without consideration of how they could be employed tactically
to minimise civilian harm. As these examples illustrate, contemporary weapons
campaigns are often characterised by counter-factual and counter-normative
assertions that are often laden with emotion. With the stakes so high and the debate
so confused, informed dialogue by serious legal experts is badly needed.

The publication of this book, therefore, could not have been more propitious.
New Technologies and the Law of Armed Conflict offers a highly sophisticated
legal examination of four new technologies that will dramatically alter the face of
future warfare—cyber, space, nano and unmanned systems. The editors and
authors have clearly grasped the essential point that the relationship between law
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and weaponry is synergistic; new technologies of war inevitably affect the content
and understanding of the law of armed conflict and the law equally serves to
constrain their development, availability and method of use. This being so, it is
crucial that legal thinkers stay ahead of this dynamic. Working closely with
operators and technical experts, they must identify the valid legal issues that new
technologies raise, seek to understand how the weaponisation of new technology
might influence the extant normative regime, and try to ascertain whether new law
is needed to address unique characteristics of the systems. Such an understanding
is especially imperative when, as in the case of each weapon examined in this
book, the technology used to conduct military operations serves both civilian and
military purposes. New Technologies and the Law of Armed Conflict aptly achieves
these goals.

To examine the impact of the four new technologies on the legal battlefield, the
editors convened a carefully crafted group of scholar-practitioners for a forum at
the Australian National University in 2012; the product of the event is this book. It
is an approach that allowed for a robust peer vetting of the issues and the various
perspectives thereon. Of particular note in this regard is the composition of the
forum and of the authors invited to contribute to the book. The editors include an
experienced retired senior military legal officer with impressive scholarly cre-
dentials and an accomplished academic with a deep understanding of military
affairs. Joining them are serving and retired legal officers and distinguished aca-
demics. What sets this effort apart from others is that many of the authors have
extensive practical experience in dealing with the legal issues that the weapons and
weapons systems raise. They are therefore uniquely situated to help remedy the
knowledge, applicability, interpretation and perspective deficit which presently
plague much of the legal analysis with respect to these systems.

Simply put, New Technologies and the Law of Armed Conflict is a book that
matters. It will undoubtedly shape the development of the legal regimes that
emerge through interpretation of existing law and promulgation of lex scripta to
govern the weapons examined. As importantly, the book offers a mature appli-
cation of weapons law that can be used as a blueprint for examination of other new
technologies. I recommend it unreservedly to those who are involved in the
ongoing weapons debates, as well as those interested in the broader relationship
between law and war, and congratulate the editors and authors on this fine work.

Newport, Autumn 2013 Michael Schmitt
Charles H. Stockton Professor

United States Naval War College
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