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To the wrongly convicted and imprisoned,
in the hope they would be freed;

to all victims who still await criminal justice,
in the belief it shall prevail; and

to all journalists who, at the risk of losing
their own lives, courageously expose such sad
stories.



Foreword

There are several ways by means of which one could read the book by
Dr. Christopher Soler entitled The Global Prosecution of Core Crimes under
International Law. The book adopts a multi-layered approach in which every part is
both autonomous and functional to the larger design. This outcome may correspond
to the author’s own intellectual maturation while preparing his doctoral dissertation,
but has the distinct advantage that the reader can benefit both from each and every
chapter on its own, as well as from the entirety of the book as a whole for a unitary
vision. To this extent, the book can serve as a valuable frame of reference for jurists,
judges, legal practitioners, academics and public administrators who work in the
dynamic fields of international human rights law and international criminal law,
more so because the book has a noticeable substantive law dimension and a marked
procedural law perspective.

Christopher Soler earned his Ph.D. from the prestigious University of
Amsterdam, which degree led to this book, after conducting extensive research
under the supervision of Prof. Harmen van der Wilt, whose guidance helped him
deepen his reasoning relating to some delicate criminal responsibility issues in
addition to various institutional matters revolving around the very “architecture” of
international criminal justice as a system per se.

First, the book offers a bird’s-eye view on international criminal justice and
describes, in a competent and appropriate way, the diversified scope of jurisdic-
tional avenues which serve to bring to justice those accused of major international
crimes (the so-called “core crimes”, and the author expresses an interesting view on
this very terminology). The author scrutinizes the aut dedere aut judicare rule in the
detail it deserves. This certainly constitutes an overarching benefit of this work.

Secondly, the book examines some of the most crucial difficulties in interna-
tional criminal justice, namely the lack of cooperation, in particular in the execution
of arrest warrants and in the surrender of defendants. In this regard, the author offers
a number of interesting proposals and thought provoking comments with a view to
strengthen the cooperation system between states and the International Criminal
Court.
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Thirdly, the book presents a renewed perspective on domestic efforts to prose-
cute and punish persons accused of international crimes by supporting the notion
that a broader positive obligation for states to repress/punish core crimes is
emerging.

Fourthly, there are constructive reflections upon possible improvements to be
made to the coordination between the domestic and international level, so as to
transform an often confrontational relationship into a more collaborative one. The
vertical and horizontal systems of enforcement are thoroughly examined. This, in
and of itself, contributes to a better understanding of such systems and is another
enveloping benefit of this book. Moreover, both systems are integrated and dis-
sected systematically to provide the answer to the main research question of the
analytical study, this being: Which are the juridical obstacles to the surrender and/or
extradition of individuals wanted for core crimes? The examination and critical
analysis of both systems of enforcement of international criminal law in one and the
same work gives this book a significant edge over other studies which only deal
with the systems of enforcement individually and separately, just as though they
were completely distinct and detached frameworks. This is another underlying asset
of this work.

Finally, this book is a timely contribution to the broader debate on the future of
international criminal justice and on the possible ways to offer redress to the victims
of international crimes. The author combines his extensive practical experience as
an attorney involved in criminal law cases with a trans-national dimension
(extradition, judicial cooperation and so on), with diplomatic experience as State
representative in ICC-related matters, together with an academic approach which
leads him to offer both practical and expedient solutions.

In this vein, the author offers several potential options that could improve the
current situation. Moreover, reviewing the framework of existing rules, he identifies
a number of solutions which could strengthen the overall objective of rendering
justice for core crimes in a more efficient and effective manner.

An area where recent developments will potentially benefit from this work is the
establishment of mechanisms designed to collect and preserve evidence for possible
use in criminal proceedings either at national or international level, before tribunals
which are yet to be determined. In this regard, the International, Impartial and
Independent Mechanism to Assist in the Investigation and Prosecution of Persons
Responsible for the Most Serious Crimes under International Law Committed in the
Syrian Arab Republic since March 2011 (also known as the “IIIM”) established by
the UN General Assembly in December 2016 or the Investigative team to promote
accountability for Daesh/ISIL crimes (UNITAD) created by the Security Council in
September 2017, at the request of the Government of Iraq, come to mind. These
recent mechanisms as well as other nascent initiatives such as the proposed mul-
tilateral treaty for mutual legal assistance and extradition for the domestic prose-
cution of the most serious international crimes launched by the Netherlands
together with several other States, as well as the possible draft convention on the
prevention and repression of crimes against humanity emerging from the works
of the International Law Commission, seem to point to a “new era” for international
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criminal justice—the era of return to national jurisdiction, coherently—somehow—
with the principle of complementarity of the ICC jurisdiction.

Broadly speaking the author does not challenge the main underlying idea behind
the notion of complementarity that domestic courts are and remain the essential
avenue for the prosecution and punishment of international crimes. However, he
makes a clever attempt to offer a broader perspective that apart from domestic
courts includes a strengthened role for the ICC, legislative reforms and appropriate
implementation of the ICC Statute and domestication of international norms.

The book, which I strongly commend, offers innovative ideas on how to further
structure a functioning “global system” of international criminal justice where the
various actors involved would cooperate more effectively towards the objective of
rendering justice for victims of international crimes.

New York, USA/Catania, Italy
October–November 2018

Salvatore Zappalà
Professor of International and EU Law

University of Catania (Italy)

Editor-in-Chief, Journal of International
Criminal Justice

Member of the Steering Committee of the Antonio
Cassese Initiative for Justice, Peace & Humanity

Former Legal Adviser (2010–2018)
to the Permanent Mission of Italy

to the United Nations in New York
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Preface

This book deals with the prosecution of core crimes and is aimed at legal practi-
tioners (prosecutors, defence lawyers, magistrates and judges), jurists, experts of
criminal justice, researchers, public administrators, law students, human rights
activists and journalists. It provides the first comprehensive study of both systems
of enforcement of international criminal law, and of the relationship between these
systems, in one book by using with the same lens. It examines an under-studied
field of law and serves to increase an understanding of the two systems of
enforcement of international criminal law, these being the horizontal system of
enforcement and the vertical system of enforcement, also known as the
supra-national system and the inter-State system respectively. These are dealt with
separately, but the interaction between them is also assessed. This book differen-
tiates between various species (categories) of crimes, establishing a frame of ref-
erence for the ultimate consideration of the two systems of enforcement. It offers
perspectives which, in turn, can be used to improve the prevailing enforcement
regime. Moreover, it undertakes an exhaustive jurisprudential overview in assessing
the systems of enforcement of international criminal law. In so doing, it offers
insights about how the enforcement of international criminal law can be consoli-
dated and improved, both in so far as substantive international criminal law is
concerned and in respect of procedural international criminal law. By virtue of the
legal analysis therein, this book espouses a human rights law oriented critique to the
general enforcement of domestic, regional and international criminal justice.

It is distressing to contemplate why persons are investigated, prosecuted and
punished for various crimes such as theft, to give just one example, whereas they
are frequently not investigated, prosecuted and punished for mass atrocities (core
crimes) which, besides endangering international peace and security, cause
immense suffering and hardship to many human beings and to humankind in
general. This realpolitik, i.e. the failure to investigate, prosecute and punish core
crimes, is becoming more common place in view of an increasing number of States
which are either unwilling or unable to do so for reasons which I delve into. Upon
such failure, the responsibility to protect has to be assumed either by other States
which could exercise other forms of jurisdiction, such as universal jurisdiction, over
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persons found on their territory, or else by the international community in the form
of an investigation and prosecution before an international criminal tribunal, a
judicial panel, a special court, a hybrid court and/or the International Criminal
Court. I research the ways (means) how this could be implemented, and also
consider which judicial institution is best positioned (placed) to do so.

By scrutinizing the cooperation regime within both systems of enforcement, the
book investigates the extent to which obstacles to the surrender and/or extradition
of individuals are insurmountable or otherwise. Where grounds for refusal of
extradition are invoked by States, some ideas to restrict their application and effect,
without violating international human rights law, are postulated. These can include
ways to circumvent the stumbling block, id est, the ground for refusal. I suggest
ways, methods and ideas which could incentivise and encourage the cooperation of
States which are called to surrender or extradite (i.e. physically transfer) an indi-
vidual wanted for the purposes of an eventual prosecution of core crimes. My
proposals are of a juridical (legal) nature and hinge upon the pretext that interna-
tional criminal law is poorly executed and implemented because of a major
stumbling block, this being that individuals wanted for core crimes are not sur-
rendered to the International Criminal Court and are not extradited to the requesting
State which intends to prosecute them for their alleged crimes notwithstanding the
subsistence of compelling incriminating evidence which could, in all probability, be
sufficient to secure their conviction before a competent criminal court. I challenge
such grounds for refusal of surrender and/or extradition, where this is possible.
Should this not be possible, I examine ways how the stumbling block (i.e. the
ground for refusal) could be circumvented, provided these remedial measures do
not violate international human rights law.

The book is divided in five (V) parts and organised in twenty-three (23) chapters.
Throughout the work, I examine the extent to which grounds for refusal of sur-
render act as obstacles to hinder or jeopardise the process of surrender from a State
to the International Criminal Court. I investigate the extent to which grounds for
refusal of extradition act as obstacles to hinder or jeopardise the extradition process
between the requesting State and the requested State. The critical analysis is pre-
ceded by an inspection of the concept of ‘core crimes’ which are distinguished from
‘transnational organized crimes’, ‘international crimes’ and ‘domestic crimes’.
I undertake an autopsy of the general State obligation to cooperate, illustrate the
extent to which such obligation is binding (both upon State Parties to the
International Criminal Court and upon non-State Parties in certain circumstances),
and reveal the consequences in cases of a breach thereof.

To achieve the above objective, I avail myself and make use of principles, such
as complementarity and subsidiarity, which are crucial to successfully execute rules
of international law such as the obligation to extradite or prosecute (aut dedere aut
judicare), a rule which is also examined in detail. Understanding both systems of
enforcement, comprehensively and collectively, unmasks the synergy and
inter-relation between them. The work determines the ability and the potential of
each one of the two systems of enforcement to fight impunity and, in a secondary
manner, the ability and the potential of the remaining system to fight impunity upon
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the default of the other system. The prospective roles of domestic, hybrid, special
(sui generis) and international courts (and tribunals) in the fight against impunity
for the purposes of the enforcement of international criminal law are discussed and
evaluated. The proliferation of such courts and tribunals is a laudable effort of the
international community which is aimed to ensure that victims of core crimes can at
least have their day in court.

Valletta, Malta Christopher Soler
January 2019
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