SUD BOSNE I HERCEGOVINE CYR BOCHE M XEPLIEIOBHHE

Number: X-KR/06/202
Sarajevo, 23 May 2008

IN THE NAME OF BOSNIA AND HERZEGOVINA

The Court of Bosnia and Herzegovina, Section 1 for War Crimes, in the Panel
composed of Judge Hilmo Vufinié as the President of the Panel, Judge Shireen Avis
Fisher and Judge Paul M. Brilman, as Panel members, in the criminal case against
the Accused Zeljko Lelek for the criminal offence of Crimes against Humanity in
violation of Article 172 (1) of the Criminal Code of BiH, deciding on the Indictment of
the Prosecutor’s Office of BIH number KT-RZ-89/06 following the public and main
trial, from which the public was partly excluded, in the presence of the Prosecutor of
the Prosecutor’s Office of BiH, Bofidarka Dodik, and the Accused Zeljko Lelek and
defence counsel for the Accused, atiorneys Fahr{ja Karkin and Safa Ibrulj, attorneys
Jrom Sarqfevo, following deliberation and voting, on 23 May 2008, rendered and
publically announced the following:

VERDICT
THE ACCUSED: '

ZELJKO LELER, son of Cedomir and Stana, maiden name Radulovié, born on 9
February 1962 in Goratde, residing In Visegrad, at Jove Jovanoviéa Zmaja Street,
number 21/X11l, Serb, citizen of BiH, personal identification number 0902962133642, _
police efficer by occupation, employed in the Visegrad Police Station, graduated from
high school, married, completed military service in JNA in 1981, discharged from
Caéak, no decorations, average financial situation, no previous convictions, no other

criminal proceedings pending against him, deprived of liberty on 5 May 2008, at 0900
krs. .

IS GUILTY
l. Because:

During a widespread and systematic attack by the Serb army, police and Serb
paramilitary formations directed against Bosniak civilian population in the area of
the Vifegrad Municipality, knowing about the attack, throughout April, May, and June
1992, as a member of the reserve force of the Public Security Station Visegrad, he
persecuted Bosniak civilian population on political, national, ethnical, cultural,
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religious grounds by taking part in severe deprivation of physical liberty in violation
of fundamental rules of international law, unlawful imprisonment, rape and torturing,
and other forms of sexual violence, and forcible transfer of the population, whereby:

‘2 In June 1992, in a group of several armed members of the Serb army and police, he
participated in the taking away of Bosniak civilian men from their homes in the
stitlement of Crnéa, Hasan Ahmetspahié, and Nall Osmanbegovié; whereas on the
occasion of the abduction of Nail Osmanbegovié they abused his family members by
Jorcing his wife Zejneba Osmanbegovié and her mother, an eighty-year old woman, to
strip naked, extorting money from them; he then participated in the forcible transfer of
the civilians - mainly women and children, from Vitegrad to the areas under control
of the Republic of Bosnia and Herzegovina, by escorting those buses, armed with a
rifle, on at least one occasion.

3. By using force, he coerced Bosniak women to sexual intercourse or an equivalent
sexual act, as follows:

- ¢) In June 1992, he came to the “Vilina Vias" spa where the protected witness M.H.

stayed; she was broughi there under threat and by force on a daily basis and raped by
. Milan Lukié, and other unidentified soldiers, including the Accused Zeljko Lelek who
cirsed and insulted her on national grounds.

d) In May or June 1992, he came armed to the house of the protected witness C and

Jorced her to an act equivalent to sexual intercourse by forcing her to touch him on
the genitals and stroke his penis, while he slapped and beat her, and cursed her
“Turkish mother",

4. In May 1992, afier the Bosniak civilians, including Suvad Subafié, Enver
Diaferovié, Safer Tvrtkovié, Nexir Zunit, Osman Kurspahié, Abld Murtié, Suvad
Dolovac and his brother, and a young man, aka Salko, had been brought and detained
in the Visegrad Police Station, he assisied in thelr imprisonment.

Whereby he committed the criminal offence of

Crimes against Humanity - persecution In viclatlon of Article 172 (I)(W) of the
Criminal Code of Bosnia and Herzegovina, in conjunction with the acts referred 10 in:

- item ¢) severe deprivation of physical liberty in violation of findamental rules of
international law with regard 10 the injured parties Hasan Ahmetspahié and Nail
QOsmanbegovié), f) torture with regard to the injured parties Zejneba Osmanbegovié
and her mother, and d) forcible transfer of population, all referred to in Count 2) of
the Indictment;

- item g) rape and f) torture with regard 1o the injured party M.H with regard to
Count 3c) of the Indiciment, item g) coercing another by force to other form of sexual




viglence of comparable gravity with regard :o the injured party C, in confunction with
Count 3d) of the Indictment; _

= ltem ¢) imprisonment in violation of fundamental rules of international law with
regard (o the infured parties Suvad Subadié, Enver Digferovié, Safet Tvrthovié, Nexir
Zunié, Osman Kurspahié, Abld Murtié, Suvad Dolovac and his brother, and a young
man, aka Salko;

as read with Article 29 (Accomplices) only with regard to Counts 2 and 4 of the
Indictmeni, all in conjunction with Article 180 () of the Criminal Code of Bosnia and

Herzegovina.

Therefore, pursuant to Article 285 of the CPC BiH, applying Article 39, 42, and 48 of
the CC BiH, the Panel of the Court of BiH hereby

SENTENCES HIM
TO I3 (THIRTEEN) YEARS OF IMPRISONMENT

Pursuant to Article 56 of the CC BiH, the imposed sentence shall include the time he
spent in custody under the Decision of this Court, commencing on 5 May 2006, until
his committal to serve the sentence.

Pursuant to Article 188 (1) of the CPC BiH, the Accused shall reimburse for the costs
of the criminal proceedings in the convicting part of the Verdict, while in the
acquitting part of the Verdict and in the part rejecting the charges, pursuani to Article
189 (1) of the CPC BiH he shall be relleved of the reimbursement of the costs which
will be borne by the budget appropriations of the Court. The Court will render a
separate Decision on the amount of the costs the Accused is obliged to reimburse.

Pursuant to Article 198 (2) of the CPC BiH the injured party Mirsada Tabakovié,
witnesses S, A, D and others are hereby instructed to take civil action to pursue their
claims under property law.

I1. Contrary to that, pursuant to Article 284 (1) (3) of the CPC BiH the Accused shall
be

ACQUITTED OF THE CHARGES
ihat:
l On an unspecified date, in the summer of 1992, In a group with Mitar Vasiljevié
and three other unidentified men, all armed, he brought four unidentified elderly

Bosniak civilian men by a TAM truck from the direction of the “Vilina vias" spailoa
concrete plateau on the Drina river bank in the place called Sase, where they forced




them to step into the river up to their waist, cursed and insulted them by saying: “Step
in, Balija, breathe a little longer” and then they shot them dead,

3a) In April 1992, he came o the “Vilina Vias" spa where the protected wiiness A
Wwas siaying for treatment; during her stay in the spa the protected witness A was
raped on multiple occasions by Milan Lukié and other unidentified soldiers, including
the Accused Zeljko Lelek, who also crudely insulted, cursed and beat her.

b) In June 1992, he came to the “Vilina Vias" spa, where Bosniak women were
unlawfully confined, including wiiness D who had previously been brought to the spa,
raped on multiple occasions, and physically and mentally abused by Milan Lukié¢ and
other unidentified soldlers, while inter alia, she was raped by the Accused Zeljko
Lelek.

Whereby he committed the criminal offence of Crimes against Humanity in violation
of Article 172 (1) (h) in conjunction with items a) and g) of the CC BiH.

{11, In addition, pursuant to Article 283 (3) of the CPC BiH

CHARGES ARE HEREBY REJECTED
Agains! the Accused that:

- In early May 1992, in a group, together with Milan Lukié, Oliver Krsmanovié and
another unknown man, he brought five Bosniak men, among them Mirsad Mirvié from
the direction of Varda company in Vikegrad to the Drina river bank, and there they
cut off the heads of the two of the men and killed the other three by firing shots at

them from rifles.

- In early June 1992, in a group, together with Mile Joksimovié, Viatko Pecikoza, he
brought two unidentified Bosniak women by car, one of whom was carrying a baby of
up fo six months of age, to the "Mehmed pase Sokoloviéa” bridge in Vifegrad, and
there, the Accused slit the throats of both women, however, before that Viatko
Pecikoza threw the baby in the air and the Accused Zeljko Lelek impaled it with the
blade of his knife as It fell down, and he ordered the mother to drink the blood of her
child, qfter which the Accused went to a nearby hotel and feiched two unideniified
imprisoned Bosniak men, and ordered them to throw the bodies of the women and the
baby killed into the River Drina, and when the prisoners did 30, the attackers

them to climb the fence of the bridge, and then all three of them killed the prisoners by
firing at them from rifles, as a result of which their bodies fell in the River Drina.

As the Prosecutor dropped the charges at the main trial, whereby he committed the
criminal offence in violation of Article 172 (1) (h) in conjunction with item a) of the
CCBIH,




Reasoning

Under the Indictment of the Prosecutor’s Office No. KT- RZ-89/06 dated 16 November
2005, ond confirmed on 20 November 2006, the Accused has been charged with
having committed the criminal offence of Crimes against Humanity in violation of
Article 172 (1)(h) in confunction with items q), d), e), §), &), i), k) of the CC BiH.

Al the plea hearing held on 5 December 2008, the Accused pleaded not guilty.

On 31 March 2008, the Prosecutor's Office of BiH filed an amended indictment which
was accepted by the Court, whereby the Prosecutor's Office of BiH dropped two
charges, and amended the faciual description of the Counts in the amended
Indictment.

During the proceedings, the Couri rendered a decision graonting protective measures
Jor witness M.H. pursuant to Articles 12 and 13 of the Law on Protection of Witnesses
under Threal and Vulnerable Witnesses, since the witmess requested it explicitly as she
had been traumatized by the event of which she was the victim and did not want her
identity disclosed. This witness testified with regard 1o the circumstance referred to in
Count 3 c) concerning the rape charges.

Further concerning the protection of wiiness S it was decided during the proceedings
that this pseudonym would be used when referring 10 her.

In addition, on 4 April 2007, a Decision was Issued amending the protection measures
ardored under the Decision of the Court of BiH No. X-KRN-06/202 dated 4 September
2007, and the witness was granted protection measures which include the pseudonym
X, confidentiality of identity information, and testimony from a separate room with his
picture and volce distorted.

The Court partly excluded the public on 19 March, 9 April, 23 April 2007 for the
purpose of ruling on the mode of examining the protected witnesses S, A, C, D, and on
IS May 2007 for the purpose of ruling on the protective measures and mode of
examining witness M.H. during the main trial. Witnesses S, C, D and M.H. were heard
during the main trial, a1 a public hearing, while the public was excluded at the
hearing held on 9 April 2007 during the testimony of witness A. Pursuant to Article
233 of the CPC of BiH, the Court may exclude the public for a part of the main trial ir
it Is necessary to protect the personal and intimate life of the injured party.
Considering that this witness testified about events which are an insult to lnunan
dignity and that this Is a person who was psychologically traumatized due to the
circumstances surrounding the perpetration of the criminal offense, the Court found it
Justified 10 make such a decision also bearing in mind thas both parties agreed with
this mode of examination of witness A.




In addition, during the proceedings and following the Motion of the Prosecutor's
Office of BiH filed at the main trial on 23 April 2007, proposing the acceptance of
established facis adjudicated in the case Prosecutor v. Mitar Vasiljevié (11-98-32), of
the International Criminal Tribunal for the former Yugosiavia (hereinafter: ICTY), the
Court rendered a decision to accept the following established facts:

1.
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The municipality of Vilegrad Is located in south-eastern Bosnia and
Herzegovina, bordered on its eastern side by the Republic of Serbia. lis main
town, ViSegrad, is located on the eastern bank of the Drina River. (para. 39)

. In 1991, about 21,000 people lived in the municipality, aboist 9,000 in the town

of Visegrad. Approximately 63% of the population was of Muslim ethnicity,
while about 3396 was of Serb ethnicity. (para. 39)

In November 1990, multi-party elections were held in this municipality. (para.
40)

Two parties, the primarily Muslim SDA (Party for Democratic Action) and the
primarily Serb SDS (Serbian Democratic Party), shared the mgjority of the
voles. (para. 40)

The results closely matched the ethnic composition of the municipality, with 27
of the 50 seats that composed the municipal assembly being allocated to the
SDA and 13 to the SDS. (para. 40)

Serb politiclans were dissatisfied with the distribution of power. (para. 40)
Ethnic tensions soon flared up. (para. 40)

Serbs started arming themselves and organized military training. (para. 41)
Muslims also attempted 1o organize themselves. (para. 41)

From 4 April 1992, Serb politicians repeatedly requested that the police be
divided along ethnic lines. (para. 42)

Soon thereafler, both of the opposing groups raised barricades around
which was followed by random acts of violence including shooting
and shelling. (para. 42)

In early April 1992, a Muslim citizen of Visegrad, Murat Sabanovic, rock
control of the local dam and threatened to release water. (para. 42)

On about 13 April 1992, Sabanovic released some of the water, damaging
properties downstream. (para. 42)
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The following day, the Utice Corps of the Yugoslav National Army ("JNA™)
intervened, took over the dam and entered Visegrad. (para. 42)

Even though many Muslims left Vifegrad fearing the arrival of the Ulice Corps
of the JNA, the actual arrival of the Corps had, at first, a calming effect. (para.
43)

After securing the town, JNA officers and Muslim leaders jointly led a media
campaign to encourage people to return to their homes. (para. 43)

Many actually did so in the later part of April 1992, (para. 43)

The JNA aiso set up negotiations between the two sides o try lo defuse cthnic
tension. (para. 43)

The Utice Corps was composed exclusively of Serbs. (para. 43)

Convoys were organized, emptying many villages of their non-Serb population.
On one occasion, thousands of non-Serbs from villages on both sides of the

Drina River from the area around the town of Visegrad were taken to the
Jootball stadium in ViSegrad. There, they were searched for weapons. (para.
44)

Many people living on the right side of the Drina River either siayed in the
town of ViSegrad, went into hiding or fled. (para. 44)

On 19 May 1992, the JNA withdrew from Visegred. (para. 45)

Paramilicary units stayed behind, and other paramilitaries arrived as soon as
the army had left town. {para. 45)

Some local Serbs joined them. (para. 45)

Those non-Serbs who remained in the area of Vifagrad, or those who returned
to their homes, found themselves irapped [and] disarmed. (para. 47)

Many other incidems of ...killings of civilians took place in ViSegrad during
this period. From early April 1992 onwards, non-Serb citizens also began to
disappear. For the next few months, hundreds of non-Serbs, mostly Musiim,
men and women, children and elderly people, were killed. (pare. 51)

Many of those who were killed were simply thrown into the Drina River, where
many bodies were found floating. (para. 52)

Hundreds of other Muslim civillans of all ages and of both sexes were exhumed
Jrom mass graves in and around Visegrad municipality. (para. 52)




29.  The number of disappearances peaked in June and July 1992... Most {f not all
of thase who disappeared were civillans. (para. 53)

30. Non<Serb cilizens were subjected to other forms of mistrealment and
humiliation, such as rapes or beatings. Many were deprived of their valuables.
Injured or sick non-Serb civilians were denied access to medical treaiment.

(paro. 54)
31.  The two mosques located in the town of Vifegrad were destroyed. (para. 55)

32.  Bythe end of 1992, there were very few non-Serbs left in Visegrad. (para. 56)
33.  Today, most of the people living in Visegrad are of Serb ethnicity. (para. 56)

34.  Proportionally the changes (in ethnic composition) in ViSegrad were second
only to those which occurred In Srebrenica. (para. 56)

Having considered the Motion of the Prosecutor’s Office for the acceptance of the
established facts, the Panel analyzed Article 4 of the Law on Transfer of Cases which
provides that at the request of a party or proprio motu the Court, afier hearing the
parties, may decide to accept as proven those relevant facts that are established by a

legally binding decision in any proceedings before the ICTY.

The Jirs1 formal requirement of the mentioned provision has been mel, requiring that
the parties be granted a hearing, because the parties and Defense Counsel for the
Accused were given a full opportunily to argue their positions on 24 June 2007.

Article 4 of the Law on the Transfer of Cases from the ICTY to the Prosecutor's Office
of BiH and the Use of Evidence collected by ICTY in proceedings before the courts in
BiH (hereingfier: Law on Transfer of Cases) leaves to the discretion of the Court the
decision as 1o whether to accept the facis proposed, Neither the Law on Transfer, nor
the CPC BiH, provide for the criteria upon which the Court might exercise its
discretion. This Panel, in lis Decision dated October 3, 20006, in the case of Milos
Stupar et al. (Number: X-KR-05/24), and in its Decision dated 26 June 2007 in the
case of Tanaskovié (Number X-KR/0G/165) set out the criteria it considered
appropriate to apply in the exercise of its discretion under Article 4. Those criteria
took into account the rights of the Accused under the law of BiH, incorporating as it
does the fundemental rights protected by the ECHR. At the same time the Parel was
mindful of the ICTY jurisprudence developed in interpreting Rule 94 of the ICTY
Rules of Procedure and Evidence. The Panel emphasized that Rule 94 of the ICTY
Rules of Procedure and Evidence and Article 4 of the Law on Transfer are not
identical and that this Court Is not in any way bound by the decisions of the ICTY.
However, it is self evident that some of the Issues confronting the Tribunal and this
Panel are similar when considering adjudicated facis, and that therefore the
considerations will likewise be similar. Upon review of these criteria in light of the




arguments in this cass, the Panel continues to be of the opinion that the criteria fairly
protect the interests of the moving party, the rights of the Accused, the purpose of the
Law on Transfer, and the integrity of the trial process.

Therefors, in deciding as set out in the operative pari, the Court took into account the
Jollowing criteria:

l.  Afact must truly be a “fact” that is:
a) sufficiently distinct, concrete and identifiable;
b) not a conclusion, opinion or verbal testimony;
¢) not a characterization of legal nature.

2. A fact must contain esseniial findings of the ICTY and must not be significantly
changed,

3. A fact must not aitest, directly or indirectly, to the criminal responsibility of the
Accused.

4.  Nevertheless, a fact that has gained such a level of acceptance as true that it is
) common knowledge and not subject to reasonable contradiction can be
. accepted as adjudicated fact even {f it relates to an element of criminal

* responsibility.

3. A fact must be ‘established by a legally binding decision’ of the ICTY, which
means that the fact was either qffirmed or established on appeal or not
contested on appeal, and that no further opporamity to appeal is possible.

6." A fact must be established in the proceedings bsfore the ICTY in which the
Accused against whom the fact has been established and the Accused before
the Court of BiH have the same interests with reference to contesting a certain
Jact. Accordingly, the facts stated in the documents which are a subject of a
plea agreement or voluniary admission in the proceedings before the ICTY
shall not be accspted, given that the interests of the Accused in such cases are
different, often contrary to the interests of those Accused who utilized their
right to a trial.

7. A fact must be established in the proceedings bafore the ICTY, in which the
-+ Accused against whom the fact has been established kad legal representation
and the right and opportunity to defend himself. It is therefore clear that the
acceptance of the fact deriving from the proceedings in which the Accused has
not tested it by his evidentiary instruments is unacceptable for this Panel. Even
more 30 because the accuracy of that fact is questionable, since the Accused
did not have the opportunity for had insufficient opportunity) to respond 1o it

and try to contest it.

All of the facts accepted as proven in the operative part met the requirements of the
criteria. In particular, all of these facts are relevant to the Accused's case on the basis




that the crimes established in Vasiljevié were committed at the same time and in the
same geographical area as those with which the Accused is charged.

The legislative purposes for providing the Court with the discretion 1o accept ‘as
proven’ esiablished facts include judicial economy, the promotion of the Accused's
right 1o a speedy trial, and consideration for wimesses in order 10 minimize the
number of rribunals before which they must repeat testimony that is often
traumatizing. The Law on Trangfer's purpose of facilltaling a speedy trial can be
promoted in accordance with the right of the Accused to a trial without delay as
prescribed by Article 13 of the CPC BiH and guaranteed by Article 6 paragraph | of
ihe European Convention on Human Rights and Fundamental Freedoms. The
pwrposes of judicial economy and consideration for witnesses, however, can put at
risk the Accused’s right 1o a fair trial and the presumption of innocence. Therefore the
court may only promote those purposes in a way thar respects those rights. The
criteria are designed to do this. Otherwise, the evidentiary proceedings would de facto
end to the detriment of the Accused even before the imminent presentation of all of the
evidence in the case. The Panel had in mind Article 6 of the European Convention and
Articles 3, 13 and 15 of the CPC when exercising its discretion under Article 4 of the
Law on Trangfer in this case.

The accepiance of established facts ‘as proven’, under the criteria outlined, does not
relieve the Proseculor of the burden of progf nor does it detract from the presumption
of innocence under Article 3 of the CPC. The acceplance ‘as proven’ of facts
established in the final judgments of the ICTY means only that the prosecutor has met
the burden of production of evidence on that particular fact and does not have to
prove il further in their case in chief. Admission of each fact does not qffect in any
way the right of the Accused to challenge any of the accepted facts in his defense, as
he would do with any other factual proposition on which the prosecutor had
evidence. Nor does il preclude the Prosecution from presenting additional evidence in
order to rebut the Defense challenge. Likewise, Article 15 of the CPC is respected
because the Court is not bound o base its verdict on any fact admitied as proven. The
adjudicated facts herein admitted will be considered along with all of the evidence
produced In the trial, and the Panel decided on the weight of each piece of evidence.
The accepted facts met the criteria, while the facts in the remainder of the Motion of
the Prosecutor's Qffice of BiH were not accepted as they did not meet the foregoing
criteria.

The Court further presented evidence by examining Prosecution witnesses, including
Zejneba Osmanbegovilé, Azemina Celik, Nezir Mirvié, Mirsada Tabakovié, Verira
Tabakovié, Mujesira MemiSevit, Azra Osmanoglé, Amela Kadrié, Dienita Muhié,
Zineta Kulelija, Haska Dudevié, Bakira Haselié, Suad Dolovac, Suvad Subasié, Enver
Diaferovit, and witnesses under pseudonyms A, C, D, §, M.H, (and H.D. to whom the
Panel will refer using that pseudonym, given that she is a family member of one of the
protected wimesses) as well as the anonymous witnesses K.B. and X. The Court also
examined Dr Hamza 2yjo, in his capacity as an expert witness in medicine.




The Court also reviewed the following documentary evidence of the Prosecutor’s
Office of BiH: Record on the Examination of Witness A dated 26 April 2006; RS Mol
Certificate dated 4 April 1992; Military ID bookle:, dated 21 March 1997, issued for
" Zeljko (Cedomir) Lelek; Order of the Court of BiH issued to SIPA to conduct the
search and collect evidence No. X-KRN-06/202, dated 4 May 2006; Record on the
search of dwellings, other premises and movables owned by Zeljko Lelek, No. SIPA
17-04/2-04-2-G/06 dated S May 2006; Record on the search of dwellings, other
premises and movables owned by Stanko Lelek, SIPA No. 17-04/2-04-2-5/08, dated 5
May 2006; Photographic documents on the search of the suspect’s apariment, No. 17-
02/8-04-1-05/096; Photographic documents on the search of suspect's house, No. 17-
13/1-7-16/06 dated 5 May 2006; Official report on acting upon the Order of the Court
of BiH, No. X-KRN-06/202 dated 4 May 2006; Receipt on temporary seizure of
objects, SIPA No. 17-04/2-04-2-18/06 dated 5 May 2006; Recelpt on temporary
seizure of objects, SIPA No. 17-04/2-04-2.19/06 dated 5 May 2006; Payroll List of
Police Permanent Employees and Reserve Force of PSS Vilegrad for June 1992,
dated 1 August 1992; Decision of the RS Public Retirement and Disability Insurance
Fund, branch office Sargjevo No. 9311767212 dated 2 December 1997 on defining
work experience for the suspect Zeljko Lelek for the time spent in RS, that is, RS Mol
RS Mol Decision No. 08/1-134-2758 dated 20 October 1995 on establishing the facts
of the Accused Zeljko Lelek; Record on exhumation at the site Slap-Zepa in the period
Y-14 October 2000 with respect to exhumations carried out on several gravesites —
Gravesite No. 37, person Ismet Memitevié with photographic documents - sketch of
the gravesite, Cantonal Court in Sarqjevo; Record on exhumation at the site village
Kurtaliéi, right bank of Drina river carried out on 4, S, 6 December 2000 - sketch of
the gravesite, Cantonal Court in Sarajevo; Death certificate for Izet Tabakovié dated
4 May 2006; Death certificate for Ferid Tabakovié dated 4 May 2006; Death
certificate for Fehim Tabakovié dated 4 May 2006; Death certificate for Fahrudin
Cocalié dated 4 May 2006; Death certificate for Ismet Memisevié dated 13 October
2006; Death certificate for Osmo Demir dated 4 May 2006; A photograph of the
“Vilina Vias” spa; photographs of the “Mehmed paSe Sokoloviéa” bridge in
Visegrad; A map of the Vifegrad Municipality; Video recording and photographs of
Individual sites pertaining to the place of perpetration of the criminal affence, with
clar{fication; Record on the examination of the wimess A dated 27 April 2006; Record
on the examination of the witness Suvad Subafit dated 14 April 2006; Certificate
{ssued for Juma Tufekéié dated 14 May 1992; Certificate from the Book of Missing
persons issued by ICRC for Razjja Ustamyfié; Certificate from the Book of Missing
persons issued by ICRC for Muamera Ustamyjié; Certificate from the Book of Missing
persons issued by ICRC for Vasvija Turudié; Certificate from the Book of Missing
persons issued by ICRC for Ibrahim Meduseljac; Certificate from the Book of Missing
persons issued by ICRC for Muhamed JaSarevié; List of members of the police reserve
component In the PSS Visegrad; List of military conscripts who were deployed in the
PSS Visegrad during the war No. 15-5/01-239/99 dated 7 June 1999; Certificate from
the Register. of the Prosecutor's Office of BiH dated 8 February 2008 on initiating
investigations of Tomié Dobro, Savi¢ Nikola and Joksimovié Miloje; The rules of the
road documeni: ROR 614 dated 17 January 2002; Slavko Tasié's witness statement
given to SIPA on 16 January 2007.

-
.




In addition, Defense witnesses for the Accused Lelek were examined, the Accused was
examined as a Dgfense wiiness, as well as the following wimesses Zejneba
Osmanbegovié, Stanjja Durié, Miladina Uljarevié, Radomir Stefanovié, Nedeljko
Stefanovié, Mirko Sekulié, Obradin Simsié, Zdravko Topalovié, Solomon Janjié, Jovan
Popovi¢t, Dragoljub Ivanovié, Gojko Vidakovié, Dusana Bukvié, Mile Joksimovié,
Bosko Durié, Mladen Zivkovié, Nedo Ostojié, Nikola Savit, Jovo Plancjevié, Brano
Tefevié, Srdan Vucicevié, Ljubisav Gladanac, HaSim Omerovié, Milivoje Joksimovié,
Semsa Sakié, Vukica Savié, Darinka Savié, Bofo Televié, Petar Mitrovié, Slobodanka
Mitrovié, Milojka Trifkovié, Moméilo Andrié, Cedomir Vukovié, Mladen Dragitevié,
Bakira Hasetié, Nedeljko Nikolié, Drago Botié, Miéo Maksimovié, Sreéko Ninkovié,
Dobro Tomié, Nedo Savié, Ratko Botié, Rade Stanimirovié, Zeljko Simsié, Zivorad
Savié, Nenad Arsié, Milivoje Sulnjar, Nedtad Muhlé, Miadenka Vilotié, Miodrag
Zekovié, Emir Saraé, Ismet Sepo, Dusan Nekkovié, Dgjan Sim$ié, Milan Komad, Rosa
Sim3ié, Mirko Pecikoza, Zoran Gacié, Ljubomir Kréa, Miladin Nikolié, Milan
Miliéevié and Milenko Gladanac.

The following documentary evidence proposed by the Defense was reviewed: Request
lo conduct investigation of several persons of Bosniak ethnicity No. KT-128/97 dated
19 December 1997; Request to conduct investigation of several persons of Bosniak
ethnicity No. KT-3/93 dated 26 July 1993; Set of documents — request to collect
intelligence No. 15-5/02-230-62/01 dated 2 March 2001; Request to conduct
investigation No. KT-18/93 dated | July 1993; Request to conduct investigation of
several persons of Bosniak ethnicity in relation to war crimes No. KI-17/93 of 19
June 1993; Request to conduct investigation of several individuals in relation 10
killings of civilians and burning of their property No. KT-8/93 dated 14 June 1993;
Regquest 1o conduct investigation of several persons including Enver Diaferovié as a
person for whom the investigation is being conducted No. KT-129/97 dated 04
November 1997; Certificate issued by the Red Cross in Kraljevo No. 1054 dated 27
August 1997 with the birth cerilficate for Teodora Lelek; Certificate issued by the
Visegrad municipality No. 03-835-5/07 dated 20 November 2007; Certificate issued
by the Mol, PSC Eastern Sargjevo, PS ViSegrad, No. 13-1-11/01-29-500/07 dated 03
December 2007; Certificate issued for Radmila Radosavijevié No. 13-1-11/01-29-
396/07 dated 21 September 2007; Certificate of the PS Visegrad No. 07-02/1-04-251
dated 12 November 2003, proving that Zeljko Lelek is not in the criminal records;
Excerpt from the operative records of the PS Vifegrad No. 13-1-11/02-234-310-51/03
dated 11 November 2003; Response of Mr. Uro¥ Pena, RS Police Director, sent to
Zeljko Lelek, No. D/P-156/07 dated 04 September 2007; Decision on appoiniment of
Zeljko Lelek o the position of a shift leader No. 09/3-120-5004 dated 22 December
1994; Decision on appointment of Zeljko Lelek to the position of a policeman in the
RS Visegrad, No. 09/3-120-5005 dated 22 December 1994; Decision on ranks No.
(8/1-134-2758 dated 20 October 1995; Decision No. 03/4-120-4251 dated 17
December 1997 on appointment of Lelek Zeljko to the position of a shift leader in the
PS Visegrad; Decision No. 03/1-2-120-3190 dated 21 April 1999 on the appointment
of Lelek Zeljko 1o the position of a traffic warden in the trqffic police section of the
station; Decision on employee assignment No. 05/2-120-3536/01 dated 1 November
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2001 issued for Zeljko Lelek; Decision on ranks No. 05/2-134, 1-109 dated 24 January
2003 for Zeljko Lelek; Decision on employee assignment No. 05/2-127,1-19/8 dated
26 June 2006 for Zeljko Lelek; Contract in the name of Zeljko Lelek No. 15-1/09-
1598/93 dated 5 July 1993; Certificate No. 06-01-1141 dated 30 June 1993; Decision
No. 9311767212 dated 2 December 1997: Certificate issued by the Mol — PSS
Bljeljina, No. 13-5/09-132-4/2000-71 dated 15 August 2000; Receipt on temporary
seizure of items issued by the PSS Visegred dated 3 August 1992; Receipt on
temporary seizure of items issued by the PSS ViSegrad , dated 26 August 1992, Issued
to Milan Blagojevié; Receipt on temporary seizure of items issued by the PSS

dated 29 August 1992 issued to Miladin Sianimirovié; Receipt on temporary
seizure of items Issued by the PSS Vijegrad dated 29 August 1992 issued 10 Zeljko
Pecikoza; Recaipt on temporary selzure of ltems issued by the PSS Visegrad dated 29
August 1992 issued 1o Radisav Savié; Receipt on temporary seizure of items issued by
the PSS Vifegrad dated 29 August 1992 issued 10 Miloja Karaklié; Receipt on
temporary seizure of items issued by the PSS Visegrad dated 29 August 1992 issued
to Zarko Simié; Receipt on temporary seizure of items issued by the PSS Visegrad
dated 31 March 1993 issued to Glibo Manojlo; Receipt on temporary seizure of items
issucd by the PSS Visegrad dated 29 August 1992 issued to Radisav Savié; Recelpt on
temporary seirure of items issued by the PSS Visegrad dated 15 September 1992
fssued to Bokko Sim$ié; Official Note of SIPA No. 17-04/2-04-2-92/06 dated 7 July
2006; Official Note of SIPA No. 17-04/2-04-2-70/06 dated 14 June 2006; Official
Note of SIPA No. 17-04/2-04-2-79/06 dated 6 July 2006; Official Note of SIPA No.
17-04/2-04-2-78/06 dated 6 July 2006; Photograph from the second half of May 1994
(Lelek, his wife and a baby); Color photograph (Lelek, his wife and a baby); Interior
of an orthodox church; Interior of an orthodox church 2; picture, landscapz of the
area along Drina river; Transcript from the case No. X-KR-05/04 dated 8 December
2005; Certificate on employment issued for Viatko Pecikoza dated 10 December 1991,
translated into Bosnlan, Croatian, Serbian language; Certified copy of the passport
and visa issued to Viatho Pecikoza; certified copy of a page in the passport containing
stamps of arrivals; Certificate issued by the Visegrad Hotel, No. 13/08 dated 10
march 2008; Certificate issued by the translation agency.

On 4 February 2008 the Panel visited the crime scenes in the territory of the Vitegrad
municipallly, including the Vilina vias Hotel: room 214, room 228, Bunker, Suite No.
200, the Orthodox Church in Visegrad, the Vilegrad Hotel, the Visegrad Old Bridge,
Dulte village, the Uzamnica barracks as well as the locations where a partial
reconsiruction of events was conducted, namely the settlement of Sase and the old

Police Station, duty office, store room, and “a room used for detention"”,

In their closing, the Prosecutor’s Office of BiH emphasized that the arguments of the
amended indictment were proven entirely that the Accused committed the criminal

offense he Is charged with, and they proposed that a long-term imprisonment for a
term of 23 years be imposed on the Accused.




11:3 Defense stated in their closing argument that the Prosecution did not prove
beyond reasonable doubt that the Accused committed the criminal offenses he is

¢harged with and they proposed that a verdici of acquittal be pronounced.

Having reviewed all pleces of evidence individually and in their correlation, the Panel
rendered the decision as in the operative part due 10 the following reasons:

The Indicement of the Prosecutor’s Office charged the Accused with having committed
the criminal offence of Crimes against Humanity in violation of Aﬂlclc 172 (1) of the
CC BIH. Iulhemlevampam thalaﬂklcmdt _

“Whoever, as parl of a widespread or symmaﬂc attack dirccred agaiml arw civilian
population, being aware of such an attack, perpetrates any of the following acts:

Depriving another person of his life;
Forcible transfer of population;

++ = Imprisonment or other severe deprivation of physical liberty in violation of
Jundamental rules of international law;

- Torture;

= Rape;

Enforced disappearance of persons;

Other inkumane acts of a similar character intentionally causing great
syffering, or serious injury to body or to physical or mental health; '

shall be punished by imprisonment for a term not less than ten years or long-term
imprisonment. ”

A. Pursuant to Article 172(1) and (2)(a) of the CC BiH, for an act to constitute a
Crime against Humanity, the following chapeau elements of this criminal offence musi
Jfirst be established:

* 1.1. The existence of a widespread or systematic attack;
1.2, Directed against a civilian population;

1.3. “Nexus" besween the acis of the Accused and this act, that is, that the
prohibited acts were committed as part of this attack; and

1.4. That the Accused was aware of the attack.

1.1 The wldespmadchamctsr of an attack refers to the “scale of the acis perpetrated
and 0 the number of victims"' and the .gmenwm: character may be inferred from the
existence of discernible “patierns of crime: that is, non-accidental repetition of
:imllar criminal conduct on a regular basis.?

*Prosecutar v. Blasklc, IT-95-14-T, Judgment, 3 Mareh 2000, para.
! Proseetaar w Kunarcs, et ol,, mm:m:rmm«..rm 12 June 2002, para, 9.
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Based on the presented evidence, particularly testimonies of witnesses who lived in
Visegrad and surrounding settlements in early April 1992, and the facis the Panel
accepled as established, the Panel concluded that there was an attack on the territory
of the ViSegrad municipality carried out by military and police formations from April
through June 1992.

Taking as established the above-mentioned fucts mumbered 2-7, 10, 33 and 34, it
Jollaws that ethnic tensions increased in the territory of the Vifegrad municipality in
April 1992. The aitack was motivated by political goals because, as the mentioned
established facts indicate, in November 1990 multi-party elections were held In the
municipalily. The primarily Muslim SDA (Party for Democratic Action) and the
primarily Serb SDS (Serbian Democratic Party), shared the majority of the votes, and
the resuits closely matched the ethnic composition of the municipality. Serb politicians
were dissatisfled with the distribution of power, and from 4 April 1992, Serb
politicians repeatedly requested that the police be divided along ethnic lines. Ethnic
tensions soon flared up, which finally resulted in drastic change in ethnic structure of
the population, because proportionally the changes in Vitegrad were second only to
those which occurred in Srebrenica.

It was established that in early April 1992, there was an attack on and destruction of

Visegrad and surrounding villages carried out by the Serb Army, paramilitary
Jormations from Serbla, the so-called Beli orlovi and local Serbs. Soon thereqfier,
both of the opposing groups raised barricades around ViSegrad, which was followed
by random acts of violence including shooting and shelling, as indicated in the fact
number 11 accepted by the Panel as established. In addition, the two mosgues located
in the town of Visegrad were desiroyed. (Fact number 3! above).

Soldiers, especially members of paramilitary formations, and police gathered Bosniak
males and females, taking them from their homes, some of whom disappeared without
a trace, particularly military-aged men. There was a standard pattern of conduci, as
testified by the Prosecution witnesses. All witnesses are former residents of Visegrad
and surrounding settlements who were caught by the events which they experienced in
the spring of 1992. From testimonies of Prosecution witnesses the Panel drew the
conclusion that in the spring of 1992 a military unit came to Visegrad from Utice,
Serbia, and siayed there for a short while, At that time, paramilitary groups, the so-
called SeSeljevei (“Se¥elj’s men"), Arkanovel (“Arkan’s men"), and Beli orlovi, came
{o Visegrad from Serbia.

Witness Muyjesira MemiSevié stated that problems in Vifegrad began in 1992 when
paramilitary formations, the so-called Sf;:yevcl. and Arkanovei, came to town In
March, April and May. Following their departure, Serb authoritles, led mainly by the
local Serbs, took power in ViSegrad. Firsi, the representatives of the army and police
started coming to the homes of Muslims, taking them for interrogations. Some of them
were returned, some killed, and some remain unaccounted for. The Court examined
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some of the injured parties, witmesses who had been taken away, namely Suvad
Subalié and Suad Dolovac. They were consistent in stating that they were taken from
their homes and, without any explanation, brought to the police station, where a
certain number of other Muslims had been brought. Dozens of unarmed Muslims,
mostly men, were unlawfully deprived of liberty. This deprivation of liberty was often
Jollowed by arbitrary confinement during which civilians were mistreated and
exposed to abuse on ethnic grounds. Violence by the military and paramilitary forces

created an aimosphere of fear.

Witness Mirsada Tabakovié siated that the Bosniak side was under attack in early
April by military forces of local Serbs. Witnesses Zejneba Osmanbegovié,
Azemina Celik, witess S, and Mirsada Tabakovié stated that they left Visegrad in
mid-June 1992 due to the stale of war and fear for thelr security. Wimess Memisevié
stated that she stayed at her home in Dulée until 12 July 1992. The witness stated she
had no other choice but to leave DuSée, because there were lootings, killings, and
sadistic abuses.

Witness Azemina Celik, and witness Nezir Mirvié were employed at the furniture
Jaclory in Visegrad, the Varda company. They both worked until the end of May 1992.
Witness Celik stated that 28 May 1992 was her last working day at the factory,
because armed persons came that day and started taking Bosniak men away from the
Jactory. This testimony was confirmed by witmess Mujesira MemiSevié, whose husband

was also taken away from the factory.

Witness C stated that at 8 a.m. on 13 June 1992 the “cleansing of the seniement™
commenced, and that there were around 50 members of Serb formations who took the
men away. The taking away of Bosniak men from their homes in June 1992 was
confirmed by many other witnesses, including Nezir Mirvié and witnesses Mirsada
and Vezira Tabakovié, and Myfesira MemiSevié, and this was indirectly confirmed by
the established facts, above numbered 25, 26 and 29.

Muslim men were taken away from the Varda foctory, and from their homes as well.
Some were brought lo the police station while some were killed on the town bridge or
in the river and their bodies thrown in the Drina River. Wiinesses Azemina Celik,
Nezir Mirvié, and witness C testified about these events.

The Vilina Vias spa is a rehabilitation centre, which was turned into a female camp in
which women and girls were brought and systematically mistreated. There is evidence
that one of the confined girls commiited suicide by jumping through a window.
Wimesses A, M.H, C and D, victims of the crimes committed there, testified about the
events in the Vilina Vias spa. In addition, the ViSegrad hotel served as a camp where
men and women were brought and systematically mistreated. This was mentioned by
witness Zineta Kulelija.

The described events occurred in the whole territory of the Vitegrad municipality,
including the surrounding villages and seutlemenss of Dusée, Crnéa, Bikavac, and
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other places. It Is therefore clear that the attack on the Muslim population was
widespread and encompassed, in any case, the whole of the ViSegrad municipality.

In.addition, the described events led the Panel 1o conclude that the attock was
systematle.

On many occasions there was a clear pattern in how the civilians were Ireated, For
example, men who were taken out of their homes were routinely deprived of liberty,
taken to the Uzamnica barracks or the SUP building and then interrogated and
beaten. Further, the proportion of the subsequent incidents, such as those described in
detail with respect to the Counts of the Indictmeny, indicates thai by their nature, those
were not acts conceived of by individual perpetrators, but were rather joint endeavors
of ihe Serb Army acting together with paramilitary groups and police. As of the
moment the Utice Corps entered the area, there was an organizsed effort by local
Serbs to disarm and regulate the activities of the Muslim population.

Therefore, the described events led the Panel to conclude beyond doubt that between
April and June 1992, a widespread and systematic atiack against Bosniak civilians
wds carried out in the territory of the Visegrad municipality by the Serb army, Serb
paramilitary formations and police.

1.2. With regard to the status of persons for whom it was proved that they were
subjected to the acts referred to in the Indictment, the Panel first invoked the gencral
provision based on which the notion of a civilian person is defined.

drticle 3(1)(a) of the Geneva Convention Relative to the Protection of Civilian
Persons defines civilians as, “Persons taking no active part in the hostilities,
Including members of armed forces who have laid down their arms and those placed
hors de combat by sickness, wounds, detention, or any other cause.”

This Article requires that this category of persons shall in all circumstances be treated
humanely, withow adverse discrimination based on race, color, religion or faith, sex,
birth or wealth, or any other similar criteria.

The above-mentioned witnesses who testified about people being taken away from the
Varda factory stated that Bosniak men were taken from work, when they regularly
came to work. Further, witness Ze¢jneba Osmanbegovié stated that her husband Nail
and neighbor Hasan Ahmetspahié had been taken from their homes in the late evening
and early morning hours. Therefore, there Is no doubt that they were unarmed and not
in.combat. The injured partles, witnesses Suvad Subasi¢ and Suad Dolovac stated thay
imdbegu taken out of thelr homes unarmed,

People were taken away at any time of day or night, most aften from their homes. Men
were forced 10 hand in all weapons they had in their homes. They were Separated from
women; some were killed Immediately, and some 1aken away and have never been
Jound. The Accused himself; in his tesiimony, stated that a group calling itself Beli
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orlovi appeared at the same time as the Utice Corps. After the UZice Corps command
moved ow, this group was billeted in the Visegrad Hotel. The majority of the members
¢of the Beli orlovi were from Serbia, while some were from Montenegro. Some local
Serbs that the Accused knew by sight Joined them. He also stated that Milan Lukié’s
group soon appeared in the town. He saw Lukié a few of times when Lukié came to the
police station, but he never spoke to him, stating, “! did not even know him, but the
others said it was Milan Lukié.” The Accused stated that during all the time before the
Utice Corps lefi, the Bosniaks handed in thelr weapons; the weapons were mostly
hunting weapons, carbines, hunting rifles, “shot-guns” and some pistols. The wimess
himse{f stated that he personally issued proper receipts for their seizure.

On the other hand, women, children and the elderly were forced (o leave their homes
and were gathered in the town, where they were urged and intimidated into departing
Jrom the town and their homes, and ransported in buses and trucks that were used to
move them out and transfer them to the territory under control of ARBIH. Wimesses
described these events in detail, stating that they were told to enter their names in the
list for convoys and forced to surrender their entire property, facts o which witness
H.D. testified.

All this confirmed the conclusion of the Panel that the attack was directed against the
Bosnlak civilian population. None of the infured witnesses or victims was armed, in
uniform or at the frontline.

1.3. The Panel reached the conclusion beyond any doubt that the connection between
the acts of the Accused and the attack was proven based on the Accused’s membership
in the formation iaking part in the attack. That membership was proven by the
Jollowing documentary evidence presented by the Prosecution: a certificate of the
Republika Srpska Mol, Public Security Station Vilegrad, dated 15 August 2000,
establishing that the Accused Zeljko Lelek was a member of the Republika Srpska Mol
Jrom 4 April 1992 through 30 June 1996.

The Accused himself did not deny that fact. He stated he was a member of the reserve
police force and worked with materiel and technical equipment. He worked in that
capacity until September 1992. Working with materiel and technical equipment, he
Jollowed the orders of the police commander and received orders each day, mostly
working on the route Vifegrad — Vardiste, and later ViSegrad - Uzamnica. As he
stated, they had two storerooms in Uzamnica. His tasks were to take care of the seized
goods, the police strength, taking over of food and bread, and later military items,
uniforms, ammunition, efc.

Lelek contested the starting date of his service; he stated he was mobilized on 20 April
1992. With regard to the specific allegations in the Indictment, the date he joined the
reserve police force is not a decisive fact. What is important is the fact that the
Accused was a member of the reserve police force in the period relevant to the
Indictment. Witnesses Zejneba Osmanbegovié and witness C, who had known the




Accused from before the war, stated they saw him on several occaslons in uniform and
armed, :

All the acts with which the Accused was charged and for which he has been found
guilty by the Panel occurred either in April, May or June, in other words, the time of
the widespread and systematic attack. In addition to the fact that the Accused was a
policeman in the relevant period, the Panel notes that there is evidence proving that
the police forces were part of the attack, and they undertook activities from which one
could undoubtedly conclude that their acts constituted part of the attack. Therefore,

the evenis from this time period, which will be explained later, clearly suggest that the

police went to Muslims' houses and took Muslims out, taking them to the police station

Jor interrogations. Also, It was 1o the police station that the men were taken, and there

they were interrogated and tortured, as specifically indicated in Count 4 of the

Indictment. The police also participated in the forcible transfer of the population from

Vifegrad. The Accused took part in these acts, perpetrating them consciously and
willfully. In addition, other acts which took place in Visegrad at that time fit into the

criminal pattern and cannot be singled out from the context of the attack. Unlawfil
deprivations of liberty, forcible transfer of the population, rape, and acts of severe

sexual violence against women are all acts mentioned by the wimesses as occurring
during the attack. That these acts were comminted solely against non-Serbs, primarily
Muslims, Is evident from wimess statements, as well as from anti-Muslim rhetoric in

connection with these acts. The mentioned acts are exactly those the Panel found the
Accused criminally responsible for perpetrating. None of the Accused’s acts can be

singled out as separate or distinct from the overall events.

1.4, That the Accused knew about the attack is best supported by the fact that he was a
policeman at the relevant time. He was a person who, when compared to an average
citizen, was surely in a position to know what was happening. During the entire
period relevant to the Indictment, the Accused was a policeman. In his testimony, the
Accused stated that his headquariers was in the police station, but that he was tasked
by the police commander to distribute food to checkpoinis and supply fuel every day.
Accordingly, he drove around the town and sites where many heinous deeds occurred
by day and night, exactly at the time covered by the Indictment (killings at the bridge
Jollowing which bodies floated in the river, taking men away, separation of non-Serbs
and their transfer from the town, confinement in the police station, etc). In addition,
the Accused perpetrated these crimes with other individuals who participated in
similar crimes and with members of police, military and paramilitary groups who
committed the widespread and systematic attack. All this clearly indicates that the

Accused was completely aware of the attack occurring in Visegrad throughour April,
May and June 1992, and that he knew that his actions contributed to the attack.

In light of the above, the Panel concludes that the relevant acts occurred during a
widespread and systematic attack carried out by Serb army, police and paramilitary
Jormations against the civilian population of the Vitegrad municipality, and that the
Accused acted as part of the attack and knew that his actions were part of the antack.




The Indictment sets the background of the perpetration, inter alta, within an armed
conflict. However, the Panel did not engage in establishing the fact and special
elaboration in that sense. Rather the Panel concluded thai, for this particulor
criminal offence, it was required 1o establish the existence of a widespread and
systematic attack, as a mandatory element of the criminal offence of Crimes against
Humanity. "

B. As for the very criminal acts constituting the offence, the Prosecution witnesses
who testified with regard to the circumstances of the criminal acts referred to in the
different Counts of the Indictment are mainly direct eyewitnesses to the events, and
some are also direct victims,

1. Count 1 of the Indictment alleges that on an unspecified date, in spring 1992, in the
morning hours, the Accused, in a group, together with Mitar Vasiljevié, a Lukié
(brother of Sredoje Lukil), and another two unidentified men, all armed with
automatic rifles, brought at least four unidentified elderly Bosniak civilian men by
truck from the “Vilina vias” spa, where they had been imprisoned, to a concrete
plateau on the Drina River bank in the place called Sase in Visegrad, where they
Jorced them to siep into the river up to their waist, and then thay killed them by
shoating them in the back with automatic rifles.

As for Count | of the Indictmen, the protected witness K.B. testified with regard to the
circumstances referred to in this Count. His personal details were not disclosed to the
Defense, and at the main trial, the Defense walved the right to cross-examine this
wiliness, which is why the Panel analyzed this characteristic of the evidence having in

mind the rights of the Defense.

Therefore, there are two fects relevant to this testimony. The first one is that the
identity of this witness was completely unknown to the Defense, and the second Is that
this witness is the only eyewitness to the acts of the Accused with regard 1o this Count.
This piece of evidence, in terms of the procedural rights of the Defense, is different
Jrom other evidence presented.

The only evidence supporting Count 1 of the Amended Indiciment was anonymous
wimess KB, who testifled via video link from a separate room with face and voice
distortion, in order to protect his anonymiiy.

The Law on Protection of Wimesses under Threat and Vulnerable Witnesses
(Hereingfier: LoWP) and Article 91 of the CPC BiH provide that under ceriain
extreme circumstances, a wimess's identity may be withheld from the Accused and
Defense Counsel and he/she may testifyy anonymously. The procedure for providing for
anonymity for witnesses Is set out in Articles 14 through 22 of the LoWP. That
procedure contemplates that the Court, in private session, pose questions to the
witness, whose identity is withheld from the Accused and his lawyer as well as the
public, and that a transcript of the answers 1o those questions be read out in the main
trial. Under this process, neither the Prosecution nor the Defense can question the




wimess in direct or in cross examination, nor can either observe in any manner the
witness while the witness Is answering the questions. In order to proceed under Article
14 et seq., the Court must find that “exceptional circumstances” exist and that “there
is a manifest risk to the personal security of the wimess or the witness's family, and
that the risk is so.severe that there are justified reasons to belleve that the risk is
unlikely to be mitigated qfter the testimony is givan, or is likely to be aggravated by
the testimony. If these conditions are mei, the Court may conduct a witness protection
hearing in accordance with Articles 15 through 23 of this Law. "

In this case, the Prosecution moved that the witness be allowed 1o testify anonymously
on 18 June 2007. The Panel, after conducting a hearing in a closed session on the
same day, concluded that there existed valid reasons for granting the Prosecution’s
motion that the witness’s identity be withheld the Accused, the Defense Counsel and
the public.

However, the Panel further found thai, although anonymity as requested by the
Prosecution was jusiified, that refusal for direct and cross-exantination by use of the
procedures set out in the LoWP was not necessary (o proteet the witness, and that o
proportionate response to the danger found would be to grant anonymity, but to
provide the opportunity for direct and cross-examination of the witness
contemporaneously and in the main trial. The Court thergfore ordered that the
witness's identity be withheld from the Accused and Defense Counsel, but that the
witness testlfy at the main trial, subject to direct and cross-examination by the parties
and counsel. In order to protect anonymity, the Court ordered that the witness tesiify
Jrom a separate room with image and voice distortion. The Court was authorized to
provide the protections that it did by virtue of Articles 14 through 22 of the LoWP,
which grant the Court the authority to order the most extreme protective measures, in
conjunction with Article 13(2), which provides:

“The Court may, qfter hearing the parties and the Defense Attorney, decide that the
identily of the witness Is not disclosed by allowing the witness to testify behind a

reen or ulilizing electronic distortion of the voice of the witness or the image of the
witness, or both the image and the woice, by using technical means for transferring
image and sound.”

By so doing, the Panel complied with Article 4 of the LowP: “The Court may order
such witness protection measures provided for by this Law as it considers necessary,
including the application of more than one measure at the same time. When deciding
which of the witness protection measures is 1o be applied the Court shall not order the
application of a more severe measure f the same effect can be achieved by
application of a less severe measure.”

Although provision was thereby made to preserve the confrontation rights of the
Accused, nonetheless the Accused's right to full access to information relevant to
exercising those rights was compromised by the order of anonymity requested by the

and granted by the Panel. In rendering its verdici, the Panel will make
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limited use of the evidence obtained from an anonymous witness. That use is limited to
a éorroborative role. Article 23 of the LoWP states: “The -Court shall not base a
convictlon ether solely or to a decisive extent on evidence provided according to
Articles 14 throzgh 22 of this law."”

This provision of the CPC is entirely consistent with the European Convention on
Human Rights. Under the European Convention on Human Righis, the Panel is
unable to base a conviction solely, or (o a decisive extent, on the testimony of an
anonymous witness because thal evidence cannot be tested by an adequate and proper
opportunity to cross-examins, as provided by the ECHR, Article 6(1) (fair wrial) and
6(3)(d), as in the cases of the European Court of Human Rights, Kostovski v. The
Netherlands, Judgment of 20 November 1989, Doorson v. The Netherlands, Judgment
of 26 March 1996, and Van Mechelen and others v. The Netherlands, Judgment of 23
April 1997,

Article 6 states:

“3. Everyone charged with a criminal offense has the following mininrum rights: (d)
lo examine or have examined witnesses against kim...."

The European Court has held that “as a general rule paragraphs | and 3(d) of Article
6 [of the European Convention] require that the deferndant be given an adequate and
proper opportunity to challenge and question a wimess against him either when he
miakes his statement or at a later siage.” Van Mechelen, para. 51.

In Count 1, the Defense was given the opportunily to cross-examing the witness, who
appeared in the proceedings through video link from another room, with face and
voice distortion, in order to preserve his anonymity. This comporis with the obligation
of the Panel 10 provide counterbalancing measures so that the Defense may have an
“adequate opportunity” for cross-examination. The Defense declined lo cross-
examine, arguing that because of the situation, cross-examination would not be
meaningful. Their poshion Is consistent with the rulings of the European Court on
what constitutes "an adequate and proper opportunily to cross-examine.” In the
Windisch case, Judgment of 27 September 1990, the European Court stated that
“[bjeing unaware of [the witnesses’] identitles, the Defense was confronted with an
almost insurmountable handicap: It was deprived of the necessary Information
permitting it to test the witnesses’ reliability or cast doubt on their credibility.” See
also, Kostovski v. The Netherlands. Nevertheless, the efforts taken by the Panel to
counterbalance the effecis of anonymity on the right to cross-examine were suffictent
fo permit use of the testimony in a corroborative role, but, according to ECHR
Jurisprudence, not sufficient to allow a verdict to be based on that testimony 10 a
“decisive extent".

The European Court considered a case where the Accused was convicted “to a
decisive exten” on the basis of statements by anonymous police officers. The defense
was both unaware of the Identity of the wimnesses and, though given the opportunity to




cross-examine, they were precluded from observing the wimesses® demeanor during
the direct examination or cross because they were in separate rooms connected by an
audio jink. The combination of the anonymity of the wimess and the inability to
observe the witness while testifying was found to violate the Accused’s right to a foir
irial and to confrontation. The Court sald, “These measures cannor be considered a
proper substitute for the possibility of the defense 10 question the witnesses in their
presence and make thelr own judgment as to their demeanor and reliability.” Van
Mechelen.

This is in accord with the rights protected by the International Covenant on Civil and
Political Rights, Article 14, as interpreted by the United Nations Committee on
Human Rights. UN Document CCPR/C/79Add.75, 9 April 1997, paras. 21 and 40. In
thar “observation” the Commiitee criticited the use of anomymous witnesses as

violative of paragraphs 3(b) and (e) of Article 14.

In Count 1, the combination of the anonymity of the witness and the inability of the
Defense to observe the demeanor of the witness because of the image and voice
distortion necessitated by the anonymity make it impossible to base a conviction on
the testimony of that wimess to a “decisive extent”. The testimony might be legally
used to corroborate other evidence on whick a conviction could be based. In that
case, the anonymous testimony would be corroborative of other “decisive” evidence.
However, in Count |, the testimony of the anonymous witness is the only evidence that
a crime was committed and that the Accused committed the crime. It is not
corroborative of any other decisive evidence.

The Proseculor argues that the anonymous wimess's testimony was corroborated by
the site visit, where she asserts the topography substantiates the description given by
the witness and offirms that it would have been possible to see the faces and hear the
voices of the perpetrators at the relevant time. Even if the site visit proved what the
Prosecutor asserts, it still fails to provide any evidence of the crime liself, leaving the
lestimony of the anonymous wilness as the only evidence of the crime. The issue is not
whether there Is corroborating evidence as to tangentlal issues (credibility, ability 10
observe and hear), but rather whether there is other decisive evidence on which to
base the verdict. If such evidence existed, then the anonymous testimony, {f believed,
could be corroborative of that other evidence and therefore be considered and
weighed when the Panel evaluates whether the Prosecution had met lts burden of
proof beyond doubt. The Panel does not need 1o determine whether other evidence
corroborates the anonymous witness’s testimony. What it must decide is whether there
is syfficient other evidence on which to base a verdict, which the anonymous witness's
testimony can corroborate. There is no such evidence in this particular case.

The Prosecution has failed to produce sufficient evidence upon which this Panel can
base a verdict of guilt beyond doubt and therefore it finds that the Accused should be
acquitted of the charges under Count .




Under Count 2 of the Indictment, the Accused is charged with several separate sets of
events. With regard 10 Count 2 of the Indictment, the following witnesses testified:
Zegjneba Osmanbegovié, Mirsada Tabakovié, Vezira Tabakovié, Myjesira Memifevié,
Azra Osmanaglé, Amela Kadrit, Zineta Kulelija, Haska Dudevié, Bakira Hasecié,
witnesses S and C and Dfenita Muhié. Some of the witnesses who testified with regard
to these circumstances are eyewiinesses, and some are not direct eyewitnesses to the
event.

It was established based on the testimonies of all the examined witmesses that the
allegations of the Prosecution are proved only concerning the charges of taking away
Hasan Ahmetspahié and Nall Osmanbegovié, and torturing Zejneba Osmanbegovié

and her mother, as well as concerning the forcible transfer of population by convoys
Jrom Videgrad, and that the event occurred in June 1992, in the settiement of Crnéa,

which is why the allegations of the Indictment were adapted in the operative part of
the Verdict.

al .Wiiness Zejneba Osmanbegovié testified with regard to the taking away of Hasan
Ahmetspahié and Nail Osmanbegovié and abuse of Zejneba Osmanbegovié and her
mother, and the Panel finds that her testimony Is completely reliable and consistent.
The wimess was precise in describing the evenis in the settlement of Crnéa whare she
lived and also provided convincing identification of the Accused as one of the
perpetrasors. The Panel had no dilemma concerning the participation of the Accused
in these criminal acts.

With regard to this event, lhe'wwmrm witness Zejneba Osmanbegovié, testified
that on | June 1992, at midnight, Zeljko Lelek came to her house with Oliver

Krsmanovié and Gordana Andrit. When they arrived, they brought Hasan
Ahmetspahié with them, all covered in blood. They asked for money and Jewelry. They
were all armed. The witness siated that Lelek took her husband out of the house at one
point. He brought him back afler some time. When he brought him back, she saw that
her husband Nail was all covered in blood and his nose was broken. They left the
house at around 03:30 raking Nail and Hasan with them. They gave no explanation
then as 1o why Nail and Hasan were being taken avway. The wimess also stated that
soon qfer they were taken away, Hasan was found in the Drina river, while her
husband has not yet been found. After her husband was taken away, she stayed in the
house, which was partly burnt on 15 June 1992, and qfier that, on 18 June 1992, she
was expelled from the house and told to go 1o the square in order (o leave Vitegrad,

The Panel, however, was not bound by the legal definition of the offence as proposed
by the Prosecutor. The Panel defined these actions as severe deprivation of physical
liberty with regard to Nail and Hasan, although under this Count of the Indictment,
the Accused was charged with the act of enforced disappearance concerning these iwo
injured parties.
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The elements of severe deprivation of liberty are provided in Article 172(I)(e) of the
CC of BiN: .

o Imprisonmem or other severe deprivarion of physical liberty;
o In violation of fundamental rules of international low;
o With direct or indirect intent.

Based on the testimony of wimess Osmanbegovié it was clearly established that these
individuals were deprived of liberty against their will and taken from the houses. That
the deprivation of liberty was severe is clear from overall circumstances under which
the act occurred. That evening, in late evening hours, during the attack on Visegrad,
these three individuals came armed 1o the house of the injured parties. In doing so,
they acted in a way that surely caused the victims fear due 1o all those circumstances.
That this deprivation of liberty was severe Is clear from the condition of the
individuals; they were beaten and covered in blood, whereas Hasan Ahmetspahié was
stabbed and bleeding.

That the act was in violation of the fundamental rules of international law is clear
Jrom the fact that these individuals were civilians. None of the three individuals who
came (o the house offered any explanation for why the victims were taken away, nor
did they corroborate the need to deprive the victims of their liberty.

In the Krnojelac case, the ICTY concluded that “a deprivation of an individual’s
liberty will be arbitrary and, therefore, unlawful if no legal basis can be called upon
1o justify the initial deprivation of liberty." The individuals deprived of their liberty
were nol informed about the reasons of that deprivation of liberty. The jusiifiability of
such a deprivation of liberty was not under consideration in a court or administrative

proceeding. There were no legal grounds for the deprivation of liberty.

The Panel concluded that the Accused acted with direct intent based on the fact that
ke knew whose house ke came to and what the task was, The manner in which the
Accused participated itself, which winess Osmanbegovié described, entering her
house, asking for money and gold, taking out her husband and bringing him back
covered in blood, and then ordering that the injured party and her mother be abused,
clearly indicates that he was aware of his action and wanted the act to be done.
Moreover, due to the fact that the Accused was a policeman and surely knew that
when he deprives an individual of liberty, it must be with due process of law, and by
no means can the deprivation of liberty include arbitrary treatment, and particularly
noi ruthlessness and mistreatment.

The Accused s not the one and only perpetrator of this offense. According to the
testimony of this witness, he acted together with another two individuals and made a
decisive contribution to the perpetration of the offence by entering the house with the
two others, threatening the civilians in the house with weapons and physical abuse,

? Prosecutor v. Krngjeloe, IT-97-23-T, Judgmen:. 13 March 2002, paro. 114,

s"*
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demanding money and gold from them and, together with the two other persons, he
brutally deprived them of liberty, violating their rights protected under international
law. The Panel concludes that the Accused thereby acted as a eo-perpe:mror in the
commission of this criminal offense.

The acts of the Accused fulfilled the elements of this criminal aet, whmby with regard
to the taking away of the injured parties Hasan Ahmeispahié and Nail Osmanbegovié,
the Panel did not accept the legal characterization of enforced disappearance as
propased by the Prosecutor's Office. The relevant elements for.the commission of the
offence of “enforced disappearance” with which the Accused was charged are stated
in Article 172 (2) (h), which reads as follows:

" 1) Arresi, detention or abduction of persons;

_ 2) By, or with the authorization, support or acquiescence of, a State or a political
organization;

3) Followed by a refusal to acknowledge that deprivation of freedom or to give
information on the fate or whereabouts of those persons;

4) With an aim of removing them from the protection of the law for a prolonged
period of time.

Although these two persons have not been seen alive ever since, there is no evidence
as (0 what the Accused specifically knew would happen to them once they were taken
away, nor s there evidence that the Accused knew about the fate awalting them at the
time he unlawfully deprived them aof liberty and took them away. Witmess
Osmanbegovié stated he had merely taken them out of the house. In addition, it was
riot proven what specifically the Accused had thought the final outcome of such a
taking away would be; in other words, whether his intention was to deprive the
persons taken away of legal protection for a prolonged period of time or to refuse to
give information on their fate or whereabouts gfter he had deprived them of liberty.
This specific knowledge would point to a specific intent, the existence of which is
required in the elements of this Article. Due to this deficiency, the Panel did not find
that the elements of the criminal offence of enforced disappearance were fulfllled.
However, as explained earlier, the act of severe unlawful deprivation of liberty, which
is also a crime against humanity, was proven.

b) With regard to the injured parties Zejneba Osmanbegovié and her mother, the
Panel finds that the acts of the Accused fulfilled the elements of torture of the hvo
injured parties, referred to in Article 172(1){}) of the CC of BiH.

1.113 elements of torture are defined in Article 172(2)(e) of the CC of BiH:

o Infliction of severe pain or syffering, whether physical or mental;
o Upon a person In the custody or under control of the Accused;
o Intentionally ("intentional infliction").




During the direct examination by the Proseculor, witness Osmanbegovié stated that
the same evening she was ordered 10 get undressed. Having requested and received
approval from Lelek, Gordana ordered her to undress her mother as well, pointed a
rifie at the injured party, and then ordered her to sit on Hasan's stomach. Having
done thal, the witness saw that he had been stabbed in the stomach. While Lelek was
with her husband, Gordana aond Oliver misireated them, but the mistreatment
continued even when Lelek returned. The perpetrators lefi the house at around 03:30.
The wimmess recognized Lelek in the courtroom as the person who had come to her
house that evening. In addition, she has known the Accused ever since he was a young
man, and she remembers him and his father Cedo, whom she used 1o see together. She
knew Oliver Krsmanovi¢ and Gordana Andrié well.

During the examination by the Defense Counsel for the Accused, wimess
Osmanbegovié stated that the Accused had left with her husband Nail before she got
undressed and that the two of them had stayed for about one hour in Hasan
Ahmetspahié's house. This fact leaves no rcom for the Panel to doubt the conclusion
that the Accused participated as a co-perpetrator in torturing the injured party
Zejneba Osmanbegovié and her 80 yeor old mother.

By his actions, the Accused made a decisive contribution to the torture of these nwo
women. That evening, when the Accused, armed, came to the house of the injured
party Zgjneba, and ordered that the injured party and her mother get undressed, he
was surely aware of his action and wanted it to be done. The fact is that both the
infured party and her mother were completely helpless in that situation and quite
reasonably feared for their lives, and the Accused, armed and a part of a violent
group led by him, in such a situation surely had conirol over the conduct and actions
of the wimess and her mother. Once the Accused rerurned with Nail, the mistreatment
of those present continued in the manner that their money and gold was taken away.
Even though the Accused was not present in the room when the injured party Zejneba
sal on Hasan's stomach, the Panel concluded that the Accused consented to all
actions underiaken that evening by Gordana and Oliver, specifically because this
violent group was led by the Accused and because the subsequent events took place
after the Accused had ordered that the witness Osmanbegovié and her mother
undress.

T’:ccttowh!eh the injured parties were forced in itself has no consequences as to
the physical pain and suffering to the injured party and her mother. However, if
viewed in an overall contexs of the events, the time of the events was between midnight
and 03:30 a.m., It happened at the time of a widespread and systematic atack against
Bosniak civilians, members of which were the two injured parties, they were terrified
and uncertain about their lives and fate, as noted by witness Osmanbegovié herself
during her testimony. There is no doubt that they were subjected to severe syffering
and mental pain at those momenis, especially due to the fact that they were forced by
the Accused and others to undress, which itself is a humiliating and degrading aci, not
only to the witness but also to her mother. Witness Zejneba stated that the Accused
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ordered them to undress and said “get naked, you Bulas” (a derogative for Muslim
women), which was seen by the witness as not being treated as humans and that she
was afraid because all three of them were armed with rifles. This event has left an
indelible imprint on the memory of this wimess, wko stated in her testimony that this
even! would be there for as long as she lives.

As reguards his intention, there is no doubt that he acted with the intent to subject them
to such treatment, which was concluded by the Panel based on the fact that he came to
the house, inter alia, with the intent to abuse them and ordered both of them to get
undressed, cursing and insulting them. Hence, it is clear that the acts of the Accused
ﬁdﬁlled the elements of the act of torture.

Iu addition to the above-mentioned elements, the ICTY and the ICTR have identified
an additional element according to which, pursuant to international customary law,
the infliction of severe pain or syffering with the act of syffering must be “for the
purpose of obtaining information or a confession; punishing, intimidating or coercing

the victim or a third person, orjbr the purpose of discriminating, on any ground,
againsi the victim or a third person. ™

An analysis of the committed acts makes it clear that the injured parties were abused
dug to the fact that they were Bosniaks and Muslims, and that such treatment of them
was some sort of sadistic abuse for the purpose of discriminating against them on the
grounds qf their ethnic affiliation.

Therefore, although the existence of this element is not required under Article 172 of
the CC of BiH, in this particular case this element has been fulfilled in accordance
with customary international law.

m Panel concluded that credence can be given to this witmess's testimony primarily
on the basis of the fact that she knew the Accused as he resided in Vitegrad for a long
time. The witness also recognized him in the courtroom as the person who came to her
house thai evening. She also stated that she had known Oliver Krsmanovié and
Gordana Andrié well, The Defence noted that the testim ag of witness Zejneba was
inconsistent with Defence witnesses Bofo Televié, Zeljko Simﬂé and Rade
Stanimirovié, who stated they knew both Oliver Krsmanovié and Gordana Andrié but
had never seen Lelek with them. However, the Panel finds that the testimonies are not
in contradiction with the testimony of witness Osmanbegovié and are not mutually
exclugive. The particular event of interest to the Panel occurred gfter midnight and in
early morning, hence it is highly uniikely that someone could have seen lt. On the
other hand, the testimony of wilness Osmanbegovié is clear and unambiguous, and the
Panel does not question this witness's credibility.

c) As regards this Count, the Panel found the Accused guilly of forcible transfer of
populaﬂon as well, as witnesses Azra Osmanagié, Amela Kedrié, Haska Dudevié,

! Prosecutor v. Akapesn. ICTR-96-4-T, Judgmens, 2 September 1998, para. $94: Prosecuror v, Kunarae, ad..
IT:96-23 ard IT-96-23/1-T. Judgment. 22 February 2001, peras. 485. 497,




Zejneba Osmanbegovié and others testified. The witnesses are consistent in the fact
that the Accused was seen at least once armed and escorting buses that transported
women and children from Visegrad to the territory under the control of the authoritics
of the then-R BiH. The Accused himself did not deny this faci, but he denied is
unlawfulness. However, the Panel found that the acts of the Accused fulfilled the
elements of the criminal act of forcible transfer of population.

Witness Azra Osmanagié stated that she left her home on the morning of 17 June 1992
with her father and two children, intending to join the convoy leaving Visegrad, When
they got 1o town, Zeljko Lelek was there as well. She knew his father well: he was a
traffic policeman. The soldier who took them threatened he was going to kil them by a
hand grenade, but Lelek told him to take them away, whereupon the soldier took them
towards the square. When they got there, buses were already full. There were some 7
buses and 4 trucks. They were all overcrowded; the trucks transported Muslims,
women and children. There were several boys on her truck, as well as her father.
Someone came and took her daughter into the bus, because she was pregnant. Lelek
was alzo in the bus to which her daughter went. When they came to the place before
Olgvo, when they got oul, she saw Lelek. When they arrived, shooting started and she
saw Lelek shooting. Several people got killed there. Her daughter who was in one of
the buses told her that a man named Gladanac drove the bus, and that Lelek was in
the bus.

Witness Amela Kadrié is witness Azra Osmanagié's daughter. The departure from the
iown was organized at the square in Visegrad. In the column of vehicles that were
supposed to take them owt, they were about to board a truck because all the buses
were full, There were a lot of passengers in her bus. Zeljko Lelek was escorting the
buses all the time. Lelek was in camoyflage uniform. He sat next fo her female
neighbor, and he was armed. The witness knew the Accused from before. He was her
neighbor, and she knew where he lived. He had somewhat long hair then.

Witness M.H also siated she left Viegrad in o convoy. She stated she had seen Lelek
escorting buses transporting Muslims out of Visegrad.

Witness Haska Dudevié lived in Dusée, ViSegrad before the war. She stated they were
“thrown out from Dusée by the Chemnik". They were in the house, four men arrived
and threw them ous of the house. There were around 10 of them, because other women
were there. When she saw the soldiers, she got scared. She only remembers they had
Weapons and military clothes. They were ordered to get out of the house, and they did
s0. They came to town, they were left there to board the buses and go away. She found
?ubvwmenmdchlldren there; no men were there.

Elements of the act of forcible transfer are defined under Article 172(2)(d) as follows:

o Forced displacement of the persons;
o By expulsion or other coercive acts;




o From the area in which they are lawfully present; |
o Without grounds permitted under international law.-

Therefore, analyzing these testimonies makes it clear that the civilians who were
transporied that day from Visegrad left thsir homes under constant threats and
intimidation. This transfer occurred in June 1992. The Established Facts (from 26 to
30 above), accepted by the Panel from the ICTY judgments, clearly show that during
this period there were a lot of incidents in which civilians were killed in Visegrad,
People disappeared beginning in April, and in the following several months hundreds
of non-Serbs were killed, mainly Muslims - men, women, children and the elderly.
Many of the killed were simply thrown into the Drina river where a lot of bodles were
Jound floating, while the number of disappearances peaked in June and July 1992,
The majority of those who disappeared were civilians. Non-Serb citizens were
subjected to other forms of mistreatment and humiliation, such as rapes and beatings.
Many were deprived of their valuables. Injured or sick non-Serb civilians were denied
access lo medical treatment. Under such circumstances it was quite understandable
that, out of fear for their lives and survival, these civilians were forced to leave the
town involuntarily.

All the witnesses mentioned above stated that they had lived in their houses and
aparimenis in Vifegrad from before the war. They had every legal right 10 remain
there. This is the population who had lived in Visegrad for years. None of the
witnesses left their homes voluntarily, and the example was given by wimess H. D.
who described how she had been expelled by soldiers from her house. The reason why
these people were forced to leave the town and municipality supports the conclusion
that the final purpose of the attack against civillans was to ensure that the territory
would be populated only by Serbs. This is particularly evident because the Serb
population remained in their homes and were rot under the atrack.

Based on the testimonies of witnesses, the Panel concluded that the Accused was in
the convoy soon afler it departed Visegrad. The Accused was in the convoy for the
major part of the route and was a co-perpetrator of the criminal act. Given that it was
Impossible to organize such a large convoy without the assistance or armed guards
and escort, who took part in the perpetration, by his acts the Accused decisively and
cou:ldembbo contributed to the perpetration qf the forcible trangfer.

Arlicle 49 of the Fourth Geneva Convention prohibits forcible transfer regardiess of
motive. However, there are specific exceptions when total or partial evacuation may
be undertaken under the obligation that persons thus evacuated are transferred back
to their homes after the threat has abated. (To provide security for the population

during military operations or the like )

That the forcible transfer was not just{fied under international law is clear when the

acts of the forcible transfer are brought into the context of a widespread or systematic
attack against civilions, and the qforementioned exceptions allowing for evacuation of
peaplc are not applicable to this specifie situation.




Forcible transfer was not carried out for the reasons permissible under international
law because, at the time these acis were commilled, there were combat activities in
Vitegrad area and it is precisely such attacks that made the lives of Bosniak eivilians
hard and unpredictable. Certainly, the reason for their iransfer was not to provide
securily 1o them, which would then require their evacuation in order io carry owt
pecessary milltary operations, because these civillans were the targets of this attack,

and the forcible transfer of the population was carried out by the forces who took part
in the attack against them. In addition, there were no natural disasters or other
circumstances which would allow for or require the organization of a humanitarian
evacuation. Viclims of this act committed by the Accused as a co-perpetrator were
civilians who had been lawfully present in the territory of Visegrad, who left their
homes against their will and who were transferred from Visegrad to locations not of
their choosing.

Therefore, if the actions of the Accused are taken into account in this sense, it is clear
that his actions satigfied the elemenis of the crime of forcible transfer as a Crime
against Humanity in violation of Article 172(1)(d) of the CC BIH.

Also, it is clear that the Accused was aware of his actions and wanted their
perpeiration because It has been established that the Accused was aware of the fact
that Bosniak people were leaving the town during the overall events and the
clrcumsiances surrounding the attack carried out by the Serb military and police
Jormations against civilians.

International customary law also reguires the intent to remove the population
permanently.® If this segment of the Accused’s conduct is also analyzed, L.e. his failure
lo take actions directed towards the return of those who had been removed, thz
Accused indeed did not take any action directed towards the return of those that had
been transferred. The conduct of the Accused fits the pattern of behavior of the Serb
Army and police whose objective was 10 have only the Serb population in the Vitegrad
area. The established facts No. 33 and No. 34 show that this objective had been
largely achieved.

The Accused himself stated that Commander Tomié ordered that he and another 7 or
8 policemen join the convoy as the escort. The Accused stated that he once was in the
bus driven by Ljubo Gladanac. The convoy had to be escorted towards Olovo o a
place called I3afevié Brdo. Hence, the Accused himself does not deny his
barticipation in this action, but he states that his conduct was nsver improper.
However, the Panel could not accept this objection of the Accused because civilians

# Article 35 of the OC of BIN: Prosecutor v. Blagejsvic and Jokis, IT-02-60-T, Judgmers, Jenuary 17, 2095,
para. 601 (“As for the mens rea, the perpetrator ayust intend 1o remove the victlms, which Implios the intertlon
that they should not rerurn.... The foct that no sisp s taken by the perpetrator to secure the return of thase
disploced, when the cireumstances ihat necessitated the evacuation have coased, is among the foctors thet may
mmmumdmmmmmmmmmmmmmmwa
lavefid - and therefore temporery — evacuotion. ™). Ses alxo Prosecutar v. Nolerllle end Martinavic, IT-98-34-T,
Judgment, 31 March 2003, para, 520.
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were expelled exacily because they were Bosniaks. Such a reason and ground are
discriminatory and hence prohibited, and he knew that. The Accused was aware of

Who the people o be iransported from Vitegrad were, as well as their ethnicity.

d) Under this Count of the Indicment the Accused was charged, inter alla, with the
taking away of the injured parties Tabakoviés and Fahrudin Cocalié, and lsmet
Memifevic.

There is no doubt that these abductions occurred, and that the people abducted are no
longer alive. Using documentary evidence and testimonies of wimmesses, the
Prosecutor's Office proved that the mortal remains of these persons were found and
exhumed from the mass grave. However, none of the wimesses, including the relatives
of the injured parties Mirsada Tabakovié, Vezira Tabakovié, Dienita Muhié and
others, saw the Accused involved in these particular acts. For a rellable conclusion
concerning the participation of the Accused, it is necessary that there be clear
observations and firm beliefs of the witnesses that the Accused was one of the
perpetrators.

As for this incident, witnesses Mirsada and Vezira Tabakovié are consistent in their
testimonies when speaking abowut the injured partles Ferid Tabakovié (witness
Mirsada Tabakovié's husband), Fehim Tabakovié (witness Vezira Tabakovib's
husband) and Izet Tabakovié being taken away in the evening of 19 May 1992, when
they went missing, until their remains were found in the mass grave and exhumed.

Witness Mirsada Tabakovié stated that in the evening of that day, around 7.30 a.m.,
Milan Lukié arrived by car in front of the house, calling her brother-in-law Izet. She
saw that ¢4 or 5 other soldlers were there in uniforms, some in camouflage and some in
olive-drab uniforms. A man with Montenegrin accent soon thereqfier came to her
door. That man took out her husband Ferid. Two soldiers entered her house then.
Alllwugh during the Main Trial she stated that one of them was Zeljko Lelek, she
admitted that she was not sure what the name of one of the soldiers, who looked
Jamiliar ai the time, was. It was only several years ofter the war when she saw Lelek
again in Visegrad that she concluded that it was in fact Lelek who perpetrated the
offense. This ldentification is not syfficient for the Panel to be satigfied that the
Accused Is indeed responsible for these events. Tha wiiness Mirsada Tabakovié herself
said during direct and cross-examination that she knew well both the Accused's father
and the Accused and that she had encountered the latter in the streat where the
witness’ sister lived. [f the witness knew the Accused from before, it Is reasonable 10
assume that she would be able to identify him as a person involved in the event at the
time. The absence of such an ident{fication raises doubts about the witness' conclusion
reached qfterwards about the involvement of the Accused in the event, because the
witness reached this conclusion eight years ofter the event.

Witness Vezira Tabakovié stated her husband and sons were taken away by two young

men, one with fair hair and in olive-drab uniform. They were taken away together
with Fahrudin Cocallé, who was in their house. That evening, the wiiness did not
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lknow who those two young men were. The witness remembers that that same night,
Mirsada - the wife of her son Ferid - told her that her husband and sons had been
taken away by a soldier from Visegrad whose name she did nos know. Afler the war
Mirsada told her it was Zeljko Lelek. During cross-examination she identified the
Accused a3 one of the soldiers who took away the members of her family, however,
Just after that she indicated that the Accused had not been one of the two soldiers and
that she only wanted the Accused 1o tell her who killed her children and husband. The
knowledge of this witness of the responsibility of the Accused Is indirect and it is a
result of what Mirsada Tabakovié had sald about the involvement of the Accused in
the taking away of the Tabakovié family. As the Panel could not rely on the testimony
of Mirsada Tabakovi¢ beyond reasonable doubt 1o find the responsibility of the
Accused, it is all the more clear that the Panel may not find the Accused responsible
on the basis of indirect evidence — the testimony of Vezira Tabakovié.

Witness Myjesira Memifevi¢ who lived in Dufée saw, from a distance of abows 50
meters, that her neighbors Fahrudin Cocalié, the Tabakoviés — father and two sons —
were laken away from their houses. She admitted that she was not sure at the time tha
Lelek took part in the taking away of those people and that she did not see him in
those incidents, but there were rumors that Lelek did take part in that. The mother of
the Tabakoviés, as well as Kadira Cocalié, told her that Zeljko Lelek had been
involved in taking away those people. When the Panel visited the location where this
even! took place, the witness indicated that she had seen Zeljko among the soldiers
who were taking the men away. The testimony of this witness is inconsistent and some
segments of it are contradictory with regards to the decisive fact: the potemtial
Involvement of the Accused in the event she is testifying about. At the main trial, the
witness test{fied that shs was unable 10 see direcily the event, so she did not see the
Accused. The Panel is convinced that, on the critical day, this witness did not really
sie the Accused taking part in this event and her assertion made during the visit 1o the
location is, in the opinlon of the Panel, a result of the stories told by other people. On
such inconsistencies and in the absence of a reliable identification of the Accused, the
Panel cannot base a conviction.

Wimess C stated that, in May 1992, Ferid Tabakovié and his two sons were taken
away, as well as Faruk Cocalié, Diemo Zukié and his son. She did not witness that
event but she heard about It from Kadira Cocalié. In the investigation, the witness did
not say that Lelek had taken part in this incidens, because she could not remember the
name, but now she is sure that Kadira Cocalié told her she had seen Lelek.

i_lls witness also stated that on 13 June 1992, a1 8 a.m., 50 soldiers 100k away men
Jrom the settlement. Among others, Ismet MemiSevi¢é was taken away, and she said he
was beaten by Leka Krsmanovié, Nikola Savié, Nenad Stefanovié, Zeljko Lelek and
many others whose names she could not remember. This witness first stated
Memisevi¢ was beaten by the Accused, and then she said it was Leka. In this part of
her testimony, . the witness seemed rather confused with regard to the key detail of
ldentification. Given that she was the only witness mentioning that Jsmet Memisevic
had been taken away, and that her testimony is quite confusing in the relevant part,




the Panel could not beyond reasomable doubt conclude that the Accused was
responsible for lhe laking away of Ismet Memisevié.

€) This Count of the Indictment also covers the criminal act of physical abuse of
witness S allegedly committed by the Accused. In that regard, the Panel does not find
it proved beyond reasonable doubt that the Accused was rhepemhmorqﬂhe acts for
rﬁcjbllmmg reasons.

During the trial, several witnesses were examined who linked the nickname of Leka to
other individuals and not to the Accused.

With regard to testimony of the injured party S, she was rather confused when talking
about the participation of the Accused in her mistrearment. She mentioned that one of
the persons who took part was nicknamed “Leka”. In the case, this nickname was
mentioned by several witnesses, who linked it to some other persons, not the Accused,

which raises reasonable doubt with the Panel that witness S really knows who the

Accused Lelek is and can identify him with certainty as the perpetrator. In addition,

the Indictmem alleges that witness S was physically abused. Physical abuse In itself is
rot a crime against humanity or a crime against civilians. To establish criminal
liabllity, it is necessary to prove that such physical abuse amounted to torture or other
inhuman acts of similar nature. In the case at hand, there is no reliable evidence that
the Accused's actions amounted to physical ll-treatment of the injured party S and
that this ili-treatment amounted to torture or other inkuman acts of similar nature in

relation to the injured party S.

For the reasons set out above, the Panel concludes that the identifications provided by
the witnesses in the particular case represent retelling that one of the participants was
the Accused Lelek. Therefore, due to incomplete and uncertain identification of the
Accused as a participant, the Panel could not determine that the Accused was the
person who perpetrated the offenses reported by the witnesses. Witness ident{fications
linking Lelek to the taking away of Tabakovié, Fahrudin Cocalié¢ and Ismet Memievié
and to the abuse of wimess § were based on indirect knowledge about ithe
perpelrator's identity and some of it was mentioned for the first time at the Main Trial
but not in the previous statements. In addition, witnesses whose testimony was weak
when it came to identification repeated the same information. Each of them used a
Jormulaic recitation about not knowing the Accused at the time of the crime, but that
they knew of his father, a traffic policeman, that Lelek's father’s name was Cedo and
that they were on good terms with his father. Repetition of such claims is not sufficient
to idemify the Accused as the perpeirator and to convici a person of a serious
criminal offence.

{Under Count 3, the Accused was charged with coercing Bosniak women by force 1o
sexual intercourse or an equivalent sexual act. With regard to this Coumt of the

Indictment, the Panel finds that It was proved that the Accused committed the criminal
acts described under 3(c) and 3(d) concerning the injured parties M.H and C.




Article 172(1)(g) of the CC of BiH defines rape as:

- Coercing another by force or by threat of immediate attack upon his Iife or limb
)

- To sexual intgrcourse or an equivalent sexual act.

Under 3(c), the Accused was charged with coming to the Vilina vias spa in June 1992,
where the protected witness M.H. was present. She was brought there under threat
and by force on a daily basis and raped by Milan Lukié, as well as other soldiers,
including the Accused Zeljko Lelek, who cursed and insulted her on ethnic grounds.

The injured party, witness M.H testified at the main trial, She stated she lived in
Vifegrad before the war. She was brough to the Vilina vias spa by Milan Lukié who
ordered and threatened her to come to the spa every day at the same time, and
ordered her not tell anyone anything about that. Several days in a row she was
brought there by Milan Lukié. She stated that she was first raped on multiple
occasions and mistreated in the spa by Milan Lukié and another man, and later other
soldiers came in camoyflage uniforms, meaning that her mistreatment lasted for
hours. The spa was under the control of armed Serb soldiers and paramilitary forces.
She was later relocaled to another room where she found wiiness D. Several other
Muslim women were held in the spa. The witness stated that various mistreatment and
rapes occurred on a dally basis. On one of the days when she was brought 1o the spa,
the wimess stated, Zeljko Lelek came to the room she was in with other women. He
took her out to another room and coerced her 1o have sexual intercourse with him.
When Lelek took her out of the room, he slapped her several times, insulting and
Gursing her “Baljja mother”. She also stated that while she stayed at the spa, she
heard screams and crying from other rooms. Soon theregfier she mangged to avoid
hiving to again go to the spa. She left Visegrad in mid-June 1992 in an organized
convoy. As for the Accused Lelek, she stated she had known him from before and that
in addition to that one time at the spa, she saw him again when her convoy was
" leaving, as he was escorting her bus. He sat in the front, next to the driver, wore
uniform, and had ammunition belts and an automatic rifle,

The Defence contested the credibility of this wimess, stating that there were
inconsistencies between her testimony at the trial and the statement given during tha
Investigation. For example, concerning the fact whether she knew one Jasmina and
how many times she saw the Accused during those events. In addition, Defence
wiiness Dragoljub Ivanovié, who ofien had been in comact with the witness, noticed
no signs on her that she was subjected to violence or that something happened to her
at the spa. In answer to his question whether she had ever experienced any
“bullying", she stated only once but did rot sqy where and when. Regardless of the
Defence objections, the Panel finds that the testimony of wimess M.H. contains no
significant inconsistencles that would affect the credibility of her testimony. The Panel
JSinds that such inconsistencies in testimonies, especially given by victims of such
offences, can surely be antributed to the passage of time and, hence, to the
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quality of recollection, and her traumalic experience preventing her from observing
the details. However, the testimony of the witness in the key parts peritaining to the
Identification of the Accused and the overall accouns of the events is syfficient and
reliable.

thh regard to this Count of the Indictmenl, the Accused was charged with Crimes
against Humanity commined by the act of raping M.H. According to Ariicle 172(1)(2)
of the CC BiH tke criminal act of rape is committed by, inter alia:

- coercing another by force or by threat of immediote attack upon his
life or limb (...) to sexual intercourse or an equivalent sexual act.

The description of the offence about which the wilness testified makes it clear that the
acts of the Accused satisfy the elements of the act of rape as réferred to in subsection
(8) of Article 172(]) of the CC BiH |f taken into account that this act was committed
while the witness was on the premises of the Vilina vias spa, which was completely
under control of Serb formatlons, without any possibility of escape and that she was
abused before and during the rape, which surely caused fear for and anxiety abows
her life. This is additionally emphasized by the fact that she heard screams and cries
Jrom other rooms and that the Accused beat and insulted her during the rape.

Rapmg the witness also aonsmum torture, because the rape necessarily gives rise to
severe pain and .n(ﬂ'erlng.

Pursuant to Arsicle 172 (2)(e) of the CC of BiH, the elements of torture are:

1) Intentional infliction;
2) Qf severe pain or syfjering, whether physical or mental;
3) Upon a person in the custody of the Accused.

The International Criminal Tribumal for Rwanda (ICTR) and the ICTY have
concluded that, according 1o customary international law, in order for rape to be an
act of tarture it is necessary that the infliction of the severe pain or suffering is for the
purpose of “obtaining information or a confession, punishing, intimidating or
coercing the victim or a rln'nd person, or discriminating, on any ground, against the
victim or a third person."’ Some actions per se imply suffering on the part of those
subjected to them. Rape is such an act; sexual violence inevitably leads to severe pain
or syffering and thus the qual{fication of this act as torture is fustified.

This incident surely caused severe syffering, mental pain and disgust with the injured
party. The very fact that non-Serb women and girls were forcibly brought to the Vilina
vias spa, by armed men, under physical threat against them and their famlilies, and
that they were imprisoned precisely to be sexually and physically abused surely

¢ Kunarar Trial Judgment, paras. 149, 150.
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causes terrible syffering and the feeling of helplessness with the victim who is placed
there, completely helpless and without any possibility to protect herself or avoid
sexual abuse. As the witness stated, she was brought to the Vilina vias spa and was
raped for the exclusive purpose of the perpetrator’s sadistic abuse because of her
ethnic aoffiliation and for purposes of illiclt discrimination. The wimess described
multiple and merciless sexual abuse she was subjected to while she was in the spa and
which resulted in internal and external physical Injuries and bleeding. The Accused
Jound her when her physical injuries were bad and made her syffering even worse by
raping her despite her physical condition and beating and insulting her despite her
obvious syffering. The intensity of her syffering is confirmed by the fact that several
days afier this torture she could no longer stand it and escaped from her home and
hid, although she was certain that Lukié would make good on his threat made against
her and her family if he found her.

The Accused himself committed the act of rape, which makes him an individual
perpetrator. The Accused was aware of all prohibited goals due to which the witness
was going to be raped and he wanted that outcome. Given that the Panel concluded
that the rape constitutes torture as well his intent encompasses both effects of his act.

3d). In this subparagraph of the Indictment, the Accused is charged with perpeiration
of an act equivalent to sexual intercourse against victim C, pursuant to Article
172(1)(®) of the CC of BiH.

The victim C herself testified about this. She stated that she had resided in Vitegrad
prior 10 the war. She stated that around 13 June 1992, Lelek came 1o her house, with
another person unknown to her, and asked for gold and money. He was looking for
her daughter, son and husband, and she told him that they had been taken away. As he
did not find anything, “He continued to sadistically abuse har,” the wimess said. He
beat her and, as she says, he forced her “to fondle his sex organ.” She said that
during that time, he cursed her “Turkish mother” and asked her |f she was “disgusted
because he was a Serb.” Soon afier that, Liubita came and told him to leave her
alone. Only then did Lelek leave, and she did not see him aflerwards.

She said that she had known the Accused from before that time, that he was a nice
young man, that she ofien saw him in town at his father’s place who was a traffic
policeman, and she identified him in the courtroom as the perpetrator of this act.

The Defense pointed 1o the fact that the Accused was not a member of Momir Savié's
unit, whose members were LjubiSa Savié, Zoran TeSavié and others, and this was
confirmed by the witmess for the Defense Nedejjko Stefarovié. However, the injured
party C never claimed that the Accused had been in this unit; she only stated that she
had seen him at that time with the other persons she saw and identified as persons she
%tnown before, and this turned out to be true, as one of those members recognized
and saved her.
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Therefore, it is true that the Accused was not a member of Momir Savié's unit, but the
Jact is that this witness identified the Accused as the perpetrator because he had lived
in Visegrad for many years and she oflen saw him as a young man with his fother
Cedomir. So, {f the fact that she is not only a direct eyewitness but also the viciim of
the perpetrated act is taken into consideration, her statement in terms af a description
of the evenis is consistent and reliable.

In relation to this count of the Indictment, the Accused Is charged with Crimes against

Humanity committed by coercing arother person to an act equivalent to sexual

intercourse, in this case the victim C. However, the Panel finds that the actions of the

Accused coniain the elemenis of “coercing another person by force or by threat of
immediate attack upon her life or limb... to [an]other form of grave sexual violence."

Article 172(1)(g) of the CC of BiH includes the following elements:

- Coercing another by force or by threat of immediate attack upon his life or limb
()

- to any other form of severe sexual violence.

In international law, severe sexual violence Is defined as any severe abuse of a sexual
nature inflicted upon the integrity of a person by means of coercion, threat of or
intimidation in a way that is humiliating and degrading to the victim’s dignity.” Unlike
the act of coercing another 10 sexual intercourse or an equivalent sexual act, the ICTY
defines sexual violence as “broader than rape and include[ing] such crimes as...
molestation.”” The acts of the Accused fit this definition precisely.

Witmess C was coerced by force and threats against her life and physical security
when the Accused, who was armed, came (o the house of the witness with one more
person, demanding that she give him money. Considering that she was alone in the
house, facing uncertainty and afraid for ker life and fate, and that ths Accused cursed
at her, physically assaulted her and generally acted in a violent manner, the Panel
concludes that he took advantage of her situation to coerce her to a certain act of a
sexual nature. Because of the special circumstances, ~ specifically, this evemt 100k
place during the attack against civilians; the conduct of the Accused was part of that
attack; and being an elderly woman coerced 1o such an act — she experienced
humiliation and degradation of her human dignity and she felt qfrald and ashamed.
From all these circumstances, the Panel concluded that this act of the Aceused was a
severe form of sexual violence to which the victim was subjected. The Panel
determined that "severe sexual violence” is a more precise way to describe the erime
committed by the Accused against witness C than the wording “an equivalent sexual
act (rape)” as initially referred to by the Prosecutor in the Indiciment. Both acls
constitute a crime agoinst humanity as provided in Article 172(1)(g) of the CC of BiH,
but severe sexual violence constitutes a more accurate charge, and the charge which

2 prosecutor v. Stakic, IT-97-2-T. Jusdgmens, 31 July 2003, para. 757.
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has been proven beyond doubt. In doing so, the Panel also considered that a sexual
act equivalent to sexual intercourse implies penetration of a sex organ, an object or
some other body part in any part of the victim's body. In this particular case, the
Accused did not penetrate witness C.

In both sub-counts 3c and 3d, the Accused acted with direct intent and as an
individual perpetrator, although in a wider context these acts took place in the
presence of other members of the military and police.

With regard to the remaining two subparagraphs of Count 3 of the Indictmen, the
Panel concluded, based on the presented evidence, that witnesses A and D were in
Juct the victims of the acts described in subparagraphs (a) and (b) and that these acis,
by thelr nature, represent grava violations of the rights of the victims, which most
certainly caused horrible syffering to them that, as the witnesses stated, Is felt even

today.

However, without in any way diminishing the significance of the act and the syffering
of the victims, the Panel concluded that there was lnsufficiers evidence that the
Accused Is the person responsible for the commission of the described acts against
them. Witnesses A and D are the only witnesses for each of these subparagraphs, and
although their testimony on each of the incidents is to a large extent reliable so that
no other witnesses are required (o establish the facts on which they testified, their
identification of Lelek as the perpetrator is insyfficient and cannot be regarded as
evidence beyond reasonable doubi, although they as victims cannot be blamed for
that.

In Count 3(a) the Accused is charged with the crime of rape in violation of Article
172(1)(g) of the CC of BiH, perpetrated in April 1992, whan he came to the Vilina
Vias spa, where the witness A was receiving medical treatment. Witness A, during the
time she was in the spa, was repeatedly raped by Milan Lukié and other unidentified
soldiers. Zeljko Lelek is also accused of raping her, insulting her harshly, cursing and
beating her.

The infured party witness A testified about having had a car accident in January
1991, and coming to the spa for medical treatment. In late March or early April 1992,

she was a victim of maltreatment and multiple rapes in the spa. Still suffering from

infuries sustained in the previous incident, because of which she was under
medication, she survived a horrible ordeal. She did not know Lelek before the war, bui
she knew his father. She stated she could not stand to look at the attackers, and she
only remembered that one of them, whom she now believes 10 be Lelek, had
protruding teeth. Her testimony, in which what she stated in the direct examination
differs from what she stated in the cross-examination {and both are inconsistent with
her previous statements), Is contradictory in terms of the identity of the perpetrators of
the rape. For example, witness A said in her statement given during the investigation
to the Prosecutor's Office that Milan Lukié, who was alleged to have been there as
well, called one of the rapists (who according to the Prosecutor was Zeljkalelek) by
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the last name Lelek, while during the direct examination at the main trial she stated
that he referred to him as Zejjko and Zele and that it was Zeljko Susnjar. Likewise,
during the direct examination she siated that the Accused had raped her during the
Jirst two days she was assaulted, while in the cross-examination she stared that it was
Zeljko Suinjar who raped her during the first two days and not the Accused. In
addition, during the investigation she stated that Dusko Andrié raped her every day
while at the main trial she stated that he raped her only on the second day.
Furthermore, during the main trial she stated that, on the first day, the Accused came
with an unknown soldier and raped her and that the soldier referred to him as Zeljko;
while in the siatement given during the investigation she stated he came only with
Lukié and Lukié came on the second and third day and Lukié referred to him only as
Zele; and then she stated again that Lukit came only the last two days before she left
the spa. It follows from such evidence that the only thing linking the Accused with a
crime is that ane of the rapists was referred to os either Lelek or Zele or Zeljko; by
either Lukié or the unknown soldier; that the rapist referred to had protruding teeth,
but there is no other physical description because the victim, undersiandably, could
not bear looking at her attackers, as she herself stated. Likewise, the victim could not
identify the Accused in the courtroom when asked to do so by the Prosecutor. It was
only after the Defense Counsel introduced himself and stood by the Accused that she
pointed 1o the Accused as the perpetrator.

It Is indisputable that Witness A is trying to tell the truth and that she survived the
rape and torture she described, It is understandable that she cannot identify with
qeriainty and consistency the perpetrators of the crimes she syffered. However,
bearing in mind the standard of proof beyond doubt, this Panel cannot conclude that
the evidence of ident{fication is syfficient to establish that the Accused is guilty of the
rape and torture of witness A.

Similarly, Count 38 of the Indictment also charges the Accused with having arrived in
the Vilina Vias spa in June 1992, where Bosniak women were unlawfully detained,
including witness D. Witness D had been brought to the spa earlier, and she was
repeatedly raped and physically and mentally abused by Milan Lukié and other
unidentified soldiers; the Indictment alleges that, among others, the Accused Zeljko
Lelek also raped her. Witness D stated that, at that time, she did not know Lelek. She
thought that it was Lelek because qgfler the incldent another person had told her that
her assallant must have been Zeljko Lelek. Witness D escaped the spa when she was
saved by one of her neighbors and afier that left Visegrad. Afler the war, when she
visited Vifegrad, she states that she met and recognized Lelek. The testimony of this
witness is questionable from several aspects. First, in her statemem given 1o the
Prosecutor’s Office the witness stated that she had known the Accused Lelek, whereas
at.the main trial she first stated that she had known him, but later on she said that she
had not known who he was at the time of these events. Although she cleimed that she
had heard from another woman at the spa that one of the rapists was Lelek, she could
not explain how that woman knew. Also, she did not disclose the name of that woman
or any details accounting for this second-hand identification. While in her earlier
statement she said that her neighbor saved her, she did not wish 1o talk about that at




the main irial. She demonstrated niore confusion with regard to her statement that she
had seen Lukié killing her son before she was taken to the spa. In her testimony during
the main trial she stated that after she left the spa she went home o look for her son.
Other witnesses confirmed as well that she had asked them about her son after shz
escaped from the spa. Her confusion can be explained by the torture she survived.
However, this evidence is insyfficient to conclude beyond any doubt that the Accused
is indeed the person who committed this offense charged against him under this
Count.

The confusion of the witnesses resulted in testimony that was inconclusive, and
although that can be atiributed to poor memory dug to the trauma they syffered and
thé passage of time, the inconclusive testimony cannot be a basis for conviction,
because in the key parts they do not point 10 a rcllable rccognition and identification
of the Accused as the perpetrator.

ion of the Indicrment, the Accused is charged with two acis
committed in May 1992: assisting the imprisonment of Muslims in the police station
and torturing a young man named Salko. With respect to this Count of the Indictmeni,
the witnesses Enver Digferovié, Suved Dolovac and Suvad SubaSié were heard, and
the Papel established the responsibility of the Accused only for his participation in thz
unlawful imprisonment of several persons of Bosniak ethnicity, and this was primarily
based on the statements of the injured partles Suba3ié and Dolovac: whereas with
respect 10 the allegations that the Accused tortured a young man called Salko, the
Panel found that the testimony of witness Digferovié, who testified abowut the torture of
the young man in the corridor of the police station, is too contradictory io support the

charge of torture beyond any doubt.
Pursuant to Article 172(2)(e) of the CC of BiH the elements of torture are:

o Intentional infliction;
’ e Of severe pain or syffering, whether physical or mental;
o Upon a parson in the custody of the Aceused,

The statements of infured parties-wimesses Suad Dolovac and Suvad SubaSit are
consistent in stating that they were brought to the polica station in late May 1992 and
that they were detained there for several days. They were in a rocom which had bars
on the door. The witnesses Subasié¢ and Dolovac stated that one night thay saw the
Accused Lelek in the police station. They think that he was a policeman on duty,
because the Accused had the key and controlled entry to their cell. The witnesses
claim that Enver Diaferovié, Celik Ahmed, Nezir Zunié, Osman Kurspahié and Sofet
Tvrtkovié and others were also detained in the station during the same period. Suad
Dolovac and Suvad Subasié stated consistently that one night during their detention, a
young man named Salih or Salko was brought to the police station, though the
witnesses did not use the same name when referring to this person. They stated that
the young man was brought by Lukié and that he had already bean bzaten before that,
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an:’mmmm:'dhim being abused in the corridor before he was thrown into their
cell.

The witness Enver Diaferovié stated that the Accused Lelek took the young man out to
the halhway at one point qfier he was brought to the statlon and started beating him.
The witness alleges that he saw the Accused forcing this young man to curse at
himself, 1o say that it was all Alfja’s faull, and that the Accused took him by the head
and knocked his head against the wall and kicked him with his knee in the crotch area.
The witness stated that he was able (o see all that as he was sitting near the door from
which he could see down the hallway. The witness Suvad Suba3ié spoke differently of
this event, testifying that the young man, whom he referred to as Salih, was beaten in
the hallway immediately after being brought to the police station, and that the persons
placed in that room could not see the hallway. He heard the Accused ordering the
young man to slap himself, and he learned from another detainee, Nezir Zunié, that it
was the voice of the Accused Zeljko Lelek, whom Nezir Zunié knew well. The witness
Suad Dolovac stated that the young man was beaten in the hallway immediately gfter
being brought 10 the station by a person they were not able to see, and that he was
covered in blood and thrown into the cell where other persons were by Lelek, whom
the witness recognized. Lelek came to the cell later on and ordered the young man to
slap himself. Witnesses SubaSié and Dolovac further stated that after this young man
was brought back to the room, Milan Lukié came the same day, approached the bars
on the door, grabbed the young man's head saying “This is how it's done,” and
slammed the young man’s head several times against the bars, as a result of which the
young man fainted. '

This incident when Milan Lukié came, which is mentioned by both Subasi¢ and
Dolovac, is not mentioned by the wimess Diaferovié at all, even though there is
evidence suggesting that Diaferovié was in the cell throughout the time the young
man was there. Even though all three statements concur at first glance, and in relation
to the overall events, the Panel could not align the significant inconsistencies.
According to Subasi¢ and Dolovac, the young man was beaten up upon being brought
lo the police station, but the beating could not be seen from the cell. Witness
Diaferovié did not testify about this beating, but stated instead that the young man
was In the room, taken out and then beaten up. Subasié and Dolovac only heard the
beating, but were unable to determine that it was Lelek who did i1, although they
heard Lelek taunting him. Neither Dolovac nor Subafi¢ testified about any subsequent
laking away or beating of this man aftler he had been brought to the cell for the first
time. Dolovac and Subasié are consistent in stating that Lelek ordered the young man
to slap himself, although one of them claims that the incident occurred ouiside the cell
while the other claims it oceurred inside the cell. Diaferovié did not testify about this.
Finally, the most siriking recollection of both Dolovac and SubaS$ié is that Lukié
grabbed the young man's head and slammed it several times against the bars.
Diaferovi¢ never mentioned this incident in his testimony, although he was
specifically asked about the presence of Lukié in relation to this young man. The
witness denied this. All three witnesses were indisputably present in the cell
throughout the time the young man was there. The Panel finds that the nies of
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Suba¥ié and Dolovac, which significantly support each other with regard to importan
details, are the most credible and reliable recollections, and, based on that evidence,
the Panel concludes that the young man was brutally beaten by somebody, that Lelek
was preseni in the police station when the young man arrived, and that Lelek taunted
the young man and ordered him to slap himself. However, this avidence is not
Sufficient to conclude beyond any doubt that Lelek beat tihe young man or that the acts
he undertook led to infliction of scrious bodily injuries, an clement nccessary ro
establish that the crime of torture was committed, or that Lelek participated in an act
of torture of the young man as co-perpatrator or accessory.

As regards part of Count 4, alleging the imprisonment of certain parsons, witnesses
Subagi¢ and Dolovac state that they saw the Accused Lelek in the police station, that
he occaslonally performed the duty of a duty police officar and that he had the key and
conirolled the entrance to their cell. They arz certain that it was Lelek they had the
opportunily to see and identify during their detention. That the Accused Lelek
committed these acts is clear primarily from the statements of injured parties-
witnesses who were direct participanis and eyawitnesses. The witness DZaferovié was
a member of the police in ViSegrad in the pre-war period, and he says that Lelek was
a reserve policeman in the period when this vitmess was dztained in the police station.
The witness Digferovié stated that ha kmew the Accused Lelel from earller, and he
also knew his father Cedo, who was also a pre-war policeman. Tha witness Dolovac
also kmows Lelek from the period before thal time, as they lived in the same town and
ke knows people with whom the Accused socialized,

Analyzing the acts of the Accused, the Panel finds that the clements of a severe
unlawful deprivation of liberty were rairrored in these acts, namely:

o Detention or other severe forn: of deprivation of physical liberty;
o In violation of the fundamental rules of intarnational law;
o With direct or indirect intent,

Based on the evidence presented, the Panzl finds thot in late May 1992, Bosniaks
Muslims were brought to the police station and detained there. The witnesses stated
that they had been brought in to be interrogated about their activities and that they
were oflen taken out and beaten. Ths Panal has in mind that all these events took
Place during a widespread and systematic attack against the civilian papulation. None
of the detained persons were told why they were brought in. During thz entire time
they were in the police station, the injured parties were not informad why they were
being held, nor was their imprisonment followed by regular procedures of
apprehension and decisions on detentton. These persons were civilians, without

weapons or uniforms.

The Trial Chamber of the ICTY in the Krnojelac case concluded that thz “deprivation
of someone s liberty is deemed arbitrary, and tharefore unlawfil, {f there are no legol
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grounds to justify the initial deprivation of liberty.™ Evidence proving that the
persons deprived of liberty were not iInformed about the reasons for their
apprehansion or that the justification of custody was not the subject of consideration
in a court or administrative proceedings may suggest that there were no legal grounds
Jor ordering custody.

All witnesses in this case are consistent in saying that they were never informed of the
reasons for their datention, and that no proceedings were ever conducted against
them, nor were they brought before any court or sent to a police station based on a
written order. The Accused, as a police officer who was present at the police station,

had reason to know that these men were delained arbitrarily and without any legal
procedure. The witnesses are also consistent in their testimony that they were held in

a room 3 by 5 meters in size in which about 10 persons were detained for up to seven

days and that the room was separated from the hallway of the police station by a

locked door with bars. The witnesses further were in accord in stating that there was

no proper toilet or possibility to use water; that the duty officer or a designated
person had a key to lock and unlock the door and took the detainees escoried by
armed guards through the hallway to the toilet; that the police officers at the Public
Security Station, including Lelek, were armed: and that there was no way to get out of
that room except when permitted to do so by the persons who had the keys. The Panel
visited the site and assured themselves that the allegations regarding the size and
location of the room were correct. The Accused Lelek, as one of the armed police
officers who had the keys, absolutely knew that these men were deprived of their
ltberty.

Therefore, based on the statemenis of witnesses Subasi¢ and Dolovac, the Panel
concluded that, regarding the acts of the Accused, the elements of the criminal offense
of detention, in contravention of international law, were satisfled and that the Accused
took part as a co-perpetrator within the limits of his direct intent, and not as an
accessory. The Panel came to this conclusion bearing in mind his presence in the
police station in the critical period and the fact that he had control over the liberty of
delained persons by possessing the key and deciding on when he would unlock the
cell, when he would taks someone out or bring someone in and when he would lock
the cell again. By committing these acts, he jointly participated in the commission of
the offenses and decisively contributed 1o the imprisonment, together with other
guards and officers from the police station.

As for his intens, it is indisputable that the Accused was a policeman and that he often
came 1o the police siation and moved around the town. He certainly knew thai the
imprisonment of these parsons, referred to in this Count of the Indictment, was not an
isolated incident, and it was not justified by any military, combat or other legitimate
objectives. Thz Accused was ceriainly aware of the unlawfulness of their
imprisonment, especially {f we take into account the fact that the police station was a
smaller building, with small rooms and with relatively high rate of movement by
peop!e. The beatings described by wiinesses took place right there in the police
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station; people were brought in and 1aken out of tha call. All these events could not
have been done In secrecy. If one excludzs the consideration of the arrival of the
Accused at the police station and his presence inside on other days, except the day
which is the subject of the indictmen, it is clear that the Accused could have been
aware of the beating of the young man Salko or Salih, which undoubtedly happened in
the hallway of the station, as was confirmed by witncsses, because thay stated that the
Accused was in the station on that particular day when the young man was brought in
and that he was brought back to the cell by the Accused himself, Thus, the Accused
was aware of the unlawfulness of the detention of these persons, as well as of his
actions in that respect, and ha wamed this to happen and therefore ke acied with
direct intent.

The Defense emphasized that witnesses for the Dafense Sreélo Ninkovié, the police
commander at the time, and Bofo TeSevié, a policeraan, stated that the Accused Lelek
was working as the materiel and technical equipment officer and as such had no
access to detention and could not control the imprisonmant of people in the station,
while the wimmess Miladina Uljarevié, who worlted in thz police station even in the
period relevant for the Indictmzm, swated that tha Accused Lelek had never been a

duty police officer, but rather was In charge of issuing goods from the warehouse.

First, the Panel concluded bayond any doubr, on tha bosis of reliabla statements of
witnesses Dolovac and Subalié who knew the Accuscd, that the Accused was in the
Station on the critical day. In addition, these two witnssses confirmed that he had the
keys and that he was unlocking thz cell as nzcessary. In thz end, whether he was a de
Jure police duty officer and what his specific powars wera is not relevant. The Panel
Jinds that the fact that he was there, armed, and that he, as a practical matter.
controlled entrance to and egress from the cell, ka decisively contributed to the
unlawful imprisonment of people who were held in thz cell of the police station,
knowing that their imprisonment was arbitrary and in contravention of internationally
protected rights. :

The ICTY Appeals Chamber stated in the Celebiéi Appsals Judgment:

“A person authorized to release a prisoner, who knows that prisoners
are entitled during their apprehension to have thair imprisonmens
revised and who knows that this right is violated, It is the duty of that
person to releasc them from detention. Therefore, fatlure on the part of
the person with such authorities to use his authority and release them...
* commilted the offense of illegal imprisonment of civilians aven {f he
himself is not responsible for observance of thair procedural rights, ™'’

" Prosecutor w. Delalle (“Cclobicl”), IT-96-21-A. Judgons, 20 Febreazy 2001, pera 379,
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C. The Indictment charges the Accused with perpetration of the criminal offense of
Persecution, in violation of Articla 172(1)(h) of the CC of BIH, by commisting the
described acts that, the Panel notes, he was found responsible for, parily in Counts 2,
3(c), 3(d) and partly in Count (4).

According to the legal definition, the criminal offense of persecution as a Crime
aguainst Humanity consists of the following:

. 1) Severe deprivation of fundamental rights,

2) Of any group or collectivity (including the attacks against individuals by
reason of the identity of that group);

3) With tha intention to commit this criminal offense; and,

4) Specific intention to discriminate on political, national, ethnle, cultural or
religious grounds; and

5) In conjunction with any criminal offense referred to in Ariicle 172(1), any
criminal offense stipulated in the CC or any criminal offense within the
 Jurisdiction of the Court of BiH.

The Panel agrees with the reasoning of othar Panels of the Court of BiH and the
previous jurisprudence in other cases that multiple commissions of the crime of
persecution can be considered as a single criminal offense defined as persecution as a
crime agahm humanity, even if those acts individually constitute other crimes against
humanity."? When considering the criminal lability of the Accused, the Panel will
analyze whether each of the above-mentiored and established offenses was committed
with the discriminatory intent.

o
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First, the Panel generally concludes that all the above-mentioned and established
crimes were committed with the intent to commil, and constitute, a severe deprivation
of fundamental human rights in violation of international law, whereby the first and
second element of the criminal offense of persecution have been met. In addition,
considering that the above-mentioned and established crimes constitute criminal
offenses referred to in Article 172(1) of the CC of BiH, the Panel concludes that the
“In conjunction with" requirement has also boen met. The Panel further concludes
that the victims under all Counts are Bosnian Muslims, or non-Serbs, and that none of
these crimes was commitied against a pzrson of Serb ethnicity.

The Panel concludes in addition that each incriminating act committed by the Accused
was committed with specific discriminatory intent and behavior of the Accused
towards the victims, and that this specific intent indicates that the intention for all the

described acts was precisely discriminatory - treating a victim differently because of

”&c Ratovit and Todovit, X-KRAOE/27S (Ci. ¢f BiH). First Instance Verdies, 28 February 2008. pg. 101:
Nened TmhvE X-KR/0S/163, First Instance Verdict, 14 August 2007; Dragen Damjanovié, X-KR-05/31
(Cv. of BIH), Firss instancs Verdiet, 135 Decemnber 2008; Radovan Stankovié, X-KR-03/70 (Cy. of BiN), Firn
Inniance Verdict, 14 November 2008, p. 34; Nikola Kovatovit, X-KR-03H0 (Cr. of BiH). First Instance Verdiet,
3 Navembar 2006, gp 43-44.




thelr different ethnic, national, religious or political background, contrary to the rules
of international law. This conclusion is based on the ectual words and acts of the
Accused during the commission of these crimes.

Based on the presented evidence, the Panel concluded in Count 2 that the Accused
acted with the specific intent to discriminate agalnst the victims bzeause they
belonged to the Muslim-Bosniak ethnic group. With regard to the parsons who were
taken away, Ahmatspahi¢ and Osmanbegovié, and the forcible transfer of population,
he acted with intent, aware of the fact that they were Bosniaks, against whom an
ongoing attack was taking place in those days. In addition, the Accused ordered
Zejneba Osmanbegovié and her mother io take thair clothes off; referring to them as
“bulas™,

In Count 3(c), this spacific intent is reflected in the fact that while raping this victim,
whom he knew was Bosniak, because in that period Bosniak women were brought
Jfrom Vitegrad to Vilina Vlias and systematically abused, he cursed her “balija’s
mq:her ", which is a derogatory term for Bosniaks-Musiims.

In Count 3(d), this specific discriminatory intent Is reflected in the fact that the
Accused, while sexually abusing the witness C, asked “if she was disgusted because
he was a Serb” cursing her “Turkish mother”, which showed his intent to and
awareness of treating her differently because of her ethnicity.

Also, in Count 4, the discriminatory intent is reflected in the fact that the Accused
knew that, while he was there, Muslim men were being brought into the PSS Vifegrad,
who ere Interrogated and beaten there just becausc of the fact that they were
Muslims. The Accused knew at least one of the detainees, Enver Diqferovié, and he
knew the ethnic group to which this dzrainee belonged.

When all these acts are analyzed as a whole, and when thay are put in the context of a
widespread and systematic attack against Muslim civilian population, part of which
the acts of the Accused were established 1o kave been, it is clear that this criminal
aoffense in Us entircly assumes the form of the parsecution of civilian Muslim

population in Visegrad.

The Accused is responsible for all the specified acts as an individual perpetrator of
the criminal offense, pursuant to Article 180(1) of the CPC of BiH, and as a co-
perpetrator in the acts described in Counts 2 and 4 of the Indictment, in the manner as
_e;mbll:hed in this Verdict.

Therefore, based on all presented evidence, thz Panzl decided as stated in the
operative part hereof. As for the other presented evidence with respact to all Counts of
the Indictment, the Panel evaluated them, but found that thay did not decisively affect
the decision.
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D. As for Counts | and 2 of the previous Indictment, the Panel applied Ariicle 283(3)
and delivered the verdict dismissing charges, considering that the Prosecutor's Office
BiH dropped these clharges by filing an amended Indictmens. The Prosecuior orally
confirmed that these charges were dropped at the main irial held on 18 April 2008.

Application of substantive law

As for the substantiva law to ba applied to this criminal offense, in the context of the
time when the criminal offense was committed, and bearing in mind all objections of
the Defense in this respect, the Panel decided as stated in the operalln part hereof
wklle applying the follawlng provisions:

Article 3 (2) of the CC of BiH - principle of legality —~ which pertains to the principle
of legality reads: “No punishkment or other criminal sanction may be imposed on any
person for an act which, prior to being perpetrated, has not been defined as a
criminal offence by law or international law, and for which a punishment kas not been
prescribed by law. "

The actions constituting the criminal offense In this particular case were' committed
during 1992, at the time when the then CC of SFRY was in effect which did not
provide for the crimiral offense of a specific title - Crimes against Humanity - as a
separate offense. The new CC of BiH defines It as a separate criminal offense.
According to the legal theory, the law which is in effect at the time of perpetration of
an act and which does not qual(fy such an act as a criminal act should be considered
as a more lenient law. In that case thare would be an obligation to apply a more
lenient law, because [f the law has been amended since the time of perpetration of the
criminal offense, it would be necessary, according to the principle of legality, to apply
the previous criminal code and it would be prohibited to use the eriminal code
retroactively to the prejudice of the perpetrator.

However, when there are cases of the criminal offenses of Crimes against Humanity
which were not defined in the laws that were in effect in Bosnia and Herzegoving
during the conflict between 1992 and 1995, the Panel is of the opinion that this
criminal offense is contained in the customary international law which was in effect
during the perpetration, and in addition to that it was defined in the then Criminal
Code of SFRY in individual criminal offenses stipulated in Article 134 (Inciting
national, racial or religious hatred, strife and animositles), Article 142 (War crimes
against civilians), Article 143 (War crimes against the wounded and sick), Article 144
(War crimes against prisoners of war), Article 145 (Organizing a group of people and
instigating the perpetration of genocide and war crimes), Article 146 (Unlawful
Killing or Wounding of tha Enemy), Article 147 (Marauding the killed and wounded
on the banlefleld), Article 154 (Race discrimination and other forms of
diserimination), Article 155 (Establishment of slavery and transport of slaves) and
Article 186 (Violation of inequality If citizens). Therefore, even though Article 172 of
the CC of BiH now prescribes this act as a separate criminal offense, It existed
anyway, even al the time of the perpetration of the criminal offense, as an act
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prohibited by international norms and indirectly in the abovementioned criminal
offenses which were in force at the time.

The customary status of punishability of crimes against humanity and holding
individuals criminaily responsible for the commission of these crimes during the
period of 1992 was confirmed by the UN Secretary Genaral”, International Law
Commission', as well as the jurisprudence of the ICTY and ths International
Criminal Tribunal for Rwanda (ICTR)". These institutions found that punishing
crimes against humanity is an imperative norm of the international law or ius
cogens", and therefore it is undisputable that the crimes against humanity were part
of the customary international law in 1992.

Article 4a) of the CC of BIH refers 10 ,general principles of international law*. As
neither international law nor the ECHR have an Identical term, this term represents
the combination of “principles of imernational low" on the one hand, as recognized
by the UN General Assembly and International Law Commission and “general
principles of the rights recognized by the community of peoples” contained in the
Statute of the International Court of Justice and Article 7 (2) of the ECHR.

Principles of international law, as recognized in the Rasolution of the General
Assembly No. 95 (1) (1946) and International Law Commission (1950) pertain to the
“Nurnberg Charter and Verdict of the Tribunal* and therefore crimes against
humanity, as well.

wPrinciples of international law recognized in the Charter of the Nurnberg Tribunal*
and the verdict of the Tribunal which was adopted in 1950 by the International Law
Commission and subsmitted to the General Assembly, the principle Vi.c. provides for
Crimes against Humanity punishable os the crime in violation of international law.
Principle I reads: ,, Any person who commits an act which constitutes a crime under
international law is responsible, therefore and liable to punishment". Principle Il
provides that _,, The fact that internal law does not impose a penaity for an act which
constitutes a crime under international law does not relicve the person who committed
the act from responsibility under international law.* Thus, regardless of whether we
look at it from ths customary international law point of viaw or the “principles of
International lew” viewpoint, there Is no doubt that Crimes against Humanity
constituted a crime in the period relevant to the Indictmens, that is, the principle of
legality has been satisfied.

Legal grounds for irial and punishment for criminal offenses under general principles
of international law are provided in Article 4a of the Law on Amandments to the
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Criminal Code of BiH ("Offtcial Gmlle of BiH" No. 61/04) which prescribes that
Articles 3 and 4 of the Criminal Code of BiH shall not prejudice the trial and
punishmenmt of any pzrson for any act or omission which, at the time when it was
committed, was criminal according 10 the general principles of international law. This
Article has entirely taken over the provisions of Article 7 (2) of the ECHR and it
allows for extraordinary departure from the principles set forth in Article 4 of the
Criminal Code of BiH, as well as the departure from the mandatory application of a
more lenient law in the proceedings for a criminal offense under international law,
such as the proceedings against the Accused, because these charges specifically
include violation of the rules of international law. In fact, Article 4a of the Law on
Amendmenis 10 the Criminal Code of BiH is applied to all criminal offenses related 10
war crimes, because precisely these criminal offences are comtained in Chapter XVII
of the Criminal Code of BiH, titled as Crimes against Humanity and Values Protected
by-International Law, and crimes against the humanity have been accepted as part of
the customary international law and they represent a non-derogating provision of
international law.

When these provisions are related 1o Article 7 of the European Convention on Human
Rights (hereingfler the ECHR) which has priority over any other law in BiH (Article
2.2. of the Constitution of BiH), it may be concluded that the principle of legality
referred to in Article 3 of the Criminal Code Is set forth in the first sentence of Article
7 (1), of the ECHR, while the second sentence of Article 7 (1) of the ECHR prohibits
that a heavier penalty be imposed than the one that was applicable at the time the
criminal offence was commitied. Therefore, this provision prescribes the prohibition
of imposing a heavier penalty but it does not prescribe mandatory application of the
law more lenient to the perpetrator in relation to the penalty that was applicable at
the time the criminal offence was committed.

However, Article 7(2) of the ECHR contains the exception to paragraph (1) and it
allows for the trial and punishment of any person for any act or omission which, at the
time when it was committed or omined, was criminal according the general principles
of law recognized by civilized nations. The same principle i3 contained In Ariicle 15 of
the International Covanant on Civil and Political Righis. This exception is included
with the specific objective to allow the application of national and international
legislation which came into effect during and after the World War II regarding war
trimes. Accordingly, the case law of the European Court of Human Righis (Naletilié
vs. Croatia No. 51891/99, Kolk and Kislyly vs. Estonia, No. 23052/04 and 4018/04)
emphasizes the applicability of paragraph (2) rather than paragraph (1) of Article 7
of the European Convention when dealing with these offenses which also justifies the
application of Article 4a of the Law on Amendments to the Criminal Code of BIH in
- these cases.

This Issue was also discussed by the Constitutional Court of BiH in the appeal of A.
Makioyf (AP 1785/06, and in its decision of 30 March 2007 it stated: “Paragraph 68.
In practice, no country of former Yugosiavia in their legislations .provided a

possibility of imposing lifetime imprisonment or penaitigs of long 1 'sonment
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which was often done by the International Criminal Tribunal for former Yugoslavia
(cases of Krstié, Gali¢ etc.). At the same time, the concapt of the CC of SFRY did not
prescribe long term imprisonment or lifetime imprisonmens; rather, it prescribed
death penalty for the most severe criminal offenses and prison term of not longer than
13 years for less severc forms of crime. Therefore, it Is clear that ona penally cannot
be separated from the overall objective which was to ba aehieved with the penal
policy at the time that Code was in effect. “Paragraph 69. With regard to thai, the
Constitutional Court is of the opinion that it is not possible to simply remove one
sanction and apply other, more lenient sanctions, and thereby basically leava the most
severe criminal offenses inadequately sanctioned.”

The principle of compulsory application of the more lenient law, in the view of the
Panel, is excluded in prosecuting those criminal offenses which at thz time of their
perpeiration were absolutely foreseeable and generally known to be in contravention
of general rules of international law.

Analyzing Article 172 (1) of the Criminal Code of BiH, it is evidemt that this act is a
part of a group of criminal offenses against humanity and values protected under
international law (Chapter XVII, CC of BiH). This group of acis is specific because it
is not syfficlent to perform a specific physical activity and commit the criminal
offense, but it also requires the awareness of the fact that international rules are
violated by committing those acts, and the assumption that the perpetrator must know
that the period of war, conflict or animosity is critically sensitive and especially
protected under principles of international law, and as such this act becomes even
more significant and its commission has more severe consequences than {f the crime
was committed in some other period or under different circumstances. Tharcfore, the
application of the CC of BiH, in the view of the Panel, Is justified and in accordance
with normative regulations which set the standards for observance of human rights.

Related to that is the meting out of the penalty, because Article 7 of the European
Convention on Human Rights also includes the regime of criminal sanctions. Article
172 (1) along with the listed items of the CC of BiH, prescribes imprisonment for a
term of not less than ten years or a long-term imprisonment.

in 'ragard to the criminal act itself, the Court considered the punishment that was

necessary and proportionate to the following siatutory purposes, ard the relevant
statutory considerations.

T SNEE T SO WAL Al £ O MY 4 .

Court will also in mind the statutory consideration which specifically affects this
purpose, that is, the syffering of the direct and indirect victims (Art. 48 of the CC of
BiH). The direct victims of this offence were Hasan Ahmetspahié, Nail Osmanbegovié,

Zejneba Osmanbegovié, the mother of Zejneba Osmanbegovié, Protecied witness
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M.H., Protected witness C. Suvad Subasic, Enver Dzaferovic, Safet Tvrthovic, Nezir
Zunié, Osman Kurspahié, Abid Murtié, Suvad Dolavac, the brother of Suvad Dolovac,
and a young man, AKA Salko, and the women and children separated from their
'"k:bah:: Jathers and brothers and forced 10 join convoys 10 illegally expel them from
their e3.

The suffering of the direct victims was significant. Hasan Ahmeispahié and Nail
Osmanbagovié were arbitrarily deprived of their liberty by Lelek and two other people
and while illegally in their custody Nail and Hasan were beaten and terrorized, Nail
to the point of speechlessnzss. Hasan was also stabbed. Zefneba and her mother, an
80 year old woman, were terrorized and threatened and caused exireme emotional
infury by having their homes forcibly entered by Lelek and two others in the middle of
the night, robbed, and forced 1o strip naked and remain that way for nearly an hour.

In addition they were caused the anguish of witnessing the syffering of Nail and
Hasan, and Zejneba was forced to contribute to that siffering by being ordered at gun
point to sit on Hasan’s chest, an act which made his stab wound spurt blood. That
anguish was compounded when the two men were taken away by Lelek and the other
two co perpeirators and never seen alive again. Zejneba testified that ever since, she
experiences syffering from the emotional injuries inflicted on her that nighl, on a daily
basis. In addition, although Hasan'’s body has been found, Zejneba continues to
search for the remains of Nail, unassisted by any information as to where he was
taken.

The suffering to rape victim MH is also ongoing. Although it may not be possible to
establish the percentage to which Lelek’s crime contributes 1o that syffering, and the
wilness lestified that others who raped her at Vilina Vias Spa were more brutal than
Lelek, it is sufficient to note that it did in fact comtribute significantly. MH was
already in an obvious mutilated physical condition when Lelek raped her having been
sexually and physically brutalized by several others in the days and hours preceding.
MH was also a woman Lelek had kmown since his childhood, and his act was both a
violation of trust in their acquaintance as well as infliction of severe mental and
physical pain. The syffering of severe sexual violence experienced by protected
witmess C was both physical and psychological. Lelek's attack of her occurred in her
own home, where she was terrorized at gunpoini, endured physical beating, robbed of
her possessions, insulted, and forced to witness Lelek exposing his genitals to her and
to physically touch and stroke his exposed penis, which Lelek forced her to do untit
ordered 1o stop by LjubiZa Savié.

The men detained in the police station endured physical suffering when they were
Jorced 1o spand several days crowded into a small room, the dimension of which was
4m by dm. Many had been beaten bafore their detention and were syffering from
injuries for which no medical help was provided. In addition, Salko, a young man in
his teens, experienced beatings both before his illegal detention in the police station,
and during that detention as well, to the point that he was covered with blood and lost
consciousness. Lelek, as one of the armed officers whose presence assured the
continued illegal imprisonment contributed to the suffering of all detainees. He




contributed to the syffering of Salko direcily by threatening him, taunting him, and
ordering him to slap his own face which was already bleeding profusely from wounds
. recemtly inflicted.

The suffering of those transported from Visegrad in the convay on which Lelek acted
as an armed guard included the anguish caused by enforced separation from male
Jamily members, the fear from threats made directly and indirecily against them which
coerced their leaving, the despair of having no choice but to leave home, possessions,
community and parsonal ties, and the hopelessness of being forced to a sirange
comnmnnily with nothing to sustain them bui the few possessions thay were able to

carry.

The syffering directly inflicted on all these victims causad suffering to their families
and thelr communitles as well. The famlilies of Hasan and Nall never saw them alive
again and, although Hasan's body was found, no one has ever told his family where
he was taken or how ke died. In addition, Lelek's actions against the direct victims
also negatively impacted on the communities in which thay lived because it reinforced
the larger ¢ffort to cthnically cleanse the Muslim population from thz Vitegrad area
and confirmed to the families and neighbors of these victims that they could not
continue to livs in their homes and communities. As a result, the culture of the
villages, hamlcts and wider community of Visegrad was changed and thzse families
and neighbors suffercd the deprivation of their homes, community and way of life.

The sentence must bz proportionate 1o this degree of suffering,
be sufficient 1o (B) detar others fro ) pitiar crimes (Arts, 6 and 19 ¢
CC of Bit{). In times of violent confllict, non combatants are most vuinzrable, Crim
committed during these times that are directed at the civilian population as port of the
widespread or systematic attack designed to benefit a party to the conflict cannot be
tolerated. By punishing sufficiently those individuals who commit such acts, others
involved in future conflicts will be put an notice that there is a serious prica to pay for
engaging in these crimes. The sentence must reflect that in times of conflici, the
persons involved continue to have the legal responsibility to obey the lav. Without the
willing criminal involvement of individuals, it would be impossible for those superiors
who concelve of widespread or systematic attacks against chvillans to successfully
persecute and terrorize an entire population.

and In addition, it must

3%

community conaemnation of the Accused s

The community in this case is the people of
Bosnia and Herzegovina, and the international community, who have, by domestic
and international law, made conduct of this nature a crime against humanity.

However, criminalization of this conduct is insyfficient alone to show condemnation of
it. Appropriate penal sanctions must be impased on those who commit thesa erimes in
order to confirm that norms established by international humanitarian law are not
merely abstract or aspirational, and that violations of international humanitarian law
will not be cordoned with impunity.

In addition, this sentence must reflect
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The sentence must also be neuuary and proporllonale o the @.&Lﬂdﬂﬂm

m_c_c_ezgm D'!al and sen:mlngfor thls aclMty must demommm not anly that
crimes perpetrated in time of war will not be tolerated, but that the legal solution is
the appropriate way o recognize the crime and break the cycle of private retribution
A sentence that fully reflects the seriousness of the act can contribute to reconciliation
by providing a legal, rather than violent, response; and promote the goal of replacing
the desire for private or communal vengeance with the recognition that justice Is
achieved. The crime of parsecution creates a danger not only to the immediate
victims, but to society as a whole in that it contributes to an atmosphere of
lawlessness, and promotes and perpetuates inequality and discrimination.

All of thesz considerations relevant to the criminal acts committed by the Accused led
the Panel to belleve that the necessary and proportionate sentence reflecting the
gravity of the crime itself should be 13 years.

Sentencing considerations must also take into account tho statutory reguirement of
Jairness (Ar1. 39 of the CC of BiH) and the individual circumstances not only of the
criminal act but also the criminal actor. There are two statutory purposes relevant to
the individual convicted of crime: (1) specific deterrence to keep the convicted person
Jrom offending again (Art. 6 and 39 of the CC of BiH); and (2) rehabilitation (Art. 6
of the CC of BiH). Rehabilitation is not only a purpose that the Criminal Code
imposes on the Court, but it is the only purpose related to sertencing recognized and
expressly required under international human rights law to which the Court is
constitutionally bound. ICCPR Article 10(3) provides: "The penitentiary system shall
comprise treatment of prisoners the essential aim of which shall be their reformation
and soclal rehabilitation.”

There are a number of statutory considerations relevant to these purposes as they

affect the sentencing of the individual convicted person (Art. 48 of the CC of BiH).

These include: degree of liability; the conduct of the perpetrator prior to the offence,

al or around the time of the offence and since the offence; motive; and the personality
of the perpatrator. These considerations can be used in aggravation or mitigation of
the sentence, as the facts warrant. The point of these considerations is to assist the
Court in determining the sentence that Is not only necessary and proportionate for the
purposes and considsrations already calculated In connection with the act itself and
the effect on the community, but to tallor that sentence to the deterremt and
rehabilitative requirements of the particular offender.

[A) The Dagrez of Liabilily

When Lelek commitied the offenses of forced transfer and unlawful detention in the
_ police station he was acting under orders of others. However, in the crimes involving
Hasan Ahme!spahlé and the Osmanbegovié famlly, Lelek acted as a leader, giving
orders 1o the to the other two co perpetrators. Also as a reserve police officer, his duty




.was (o protact the citisens of Visegrad of all ethnicities, a duty he violated in the
commission of all the crimes and particularly those in which he committed violence,
both sexual and physical, against others. The degree of liabllity is an aggravating
Jactor.

: _’1.:

p . Ances or Leiex prior [0, au : 1€
commission of tha offence present facis both in aggravation and mitigation, and are
relevant to considerations of deterrence and rehabilitation.

(1) Before the Offensc

Most Prosecution and Defense witnesses, in particular, Witness C, attest to the fact
that Lelek was from a respected family in Visegrad, that his father was a well inown
and generally lilkzd police officer in the town and that Lelek was married to a young
woman of a respzctable family and in the words of Winess C, he was by all accounts
a ‘'nice young man'. He had positive social interactions with members of the
cammunity of all cthnicitles. His life before the war is a mitigating factor.

{2) Circumstances Survounding the Offense

The acis themselvas and their persecutory nature have already been calculated in the
consideration of tho clements for persecution and in the consideration of the gravity of
the offense. Tha circumstances of the offense offer no additional information of either

an aggravating or iiitigating nature,

(3) Circumstances since that Time

Lelek has served as a police officer since the war. Although there was some testimony
that he made ethnically discriminatory comments and gestures to Muslim returnees on
two occasions, tha Panal does not find such evidence verified or credible. Thz
credible evidencz cstablishes that he served honorably until his arrest on these
charges, and that no complaints were filed against him during this time. He
contributed to the support of his wife and two minor children, with whom ha resided.
The circumstances since the commission of the offenses are mitigating foctors.

'(4) Conduct during the Case

The Accused behaved with decorum during the course of the trial and did nothing
personally to aggravate witnesses, nor did he show disrespect to any witness or the
Court. Mis conduct met the Court'’s expectations and presemted nelther aggravaling
nor mitigating factors.

Motive in this casa is synonymous with the intent to discriminate on ctimic and
religious grounds, and has already been calculated as an clement of tho affence, and
therefore will not ba calculated again as an additional factor of aggravation.

(D) Personality of the desused
The Panel has ro evidence regarding the personality of the Accused other than that
revealed by his aciions bofore, during and after the offenses, that which could be
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observed from his behavior in the courtroom, the nature of the offenses themselves.
The first two have been discussed above.

Me Iemrh of a mfence and the time spent in jail as punishment for the crime are

legitimate deterrents in most cases. They provide the offender with general

rehabilitation: an opportunity to consider the effects of his actions on vietims, to

reflect on his past mistakes, to make amends for his criminal actions, and consider the

fi:aju to improve his life when released so as not to have to ever return to jail in the
ture.

In addition, all prisons in BiH have the statutory responsibility 1o design an
appropriate rehabllitative treatment program for the prisoners entrusted to their care,
especially if they have individual rehabilitative needs. The rature of the crimes of
forture perpatrated against the women in the Osmanbegovié family, the rape/torture
of MH and the sexual violence against C raise issues for individual assessment. The
Law of Bosnia And Herzegwim on the Execwution of Criminal Sanctions, Detention
and Other Measures'’ requires that prisoners be assessed as to thair individual needs
and treatment plans be designed to mest those individual needs.”® This statutory
requirement is consistent with BiH's international human righits obligations under
ICCPR Article 10(3).

Il Sentence

In-evaluating the relevart “circumstances bearing on the magnitude of punishment™
set out on Article 48 (1), for the reasons explained above, the Panel concludes that
both extenuating and aggravating circumstances exist. The degree of injury 10 the
protecied object was already calculated in Part One of this sentencing analysis when
considering the gravity of the offence itself and will not be ‘counted’ twice. When
balancing the extenuating and aggravating factors, the Panzl concludes that the

sentence of 13 years Is appropriate.

Pur:mm to Article 56 of the CC of BiH, the time the Accused spent in custody
pending trial, under the Decision of this Court as of 5 May 20006, shall be counted as
part of the pronounced sentence.

Considering that the Accused was found guilty in one part of tha verdict the Panel,
pursuant to Article 188 (1) of the CPC of BiH obliged the Accused to reimburse the
cogts of the proceedings in that part. In doing so, the Panel took: into account the fact
that nonz of the parties to the proceedings proved the facts set out in Article 188 (4) of
the CPC of BIH which would relieve the Accused of the duty to rolinburse the cost of
the proceedings pertaining to the convicting part of the vardict. On the contrary,
pum:am to Ariicle 189 (1) of the CPC of BiH the Accused is relicved of the duty to
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reimburse the cost of the proceedings pertaining to the acquitting part of verdict as
well as in the part of the verdict dropping the charges. Considering that the Parel at
this point does not have all information of the amount of the cost of the proceedings
pertaining to the convicting part of the verdict, a decision on that will be madz
subsequently in a separate decision qfier the Panel obtains the necessary data.

The injured parties Mirsada Tabakovié, witnesses S, A, D, filed a claim under
property law seeking reimbursement of damage that arose because of the commission
of the criminal offense by the Accused. Considering that deliberation on this motion
would considerably prolong these proceedings, the Panel referred the injured parties
Jiling a claim under property law to a civil action, pursuant to Article 198 (2) of the
CPC of BiH.

Based on all of the abovs, the Panel decided as stated in the operative part hereof,

RECORD TARER PRESIDING JUDGE
DZenana Deljkié Blagojevié Hilmo Vucinié
LEGAL REMEDY NOTE:
This Verdict may be appzaled with the Appellate Panel of the Court of BiH within 15
{ifieen) days after the service of this Verdict.

I" hereby confirm that this document is @ trus transiation of tho original Grinen @
BosnianfSerbian/Croatian. .

Sarcjevo, 16 Soptembor 2008
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