UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

KHULUMANI, SAKWE BALINTULO a3

personal representative of SABA
. BALINTULO, DENNIS VINCENT

FREDERICK. BRUTUS, MARK FRANSCH

as personal representative of ANTON
FRANSCH, ELSIE GISHI, LESIBA
KEKANA, ARCHINGTON MADONDO as
. personal representative of MANDLA
MADONDO, MPHO ALFRED MASEMOLA,
MICHAEL MBELE, MAMOSADI
CATHERINE MLANGENI, REUBEN
MPHELA, THUEANI NUNU, THANDIWE
SHEZL, and THOBILE SIKANT,

Plaintiffs,
2

BARCLAYS NATIONAL BANK LTD,
DAIMLER AG, FORD MOTOR, COMPANY,
FUNITSU LTD, GENERAL MOTORS
CORPDRATION INTERNATIONAL
BUSINESS MACHINES CORPORATION, -
RHEINMETALL GROUP AQ, aad UNION
BANK OF SWITZERLAND AG,

Defendants,

Civ, No, 03-cv-945241m8)
MDL, No. 02-md-14

CLASS ACTYON

Plaintiff organization Khulumani Suppont Group (“Khu}uﬁzani"), on behalf of iself, and

plaintiff individuals (“Class Plaintiffs™), on behalf of themselves and all other individuals

similarly situated, for their First Amended Complaint state as follows:

L NATURE OF THE CASE

1, Plaintiffs bring this ¢lass action under the Alien Tort Claims Act, 28 UB.C.

§ 1350, against cotporations that knowingly aided and abetted the South Afvican socuritjr forces,

as defined herein, or otherwise participated i a joint criminal enterptise in fortherance of fie
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crimes of apartheid; extrajudicial kiliiﬁg; torture; pzn:;ionged unlawfil detention; and cruel,
inhuman, and degrading treatment in violation of interuational faw. Class Plaintiffs ave the
personal representatives of victims of extrajudicial kiliing, or were themseves direqt ﬁi;:tinls of
the aforementioned crimes perpetrated by the secwnity forces of the apartheid regime between
1960 ai:d 1994, Khulwmani ié an org'anizaﬁdn deveted to provide assistance to individualg, such
as Class Plainiffs and members of the class, who experienced these atrecities,

| 2 Defendanwmpanies that supplied armaments, military velicles, computerized
racial passbook systems, and financing to fie security foregs—provided not only practical
assistance to the Sloulh African security forces, bet material, logistical, financial, and other
means of practical support, which bad a substantial effect on the commission of seid oritaes, The
abuses that Plaintiffs suffersd were a reasonably foreseeable result of Dafendants’ collaboration
with the security foroes of South Africa’s apartheid reghme, In return, Defendants benefited from
apartheid and, consequently, the vin!encé and terror that was used 10 maintain and enforce it ot

the expense of Plaintiffs and the putative olsss members discussed hersin.

3 Defendants knew that the actions of the South African seourity forces constituted

viclations of international norms toward Plaimiffs and the classes, but nevertheless provided
such assistance with the knowledge and/or purpose of facilitating those crimes. Boginning in
1950, the world community @ndemncﬂ apariheid and the #ois of vidlence and tervor commitied
by the South Adrican sceurity forces to enforce ax;d meintain apartheid as crimes in violation of
fandamental, internationally-recognized human sights. The world community specifically
identifled the manufactﬁers of armaments and military vehicles, the techﬁc’mgy corporations
that designed and supported the racial passbook systems, and tﬁe ha.nks that funded and

collaborated with the security apparatus, as clogely connected to the South African securitjr
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Sorces and their vilont acts. Dofendants wers on nofice that their involvement violated
internaﬁgnal Taw and constituted knowing ﬁarﬁcipaﬁon in and/or aiding and abetting of the
erimes of apartheid; exteajudicial killing; tortare; pm!onged uniawiul detention; and cruel,
inhuman, and degrading treatment, |

L  JURISDICTION AND VENUE

4, This Court has subject matter jurfsdiction pursnant to 28 1.8.C, § 1350, the Alien

Tort Claims Act (“ATCA™, and 28 U.8.C. § 1367 for any additional elaizns not otherwise
covered by the ATCA.

LR This matter was originally brought in the Bastern District of New York, where
venue was proper pursuant to 28 US.C. § 1391,

6. The matter was consolidated for pretiial proceedings by the Judicial Panel on
Multidistrict Liﬁga:it?n and wus transferred to the Southern District of New York.
KY. DEFINITIONS

7. Apartheid jiterally means “Separateness,” Apartheid is defined by the Rome

. Statete of the International Criminal Court a3 “inhursane aots . . , committed jn the context of an

institationalized regime of systematic oppression and domination by ote racial group over any
oﬂzc-:r racial growp or groups and (.;Gmmittt:d with the intention of maimaini;l'}g that regime.™
Aticle 11 of the Inteznationat Convention on the Suppression and Punishment of the Crims of
Apartheid defines apartheid as a system that includes surder; the infliction of serious bodily or

mental herm; torture or emed, nhuman, and degmding treatment; and the institation of measures

" galenlated to prevent a racial group from participation I the political, social, economic and.

I Robort Ross, 4 Conuise History of South Afriea 115 (Cambridge University Preés: 1999).
*  Rome Stwtuts of the Internationsl Criminal Cowt, aet, TOOK), Judy 17, 1998, 2187 YN.T.S. 90, 37 LLM. 999,
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cultural ife of a country, In particolar by &enying the group or groups basic human rights or

freedorms.’ Apartleid is a variant of genocide.

8. “Apartheid regime" refers to the country of South Afiica during the period 1948

to 1994, when that country was ruled by the National Party.

9. “Bantusfan® refers to {he bareen, rural aveas where Blacks were résﬁicted of
forcibly resestied. These areas were algo called “lomslands” or mral reserves. “Bantustar”
comes i‘mm the word “Bantw,” an isiXhosa and isiZuly word that was co-opted during apartheid
and used by some white Souih Afiicans as 2 derogriory term to refer to Black Aﬁ'icanst"

10.  “Black” refers to sl African, Indian, and “Colowred” South Afidcans unless
otherwise indicated. ,

11, “Class Plaintifs” includes all named class ropresentatives,

12, “Coloured™ is vsed s a synonym for “mixed race”

.13. “Genooide™ iz defined, in part, as “deliberately mfhmng on the group conditions
of life caloulated to bring about its physical destruction in whole or jn part”

14,  “Phintifis” includes Khuluman] Suéporr Group, 2 South: African none
governmental son-profit orgenization, and the Class Plaintiffy.

15 “BAP” refers to the South Africen Police,

16,  “SADE" refers to the South African Defense Foroe,

Lt

*  Kevin Daualicr, Iy Whowe Inferest? 4 Guide o LS, - South Africn Relattons (Washington, DC: Iowtinae (br
Poliey Swdics, 1985)at 107,

5 #:on\remion on the Provention and Punishment of the Crime of Senocide Art, 2(c), Do, 9. 1948, 78 U N.TS.

*  Intermational Convention on the Suppression aed Penishnsnt of the Crime of Aparthcid, lb‘!ﬁ URTS. 243, art.
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17.  “Seoutity forces” includes the South Aftican miiitary, paramiliiary, polies, speolal

operations, intelligence, amti-tiot, and other security unite,

IV, PARTIES
A Plaintiffs
18, Khulumeni is a South African organization with its natlonat headqunters lovaled

in Johanﬁesimig. Klulumani seans “Speak Out® in Zoh. The organization works to assist
victims of apartheid-era violence ant has approximately 55,900 members Who sre survivors of
such violence, Through victim empoweiment and diz;ect aid, Kimlwmani supports victims in
their steuggle for personal and community reconcilistion, flsereby restoring their dignity and
integrating them into mainstrean society, Khultumant is an autonomous orpanization with an
alght-rmember ﬁ:ﬂ-ﬁme staff, The staff works both in the pational office and within alf nine
provinees. Over half of the staff membors are survivors of apartheid-ers violence and terror.
Additionatly, Khulurnani has an astive eight-member board of rustees, whose Tembers
reprevent vatious Inuman rights groups. Klm}uma'ni operates ovm; 70 compmunity-based chapters
in all pine of South Afiion’s provinces. Khulumani was established in 1995 by the survivors and
families of the victims of the politioal viclenve m;xt oecurved during the spartheid ez
Khutumeni was first formed in response 10 the creation of the Truth and Reconciliation
Cbnm:ission (“TRC™), Hts primary purpose was to ensure that ﬂm_vicﬁm-ha;:l the support they
needed in order to speak out gbout their personal experiences of }mman. rights atrocities
committed during the apartheid regime. Throughout the TRC process, Khlumant helped '
vietims obtain and A1l out apphications and appeats, coordinated meetings with TRC tﬂi‘icia;ls,
and pmvida& individuaf and group connseling for vietims thronghout their msﬁmoni;as. The

official process of truth telling was thus enabled by Khuluraan recloim, on behalf of
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survivors, their victimization and dignity. Khuhnbani also represented these victims before the
government in order to give themn a voice throughout the creation and implementation of the
TRC. In addition to working slongside the TRC process, Kindumani began to create innovative
programs to broaden the victims® personal réconciliation processes beyond the scope of the TRC,
Once the TRC stopped taking statements in 1998, these programs became the main focvs of
Khvhumani's wotk and have continved to drive the organization. For example, Khulumani
provides direct medical assistance (o vietims and their families, educationel assistance to
children, and equipment, such as wheelchairy, to injured victims., Khulwmani's counseling
sessions give victims the opportunity 1o gain support and drw strength through shared
experiences. Khulumani also gives refercals to indilviciuals in need of additional psychological
care, Khulumaai also supports many of the fsnﬁ%ies of the disuppeared, Khulurodnt brings these
claims on bebalf of itself and not on behalf of a class, |

19, . Bakwe Balintulo is the personal representative and brother of Saba Baﬁnﬁle,
whe was murdered by tiie SAP on March 15, 1973, On that day, Mr. Balintlo end fiftcen
friends were walking in the road, whep the SAP opened fire on fhem. M, Balintulo was fivst shot
inn the fog and then shot three more times in the torso, The gun shots killed Mt Balintulo as well
as his fifiecn friends. .

30.  Donnis Vincent Froderiok Brutus was detained and shot by the SAP. The
recipien:t of 2 doctor;al degre;a and numerous honorary doctorates, in 1961 Dr, Brutus was banned
from teaching, publishing postry, and attending gotherings. In 1563, Dr. ﬁmws was arrested m
Johaonesburg while on his way to attend a meeting of the South African Non-Racial Olympic
Commitice, of which he was president. The police transported him to a prison in a security

velhiole, When relessed o bail, Dr. Brutus fled to Swaziland and Mozambique, was arfested by
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fie Portugese secrex police, and wag turmed over o (ke SAP. Tn September 1963, Dr. Brutus
atternpted t0 escape but was shot throuph bis back by the South African Ssoret Palice, He was
hospﬁa]ized in Fort Prison Hospital watil Qer;ember 1963, Dr.‘Bmtus was sentenced 1o cighteen
months hard labor in Lecuwkop Prison in January 1064, was transferred to Robben Istand Prison
in March 1965, and in July 1965 was pliced under house ayrest until July 1066, Dr Brutus, who
bas served on the faculties of the University of Dsmver,'. Norihwestern University, and the
University of Pitisburgh, bas testified three times before Urited Natilms‘ (UN) cominittees on
epartheid issues. He still suffers from his injuries, .
21, Mmk Frans;h is the personal representative and brother of Arton Fransch, who
‘was murdered by the SAP and the SADT in September 1989, when ho was 20 yoars ofd. Mr.
Fronsch was & member of the Afrlcan National 'Congrcs; (“ANC™)., SAP and SADF officers said
that Mr. Framgch was & “dog” and that they would kill hire. ‘When Me. Fransch was staylng at a
house.on Church Street in Crawford, thirty o forty officers, some of whom arrived in a Casspir
yehicle, repeatedly shot into the house, Killing Mr. Pransch an-:i leaviug flesh and hair on the
waill.
22.. Elste Gishi was shot by the SAP on December 26, 1976. On that day, as Ms.

Gishi :t;nm:eé frorn work, she found a group of youths protesting in her township. There wasa
heavy policle and mifitary prosence. The offcers kicked ja the door of her house snd one soldier
shot Ms, Gishi from a Casspir veldele. Multiple bullets entered her back and remain lodged
her chest and arms. One bullet lodged in her throat. Another bullet is fodged inside & bone in
" her lefi arm and, a3 a reselt, she can o Jonger B8 her left arm and the entire jeft side of her body

iz lame. She can ne Jonger bathe herself or do other washing. The three remaining buliets cause
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her sespiratory- dysinction and Kidney problems. Ms. Gishi is permancntly disabled and
contirues to suffer as a result of the shooting. |

23, Lesiba Kekana was tear gessed during nunterous student gatherings in 1985 and
1986, Mr. Kekena was unawiully arrested by soldiers driving a Casspir vebicle, He was
fingerprinted and detained without trial from June 1986 1o February 1987, During Wi detention,
he was fortured. Mr. Kekana still suffers from the torture and abuse.

24, :Archington Madonde is the personal representative and father of Mandia
Madondo, who was murdered by the SADY on Joly 10, 1986, Mandia Madondo was sent by his
father to buy some breed. While Ire was standing with Sifends outside the shop, he was shot to
death by South African soldiers whe were driving down the street in 2 Casspir vehicle, Mandla
Madonde was just 16 years ofd when he died, His twin brother; Thamsanqga, was srrested shoﬁly
after Mandia’s murdsr and was imptisoned for one year without 3 trial,

25. . Myphe Alfred Masemols was arrested snd detained without trial for two months
in 1982 for not having 8 passbook. Between 1982 and 1984, Mr. Masemola was monitored and
under 24-howr surveiliance because .of his involvement organizing boycolts and with a banned
otgauim‘ﬁun. Mr. Mosewnola was then imprisoned o Robben Island from August 11, 1985 to

1990, Duwring his time in detention, Mr. Masemola was beaten so badly that his arm was broken

and had to be in  plaster cast for one year. He wes also hit with iron bars while in detention for

pusshook violations. Mr. Masemiola was tear gassed at school, diring ricts, and in his prison
cefl. Mr, Masemola spent one year in solitary confinement without treatment for s broken anm.,
The police also shot Mr. Masemola, He still hes buliet fragments Jodged in bis head that cause

severe headaches. The bullet fragments cannot be removed. Mr. Masemola stili suffers from the

torlare.
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26, Michael Mbele, bom on October 31, 1944, was politically active in a union 25 a
shop stew& and was also a Unlted Demoeratic Front member. Mz, Mbele was arrested twice
for passbook violations affer moving from the Transkei region of South Afiice to KwaZulu Natal
in 1973 without appropriate authorization. Then, in 1986, the Special Security Police detainad
Mr. Mbele, wonsported him by a seourity ?ahicle to prison, and tortuied him on account of his
poiiti;:al agtivitles, For three straight days polir;c .haat and shocked Mz, M};elc with electric
pipes, then thoked him with a rubber tire, As a result of his tortare, Mr. Mbelo fost bis hearing.
M, Mbele's suffering contirued for eleven more months as police placed ﬁim in solitary
confinement, Mr, Mbele sl suffers from the torture.

27, Mamosadi Catherine Mianpeni was arrested, detadned, and fined for not havigg
a passhook on ag mahy as eighf different occasions. Bach fime, she would be transporied to
prison by o seowgity vehicle, detained for a period of days, and foreed to pay 200 rand tobe
released. ‘There was never & trial for any of these violations. On neeny of these oscasions M,

" Mianpeni was also beaten by the security foroes. Ms, Mangem believes she was monitored,
The police would stop her and say things that indfcated they knew who she was, Sometimes,
only a day after she was reléased from jail, ﬂ}c police would re-svest her, Sometimes it was the

same police officers, while at other times it was their collcagues. Ms, Mlangeni was even
stopped and told by the polive that they were going to ges her or ker son, Bheki Miangeni. I
1984 and again in 1986, Ms. Mlmag,éxﬁ was placed under house arrest for two'to three moenths
due to her son’s status ag an encmy of the state. Ms. Mlangeni was constantly harassed by
police, who were trying fo captme'Bheki Miangeni, The Spowrity Branch came to her home
onee, asking for ber son, thea hit and kicked her and destroyed her property when she told them

that Bheki Mlangeni was not there. Bhekd Miangeni was murdered in front of his family by a
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parce] borb that was planted in the earphiones of 2 walkman on Pebroary 15, 1991, Ms,
‘Mlanigeni stll suffers from these abuses, -

28,  Reuben Mphela was detained and transposted by security vehicle to a prison
several times between 1976 and 1982 for faiiing to produce a passhook. Cn these acc;':zsions, the
SAF-came to urrest his ot work. He was beateny, kicked, and made fo juap like a frog. Mr.
Mphela's family was tramnati#& by his imprisoument. He still suffers as the result of bis
injories, * - '
| 29, ‘Thulani Nunz was shot by the SAP in 1985 when he was just six yesss old and

Hiving in the Nyanga Bush, Tt was night $me and the SAP was miding houses md shooting at

youth with tear gas aod Hve ammanition from Hippo militery vebicles and vans, Panicked by the

noise and the tear gas that filled his house, Mr. Nunu ran outside, The police fired t him from o

. Hippo vehicl§ and struck him in the head and band. As a result of his Injuries, Mr. Nuou lost

‘ Gﬂ% of the vse of his hand. Because of his kead wound, Mr, NMuanu has permanont visual and
hearing impainnent, He still suffers fom these injuries. |

. 30, Thendiwe Shezi was tortured and raped by the Security Police. On Septernber §,

1988, the police stormed into Ms. Shezl’s home and beat and strangled her in font of her
daughter. They then fook Ms. Shezi in a security vehicle to the Alexander Police Sbation where
they tortured Ler further. She was handouffed and a wet sack was tied over her head. She was
then taken fo n roorn where she wag elecirocuted for twenty minates, Next she was raped
repeatediy by four police officers, In addition to physical torture, the police also psychologicaﬁy
toriuwed Ms. Shezl, The police forced Ms. Shed to watch ag they smashed apother prisoner’s
penls in a drawer. When the prisoner screamed out in pain they wanged Ms. Sheei to laugh. On

one occasion, the police took Ms, Shezi ouséidc, stripped her naked and tied her to a tree. They
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smeared hier legs with butter, opened thens wide, and threw ants alf over her. The onts crawled
into her vagina, On at Jeast one occasion, while Ms, Shezi was being electrocuted, ackd was
poured over et head, Because of the torture, Ms.. Shezi could not eat solid food for almosta

* month. She still suffers from the physical and mental efferts of the torture and sexual assault.

31, Thobite SHuani was repeatedly detained, tortured, and shot by the SAP, The

police shot M. Sikent in 1983, while he was sttending a funeral for fous of his friends. Without

warning, the SAP opencd fire on the funeral procession, M. Sikani was carrying the coffin of
one of his fiiends when he was shot in tha; back apd the left leg by the SAP. In 1986, the SAP
tmnspoﬂed Mu. Stkani by a security vehicle and fingerprinted and detained hira at the Bishop
Lavis Police Stéticn because he was chairperson of the ANC Youth League. The SAP oﬁ‘n;ers-
beat Mr. Sikani for hours and placed his sorotun and testicles in a machine that caused
excruciating pain and made Mr. Sikeni pass out, The SAP transforred Mr. Sikant in 2 secuyity
vehicle {0 other facilitics where the torture cont nﬁed. At Beilville-Sowth Police Station, an SAP
officer inserted needies under M. Sikani's finger nalls to coerce Mr, Sikani into falking about
the ANC, but Mr. Sikand refosed, Mr. Sikani was then taken to the hospital and treated for his
injuries. After his treatmnent, the SAP took him back o the Wypberg Police Station where he
was detained for five months without trial. In 1987, Mr. Sikani was again detained at the
Wynberg Police Statton for two months and tortured. At ope or more times during his
detentions, Mr. Stkani was transported in a Casspir military vebiole. In 1988, Mr. Sikani was
attendinig a welcome bome rafly for the ANC leadership wimn the police shot tear gas witha
pampgusn into Mr. Sikani's faee. Mr, Sikani’s storoech sweiled up and he was rushed to the
hospital. M, Sikand still suffers from the torture and abuse.
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B.  Defendants '

32.  Defendant Barclays Nationa) Bank Lid. (“Barclays") is'a financiel services -
group enéaged primarily in banking, investment banking, and investment managemont with its
principal place of business in London, Bagland. Barclays does business in New York State and |
has offices in New York State,

33, Defondant Daimier AG (“Daimler™) is a company organized and incorporated
under the laws of Germany witk headquarters in Stuttgart, Germany. Dairoler anufecturers and
‘markets a Jarge variety of autorpobiles and other motor vel‘ﬁcles vnder the Daioler ad
Mercedes-Benz names. Daimler does business in New York Stute and lies offices in New York

.S.tate. |

34, Defendont Ford Motor Company (“Ford™), 2 intemational automobile giant, is
organized aad neorporated under the iawg; of Delaware. Headguartered inl Dearbom, Ivﬁchzgan,
For;i does business in New York State and has offices in New Vork State..

35,  Dofendant Fujitse L4, (“Fujits:u") Is the parent company of_lFujitsu Services |
Ld., the successor oémpany to International Compuaters Limited (“!QL-EJK';,)'. Fujitsu offers |
inﬁastmcﬁu;: management, nelworking, systerns Integration, information technology
outsourcing, and hosting services to a vatiety of customers. Organized and incorporated under
the Taws of Japan with its principal place of business in, Tokyo, Japa, Pujitsu does business in
New Yotk State and bas offices in New Yoik State,

36,  Defendant Gencral Momrs Corporation (“General Motors”), & lending
attoraobile moanufacturer, is organized and incorporated under the laws of Delaware will jts
principal place of business in Detroit, Michigan. General Motors does businoss in New York

State md has offices in New York State,
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37, Defendant International Business l;iacilincs Corporation (“IBM") is & global
leader in manufocturing computer systerms, soRtwars, networking systems, storage &Mccs, and
ml‘cmelemonics. TBM is headquariered in New York State and dées business in New York Stare,

38.  Defendant Rheinmetall Gronp AG (“Rheinmetall™) ig a holding co;npcmy
organized and incorporated under the laws of Germany with headquarters in Dsseldorf,
Germany, Rheinmetall owns and does business firough Hirschmenn Electronios Ip., a civil
electronics fiem, which does business in New York State through authorized distributors.
Rheinmetall is the pareni: compuny of Oerlikon Contraves AG (“Cerlikon™), a Swiss company
with its principal place of busivess in Zurich, Switzerland, and a leader in armaments design and
mnufacture. Oerlikon was formed in 1989, upon the merger of the Werkzeupmaschinensabrik
Oc_rlikothihrle and Contraves., Oerlikon has been a wholly owned subsiﬂié:y ar division of
Rheinmetall shoe 1999,

39.. Defendant Union Bank of Switeerland AG ("UBS™), a leading fnanchal firm, is
orga;ﬁzed and incorporated under the-faws of Switzerland with dual headguarters In Zurich,
Switeerland end Basel, Switzerland. UBS hes its principal place of business In Zurich, does
business in New York State, and has offices In New York State, -

V.  CLASS ACTION ALLEGATIONS

40,  Class Pleintifis bring {his action pmsuaﬁt to Rules 23(a), {hj, arid' {c} of the
Pederal Rutes of Civil Procedure. Flaintiffs seek certification of the following distinet classes;

0. Brhajudiclal Killing Class: All persons who e fhe smrviving personal
representatives—including parents, spousey, children, siblings, and dependesty—
of persons who were subject to extrajudicial killing by South Aftican seonrity
foroes during the period from 1960 to 1994, Class representatives: Sakwe

Balinmlo, personal representative of Saba Balintulo; Mark Fransch, personal
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representative of Anton Fransch; and Archington Madendo, personal
representative of Mandla Madono;

SRR TR SR

b Torure Class: All persons who were themselves subjent to torture and

SRS

AzE

sepe by South African security forces-during the period from 1960 to 1994, Class
represeviatives: Lesiba Kelana, Mpho Alfred Masemola, Michas! Mbele, -

DA

SRR RS

Mamosadi Catherlne Miangens, Thandive Shed, and Thobile Stkani;
e.. . .Detention Class: AR persons who were themselves subject to prolonged

unlawful detention by South Afrfoan security forces during the period from 1960

io 19'94. Class repregentatives: Dennds Vincent Frederick Brotus, Losiba Kekona,
Mpho Alfred Masernola, Michael Mbele, Mamosadi Catherine Mlangent,
‘Thandiwe Shezs, and Thobile Sikand;
4. Cruel Treatpent Class: Al persons who ‘were themselves subj;wt to eruel,
inhuan, and degrading treatment by South African seouriy forces during the
period from 1960 to ?994. Class representatives: Elsie Gishd, Lesiba Kekana,
Mrho Alfred Magemola, Michacl Mbele, Mamosudi Catherine Mlsageni, Reuben

Mphela, Thulani Nunu, Thandiwe Shezi; and Thobile Sikani.

e

£

41, The members of cach of these classes are 50 rumerous that joinder of all members g
is impractical. The exact number and identities of alf class members is not curtently known, but 3
T E]
Plaiptiffs believe that each proposed class mumbers in the thousands. For example, acoording to %
. . ) I3
fhe ANC, the South African security forees were responsible for aver 12,000 civilian deaths and é
20,000 civiian injurics i the period from 1990 to late 1993 alone.® Betwosn 1960 and 1990, i
Sl:}%
5
B
§  Afriean Netions! Congross First Submisslon to the Truth nnd Reconcilintion Commission, Aug. 10956, 2125 ¥
honroinaller First Stbmission], . . . ) ) ) %
e
14 i
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over 86,000 opponents of apartheid were detsined for up fo tiree years without irial, inéiﬁdiqg

approximately 10,000 women and ot ‘lml 15,000 cﬁiidren wnder the age of 15.7 A 1988 report
noted: '

Antl-apartheid and human rights groups, such as the Detaines Parents
Support Committee (DPSC), have zcensed the security forces of
widespread brutafity, including tortate of detatnees, assaults, killings and
rape, as well as, on ocsasion, the wanton destruction of propexty, More

- than 3,000 blacks repostedly have died in the viclenee of the Jast three
years, many of them in confrentations with the security forces, More than
20,660 political opponents of the white regime have been imprisoned,
incheding several thousand children,?

42.  There are questions of law and fiot that are common to mcmbeﬁ of cach dlsunct
class or to membf;rs of all classes, iﬁciudir;g, but not i'imitelé 10;

{a) whether and to what extent Dcﬁmdazﬁs provided assistance to the South Aftican
s;ecuriw forces; 4 ‘

)] whether and to wﬁat extent Defendants &ubstantié]ly assisted the South Aficen
éeéuﬁty forces in maintaining and snforcing apartheid .througﬁ campmgns of ‘ﬁoiwncrs and terror,
including committing the eri;nes of exirajudicial kil iing:'toztum; prolonged mﬁa;wﬁ:l detention;
std orvel, inhurman, and degrading !r"eatma;ﬂ; '

() whether and to what éxtont Defendants know of the violence and terror pc;qmmted by
the South Afriean seonrity forces, benefited from the sy'stmn of apartheid and the erimes with and
by which it was mainiained and éﬁfomd, a1xd continged to provide assistance for !l;e purpose of

facilitating the coramission of those ¢rimes;

* Kerseth Chilstie, The Somth Afitoarn Truth Comurtssion 21-22 (St Martin's Press, Inc., 2000), Max Coleman -
(0d.), A Crime Against Humvantly: Analysing the Rapreswion of the Apmthald State %0535 (Mayfiubo Baoks, 1943,

 Investor Responsibility Research Conter, e, Soclal fssue Bervice, Proxy Issue Report, Sales 1o Sorategle
Entittes in Sourth Afeica (Feb. 23, 1988), st G-19.
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{&) whether and to what extent Defendants aidcd and abetied or otherwise participated in
or were Jiable For the crlmes committed by the South African security forces;

(€) whether the system of apafﬂaeid enforeed by the South African seourity forces is
' .acticn.a!:ale under the Alien Tort Clatus Act as a foxt in violation of international faw;

{f) whether the conduct of the Soulh Afkican scourity forces constituted extrajudicial
killing, torture, prolonged unlawful deténtion, and/or cruel, inlwinen, and degrading trestment

and is actioneble under the Alien Tort Claims Act as a violation of international Jaw; and

{3} whether each plaintiff class is entitled to compensatory andfor punitive damsages and -

exuitable and/or injunctive relief, and the proper measure thereof,

43,  Cless Plaintffs’ claims are typisal of those of their respective class(es) in that
they {:indfor the decedents they reprosent) were civilians who auﬂ”etedlextzajudiciaz.kilﬁng,
torture, prolonged ui;ia?rf#l detention, andfor _c;mei, inhmrnan, and degrading treatment by reason
of the conduct of the South African sccuﬁt_*’,' forees during the tinge pericd In which Defendants
provided assistance to those forces,

44, Class Plaintiffs will fairly represent the Interests of thejr respeciive class{es)
beeause it s i thelr best interest to prosecute the claims slleged herein to obtain fult
compensation due to them, for the gondu.::i of which they complain. Class Plaleiiffs have no
interests that conflict with or are contrary to the interests of other class members,

45,  Class Plaintifis wil} ad@mﬁeiy vepresent their respective class{evs) in that they are
represented by counsel wilh extensive experience in international humen rights and class action
- Jiigation, | . '

46, Pursuant to Fed. R. Civ. P, 23(0)(3), questions of law and fact common to the

members of the class predominate over any questions affecting only individval members, and
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class getion is superior to other avaiiable methods f(;r the fair and efficient adjudication of the
eu.mrovémy. .

47, In the alternative, certification of partioulur issues pursoant to Fed, R, Civ. P,
23(c)(4) s appropriate with respect to those issues identified in paregraph 42 andfor other -
significant common issues as resolution of those fssues would significantly and malerially

advance this litigation, reduce the range of jssues in dispute, and promote judicial sconomsy.

YL BACKGROUND FACTS APPLICABLE TO ALL COUNTS

48,  In 1948, the National Party won control of the South Afﬂca;-x government, using
apartheid as its primary electoral platform.® After 1948, the clectoral vote was taken axway from
all groups c:xcépt' the white minority.”® The National Party then passed a series of Jasvs o
implement anci'insﬁt;ztiunaiize apartheid.

A,  Apartheid-Tra Laws

49.  Apartheid is a erime again:sf Fomenity. ! Rtis a system of “inbumane acts . ..
conmitted in the context of an institationalized regime of systematic oppression and domination
by one racial group over an:} olhcr‘ racial group or groups'and wmmi:teﬁ with fae intention of
msintaining that regime.™'® 1t fs a system that depends on systematic violénoe and acts of terror,

incivding murder; the infYiction of serous bodily or mental hermy; torture; or ¢ruel, inhuman, and

* Stoven Debroey, South Afvica; Under the Curse of Aparthetd 188, 191 (University Press of Awerica, tne,, 1990),

- Christie, supra note 7, at 12,

" Rome Statute of the mlernationat Criminal Count, art, 7{3)()), July 17, 1998, 2187 UNT.S, 90, 37 L.LM, $99.
Bt et art 7050
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degrading teatent; as well ay institutionel meﬂm&;.of’ disenfranchisement and segregation, for
‘its maintenance and enforcement,”

50.  Apartheid-era laws classified all South Aﬁic%ns according to one of four races—
white, "Coloumd,” Asiatic {]nﬁian}, and Native (Africen)“wand then desipnated specific
residentiol and business areas for the sole use of particulsr racial groups. The majority of the.-
lond was reserved for whites. As a result, non-whites were forcibly removed from their homes,

51, The Bagtu Authorities Act of 1953 provided for the establishment of separais
rural areas or homelands callpd “Bantustans” for maost Afvicans to Hve recording to their often
bureaucratically-imposed trival identity.™ “(TThe dilemma of Bantustan policyin the final
analysis was one in which the contradiction of the apartheid attempt to confine black seulement
to rural homeiands along with the need to séoure Black, cheap labour power in the oities, created
the repression, the hetred and the pattems which wauld jead to spirading viclence In later
years.6

52.  The gn':r‘vemenl required all Africans over the age of 16 to carry passbooks,
which included their Population Registration identity card, their fingerprints, and pages for any
history af government opposition, labor control, and employer signatures.”’ These regulations
were referred to as “pass laws.” Without the proper domaﬁmﬁom no African could jegaily

enter of cean in an wben area.

¥ Interational Convertion on the Buppression end Pnishreent of the Crime of Apartheid, 1915 UN.T.S. 243, m,
HE :

" WNigel Worden, The Making of Modern South Afvica, Third Edition 108 (Blackwell Publishers Ltd,, 2000),

¥ Christie, supra note 7, 5t 20,
¥ rdoat25,
Y M et S “Natives Act?

Beattoy £ Andevson, The .Re.rmmuon q,l"!'?m South Afivar Gf&emk;}z Act: An Exerclse in Slatuiory
Obfuseation, ? Conn. J. Int*t L., 205,310,
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53, These laws restricted the froedom of :;mvement of Africans so as o channe}
workers where employers need cheap labor, facilitated the policing of workets, allowed the
“weeding out” of fre unemployed and “tronblemakers,” and confined and barricaded the
“surplus populetion” in the rurel siums of the Bantustans.’®

34.  The pass laws were an instrument of coercion and control dating to the prior
centory “1 have a hold on the native whon we have brought to the mines .,. a most excelient

law ... which should enable us to bave complets control of the Kaffirs. "0

5. Inaddition to controlling moverment and acouss to urban areas, the apartbeid laws

zoned residential and business distriets on a racial basts,?! Amanltiesﬁnciu&ing cinemas,
veslaurants, sports faciiities, and public vehicles——were also officially segrogeted.

56, Job reservation laws excluded Afiicans from better paid, more skilied categarics
of work* Master and Servant laws made it 2 orime—punishable by imprisonment-—for Black
workers 1o bréak an employment contract by, inter aliz, desertion, insubordination, or refusing to

carry out an employer’s command #

57.  lLaws banned relations between races.” The lamoral ity Amendment Aé!, basring

intercourse between the races,” led to the jaiiﬁ:g of over 6,000 peoplo between 1950 and 196675 -

Tho govermment also prohibited intersacie) mandoges in 1949,

¥ Robert Davies, Dan Mo and Sipho IMeminl, The Struggle for South Afifea Y73 (Zed Books, 1985),

¥ Afvican Nationol Congress Svbtlssion to Spevial Truth and Reconcitiation Commizsion on the Role of

Business, Nov, 1997, at 2 {qucting the President of the Chamber of Mines nt tho end of the Inst century) {hereipafler
Role of Busingss}, “Keffir™ I3 o deropatory term for Africess. )

Y Pavies, et od, suprancte 19, ae 172,
" 1d ot Y74; see, e.g. Native Building Workers Act (1951, Todustria} Coneiliation Act {1956),
B Role of Business, suprancta 20, at 2. The lws remained an the books watl) 1977,

M Soe Worden, supra note 14, at 107, An Amendrasnt to the Probibition of Mixed Marriages Act wes passed bn
1968 to wake void any Hicgal muriago by & South Afrcan, ovan Ifit took place utside of South Afric,
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58.  Theapmrtheid government also enacted laws to suppress dissent. In 1956, the
Rictous Assemblies Act was passed, granting the Minister of Justice wide powers to control
public gatherings and to prohibit a gathering if he deemed that it posed & threat to the peace??

The Act further allowed the police to disperse with force any gathering that took place in

violation of jts prohibition,”®

e

52.  In 1969, the Governor-General grined power under.the Unlawsul Organizations
- Act to ban the ANC and the Pan-Aficanist Congress.”® Other Afiican mgzmi%iom tater wero
banned under the Affected Organizations Act®® and the Tnternal Security Act, which also bakned
all political meetings during Apsil 1, 1986 ~ March 31, 1987 as part of State of Ernergency.’!
B, ‘The Violence and Tervor of Apartheid -
60, | ““What was involved (in gpalrihcid} wag far more than simply the implementation
- of what the world regarded as a criminal policy. What was of aven greater significance was the
use of criminal seans to defend apartheid. The massive powers given to the state to control

people’s lives and deny them their basic rights were not enough. They were supplemented by

% The ban on intercotirss between whites end Afiicans aiready was in place prior to this Act, which extended the
ban 10 2t non-whites. The Act was further Hghlened in 1967, Brion Bunting, i Rive of the South Afrfean Relch,
Chapter Nine: South Africa’s Nuremberg Luws 21 (Penguln Africa Library, 1969, '

¥ Id a3 {Giscunsing stetistics of Minister of Justioe i Pasliament),

L Other related Jegistuion included the Intemal Seewity Act of 1050, the Galherlugs aned Demonstrations Act of
1973, und tho Dasgeross Weapons Act of 1968, See Janine Rauch and David Storey, Policing of Public Gatherings
tnd Remonsirations in South Africa 1964-1994, ' .

2 i ao,

® Bunting, supra note 25, st 14, The Unlawful Orgrsizations At algo intveased the fines and phystoa? punishrent
umfer the Riotous Asscimblies Act. :

¥ David Webster wd Wagpde Friodman, Ropression and flve S1até of Ewergency: June 1987 ~ Merch 1989, Glénn
Moss anid |, Obery (uds.), State word Polites 2627 (Ravan Press 144., 1989). .

o rd at 63, Fora st of banned organizutions, see Webstet end Fricdman, supra note 3G ot 26427,
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every species of common faw crine, including syst:g;natic and organized murder, Fraud,
kidnapping and torare? .
' 61.  “Bome 16.5 milfion South Afticans were criminafised and barassed under the pass
jaws . .. » Four million people were forcibly removed from their komes and land during the
hoyday of apartheid social englneering. ‘Throe hundred apartheid faws were prt on e statute
books to controt and disadvantage black South Afiicans frorm th eradle o the grave.®
.62, Between 1960 and 1970, ahnost 2 mitliob people were forcibly moved into the
“Bantustans™"* where they were “reduced to seraping a bare subsjstence fioxm eroded, overgrazed
land.»¥
é3. “Azz.urbsmized black population were subject o thé whims of a government who
‘coukd deport them, axrest them and transport them o places of work, On top of this system of
forced migration end removal, the regime decided 1o create townships away from aress of |
cmployment, forcing labor to wavel ofien long ciistmces ust (o get 1o work, ™
64, “The Surplus People Project, which ., . produced the most atithurimtivc
documentation of the history and scale of forced removals estimated that bétween 1960 and 1982

over 3.5 million South Afiicans were moved as pat of this policy. Resistance 1o forced

¥ This quote was takers from the foreword to the Idasa “Truth and Reconciliztion in South Afrlea™ 1994 conference
proceedings, See Chulstio, supra nole 7, ot 15,

® panl Connerton, How Soctatles Remember 1-4 (Gumbridge University Press, | 939); soe, e.g, Christle, supra
aote T, at 13, '

% Ihavies, ot o)., spre ncte 15, 21208,

3 Dandier, spravote 4, at 489, Fransls Wilson, Chpt, 2: Forming, 18661966 in Mowics Wilsoo and Loonard

ThbmpsoP’s {eds.), The Quford History of South Afidea (Oxford: Osford University Pross, 1971).
¥ Christis, supra note 7, 625, .
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removals was met with severe repression by the stat; and resafted in people being killed and
Jailed. ™7
.65, Hundreds of thousands of people werc arrested each year for pass Jaw violations,
Fai_lufc to produce a passbook on demand was an arestable offense regardiess of how Jegally
and how fong one may have been living I sn urban area. Tn 1976 alono, 250,000 Africans were
arrgsted under the pass laws and refated infiux control Jaws, sceording to the Afriea Fund,
66.  According 1o the apartheld government’s own statistics, 2,419,675 peaple were
arrested or prosecuted under the pass Taws between 1974 and 19857
67. It has been estimated that 12 mitlion Blacks were utﬁawfuﬁy arrested and
convicted in summary trials betwees 1948 and 1985 for p;'rzss violations, ™
68.  Resistance to apartheld reached & tuming pont in 1960, On Match 21, 1960, a
crowd of between 7,000 and 20,000 gathered in Sharpeviile to pmtes't against the pass laws. The
demonstrators marched fo the municipal police station to tum in their pass books. The police
opened fire on the grow&, using machine guﬁs and automatic weapons, Sixty-nine peoplo wers
killed and 186 wounded, rpany of them wamen and children and most ghot in the back as they

ran from the gunfire,*

69,  Thet same day, police fired on a crowd of 10,060 demonstrators in Langa, killing
. two people and wounding 49 others.

M First Submiission, supro note 6, 1t 6,
* foternationsl Defense and AfG Fand for Sauthern Afiica, Aparhetd: The Facts A3-49 (1991),

* Kavin Bopking, dssessing The Borld's Response To Aparcheid, 10U, Miowd sl & Comp, L. Rev. 241, 247
(2001-2002). :

@ Cliristie, supra note 7, 2t 27-28; Stave Clark (ed.) Nelsen Mandela Speaks: Forging a Democratic, Nonvagtal
South Afrlea 275 (Potbfinder, 19953}, A
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70. . Following Sharpeville, the state called its first State of Emergency. In the fhree

R

=

months following the March 1960 State of Emetgency &wlmticm police detained over 10,000

TG

people and arrested a forther 10,000, primarily on the charges of pass viclations.
71, The ANC described the resistance that began in the 1970s as follows:
The catly 1570s witnessed a slowdown in the econony and increased

privations among the black populetion. Spontaneous as well a3 organized
mass resistance begas 1o surface for the Brst tlme in n decade, . . .

ety E e

Faced with internal mass upsurge, the response of the regime was brute
force: detention, closure of institutions, brutad supprossion of
. Gemonstrations and strikes; end in 1976, cold-blooded shovting of
-unarmed pupils. The actions of the regime on 16 June 1976, and in the 18
months following this cruption, brought ot in bold relul the
detezmination of the apartheid regime to deny humen rights at all costs.

“Notes taken during a Cabinet meeting by Jimmy Kruger, at the time
* Minister of Police, revenl an extrmordinary level of self-delusion, or the
delibernte denial of reality in order to justify murder:

“10.8.76.

Unrest in Soweto still continues. The
chikiren of Soweto are well-trained. (...) The
pupilsfstudents have established stugent councils,
The basic danger fs a growing black conseloustiess,

- and the inabifity to prevent incidunts, what with the
mibitary precigion with which they sct, The
Minister proposes that this movement must be
broken and thinks that police should perhaps acta
bit more drastically and heavy-bandedly which will
entatl more deaths,

Approved.

T S A P R S AT RS O

As the decade come (o 8 close, there was an attempt on the part of the state

g
t0 employ a rew approach grownded in “total slrategy”, an expheit %
commitment to mobilize military, economic, physical and psychological i‘
resources in defense of the ¢xisting order. Ti brought senior police, %
Defense Foree and inteligence officers directly into the formuletion and' %?
)
% Webster and Fricdman, supra noto 30, 4t 141, ‘,;;i?
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implementation of government poficy, through the State Security Cotmcil
and the Nationa! Security Management System... '

y

72.  Inresponseto ﬁic sh&yeﬁlle massacre and the growing trend of government
resistance, the SAP institated Divisional Anti-Riot Units to deal with crowd control. ¥ In 1975,
the ﬁivisicrtai Anti-Riot Units g;we Wiy 1o rew colmter-Insusgency units, dedicated to crowd
and riot control.” o

73.  Before 1984, the SAY were primarily raﬁpoﬁsibie for controlling the resistance.
But as the unrest spread from the tomships arowsnd Jobanneshurg ic; ﬁw rest cf' the couptry,
SADF troops were deploﬁved. In Tuly 1985, a Stute of Exergency was declared in xiot torn
tarpeted areas.*

74 After 1985, the SADF, supplomented by the SAP, was deployed in most Black
townships. The SADF was responsible for enforcing emergency regulations w!ﬁch‘ included &
ban on p'mtest gathecings. The SADP was also deployed to ﬁrca; ﬁiack students who were
boysoting classes back to school.Y

75, OnJune 12, 1986 Minister of Law and Order Lois La Grange Imposed yet
another State of Emergency. By June"l 987, 26,000 éaopm ha‘d been dctain;;d, equaling the total

detained under all previous emergencies and legislation for the past 26 years.®®

N African Nationa) Conproes document, The Netions] Party end the Anatotmy of Repression inSouth Afviea, 1984
~ 1994 21 4.6 found ot httpafvranw.nie.org. 2afenedocs/aisefire0d html {fast visited Scpl. 30, 2008)

™ Rauch and Storey, Jupra aols 27, Furthenitoro, i 19¢4, the Dotonce Amendment Act provided for the SAP to
calt upon the Citleen Fores and Commandos in the event the polics needed support n guppression of civil unrest, Ax
of 1967, ull white 1 7vear olis would serve ih the Citizon Force or Comraandos, :

£5 j 24

% Ivostor Responsibiity Research Conter I, supranote 5, at G-10.
a7 /7 o

* Webster md Frisdman, supra note 30, at 142,
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76 In 1991, the Internal Stability Division, a division of the SAP mobiiized o handle
. racal worest, was introduced wnder the government of President Frederick W‘Bmm de Kietk, By
the 19905, a total of 72 riot units existed, 30 of them dedicated 10 tho homelands.?

77, These special Intema} Stabiligy. Dmswn riot urdts used offwszve tactics and
heavy weaponry, such as batons, teargas, automatic weapons, shotguas, aixd hangguna,“ They
relied heavily on armgored ;ehic]es for crowd control.”’ Accordingto a report of the TRC, “the
training snd equipment of viot poiim’:, and the dcplo}'ment :atios af these policemen rel axwe o
the size of the crowds that they corsﬁomed were all baged on ﬁze assumption that arowds wm:ld
Le controlled and dispersed through the use of force "5

78, The rot units viewed the use of lethat fome &s an accepteble .md rouhns means of
crowd control, and were responsible for most of the apartheidvera Killings. B g the extornal

‘environment inwhich they operated took on the character of a low-intensity eivil war, hefr

training, equipment, and methodology became increasingly militarized."™ The TRC report

noted that the riot policing function “was in direct contrast to reforms being made to public order

policing methods elsewhere in the dwnocratic world-at this time, "

70, A panel of doctors ﬁom the National Medical and Dental Assoclation who treated

defmnws afler their rclease found that 83 percent of rejeased dctaums axhlblted signs of

physical abuse, and 25 percent of the released delainees alleged sexual abuse, OF those

* Rauch and $iomy, Supranoie 27,

® poscription of Wespos frorm CSVR, se Rauvh and Storay, supra note 27,  15-17, Exhibit G.
Reuch and Storey, supra nots 27,

1z Id.
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exanined (ranging in age Srom 14 to 45), 95 percent showed symptoms of post-traunyatic ghress
disorder. Detention time ranged fom 4 hows t0 315 days,>

§0. . Evidence from court records and lawyers Mdicéles that the practice of torture to

secure rdmission of guilt was common,”

81.  The torture of detainees was the result of training and indoctrination, not the work -

of aberrant individuals. Many women detainees suffered sexunl abuse, The families and friends
ofdetginccs were frequently subjec!e;d {0 sustained harassment and surveilim:;e.”

82, The violent, criminal acts commitied by the apartheid regime were ittended to
cau:'w death or sericus bodily injﬁry 1o civilians and the purpase of such acts was to intimidate
and coeroe the sivilian popuiaﬁoﬁ_

83,  Systematic violence, including extrajudicial killmg, 1orture, profonged uslawiul
detention, and cruel, inhuman, and degradingAmmmt, was an integral and indispensable
clement of apartheid employed by the scowity forces to maintain and eoforce thie system.

B4, Botwesn 1990 and the end of 1993, over 12,000 civilians wero killed and ot loast
20,000 injured by the security forces of apattheid South Africa. Many of the victms were
women and children. The nwnb‘em of assassinations of aitf-apartheid leaders also increased,

from 28 in 1990, to 60 in 1991 and 97 in 1993.%

% See Webster ud Priedmas, supra o 30, vt 167-68. Webster fribier notes that the DPEC (Delaizer Parents
Support Comumission, which was renamed the Human Rights Committes of South Afrie i 1995), fhe orpanization
that srested these reports, distinguishes betwaen police eustody and detention, Detention roforring 1o thoss people

keld under stoarity or sate of emergency legistation, while polide custody refers to people held under criminal
legislation even I the motive for custody ostensibly 5t for political amest, 72 ut 168.

T Conrols ont Exports to Sowth Africa; Hearings Hefore the Subcommirtees on International Economic Polley and
Trady and on Afriva of the H. Comm, on Foreign Affwirs, ¥ Cong, 2d Scss, Peb. 9 and Doc. 2, 1952 2t 21
(statewent of Goler Teal Butcher on Behalf of the Lawyers® Committee for Clvil Rights Under Law).

6 First Submiston, supra vole 6, ot 2-3,
¥ 1 nt 28,
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85, . In 1993, negotidtions led to an agreement o the date for non-racial elections, and

Netson Mandels, as lender of the A:NC called for the lifiing of economzc sanctions,

86, Apaﬂhe:d offfvially ended in 1994 with the first unwursai suf&ags general
election and the clection of Nelson Mandela,

C. . Truth and Reconciliation Commission Findings

87. - The South Afifcan TRC was setup by the Govermment of National Unity undes
the Promotion of Naticnal Unity and Reconciliation Act to assess and begin to heal the damege

" inflicted by apurtheid. Led by Archbishop Desmond Tuts, the TRC bad & multiracial staff of

more than 60, which pursued its mendate through {hres committees: the Ammesty Coramittes,
the Reparation and Rehabilitution {R&IR) Commaittee, and the Humax Rights Violations
Comsittes. The TRC began s hearings on April 15, 1996 258 closed in early 2002, although
the Amnesty Committes codtinued to decide cases after that date. The Final Report was released
in March 2003,

88.  The TRC specifioally found that “Centain businesses were involved in helping to

&cﬁigﬁ and imploment apartheld policies, Other businesses benefited from cooperating with the -

seoutity stractures of the former state,”"

89.  The TRC also found fhat “Business failed in the hearings to take responsibility for

its nvolvement in state Security initiatives specifically designed fo sustain apartheid e, This
Iricluded involvement in the Nutiona) Security Matagement System. Several businesses, in tum,
benefited directly from theis involvement in the complex web tiat constituted the military

industry.™™

Vol 4, Ch 2 of TRC *inetindlonal Heanng' Business end Labor,” Findings Arising out of Busigess Sector
Hearings, § 161

% Id w166
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90.  The TRC identified ag participants in apartheld “businesses that made thelr money
. by engaging divectly in activitles that promoted state repression,"® such as enméanies {hat
“provided armored vehicles to the police during the mid-19905, as would companies in the

ermements industry: “the moral case against the armaments industey is eysentistly that business

willingly (and for profit} involved jtself in manufachuring products that it knew would be used to

 facilitate lnvman rights abuses, ., 7%
- VIL . NOTICE AND XN OWLEDGI'}' .

91. . Beginning in 1950, the V{orld commuity condemned apartheid as a orime agginst
humanity and instituted a varlety of sanctions against South Afica. United Nations resolutions
reflected this emerging consensus among eivilized societies, Individual nations passed laws in
Tesponse 1o the resolutions and in conformity with their objectives, Private and transnational
organizations took simtlar steps to impicn‘;:ent the ob}wﬁves of the resolutions,

92.  These actions over a span of 40 ycars explicitly placed businesses involved in the
financial and economic suppott of the security forces™ abuses of the apartheid povernment on:
notic;: that their involvement violated internationad law and constituted knowing participation In
a crime against homanity,

93 For wair;pie,- in 1969, the U.N, Security Council issued a Resolution deploring
“the situation arising owt of the Jarge-scale killings of unarmed and pracefi deronstrators

agalnst racial discrimination and segregation in the Union of South Africs,” and called upon
South Africa to abandon apartheid.%

% fd arg26.

® 2

* 1dwgus. ]
% $.C. Res., 134, UN, Dec, SRESA34 (Apr. 1, 1960),
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94, . OnNovember 6, 1962, the General &s’sembly called on member states to cefiain
from exporting arms and ammunition to Slauth Africa, which wmﬂti be used to increase:
“ruthlessness involving violence and bloodshed.%6 |

85.  Less than one year later, on August 7, 1963, the Security Council adopted
Regolution 181 condemning the arms hm‘l;i—up in South Afvica and calling on ali States and their
domestic corporations to “cease forthwith the sale and shipment of atms, ammeunition of all types
and military vehicles to South Afdca.”™

96.  In 1968, the General Assembly declared apartheid 0 be & ciime against lumandty:

Reiterotes its condernnation of the policles of aparthedd practiced by the
Govemment of South Africe a5 & crime against humanity; ..., '

Fipresses its grave concern over the ruthless persecution of opponents of
apartheid under arbitrary laws, ,, & :

a7, ‘l?m General Assembly specifically “vondemn|ed]”

the main trading partners of South Africe, and the activitles of those
foroigs financial and othey interests, ail of which, through their political,
economie and military collaboration with the Government of South Africa
and contrary 1o the relovant Generst Assemibly and Seourity Cownci!

resolutions, are encouraging that Government to porsist in its racial
policies, '

98.  In 1972, The Security Council passed a Resolution urging Member States to

® G Res, 1761, U1, Doc, AMes/ 17620V (Nov. §, 1962),

% The Seourity Gouncl zeaffrmed (s Resolution in Decembey 1963 and included oll shipments of any materials
that soight be wsed to bulld anng or ammunition, The Resohition egain was strengihened in July 3970, Seewrlty
Counell Resolutlon, Question Reluting to the Policies of Apartheld of the Government of the Republic of South
Africa, See 5.C. Res, 181, UN. Dou. S/RES/IS] (Ang. 7, 1963%-8.C. Res., 152 UN, Do, SIRES/82 (Dec. 4,
1963); 8.C. Ren, 282, UN, Doo. S/RES282 (Yaly 23, 19703,

® 8.4, Res. 2396, UN, Doc, A/RBS/2396 LRI (Dec. 2, 1968).
B 14 (omphasls edded).
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observe the arms embargo against South Aftica ™

99.  The Intemational Conference of Bxperts for the Support of Victims of
Colonialism and Apsrikeld in South Aftics met in Oslo, Norway, in 1973. The Conference
adopted the following program of action: -

(68) The international arms exnbargo shoald be Tully implemented by al}
States, and the Scowrity Counci} should expose those States which viclale
it, especially France, and secure their complinnce. The Security Council
should take further action to prevent the importation o arms Som South
Adfrica by other States. The Secrity Council shonld also examine gt other

forms ?f military co-operation with South Aftica and ke appropricte
action, : . .

160, Following discussions refating to the Conference’s findings, the General
Assembly adopted the Interational Convention on the Suppression and-Punishment of the Crime
of Apertheld,™ The Convention declared Iaparthcid 2 cﬁm egainst humanity, and ail
paticipants in apartheid as criminals, whether they were ﬁrganimiions, institutions, or
individuals, Article I of the Convention defined apartheid as: -

fs]imailar policies and practices of racial segregation and discriminalion as
practiced in southern Africa, shall apply to the following inhuman acts
conamitied for the purpose of establishing and mainteiing domisation by
one racial group of persons over any other racial group of persons and
systematically oppressing them:

& Denial to a member of mepsbers of a racial group or groups of the right
to Yife and liberty of person: : o

1. By murder of members of a racial EIOUp OT groups;

" 8.C.Ros. 513, UN. Do, S/RES/3:] (Feb, 4, 1972). Also in 1972, the Generst Assombly dechared that “the

Unked Nations has 2 vilal Interest In soouring the speedy elimination of apartheld” See G.A. Ros. 2923, TLN. Doe.
A/REBZ923 B (XXVID Mov, 15, 1972), -

? The Programme of Action Adopted by the Interntions] Conferenoe of Bxperts for the Suppost of Victhms of
Colopializm and Apartheid in South Africa (Oslo, April 314, 1973), G\, Res, 9061, UN, Dac, A/RES/906] My
¥, 1973).

" Tnternationa) Convention on the Suppression and Punishment of the Crima of Apartheid, 1015 UNT.S, 243,
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2. By the iafliction upon e membets of a mecial group or groups
- oF setfous bodily or mental harm, by the infringement of theix
freedom or dignity, er by subjecting them to torhisre or o cruel,
ishuman or degrading treatment or punishment;

R

3. By arbitrary arvest and illegal imprisonment of the members of
avacial group of groups; . .. ' -

o

—

b, Persecution of qrganizationé and persons, by depriving them of
fundamental rights end freedoms, because they oppose apartheid.

i

101, Asticle B of the Convention described who wouid be held responsible for

¥

' committing the acts outlined In Asticle I, %

International criminal responsibitity shall epply, irrespestive of the motive

involved, to individuals, snembers of organizations and institutions and -

representatives of the State, whether residing in the tertitory of the State in
. which the acts ave perpeitated or in some other State, whenever they:

-8 Commit, participate in, directly inclte or conspire in the
comunission of the acts mentioned in article 1} of the present
. Convention;:

b. Directly abet, encourage or cooperate in the corpmission of the
crimg of apartheid,™

102, Following the submission of the Preliminary Report of uly 14; 19“.-’5, by the
S;;ecial Rap.pt;ri;eur o the Speclal Conunittes %ga.sinsl Apartheid, the General Assembly adopted 2
Resolution condemning “the cailgboration of ... those foreign ¢conomic interests ﬁr}ﬁc!: l
meinteiys and/or continve to increase their collaboration swith fhe racist regimes in soutfern
Africn, cspedially in the economsic, military and muclear fields. "

103,  In 1976 and again in 1977, the Secutity Council by Resolution condemned

apartheld and specifically the South Afiican Government for “its resort to massive violence

St P S L T

S,

R

» mtcmez'tic;nni Cenvontion on tho Suppression ang Punishment of the Crime of Aphx;lte-ld.‘wis UNTS, 243, art.
1 {ermphasis ndded),

* Q.A. Ros. 31/33, N, Doc. AIRBS/31/33 (lpv. 30, 1076). (emphasis edded) - -
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+ against and idiiings of the African people, including schoolchildren and students and ofhers

‘opposing racial discrimination.”™ The Security Counel demanded an snd to the violence
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apainst and reprossion of Black people and to release all political prisoners.”®

104, 21977, the Security Council once again calied for an arms embargo against

South Africs, byt this time made It mandatory by invoking Chapter V1T of the 11N, Charter,””

105, In November 1979, the United Nations Special Commitiee Against Apartheid in
~ South Africa co-sponsored an International Seminar on the Role of Transnational Corporations
in South Afiica. The Seminar expressed the view that “wransnational corporations boar a major
share of responsibility for the maintenance of the sysiens of apartheid, for strengthesiing the
reprexsive and military power of the racist regime and for the undexmining of irifernationad
gction 1o promote freedom and human dignity In Sonth Aftica ™% .

106,  Following acts of polics violence against stadent demonsteators, the Seourity
Council adopted 8 Risolution supporting the arms embargo and condenuﬁm}, the violence in
South Africa; A

1. Strongly condennied] the 1acist régime of South Africa for further
aggravating the simation and its massive reprassion agaixst all opponents of
apartheid, for killings of peaceful demonstrators and political detainees and for Its
deftance of General Assembly and Security Council resolutions . ..

3. Reqffirm|ed] that the policy of apartheid is & crimo against the
conseience and dignity of mankind and is incornpatible with the righis and dignity

of man, the Charter of the United Nations and the Universal Declaration of
Human Rights and seriously disturbs international peace and security; . .

R SRR

7

g

B §.C. Res, 392, UN, Dos. SRES/392 (Juno 19, 1976). };
™ 8.0 Res, 437, UN, Dac, $/RESMI7 O, 31, 1977, i@
7 5.0 Rew. 418, UN. Doc. J/RBEAIS Nov. 4, 1977). o : ;
™ Charles Peter Avmihams, The Dociring of Odious Debts (Rijis Unlversiteit Leiden, Aug. 2000) a1 7 (citing it
Trausnational Corporations I South Afriea snd Nomibin, The Roviow ~ Intermational Commission of Jurists, No, &
36-3% (1986-87), at 34) (emphasis edded), é
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11, Reguestied] the Security Counell Committes .. . to redouble its
efforts to secure full implementation of the arms embargo against South Afiiea by
recommending by 15 September 1980 measures to close alf loop-holes in the arms
embargo, reinforce and make it more comprehensive,

7. The 1N, General Asserbly declared by Resolution that:

continulng political economic and mifttary collaboration of certain
Western states and their travsnational corporations with the racist regine
of South Afijoa encourages its persistent intransigence and defiance of the
intemational community and constitates & major obstacle to the -
elimination r:?f the inbuman and criminal system of spartheid In South

Adrica. .. E

108. The General Assemnbly adopted & Resolution in December 1983 “reaffirming that
apartheid is a ctbme againgt umanity™” and strongly condemning Uie apartheid regime for its
reprassion and brotal acts of toriure, murder, and ten:or. The Resolution spacifical!,}{ criticized
“transnational corporations and financiel institations that have increased political, eoonomic and
mifitary collaboration .with the racist minotty reg‘ima of South Aftica despite tcpfzated appeals
. by the General Assembly. . . o .
109, Tn 1984, the Geners} Assembly adopted another Resohution “vigorously”

condemning

- transnational corporations and other organizations which mainfain or
coptinue to increase their coliaborarion with the racist regime of South
Afrles, especially in the political, economie, milfary and ruslear fields,
thus encowraging that regime te persist in its Inhuman and crimine! policy

of brutal oppression of the peoples of southern Africa and denial of their
human rights.%

¥ 8.C. Ret, 473, UN. Doc. /RES/473 (June 13, 1980),

% Gonoral Assembly Resolution, Folieies of Aparthoid of the Government of Seuth Afloa: Situamton i Sowk:
Africe, Q.A, Res, 36/172 A, U, Doe, AMES/36/172 A (Dee, 17, 1981). Furihior, Y Uniled Nations Genem}
Assembly proclaimed the year 1982 us Internationel Year of Mobilization for Sanctiovs Agiinst South Afiien.
Genertl Assembly Resolution, Policier of dparthetd of the Gavernment of South Aftfes, Internationat Year of
tobitization for Sanctions Against Soudh AfFivd, see afso G.AL Res, 367172 B, UN, Doc. A/RES/36/172 B (Dee,
7, 1981} (emphasis added), .

¥ G.A. Res, 39439, UN. Doc. A/RES/38/39 A (Dec. 5, 1983) (emphasis added).
% G.A, Res. 39715, UN. Daw, ARESIS (Nov, 23, 1984) (emphasis added).
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’ 1 10, The Secﬁrity Councll further conderaned apartheid as “o systcrln chamcteziu;i 3 e
' cﬁxﬁe against humanity™ iﬁo}uding the “wnﬁ}zﬁeﬁ massacres of the oppressed people, as well ag

the sybitrary arrest and detention of lesders and activists of n:;ass organizations..,, "

| il. Tu 1984, the. Genesal Assembly again condemmed the increasing violence of the
Apartieid rogime ® | o ,

112, 1985, the Secerity Cowneil urged states t0 ;:x‘ohibit “all sales of computer
cquipment {hat may be used by the South Affican army and police % |
L 113, In i986, the Security Counei ixéged: |

-States to take steps 1o ensuré that componenty of embargoed items do not

reach the South 4fican military extablishinent and police through third
coundries; . ., -

all States 1o prohibit the export to South Africa of ltems which they have
reason fo believe are destined  for the military andror pelice forces of
South 4f¥tea, have a military capactty and are intended  for milftary
purposes, namely, ahorefl, sirerafy engines, aircraf) parts, electronic and
telecommunication equipment, compiiters and four-wheel diive vehicies, ®
tid,  The General Assembly in 1989 adopted aﬁmﬂmr Resolution regarding the
supportive ties of international odrpnmﬁons, including banlks, with South Alfrica, noting that “the

maintenance of the apmrtpeld ceonomy and the expansion of. mititary and police expenditures

" S.C.Res. 556, UN, Dor, SRES/S6 (Got, 23, 1984),

# General Assembly Resodation, Polieles of Apertheld of the Government & South Afriea; Comprokonsive -
Sanctions against ihe apartheld reptme and support to the liberation struggle iri South Africa, G.A. Res, 39172 A,
ULN, Doe, ARRES/39/72 A (Dev, 13 1984). These voluntary sunctons vere renevied in 1985, General Atsembly
Resolution, Policies o, Aparehatd of the Governmeny of Sowrh dfvica: Comprefensive Sancitons apei e
apartheid reglime and support 1o the fiberation souggle in South AfFien, G.A. Res, 40/64 A, TN, Doc. A/RER/MDGS

A (Des. 10, 1985),
¥ 8.1 Res. 569, U.N. Dos. S/RES/S89 (Fuly 26, 1985) (emphasis added),

¥ 8. Res. $91, UN. Dos, S/RES/501 (o, 28, 1986) (emphusis added),
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substamtially depcn& on the supply of ﬁnﬁ;cr credits and loans by the international Anancial
commuaty , .. Y

115 These United Nations resolutions as well as the accompanying domestic

legislation of individual states singled out the manufacturers of armaments and milftary vehicles,

the technology curporati{)ns that designed and supporied the passbook systems to enforee raciai
segregation and the suppress‘mn of dissent, and the batks that ﬁmded and coilabomte:l with th
security apparatus and provided specific fozmvanm:gs that thmr assrs!anw 10 the seourity forces .
| of the South Afrivan apartheld regime knowingly and jntentionally aided and abutted torts in

vmlataon of intemanonal faw. ‘

116, ’Iﬁe Umtcd Btatés adopted numercus export regulatmns to reduss the supply of
strategic goods, techiologies, and financing to the seourity forces of the apartheid regime.

117. Yo 1963, the United States adopted an arms cmbargo against South Afoa, except
for existing contracts. ‘

115, In 19‘?1 the Department of Commeroe enacted regulations stating: “In conformity

with the United Nauons Security Counci R%o]utxcn of 196 3 the United States has Imposad an

cmbargo on shipments {o the Republic of South Africa of armus, munitions, mililary eqmpmmt,

and materials for their manufseture and maintenance.”™
119.  This ben remained in effect until 1978, when it was expanded to cover a broader
range of goods and technologlas destined for use by the apartheld security forces. The revised

regulations stated:

An embargo Is in cffect on the export or re-export. tc the Republic of South
Afvica or Namibia of any commodity, mcludmg commoditics that may be

'8 A Res, 44727, U, Doe, A/REEM427 (Nov. 72, 1989) (emphasls nddcd}
w 15 CE.R. § 3854 (3971).
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exporied to any destination in Conntry Crotp V under o general Hoease,
where {he exporier or reexporter knows or has reason to know that the
commodity will be sold to or used by or for military or police entities in

these destinations or used to service equipment owned, controlled or used
by or for such miltitary or police entitles,

120, Under the U.S. regulations, “A validated export license [was) requized for the
export to the Republic of South Afiica and Namibia of any instrument and equipment
partiowlarly useful in orixee confrol and detestion . ., 2% '

121, In 1981, the Jist of commodities subject to the U.S. embargo specifically ncluded
" yehicles specinily designed for military purposes, sich as military mobile
repair shops; ol other speclally designed military vehicles; englnes,
inoluding those modified for military use; preumatic type casings (tires)
congtructed to be bullet proof or to rum when deflated; specially designed
components and parts to the foregoing; {and] pressure refucilors.”

122, Likewise, the embargo applied to “Specialized machinery, equipment, gear, and
specially desipned parts and accessories therefore specially designed for the examination,
manufacture, testing, and checking of the amns, ammunition, sppliances, machines, and
implemants of war; components and parts for ammmmition; sonmilitaty shotguns, harrol length
18 inches and over; Jand] nonmilitary srms, discharge type.”™

123.  Inthe technology sector, the Expost Administretion Regulations of 1982 provided -
that

An embrrgo i3 in effect on the export or reexpdrt to The Republic of South
Africa or Namibia of technical data . , . where the expors or reexporter
has reason to know that the techrical data is for delivery to or se by or for
the military or policy extities. In addition, users in the Republie of Seuth
Alfrica of technical data nust be informed in writing ot the tme of export

¥ 1S C.RR. § 3854 (1979) (crophasis added).
0 )5CFR. § 3854 (1979).

9 1S CYR, § 379 (1981

2 1
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124,

-

or reexport that the data mey not be sold or otherwise made available,
directly or indirectly, to the military or police entities in ﬁ;cse

. demmatmns.”

Bxpoit licenses weze required nnder U.8. regulations for any computer exported

to govermpent consigness, Licenses were awarded “on a case by case basis for the export of

computers which would not be used to support the South African policy of aparfheid.”™

123.

U.s. law .aiso regulated the role of the banking sector in supporting apartheid. In

1973, the Bxport-Import Bank Act of 1945 was amended to state:

126.

In no event shall the Bank guarantec, insure, or extend credit or participate
in the extension of credit {z) in support of any export which would
contribute to ensbling fhe Government of the Republic of South Affica to
maintain or enforce apartheld; (b) in support of any export to the

. Government of the Republic of Sowth Afirica or its agencies unloss the

President determines that significit propress towasd the elimination of
apartieid Iins been made . . . , or (¢} in support of amy export to other

" purchasers in the Republic of Sowh Africa unless the United Ststes

Secretary of State certifies that the purchaser has. endomd and has
proceeded toward the felimination of apartheid),”

The United Stafes strongly condemned apartheid ot restricted exports, from

{inancing to commodities, that would substantially assist the South Aftrican governynend in

malntaining or enforcing epartheid. As the 1983 Export Administration Regulations succinetly

stated: “Authorizations for exports, reexports, sales to or for use by or for military or police

entitfes in the Republic of South Aftica will be dended except for medicn! supplies and similar

goods™

]

" ISCRR § 3854 (1982),

el U/

9 Pub, L. No. 95530, 1978 HI 14279 {1678) {oodified at 12 U.B.L. 635(b) 1578)),
% 1S CER. §3854(31083).
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127, Toensore the embargo's efficacy, thé Depmmi of Comumerce adopted a broad
definition of the term “sailitary of police entifies,”” Comumerce dec!areﬁ that “Tt is t.hu

Department’s position that the following are police or military entities: ARMSCOR, Department -

of Prigons, Bureau of State Seeurity, South Aftican Railways Police Force, and certain municipal

end provineial law enforcement D:f&ci@js suth us traffic inspectors and highway patolinen,

128.  The United States malntained broad export restrictions agalnst South Africs wntil -

1994, the year South Afiica held its first universal suffrage general e!éctions.

129,  For decades, Defendants were on notice that the security forees of the apatieid
regime in South Africa had placed the Black South Afiican population at an justifizbly high
risk of harm,

| 130,  Thring he velevant peried, Defendants knew o showtd have known of the danger
posed by the secﬁrity forces of the apartheid regime to the Black South African population.

131, Defendants acted in conscious disrepard of, or with deliberate indifference to,
these dangers by providing substantial assistance or encouragernent to the security forees of the

apartheid regime of South Aftica.

VIR, AIDING AND ABETTING: KNOWLEDGE, INTENT, AND SUBSTANTIAL
ASSISTANCE '

132, TheNuremberg Tribunals confirmed that those who knowingly aid and abet the
commission of crimes in violation of international law are Hable for those acts.

133, The Nurembezg Tribunal beld that:

[{lbese who execute the plan do pot avoid responsibility by showing that
they acied mmder the direction of the man who conerived it. ... He had to
have the cooperation of statesmen, mifitary leaders, diplomaty and ‘
businessimen. Wiwen they, with knowledge of his aims, gave him their

7 ISCER § 385 (1981
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-~ tooperation, they made themselves parties to the plan he had inftisted.
They e not to be deemed Innocent . . . i they knew what they were
doinng, : ' -

- 134, For example, the Military. Tribunal convicted Brnil Pull, one of the leading

exceutive officials of the Relchsbank, for participafing as & banker in the disposal of looted

gasels:

What was done was done pursuant to 2 governmental policy, und the thefls 8
were part of a program of extermination and were one of ity objectives. & i
would be 4 strange doctring indeed, if, where part of the plan and one of
the ohjectives of murder was to obtain the property of the victim, even lo

© the extent of uslng the haix from his head and the gold of his mouth, he
who knowingly fook part in disposing the loot must be exonerated and
‘held not guilty as-a participant i the murder plan, Without doubt il such : g

. OGIS are crimes against humanity and he who participates or g!ays a &

consenting peri thereln is guilty of a crime against humanity.

135, Similacly, Friedrich Flick, the hoad of a lasge group of industrial enterprises, was g
convieted of slave Jabor based on his employes’s decision to Tocrease tompany producticn
quotas knowing that forced Jabor would be required to mest fhe increase. ™ Significently, the
Tribunel held Flick fully responsible although the slave Jabor program had ih; origin inand was
opersted by' the Naxi regime, and he did not “exest any influence or [teked any part in the
formation, administration or furtherance of the slave-labor program.”® Tt was not 2 Tequircroent
for liability that Flick specifically sought to use forced laborers. In i‘act,j THek testified that it was

niot his intent to use slave Jabor, and danted folf 'lmowledge of slave labor uatil very lote in the

WEY, e

7GR, 69 01 132 {emphosis added).
" Mivistries Caso, Voturae XIV gt 621 (omphasis added).

Y Uplted States of America v, Friedrish Fiick, 6 Trials of War Crinminsls Bofore the Nuromberg Militaty Tribunsls
Under Controt Councll Law Na. 10 (3952).

)2 ot 1198,
9 5t ot 307,
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136, In addition to aiding and abetting Iia!:;iiity, international and domestic Jaw impose
Hability for participation in & criminal enterpri:.m where, inter alia, a paﬂ:;' #m& in fuxtherance of
a patticular system in which the crime is commitied by reason of the secused’s fanction, and
with knowledge of the natuse of thal systesn and intent to further that system.'™ Lisbility is

" imposed on ell persons who had “the intention to take part in 2 joint criminal enterprise and to
further indiﬁdua] ly and jointly — the oriminal purposes of that enterprise™ and where it is
foresecable that crimes-—eoven crimes thet do not constitute the common purpose—will be
comumitied by other mcmbcrs' of enterprise,'™

- 137, Apartheid, in and of itséif, 43 a fur cogens violation of international law, on par
with gcnbcide and slavery, |

138, Article IT of the Internationat Convention on the Suppression and Punishment of
the Crime of Apartheid specifically imposed Jiability on those who "irrespective of the motive
involved .., directly abet, encowrage or cooperats in the commission of the crime of apurthetd.”'%

A, Difondants Aided and Abetted and Otherwise Parfidpated fn the
Comaission ni' Taternational Crimes

139, The security fcroes of the npartheid regime erﬂis;:ed the aid of pri;fata
multinational corporatians to provide thel means snd methods to carry out the violence and {etror
necessary to maintaln and enfoﬁe apertheid,
| 140. ﬁmeid was “more tban the prograree of one political party.”*™ Business

interests were

Y prosecutor v. Rrugjelac, T-97-25, Jodgment (Mar. 15, 2002).
% Prosveutor v, Tadie, IT-94-1, Judgment (hy 15, 1999).

% fnteynations) Convaption on the Suppression eid Punisiment of the Crime of Apartheld, 1015 ‘U N.T.8. 243, art,
IR

1% Redo of Busingss, supranote 20, ak b
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active participants and initiatars in constructing a politieal and economic
system which, in the end, wag classified in intemationnl lavw as a crime
against humanity. . .. The pedod of extreme repression, from 1960

. onwards, was intended to save: the systenu that protected privilege based on
rave, thereby continuing to gusrantee business itg exclusive place in the
South Aftican econony end society,'™

141.  The South African secudty forces depended on fore'ign souroes for advasiced
| weelinology, materials, goods, and services in four séraxegic' sectors-——braking, annar'mnts,
tochno‘iog;, and msportaﬁoﬁ;mahat substantielly assisted the regime to pcr;.wmatc apariheid and
gommit systematic acts of violence and terror aéai nst Plabntiffs and members of the classes,
includiné extranudicial idliiné; toﬁure; p;olt;nged unjawful detention; end cred, inbnsen, and |
degradi;a.g {reatricht, 1 ,

R 142, Certain businesses, mauding Defendants, played an inportant mia_: in South
- Aftica’s defense of Apartheid from “civil untest,” cooperating closely with and providing
financial, logistical and other material support o the security forces of the apartheid regine.

143, In 1977, P.W. Botha, then Minister of Defiense, discussed the Mational Security
ﬁm:agement System in a Defense White Papert “The rcso‘lution of the conflict in the times in
which we-noﬁ# live demands interdependent and coordinated action in ol fields: militery,
psychological, economie, politicel, smiplogica], technological, diplomatic, ideological, cultural,

clotera.P1%®

la4.  In May 1980, South Afican Prime Minister P.W. Botha appointed business

leaders, including officers of Barclays, to a Defense Advisory Board. Buotha told the House of

W 3 The ANC noted that several core mepsures of Spwtireid wors astively promoted by importent business
EFOUpS. '

¥ First Submisston, supranote 6,4t 9,
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Assembly that the Defense Force had succeeded in obtalning the goodwill and cooperation of

business leaders and saids

[W]e have obiained some of the top business leaders in South Afies to
serve on the Defense Advisory Board in order to advise me from the
inside, not only about the anmaments industry, but slso about the best
methads 10 be applied within the Defense Force ... 7 want fo unite the
business leaders of South Africa, representative as they are, behind the
South African Defense Force. 1think I have sucoeeded in doing s0.'?

145, The South Aftican security forces performed the wrongful acts of apartheid;
extrajudicial killing; torture; prolonged vniawfis detention: and erael, inhumay, and deprading

teatment that eavsed Plaintifhs’ injuries, Defendants knowingly and substantially essisted the

South African seowity foroes in these violations of international few. Defendants were aware of .

thelr role aé part of an overalt flegal or tortious activity &t the time they provided sssistance,

146. Fromthe ti'mc of the Skarpeville Massacre in i9{.50 nntil'ﬁ:-e fall o.f aparibeid in
1994, 1 w'as. COMMOn 2{:10\1:!&1;;:: that the seowity forces of the regime were engaged in violent,
;:riminui aels; that these aets were intended fo cause death or serious bodily injury to civilians;
and that e purpose of such acts was to intimidate and coerce the civitian popﬁlaﬁon.

147.  Defendants’ assistance to, and encouragement of, the apartbeid security forces’
acts of violence and terror spanned several decades. During this time, Defendants provided
vatious formas of support to the secwity forces in a consistent and repeated manner—they made
regular deliveries of equipnicnt, provided iong~ferm design and maintenance servicos, and
partivipeted in standing defense commitiess, Defendants persisted in this course éf conduct for

many years afier learning of the viclen? ends to which thelr assistance was put, ignoring the well-

W Abrabams, noto 78, 4t 65 {enophasis rdded),
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publicized and universally-condenmned atrocities co;nmitwd by the security forees in South
Afiica.

B,  TheBanking Seetor

143,  International financial scrviées were of vital Importance to tlie sec;zrity forces of
the apartheid regime. “{Ejach bank Joan, each new fnvestment [was} anoﬂlerbﬁ;':k in the wall of
fapartheid’s} continued existence,”"'

149, lee' assistance Barclrys National Bank‘Lt&; (“Barclsys™) and Union Bank of
Switzerland AG ("UBS") provided to the seourity forces lasted for (36035(;8 and entailed
numerous transactions over that period. Barclays and UBS conﬁnuac} to provide financing to the
apartlicid regime despite international condempation against such assistance,

150.  As the Chairman of the United Nations Speciat Committes Against Apariheid
stated in a report on bank loans to South Affica, *“[a}t 2 time when the international community
through the General Assembly hus repeatedly condemned col faboraﬁon with South Africa .., we

learn today that more than $5.4‘ bithion hes been loaned in & six year ymilod to bolster a rcg:';me
which i responsible for some of the most heinous oriznes ever committed against lunanity, !

15t Without the financing provided by éamiays and UBS, the apartheid regime could
not have maintained sontrol over the civillan pc;puiaﬁcm to the ,;arne degree, nor eould it have
mainteined and expanded its seourity forces to the same degree,

152, Both Barclays and UBS dircctly financed the South African seowurity forces that
carried out tie most brntal aspects of apariheid.

0 Beate Klein, Bricks in the Fall: An Update on Foregn Bank Irvolvement in South Afvea, World Cowcil of
Churchos Repord, (Mar. 1981), (guoting South African Prime Minister foha Vorster),

W United Nations Centrs Against Apartheld: Corgorate Data Exchangs, Joe., Bank Loans to South Africa, 1972~
1978, 1 (1919} {Statement by M. Lostie Handman, Chairran of the Speninl Coramities Aguinst Apartheid).
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153.  Barclays nol only financed the security foroes, but also worked with fhe Regime

to advise the axmed forves. For example, in May 1980, whep South Afdican Frime Minister P,
| W. Botha eppointed 2 13-member Defence. Advisory Board to.ad'vise {he armed forces on the
“best business methods and other matters,” including the manufacturing of ams, ke appoimsd
one of Barclays® directors, Basil Hersov.1?
. 154, The purpose of the Defence Advisory Board was “to assist In the implementation
. of [Botha's] announced “total strategy® for the preservation of apartheid ™3
155. By joining the elite membership of the Defence Advisery Board, Barolays” Basil
Hersov assured Barclays a prominent role In advising, assisting, and encouraging the security
forces of the aparthéid regime. |
156. Barelays also demanded extra compensation for foans to South Africa™ For
instance, Barclays losaed funds to South .:’aﬁ'icah state entities at 1.75% sbove LIB;O;EL' “
Barclays and UBS also bepefited from the “anonymity such as is offered by infer-bank loans, "'
which deflecied public a;r:emion from their continued financing of the apartheid security forces.
' 157, By participating in the Defence Advisory Board and contirming 1o proﬁt from

providing financial services to the secunty forces, Bamlays acquired a stake in Ihe mzmnal
venture of the aparthezd repime,

" Tercy Shott, The Banks and the Milktary fo South Africa, Internationa) Semingr on Loens to Souls Africe, -
Apr. § 7, 1981 2t 2; aev alsa Kleln, supra note 110, at 103 (*{Floreign controlled banks within South Afiicsd are

dipectly ted fo the South Afrfesn militey hrough she purchase of defense bonds end representation on =
goverament miliary sdvisary board,™).

' Rensto Prott, In Good Faith: Conadian Churches Against Apartheld 58 0.24 (1997).
* Fimncing (he Republic, Financisl Moll, Suly 2, 1975, ol 13,
H pe ' .

¥ Commonweal(h Cammfm of Poreign Ministers of Souther Afiies, Banking on Aparrfwid The Financlal
Senreloas Repore (19893, ot 45,
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158, UBS participated b sceret funds established fo finance projeéts o improve the
imago of Sonith Afica through the putchase or création of newspapers, Uﬁs supplied millions
of dollars 1o at Jeast one of these newspapers, collaborating in the apartheid regime’s attermpts to
gover up their acts of violence and terror. UBS oquired a stake n the eriminal ventare of the |
apertheid regime by making profits which they knew could be enlarged through covering up the
secutify forces® iicit opemtions.

159, Jn addition to collnborating with the apartheid regime, Barclays and URS also
provided substantial ﬁﬁancing for the security f;arces.

160. For instance, in 1976, Barelays aéquired 10 million rand of South Aftica Defenso
Bondg, which constituted the Jargest single purchase of such bords and r'epresente& gbout one-
cighth of al{ the bonds sold; the bonds directly financed the South African armed forces. ! |

161, The check for the bonds was personally preseitted to the acting hoad of the
Defense Forge, Lieutenant-General R. Rogers, ata ceremon}; where Barclays National’s
managing director, Bob Aldworth, stated that “the bank regnatds the subscription as part of its
social zcsponsiﬁility rot only to the counttry b a particular stage in itg history, but also to our staff
members who have been called up. .. ,”I'” Bﬁmlays was criticized for the purchase by, among
others, the Minister of State of the United Kingdom,!*? 4

162. Likewise, UBR acted on behalf of the South Afilcan Reserve Bank to hold
bitlions of dollars of fands destined for ARMSCOR, ihe state armaments apparatus. '

163. Between 1972 and 1984, UBS was among the most active lead managers of

T Meva Makgetia and Ann W, Seidman, “ethvitles of Transnational Carporations in South Affics, " UN Centre
Agningt Apertheid Notes and Documents (1978), s 75,

8% ghon, supra note 112, 842,
II\) Idc
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syndicated loans to the South Afiican gévemmant ;mwem 1972 and 1978, for example, UBS
was involved in at least 28 suciz loans, with a tofal value of $1.0401 billion. In 1984, South
Afica. signed a SFY70 million loar with UBS, followed by a $115 milion bond issoe floated on
the Eurcbond market in January anﬁ-Mamh 1984, Upon information and befied, a significant

- portion.of these funds wont 10 the security foreds, |

164,  Likewiss, Barclays was one of the most imposiant Jenders of foreipn capital 10

. South Africa. A United Nations study entitied “Bank Loans to South Adfrica 1972-78,” identified

nine major loans to the South African government aud its corporations totaling $478 million, in
which Barclays played a leading role. Upon information and belief, & significant portion of these
funds went to the security forces. |

165, . Barclays and UBS provided substantial financing to the seourity forces of the
apanhciii repime despite knowing, or having reason to know, that the money would be used to*
facilitate violent crimes including extrajudicial killing; torhare; prolepges? unlawiul detention;
and cruel, inbuman, and degrading treatment, 1UVBS and Barclays turned a blind syeto these
atrocities. |

. 166. Apresments brokercd between the Barclays and UBS and the apartheld regime
altowed funds to flow to the secwrity forces.

167. For instance, in Seplember 1985, the South African goverament imposed 3 debt
répayment standstill, at x-}hich time Sovth Aftlea’s foreign debt was approximately $23.5 billion,
of which $14 billion was included in the debt repayment stendstill, After the imposition of the
debt repayment stendstill, the South African government negotiated thyee interim agreements to

rescheduole the debt covered by the standstifl. The agrecments were pegotinted by a “Technioal

2 rhanthy Sith, The fole of Foreign Banks in South Africa: Econamic Support for Apariheid, 1 {Muy 1981),
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Commitice™ of international banks, including Defelz;huts Barclays and UBS, The second of |
these. interim agreements provided that fimds owed to forelgn banks by Smﬁh African‘horrowers
wete to be deposited with a body called the Puble Investiment Commissioners ("PIC), »
statutory body headed by ti;e Minister of Finanoe, ina “Special Restricted Account,” as they
;:me due forrepayment. < The lemds heltli by the PIC were then fent fo the Sowth Africen
government by means of purchases of South-African currency, government securitis or deposity
with the South Afiioan Reserve Bank. Thus, the funds held by the PIC were lent to the South X

African govemmment to-finance expenditures, including those necessary to and wsed by

government security forces.'?

168, - Accordlng to How Foreign Banks Have Invesied in South Afviea’s Military
Expansion, '

{{lhere is no doubt that the Pretoria regime has used these funds [the rolled

aver debly] for such {security foree] purposes, The 1987-88 budget,

announced v June 1987 Just three months efter the debt agreerent,

included a 30% or £18C miflion increase in official defense expenditure,

and a 50% or £165 million incresse in expenditure on the police.|?

169, The borrowed funds supported increased spending on internal seousity, as the

apartheid regiﬁm‘s extensive borrowing was due to, in largs part, “increases in defense
expenditures due to the growing costs of policing the apartheid state, us well as developing an

indigenous anms industry. "B

™ John Summe, How Foreign Barks Have livested In South Afvlea’s Military Expanston; "Apartheid’s Mentod
Friendy,” Multinationn] Monltor, Viol, 9, No. ¢ (Sept. 1988); The Now Tuterim Agreement Petworn the Banks mad
South Afien, 1 July 1990 Whrough 31 December 1993 and s Tropiications,” by Jofin B, Lind, CANICODR
Research,

2 Sutame, supra sote 121, .
™ Ricin, supranote 116, 03 1.
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170, Additionally, In South Afica, the cost of policing the apartieid state was hidden

in other budgets. For example, the expense of troops oceupying Black schools was paid from the -

education budger.'”! Likewise, loans to the railways and harbors systems assisted in fie
mobilization of the armed fosces and trade financing provided the computers and
telecommunications equipment necessary to the efficient functioning of & modern amy.
171, - Defendants Barclays and UBS provided the South Affican seeurity foroes with the
' ﬁnaﬁcing and services to commit apartheid; exmajudictal kifling; torture; prolonged uilawful
detention; and cruel, inhuman, and degrading treatment against Plaintiffs and members of the
classes with actua! or constructive knowledge that the financing and services would be (or only
" oould be) used in connection with that purpose.
172,  Defendants Barclays and 1BS knowingly and subsiantially assisted the South
Afican security forees to commit acts that viclate clearly established normos of international law,
€ The Annﬁmcnts Sector
173,  The increase in mifitarism and fhe corresi:onding im;rcase in anns production in
South Afiice wers reactions in large measire to the internal social and political climate of the
+ 19503 and 1960s, whon South Afticens intensified their struggle to abolish the apastheid systern.
In response to the popular styuggle, the apartheid regime sought to acquire more modemn mililery
weaponry and lobbled heavily to import atms technology to the South African security forees.
174, The United Nations imposed 2 mandatory anns embargo ageinst South Aftica in

1977 with te express purpose of putting an end to the “massive violence against and wanton

B Testtmony of Jennifer Davis Before the H. Comm. on Ways and Maans, 1008 Cong, 7 {1987).
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killings ofthe Afiican people” by the apartheid :cgix;ae, a5 well as “its acts of repression” aad “its

defiant continuance of the system of apartheid, 2

175, All members of the United Nations——inchuding Switzerland and Germany-—were

required to abide by the 1977 anms embargo by “ceasing]. forthwith any provrs:on to South
Aﬁ'wa ofanns and related material of all types , , , »W

176, ‘I'he Usited States began restricting asms oxports to the gpartheid regime in 1964.
After the mandatory United Nations amns smbargo was imposed in 1977, the United States
strengthened its export restrictions to prolibit alf exports that the exporter knew or bad reason to

know would be 50ld to or used by military or police entities in South Afiica. ¥

177, InScuth Afr;ea, the Amaments Development and Production ("ARMSCOR™ -

siate enterprise was developed by the spartheid regie in the late 1960s to “promote and co-

ordinate the development, wmanufacture, standardisation, maintenance, acquisition, or supply of

grmaments, V4

178, Due to the scoreoy of these setivities, not all ficts are presently known, However,

it is kmown that ARMSECOR worked closely with private companies, including Defendant
Rhcinmetall Group AG (“Rheinmetali™.and its subsidiaries and divisions, including Qertikon
Contraves AG (“Oerlikon™), to ensure that the secnrity forves of the apartheid regime aequired

tho armamsnts and military equipment it needed 1o suppress dissent and contro] the popeiation

% 5.C. Res, 418, LN, Doc. SMES/AIR {Nov, 4 19775,

G4 Res. I76100VID, U, Dos, .an'l?slmm Mov. 6, 1962).
¥ See 15 CRE 3854 (1979); zee supray 119,

% Armaments Developmert and Production &ct $7 of 1963,
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despite the intemational arms embergoes. The businesses linked to ARM;SC{)R aiso included
Defendants TBM and Daimler, among otheys,™

179, The ANC noted that many of the companies wWorking with ARMSCOR were
foreign: “man:,r- of the local private sector c:;rpora!.ioitsi were not involved in the genvine

development of these war matetials. They were more ofien useful condutts for foreign

technologies, helping the apartheid state 1o evade the UN arms embargo."*?

180.  'The influx of armaments and related cquipment, s'éwices, and expertise to’
ARMSCOR and the rost ﬁf the apartheid regime substantially assisted the suppression of dissent, i
the control and manipulation of the Aftican population, and systematic violence agalnst
dissidents-and non-whites in violation of internationa law,

181, Defendant Rhelmnetal], a top producer of azmamcnés including the MI20RH
202 (a component of the amiored personnet carzies), the MG3 machine gan, and various
weapons systems for battle tanks, exported significant quantifies of armarents and related

equipment and expertise to South Aftfea, for vse by the scourity forces,

182, Inthe 19705, Rucimmetall, under fraudulent export declarations, exported a
complete ammunition factory to eprrtheld South Afiica to menufacture the 135mm extended
range projectiles needed by the South: Afican security forces,

183,  Rheinmetal) spplied for a license to export a plant to Paraguay using a fictitious
company name, “Sz;dmwzﬁcn Paraguay Exportacion-Imporiacion.” thn the exported plant
reached port in Brozil, ostensibly bound for Paraguay, the freight was te-foaded onto a ship
bound for Durban, South Aftica,

% COSATY Submission W the Truth wnd Resoneitiation Commission Hoarlngs on Business snd Apanbeid 17,
B Rote of Buinesk, supra uobe 20, ot 8.
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184. The plant was erected in Pretorla and began operations In 1979, The plant made

ammunition at the rate of 80 to 100 rounds per hour,

185, Inaddition fo the munitions plant, Rheinmetal] aided the South African security
foroes in gthar-mys, such as haining members of the SADF in the use of eertain artillery
systems on s Unter!i%ss.msf sange. . Bven aftera criminal investigation was launched against

. Rhelometal] in 1980, Riseinmetsll continved these tralnings.
| 186, A German tribunal in the mid-1980s found that Rheinﬁxemll had created fictitions
fimsin foreign countries in order to disguise fheir business connections to the mzmty forces of
South Africa; handed in false end-user declarations to the authorities; and concleded fetitions
contracts.

187, Qerlikon, a subsidiary to Rhtlz'mmctaﬂ. is an iz;teruaﬁmai purveyor of defense and
space technology. In 1989, the Werkzeugmaschinenfabrik Qertikon-Bithrie and Contraves were
niergéd to form the present entity, Cerlikon Contraves, In 1999, this entity was soid (o
Rhejnmetatl E}JeTec AG. Oerlikon is the suceessor-by-merger of Oerlikon-Rithisle, a CotpaRy
that provided stratepic syms and n:iﬁlary technology to the apnrtheid regime.

188,  During apertheid, the head of Oerlikon-Bithile, Dieter Bﬂhrle, was a member of
the Swiss-South Afifcan Assocmﬁon, a strong pressure and lobby group with enomous
influcnce on the shape of Swiss pohc}' regarding South Africa. It was noted for mwung
upertheid leaders to Switzetland at a time when they were welcome hardly anywhere in the
world.

189,  Bithsle complained to the Swiss government in the mid-1960s that the embargo

taking shape in Switzerland was harting his company®s business. Wien (he Swiss govermmont
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refused to s.:everse course or the South African mba:'go, Oveylikon-Bikrle sought to find ways
around it, |

190, For fnstance, Oerlikon-Bitute suppied South Afiica with azems from i ulfan
subsidiacy. The comipany also croated miliiary production subsidtaries outside Switzerkand to
serve that purpose, .

191, Where the supply from such sai:sidiaries was inadeguste to meet the needs of
Oerlikon-Bithrle's apartheid-regime clients, the company supphied South Aftica with goods
usiné the false endinser certificates. The company seenred theso false end-user certificates in

. Franoe ard shipped anti-sircraft cannons and emimunifion valued at 54 mitlion Swiss francs to
South Afijes. . .

192.  This creative supply to the aparibeid security foroes cansed Cerlikon-Bilnle
trouble in the lote 1960s and early 1970s with the Swiss governnion, Cerlikon-Bilile was tied
and convicted of v!olaﬁng the emborgo and its export Yicense was suspcnde& for three months,
Nonetheless, Qerlikon-Biihtle contiuned to supp!y ilfegal arms to the Suuth African security
forces, '

193, Qerlikon-Bihelie’s sappbn of South Afifca’s secuxiéy opcmtlunls Was so emmive
that in 1974 Deiter Bithrle und others at Oeri ikon-Bihrie were honored by the apartheid state and
given the Iﬁghcst mihtazy honor.

194,  In the 1980s, Oerlikon-Bihrle focused on the sale of armaments patents and
licenses to South Afiica. Throughout the 1980s, Oerlikon-Bithrle applied for numerous patents
on arms compenents with the olbjective of establishing Swiss-Souih Afrdoan co~pmdt;c£ions.
This was cruclal for South Aftica because the npartheid regime éwght to create 2 seIf‘-mfﬁdeht

armarments industry with ARMSCOR and its subsidiaries, climinating the need to fmport
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armaraents from abroad. In 1587, the United States émze Department informed the Swiss -
embassy in Washington that Omlikon-Btihrle had, between 1578 and 1986, applied for the
registration of numerous patents on arms components, such as fuses and artitlery components,
ULS, intelligence advised the Swiss Foreign Ministry to examine the patents registered by
Oeriikon-Biihrie in the South African Patlen: Office. The Swiss declined, There was go reason,

the director for international organjzations wrote in & confidential document, 1o “wake up this

sleeping dog."

195, The weapons and arnis technolopies Rieinmetal] supplied 1o the South African
security forces were made to Xill; they e an inherent capaity for harm and wexe particularly
susceptible to harmbul and illegal use under International law.

J196. |, Rheinmetall Jniow that the normal market for arndaments was the seourity forces.

Any sales or agreements Rheinmetol! entered into swith ;g,enerai governme:lit entities were done
vlvith the understanding that the mmalménts would nltimately be used by the security forves. Ta
persisting witht voluminous and repetitious sales of weapons and anns tcchnologiés 1o the
apartheid reghme despite this knowledge, Rheinmetall torned a blind eye to s role in foilitating
ongotag atrocities in South Aftlea,

| 197.  Rheinmetali acquired r stake in the eriminal venture of the apartheid regime by
making profits which it knew could only come from their encouragement of ths security forces”
illicit operations through the sale of weapons and anns technologies.

198, Defendant Rheinmctlai} provided the South African security forces with the
armaments and services to commil apartheid; exteajudicial killing; torture; prolonged urlawiid

detention; and cervel, inhuman, and degrading treatmrent against Plaintiffs and members of the

™ Merio Potenti emd Maritn Stoll, Kaoparation mit den Rassisten, Facts, {Fane 27, 2007) et 25.
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¢lagses with actual or congtructive _knowlcdgé that t!mse armarnents anﬁ services would be {or
only conld be) used in connection with that purpose,

199, Defendant Rheinmetall knowingly and substantially assisted the South Afdican
security forces to commit acts that violate clearly established norms of imtetnatfonal law.

D.  The Teebne]ngy Sector

200.  Computers pinyed & central role in tIzé regime's ability lo maintein and enforce
apartheid since the South African population register was antomated in 1955,

201, Rep, Howard Borman, the sponsor of Jegisiation to ban computer sales to South
 Africn, testified in 1985 that; | o

Computers are essentiud 1o the South Afrlcan government’s pervasive
controf over every aspect of existence for every black individual, From
the age of sixteen, all Africans must oarey passbooks indicating where they
have permission to live and work and whether they are allowed to live
with their families .. .. Computers help in the collection, retrievat and use ,
of this information .. .. As the South African sconomy and population
grew, political leadexs became concerned that a growing white manpower
shortage would inhibit the implementation of apartheld, Coroputers have
‘helped solve that problem, Moreover computers have ensbled the South
African government to strengthen its gfip on the population end infensify
apartheld enforoement over rocent years, Pass low arrests doubled between
1930 and 1982, Political detentions have jncrensed shamply .. .. Armed
with more thorough and more readily aveilable information on biack
residents, the government has aceelerated foroed removels of whole
comanmities fom so-valled black-spots’—areas where black famities
have ﬁv%(% for generations, but which the government has declared

‘Whitc,- :

202, The South African seourity forces used compiiers supplied by Defendants
Internalional Business Machines Corp. (“IBM™) and Fujitsn L™ (Fujitsa™), including
Fujisw’s subsidiary formerly known as I€T, 10 restrict Black people’s movements within the

"2 Tss!t;mo?{? of V.8 Rep. Howard Berman Before the . Comm. vre Foralpn Affetrs, 994 Cang. (reprimod ]
Cong. Reo, Apr, 18, 1985),

B3 15 1990, Frjitsw 1d, soquired an 30% steke in JCL mmd by 1998 1t hed complete pwnership of ICL. In 2001
ICL~UK chinged its neme to Fujitsit Servives Lid, - . ‘
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country, to track non-whites ad ﬁaiitica} dissidents, and tﬁ iargat individuals for the purpose of
. repressing the Black population and perpetunting the apartheid system.

203, South Afman Javr required citizens to carry eitlﬁr a passbook or a Book of Life,
depending on the pevson’s racial classification. These books were used in conjunction with
specially-designed, state-of-the-art electronic databases that stored information on the
individual’s seee, employment statos, criminal history, and mﬁdéncc.
| 204. By e late 1970s, the South Africa National Intelligence Service maiitained
extensive computer files on govemment opﬁonents.
| 205, Through IBM and ICL systems, these ct;mpuwr filee could be accessed.
in:ita}lténeously £or research 'or reference purposes related to govermment dissidents.

206, In 1980, the South Alrican Criminel Bureaw launched & computerized suspect
tracking 333{.3,“, “Using remote (orminad linics, polics operators at regional copters around the
country have imediate aceess to a seeret oriininal data bank which stores details about anyone
on the government's wanted lst. Within minutes after police round up suspects in a raid, stop
thers for questioning, or pick them up for @ vioktion of the pass Taws, computer operators can

tel} the Yine officer whether the detainecs are wanted."":"" This tacking system ran or ICL
equipment. |

207,  The electronic databases and equipment supplied by TBM and ICL substantially
advanced the government’s ability to enﬁorcé the pass laws. '

208.  In the carly 19805, an average of more than 70 people wers arrested each day for |
pass law violations. 1t was forescesble that these amests, direetly &cilitated. by Defendants’
cﬁmputar systéms and soflware, would cause many citizens, inchuding BUIRCrOUS Class Plaintifis
and Khulumani members, to he unfawfolly detained, tortared, raped, or sﬁ’ojcctcd to creel and -
~ degrading treafment,

13 NARMIC/Americen Priends Service Commitice, Automating Apartheid-UL5. C'ompmr Exports ta Sovih Afiica
arid the Arms Embargo (1982), at 30 Ghenceforth “Automaring Aportheld™, .
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209. The South Afiican government also used commputers supplied by the IBM and ICL

in defense research and arms manufeeture, .

210.  The South Afiican government used computers suplpiie-d by the IBM and ICL to
supply ammunition and supplieé 10 military units. For instance, beginniﬁg in 1977, the SADF
operated ai automated military Jogistics sysiem-~using YBM equipment—io supply ammunition
and other military supplies to military- wnits. ' ,

21 'I'he single fargest user of computers in South Africa was the apartheid regime,

212, W i978, th;e United Staies Commerce Department b%:med the export of alf U5,
origin products—including computers and other technological equipment—o the South African
secutity forces, including the police, military, ARMSCOR, the Department of Prisons, the
Bureau of State Seewrity, the :;ai'!way police, the traffic police, and in some case.s the Bantu
affairs ageney.

213, Despite this esnbargo, IBM and ICE, contiaued 1o supply the Soath Afiican
security forees with high technology. | '

. 2140 Tn 1963, ICL bid for and won the confract to design, implement, and service the
| computerized South Afifcan racial pass system.

213, Pursuant W this contyact, ICL doveloped an mddomated database of informationon
South Alrica’s Black population, including fingerprints, crimiz}al historles, employment |
information, residency information, and details of political actlvities against the apartheid |
government. ,

26, 'Ihé avtomated passhook syslcm that ICL sold or leased to the South African
govenmnent was not o standard-issue product; it was specially designed for the apartheid
government with a speeific purpose: to fagiiimte the government’s implementation of e racial

pass system, the comerstone of apartheid.
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217, h 1968, ﬁm ereation of a fast, efﬁcit;&t, end accwrate computer systern of this
magnituds required a significant amamﬁ of design and developiment time. ICL worked closely
with the South Afrlcan govemment to design an sutomated application for the pass information
that had previously not been compinterized.

218, Torunthis stgte-oilthe;art system, ICL supplied the South Afiican government
with at jeast 588 computers used by the police, local awtherities, and South Africa’s defense
induostry.

219, One such ICL computer was instalied at the Bantu Reference Bureau in Pretoria
n 1967 The Deparlment of Plural Affairs (“DPA™), formerly known as the Bantu Aﬁ'mrs
Department, piayed a key role in the government's repulation of its African population. The
DPA operated through a retwork of 14 Bantu Administration Boards and served as an arm of the
aparthoid government in Black towmships, The DPA’s ICL computer network stored fingerprints
and personal details ont the 16 million South Afifeans whom the regime ol ass:ﬁed a5 “black” and
was used to maintain the passbooks that were crucial to “influx control.”

220, Influx control was the method by which Black workers were chanmeled jufo the .
labor force and confined to inarginal, desolate reserves called “homeian&s.’; In 1978, the DPA

had 15 milliod sets of prints stored in its central computer and issued 900,000 now passbooks
and identity documents to Africans. As the DPA noted, the computetized fingesprint record was

““absolutely essential because it guarantees positive identification and precludes the possibility of

foreign blacks infiltrating into the Republic,®

" NARMIC/Atmerican Friends Servico Committes, supra noto 134, at 17,
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221, ICL's automated passhook system eu;bled the South African govemmem 0
control the moverent of Black people within ﬁw country and to track and target individoals o
suppress political dissent.

222,  ICI.'s automated passbook system enabled the security forces to centralize mnd
© tranemit in;fomaﬁon an Black individuals & a rate and to an extent that would not have been
yossible without this advanced software and corpputer equipment, -

223.  The ICL system played 2 crucial role in sustaining the apartieid government by
expediting the detention, intimidation, or elimination of political dissidents and by facifitating the
government’s control of movements into and out of the homelands.

224, Afer winning (he passhook contract in 1963, ICL cﬁniinued to improve the
design of the autornated system end o service the equipment that supported it In doing so, ICL.
engaged in ongoing coﬁubomﬁoﬁ with the South Afifcan government to facititate and improve
the racial pass system and, ultinrately, to assist in sustaining apartheid,

225 In addition to the awlomated passbook system, ICL also sapplied at Jeast four
computers to the Banty Administration Boards that ran the hoatel system that toused Aftican
workers and adminismeﬁ the perndis and controls that goversed the movements of Afticans.

226, ICL further suppliéd the SAP with a centra} processor for their autoinated _
“criminal ipvestigation” system. In 1976, ICi; delivered 2 more advanced computer 1o upgrade
the police’s system. When the British press disclosed that the computers would be used 1o |
enforce the pass iaws; British trade uniony, members of the British parliament and anti-apartﬁcid
activists uged ICL to withdraw from the sale, ICL, however, went shead with the delivery.

227, Following the November 1977 UN resolution and the 1978 tightening of the U8,

embrigo (see supra 7 104, 118, 119), the sale of computers o South Afica for use by the
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military or police violated United States export tesué;:ﬁcns. Computers and refeted technologles
were considered @ strategle asset slong with armaments and military equipment. Nonetheless,
ICL provided corsputers for use by the South Afdcan police force,

228, Inorder to facilifate the povernment's aiaility o procure steategic equipment for
the security forces afier the mandatory embargo took effect, the apartheid government resorted to
the use of a “dummy” fromt organi;.r.aﬁgn to procure sensitive equipment for the seourity forces,
Infoplan, a Pretoria-based data processing corporation offered bardware, software, ;aamputer
training and services, aeted as such a conduit, ICL had strong Hnks to Infoplan.

229, In 1982, the United States fined ICL for seliing compt;rtem 10 the SAY containing
United States-origin disk drives, in violation lof U.8. Export Administration Regulations.

2.38. Like Pujitsu, Defendant TBM and its subsidiary and alter £go, International
Business Marhines South Africa Limited (“IBM-SA™), were intimately involved in sustaining
the apartheid regime thtough the &é:_;ign, iﬁzlmnaﬁm:t, instailation, and maintenance of high
technology systemns for the Som.h‘Aﬁimn government,

231. fBM is a global Teader in manufacturing computer systems, software, networking
systems, stonige devites, and mioroelectronics, IBM Corp, is headguariered in New York State *
and does business in New York State. The Sointh Afican subsidiary, [BM-SA, opernted as the
~ agent atidéor alter ego of IBM Corp, at all tiraes relevant to this complaint,

232, IBM wasthe largest computer supplier in South Africa, with total aunusl sales
gstimated pt 300 million sand. Its relationship with the apartheid regime began in 1952, when
IBM-SA received its first order for an “electronic twbulator.™ This tabulator was the first step In

the automation and expansion of the pepulation control program, which becarme increasingly
sophisticated untit the collapse of the apartbeid regime,
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233.  JBM provided the South Afican Department of the Interior (“DOT") with a
- specia}ly-dmi@ed, computerized population registry, IBM supplied fhe software and database
design as well as the hardware 10 run the system, Thomas Cm:tm& of the American Friends
Service Conmuittee, en authority on-corporate lnvolvement in apartheid, testified that
for several years 1BM hes knowingly rented a2 Model 370 coraputer system
to the South Afican Department of the Interior which is used for the
regiine’s national identity system. The IBM machine stores files 6n seven
miliion people the regime has designated a5 coloreds, Asians, and whites,
+ v vr Sinee IBM ovms the equipment and leases it t the government, it
could withdraw from the arrangement, but hag declined to do 50,15

234, During the 19705, new computers and peripheral equipment were added to expand
-and upgrade the system's capabiility. IBM supplied multiple Model 370/158 mainframe
computers to the DOLL The DOT wsed the IBM system 1o process and store 4 vast quantity of
information ebout the designated population, including identity nmnbérs, racial olassifivation,
residence, and place of work. The system alse contained & history of govermnent opposition.
The same IBM computer served s the basis for the “Book of Life,” an identity document issued
to all those covered by the database. The 1BM system was used to track racial classifications and
movenent for security purposes,

235, The IBM computerized population registry was specially designed for the South
African government.. Iis function was 0 uasist the governmenit in implementing and enforcing
the racial pass laws and other structursl underpinnings of the apartheid system, such as the
suppression of politicat dissent, IBM custom-tailored this product to perform thet function at the
highest leved for the apartheid regime.

B¢ Comroly on Exparts to South Afriee: Hearbigs before tho Subcoptms, on Internationed Econontic Polley and
Trade and on Afvtca of the &. Comim. an Fereigs Afiaies, Y7t Cong. 72 {1982) (stotament of Thomas Conred,
Ameriean Vrionds Servico Comm.); sve also Beonomic Sanciions and thelr potential fmpact on U8, Corporate
Trvotverient it South dfvica: Hearing bufors the Subcomm. on Afvlcn of the . Comm, on Fortign Affatrs, 95t
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236.  Asof 1976, at least one ﬁzi;d of IBMTbminess in Sputh Africa was done directly
_ with the South Afiican government, IBM computers were used by the Department of Defonse,

the Department of tﬁe Interior, and the Bantu Administration Boardsg, the local administrators of
wparthoid. The apartheid government was IBM s largest single customer in Sowth Afiica ™

237, IBM’s 370 computer was used by many South Afrcan government agencies,
inclading the Department of the Prime Miinister, the Department of Statistics, ond the
Department of Prisons, w.hiéh wag wid;zly known to hold and forture political prisoners without
trial, These agencies, whick were a significant cdni]mnent of the apartheid state apparatus, relied
on [BM computers for their administration,

238, After the imposition of the mandatory embargoes in 1977 and 1978, IoM shifted

| rauch of its business with the Sonth African government to Infoplan (see sypra §228). While
IBM supplied Tnfoplan with parts, services, education én:i technical data which were not covered
by the. U.S. embargo, Infoplan in tum transfirred this equipment and expertise to the SADF,

239.  Directly and indirectly, IBM was a wp supplicr for the SADF. The SADF
inventory of IBM computers included mode] 360s (for instence, a model 360 was instatled at the

© Simontown Naval Installation) snd model 370s,

240, IBM rented at least seven computers to Leyland-South Afiica, a firm that
proguced Land Rovers for the security forces and the polics, IBM also rented several compuiters
to-one o'f Pretoria's top explosives marmfiicturers, the African Explosives and Chemical -
Industries, L1d. ("ABCP"). AECI reportediy had specidiized in the manufcture of riot control

gas, papalrs, and nerve gas that were used against Plaintifs and class .meinbm. Af feast four

Cong, 22 (1985) {statement of r. Joan Sindab, Brecutive Direstor, Washington Office on Aftica) (witifying thet an
TBM computer was used by the regime to maintain the pass wystem for the “Colored” population).

BT gutomrating Aparthald, at 6.
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AECY installations use IBM hasdware, For in:-:tanc&:AEC’i emp!oys an [BM computer at its
.. Modderfontein fazility, where the company rcpamdly m-ade the tear ges used against
dehzonsimlors. at the Soweto massacre.

241, Formwh of the equipment leased to the South Africans, TBM provided
maintenace and service on the eﬁuipmmt over the wrm of the Jeave, IBM's regular servicing of
the apartheid govemm'cnt’s compuier systens, in addition to is custom design of cettain .
products, demonstrates how closely YBM collaborated with the South Afl ricz;m goverhment in
Implementing and Improving the enforcement of the raciel pass laws and sustaining the apartheid
systam, |

242.  IBM conceded that the equipment and serviors it supyplied to Soulh Affica may be
used for repressive purposes, noting that “It°s not really our policy to tel).our customers how to

. conduct themselves, 1%
243, IBM was fully awate of Infoplan's relationship 1o the South Afileen gecurity
forces when it supplied equiptent and services to Infoplan after the imposition of the 1978
. embargo.

244.  Afier IBM announced it was Jeaving South Afiica, o Jetter was sent to customers

by the Maneging Direclor of IBM South Afics stating that “there will be no change to the
. supply of IBM products '
245. Newépapm reporied that “[a] leter Teaked from IBMs Johannesbury offices

reveals that IBM’s pull-out from South Africa is not all it ssems. Users are being reassured fhat

" Eris MucLellan, US Business Debatas South Afvieq Ties Linits on Canmpruter Buports are Difftoult to Enforce,
Washington Post, Aug. 25, 1985,

2 Letter of J.¥. Clarke, Maraging Director, TBM South Africa, entitled “Notice to the Custonters ad Assoclates of
TEM Throughout South Africa.” .

62 -




IBM products and services will be freely availsble from the company established as a result of
‘EBM selling off its subsidiary. And the letter boasts thet the lack of restriotions will leave it free
from international pressure , . . . This has been interpreted as evidence that TBM s withdrawal
was aimed at dodging international disapproval and as a means of taking political heat off TBM
in the US4 _
246.  Anti-apartheid activists noted that the IBM?s “pull-out® enabled it to expand its
matket in South Afiica:
While computsr firms like YBM are prohibited by U.S, sanctions fom
supplying the Soutli Aftican government, the company™s former South
Affcan subsidiary (and sole South Aftican distributor), has recently
become partners with Reunert Computers, 10 form a BOW COMDany, '
- Technology Systems International (TSI, ‘TSI, in tum, is pot of BasTow
Rand, 114,, a giznt South African conglomerate and a key part of South
Adrica's military industeial complex, which, through another Barlow Rend
subsidiary, Rennert Tecknologies £.4d, supplies cluster bombs, components
for armered vehlcles, electronis fuses for artillery and rocket shells, and.
mililary electronic and commaunications gear to the South African military
and polloe , . . the new structure furfher inoreases the likelikood that IBM
products and technology will be used in atmantents applications, -
247, In 1978, a year after the UN Resolution iniposing @ mandatory arms embargo on
South Aftics, IBM's South African sales jumped 250%.
248.  The compiter systems and technologies IBM and ICL supphied 1o the Sonh
' Afioan secwrity foroes were designc& to track and monitor civilians with the purpose of .
enforcing the ratist, oppressive laws of apartheid, Morcover, this enforcement was often catried

out by violent means. In the hands of their intended user, the apartheid security forces, the

0 1B Leak Reveals No Change in 54, Duelink, Jan 29, 1987; Philip Basset, Unions clatm 183 Operations SN
Contlnulng in Souk Africa, Finsncial Times; Jan 14, 1987 (BM “has ln practics not withdrawn fom fs South
African operations, i spite of its decision last October to distavest fn the country™).

MY Tostimony of Jennffor Davis and Richerd Leonard, American Conin, ot Afflea, ot the Heertngs on the Arms
Embargo, Seamty Council Comm. Extablished by Resolution 421 (1977) Concorning, the Questicn of Sowth Afiien,
ot 34,
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. equipment and technology supplied by IBM and ICL bad an inherent capacity forharm and was

particularly susceptible to harmfil and illegel use uader international law,

249, 1BM and ICL knew thet the normal market for these tcclmologies wag the security
forees. Any salea‘. or agreements IBM and ICL, entered into with gcneral government entities
were donc with the, mde:standmg that all equipment and technology linked to the pass’i:ook wnd
Book of Life systems would sltimately be used by the seourity foroes fo enforee the oppressive
laws of apartheid, often through viclent means, Tn persisting with voluminous and repetitious
sales of computer equipment and technologies linked to the pagshook and Book of Life systems
1o the apartheid regime despite this knowledge, IBM and ICL tuned a blind eye to theirrole in
facilitating ongoing atrocities in South Afiea.

250,  IBM and ICL made profits which they lew could edy come fom their

encouragemen! of the seeuzity forees' filicit operations throvigh the sale of computer eguipmment

and technologies designed to implement and enforce the oppressive policies of apartheld. By

=

reaping these profits, M and JCL acquired a stake in the eriminal venture of the apariheid
regime, _
251, Defendants IBM apd Fujitsn provided the South African security forces with the ’
technology and services to commit apartheld; extrajudicial killing; torture; prolonged unlawful
detention; and eruel, inhuman, and degrading treatment against Plaiﬁﬁffs and memibers of the
classes with actual or constructive knowledgé that that tcéhnoEogy and those services would be
{or only could be} ﬁsed in conmection with that purpose,
252, Defﬁd ants JBM and Fujitsu knowingly and substantially assisted the Bouth

Afvican security forees 10 commit acts that violate cleayly established norms of interational law,
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- E. ‘Thc Transportation Secter ‘ .

253. Miii'tm'y-siyle vehicles were a vital tool uged by the security forees to perpetrate
violence, The vebicles were used to patrol African townships, homelands, and other areas, and
were instrumental in suppressing dissent and targeting Blecks and political dissidents.

254, Defendams Ford Motor Compa'n}'f {“Pord”}, Daimler AG {‘-‘Dai:hiar”}, and
General Motors Corporafion {“General Motors™) knowingly and intentionally supplied
vehivles, parts, and other cquipment to the apartheid security forces. This equipment was -
specifically designed for the purposes of, and was In fact used for, transporting, anning, and
protecting military personne] in offensive actions against Plaintiffs and class membiers. The
equipment was wsed to patrol totnships Lo terget political opponents, repress the Adiican
popuiation, quell publio disﬁlays of dissent, and bratalize and kil many citizens as deseribed
herein,

255. For instance, Defendrnt Dabmler supplied fie security forces with eszential parts’
for their persounel carriers and armored vehicles, Daimler sold chassis, eﬁgﬁncs, transmissions,
and vilier automotive pars to the secwrity forees for use in military SAMIL™™ trucks and
SAMAG frucks; army and police ammored vehicles stch as the “Unimdg,” “Casspir,” “Hippo,”

- “Buffel,” and “Duiker”; and the armored transporter “Bleshok.”

256,  Daimier desipned and manufactured the milltary vehicle “Unimog,” which was

used as & component of reany other secarity-foree velicles. Daimisr Benz advertised its Uninog
as & “military vehicle” in a March 1965 Portuguese magazine Joirnol do Exercito. The military

version can be éistinguisheﬁ from the civilian version because the former bas mountings for

M2, e SAMIL 100 truck wes designed i 1980 and production began in 1982,
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arms—such as the “Valkin,” & 127mm rocket launclzerw&gloss paint to avoid infrared defection,
. 8 24-volt battery, and bulletproof tires.'? _

257, According to the Welriechnik,  monthly defense technology journal, in 1976

"the Usinog [was} regarded as the best, smalt mililary transporter in Afiice.”
| 258, Dairoler shipped approximately 6,000 Unimbgs to South Adfvica despite the U,
_Security Councii’s mandatory arms embsrgo, |

259, The police aud seourity vehicle “Cayspit™ used the chassis of o Undmog,
Similarly, the “Buffel” vsed the Unimog as» component.

268, The Casspir and Buffel were two of the most important vehicles used by the
South African seowrity forces. They were used to patrol townships, disburse civilian assemblics,
and raid communitics in search of politicat dissidents. The security forces used both the Casspir
and Buffdl, along with the Rippo, against Plaintiffs and class rmembers,™

261. The Casspir was designed for extrome durability. The base odel Casspir was
designed with a mechine gun mount and the capacily to withstand gunfirs and explosives.”

262.  Inaddition o the Unimog chassis, Dalmler supplied the Cussph”s engine—a
Mercedes Boz 6-cylinder turbo engine, capable of delivering 124 kilowatis of power st a
rotation speed of 2,800 t¢/min. The Mercedes Benz engine enabled the Casspir to travel a1 90
miles pér heur, | |

263.  Daimler likewise supplied the ;fissspir‘s Mercedes Benz transmission, a fives |
speed mode] equipped with two speeds in four-whee] drive,

55 pmti-ppuitheld Bewegung Erviderung, Antwor auf cin Dementi der Bundesrepiorung zar mittsisch-nulienren
Tusamenenarbeit Bundersrepobitk Devtsohland - SGdafio, Bonn, (1979), 91 26.

4 Ant.Aparthld Bewegung, "Mt Daiusler fohnt Aparthold g™, ap. oit., ¢ 10,
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264, Theso military vehicles were heavily armored and equipped 'with namerous firing
ports, machine guns, and cannons, 21l of whish were employed in the contro} of South African
townships.

265.  Beyond the Unimog, Casspir, and Buffel, Dalmler supplied other vehicles to the

. Bouth African security forces, such ag the Mercedes Benz minibus used by the security forces

against the populace during the lete 1980s State of Emergency.

266, Defendant Ford also had a long record of strategic vehicle and parts salesto the
South African security forces during apurtheid. Ford's vehicles were used by the South Afifean
security forces to pairol African townships, homelan{is, and other areas, as well as to arrest,
detain, and assanlt suspected dissidents, violators of pass laws, and other civilians,

267. Foud reporied to the U.S, Congress that it sold vehicles containing U.8.-nade
parts to the Soutls African seourity f‘orces up wntil the day, February 16, 1978, When such sales

werg prohibited by the U.S, Departmient of Commerce. Betweeiy 1973 and 1977, Ford sold 8,191

vehicles to the South Afidcan government central purchasing agency, police, and homelands.
Ford sold at least 1,582 F series U.S.~origin trucks o the pt;*«licc.m

268, I Februay 1978, the United States Department of Cornmerce issued regulations
that prohibited Ford fmm supplying passenger vehicles o the South Africon seourity Tarces,
because some of Ford's passenger vebicles contained U.S.-made poats.!¥ Despite the

prohibitions; Ford continued to supply vehicles 1o the South Affivan security forces, Ford denied

B Y] Xd,
1 15 CFR, § 3854 (1979 see supra § 119,
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that its continued sales to the South African-security forces ran counter to the ULS. prohibitions, |

on the basis that the vehicles did not contain parts or technical data of U.S. origin. i
' 269, Ford olaims that it Jost some sales 10 ceriain South Afidcan secwity forces as a
result of the February 1978 regulationy, but the effests of those lokses were minimat.* Ford’s
sales fo the Sonth Afican security foroes continyed,
270.  OQccdsionally these soles were halted by sanctions imposed by foreign
governments. For examyple:
T the mid-1960s, Ford bid on a contrast to Supply four-whee! drive
vehioles to the government. But the Canadian government refused 1o issue
an export permit to Ford's Canadian subsidiary, which was to supply the
vehicles, on fhe grounds that the items might violate the then nos~
mandatory UN arms embargo against Sovth Afica, !
'.271. In 1986, as justification for its continued sales 1o the South Affican secuity
foroes, Ford explained that if it refused to supply military vehicles to the security foroes, it could
lose all -gbmmmcni sales in South Africa, which conld in turn render the company aconomically
unviable in South Afica.™ Ford was willing fo sater o the security forces’, demands in order to
protect its other profitable operations with other branches of the apartheid rcgi:ge.
272, - Ford soid its produots io the South African security forces through a central
govetnment purchasing authority, The central euthority 1:;urebase:d vehicles for use by the

security forces.

17 1 ety from Siduey Kolly to Sharcholder (May 3, 1980) (“Kelly Letter™) &y ).

"t Karen Rothweyer, 1.8, Motar Industry In South Afvica: Ford, Gerneral Motors and Chrysler, The Africa Fund
197, 0.8,

¥ Kolly Letter, suprar note 147, 6t 1 (“F8A sells 2 small supber of non-US origin eivilion velrtles to the Police
and Milfitary™).

0 Rothunayer, supre note 148, at 12,

¥ rothmeyer, supra note 148, of 13; Richard Knjght, “Sanctions, Drsmmtmmt. and U.9. Corporations i South
Aldrics,” in Sewmerfoning Apmimd {19949, Robert B, Bdgar, ed.).
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273, Defendant General Motors also kncv.:ingly and pusposefully supplied vehicles
| und equipment to the epartheid seginse for “Defence Foree purposes.”
274, General Motors reported that in 1978 it sold 1,500 units muaiiy 1o the SAT and
mifitary, .Gmerai Motors also provided pofice and transport.velucles for the Department of

Prisons. And, for at Jeast 15 years, GMBA bad a confraet to supply Bedford trucks to fhe '
sApp.'®

275, The Comprehiensive Anti-Apartheid Act of 1986 prohibited any U.S. entity from
engeging in any forns of conpm'ation with the South Afican security forees 'exczépt for activities &
timt were reasonably designed to facilitate collection of necessary jntelfigonce. 154

276, In May 1986, General Motors stated that it would stop selling cars end tracksto 1
police and military agencies in South Aﬁ-im. C&winnm Rager Smith indicated that General ;
Motorg would not bid for nailitary or police sales any longer. Gereral Motars also ackpowledged %

i

that epproximately ten perccni of the vehicles it sold to the South African government were for

polive and mititery use.'*?

277, Regulations fssued by the United States Department of Comnmrce in Tebwary
1978 kept General Motors from supplying passenger cars to the South Afncan security forces,

since its passenger cars contained U.S.made parts. But General Motors continued to supply

commercial vehicles——primarity small tracks——to the seowrity forces.

12 g4 South Afenn ~ Conflagenty Pha, et 4-6, sitached 10 memo Fom LH. Wilking of Genornl Motots South
Afvica, July 20, 1977; GM Drafis Riat Flon for Squth Africe, WY Times, May 19, 19788t 1, 14,

IS Rothmeyer, sipra note 148, 818

1 YWhite Wheols of Fortunc: Fard and GM in South Aﬁ'laa, fnterfoith Center on Corporate Rosponsivility, Voi8
Ho. 6 1959, 81 3A.

I G M. Cus lts Sales to Preforfa, .Y, Times (Busincss Day) May 24, 1986,
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278.  The regulations, moreover, did not pr;ohibit General Motors from selling to South
Afiican securdty forces via a foreign subsidiary. For example, General Motors of West Germany -
was not affected by the ban, It was siso permissivle for Gh;i’s\ South Afican subsidiary to
produce Genesal Motors cars in South Afiice. Genersd Motors used s foreign subsidinry,
GMSA., to build the trueks and other vehicles that it sold 1o the South Afifcen security forces,

219, Yet another means for supplying strategic goods to the épmhei& security forces
was (o da so through a seemingly neutral distributor, such as the centralized purchasing agency.
Iﬁ a Jetier o the Interfaith Center on Corporate Responsibility, Chalrman Murphy ¢lairaed,
“General Motors does not selt directly to any military, pafa—mil itary ot police force in South
Afiics” He admitted, However, that Genéral Motors “sells canuncm.ia! Aype vehicles to the
centratized purchasing agency of the government.” 138 o

280, In addition to supplying this strategic sccuri.ty-fo:ce equipment, Defendants also
assisted with itslrepair ard maintenance,

281.  For instance, Dairnler took on substantial responsibifity for repairing militery
vehicles and their parts, including vehicles used for “the ocoupation and contro} of black uﬂ;an
scﬁlm%;nn‘ts.” Ome Mercedes Benz employee of Stuttgert, Germany, Joachim Jungbeek traveied
to various Mercedes Benz factories in South Africa and repc;rtcd to @ July 1, 1988 sharcholder
meeting!

. Dwring » company visit, T was proudly shown agércg.ates of army vehictes,
incleding huge pumbers of axles from ammoured vehicles. ... Storerooms
contained Jarge numbers of engines, axles and transmissions for Unimogs

and armoured vehicies of the South Afkican pelice and anmy. In betwebn
were patts for the armoured vehicle “Buffel”. The Buffel was used in the

B8 3 prier from Thomas Murphty to Sistor Regina Murphy (. 20, 1978) ar 1.
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- war against Angoln and for the occupation and control of black wban
settiemonts. % .

| 232.  Mr. Jungbeck also reported that the maintenance work was “stietly confidential™
Concerning the scale of maintcnaﬁce servives for the army Jungbecks |
guide, Mr, Hawkey, said that this information was stictly confidential, A
large member of army vehicles were being serviced and repaired, but in
terms of service promotion the firm would sot make use of 1,18
283.  Tn 1989, the Daimiex Benz bosrd confirmed that the Sowth African Army had a
servioe and repair agreement with MBEUS.'™® MBEUS serviced and repaired parts for the Sevth
. Afiican security forees’ floet, inchuding exchange engines, transmissions, axtes, turbo chargess,
. and other treck parts. |
284, Defendants’ soopsration with the South Africen security forces for the servicing
of nuhtmy vehicles demunsuﬁtes how closely they collaborated with the apariheid regime to
matniain and enforee apartheid.
285,  In sddition to vehicles, parts, and maintenence, Defendants supplied the South
Afiican secarity forces with the pecessary mghnoiogy and skills to design and improve senurilyl
force vehitles,

286.  PFor example, General Motors continved to supply #s techrologles end designs for

equipment sold 1o the apartheid security forces even afier it sold its South African motor vehicle

subsidiaty, GMSA, 10 local mmanagement in 1986,

7 Appiication by Jungbeck for “the non-sxoneration of the board ai‘mma‘gcmem antd (ke supervisory board” and
bis speech at Qi shareholder mecting, Sionpart, 1988,

148 A

" B Stuttparter Koordinicrungskrels der Aktion, Entritstet Daimler, Entréistet Datmler, Ergonstengen
Geschifisbaricht 1989 der Dabnier Benz AG, Stutipart (1900 1t 8,
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287, GMSA was renamed Delta Motor Cor;}omﬁon (Pty) Ltd. (“Delta™), butit -
continued to manufacmgg General Mptom vehicles under !ice;nse, Under these Hoenses, General
Motom technologies end designs wers made avaiiabi-c to the apartheid seourity forces,

288.  Through lucrative technology and design licenses, General Motors profited from
its so-cailed “disinvestment™ from South Africa. i\‘fews reports noted that “GM carns Hoensing
fees and Delta is doing betier than as a subsidlary because it seils GM cars to the police and
mititary, "% something General Motors could no longer afford fo do after U.8. export mg‘ulaﬁo‘ns
meade it iflegal.

| 789, Defendants continued to cater to the apartheid regime despile knowing, or having

reason fo kuow, that their cquipment and technology was being used to sommit atrocicus

violations of internatonal lew.

2980,  For exampie, two Genetal Motors inter-office reemoranda dated May 6; 1977 and
July 20, 1977, respectively, outlined a contingency plan for GMSA. during tines of civil unrest,
All the preparatory work regarding the memorands was intended to be “carried out quietly and
Qiseretely™ 50 s to “avoid giving the fmpmssion that JGM] expoct these things to happen ™
791. Likewise, in a speech before the Daimler sharcholder meeting in June 198% in
Berlin, Dr. Beyers Noudé addressed Bdzard Reuter, then CEO of Daimler Benz:
The police shoot demonstrators, they even shuot monmers at funeeals, as
happened, for example, in Lianga, They shoot from cars drjven by
Dainler-Benz engines. - . .. Mr. Reutex; you asserted that there are moral
fimits to arms delivery. These are, and T quote you: “If supplies end up in

states which are ever so stightly suspected to inténd using them in attacks
aguinst others states.” § can assure you, Mr, Reuter, that these vehicles,

¥ %im Joues, Aftermath of the Bxoddus of US. Firm's Departire from South Africe hasn't helpad Afrlcans, U.5.
News & World Report, May 1, 1989, .

¥t )ty 20, 1977 Memo - Cover Page.




for which Dajmler-Benz sopplies the engines, are belng used for
aprgressive purposes.'

292. Defendants” soppott for the.seourity forees of the apastheld rogimo extended into
other areas, as well. '

. 293, For lostance, to circumvent the increasingly strict embargoes on the importation
of strategic military equipment 10 Srmﬁl Afica, Daimloer agsisted the apartheid regime in
gstablishing the ADE factory. The stete-ownesd Jndustrial Developraent Corporation served as
mafor shareholder of the factory (51 percent), and Daimicr Benz ovned 12,45 percent, |

294, Foreign comwitors were is*xfo;rned ﬂiat the South African Army would be ope of
ADE’s maln customers, and imfited competitors to compete fof this contract, Dadmler Bonz and
Perkins won the Hoensing agreaments in late 1978,

295,  Daimier Benz designed the ADE factory in Atlantis, which was completed in
1980 in & town established by the state exclusively for the building of ADE. Dalmler was awaro
of the substantial stratepic value of the factory: according to {}aimliacmy'sler Chairman Jrgen
Sclrerapp, . Daimier understood that “the suthorities established ADE for strategic reasons.™ %

206. Daimler Beny merged with Messerschmin-B8lkow-Blohn in 1989, which
supplied helicopters to the SAP. Documentary foolage Fom the 1930s ahovs's the SAP using
| Messersc!muﬁ-Bﬁlkow-Blohn helicoptoys to control mass demonsmttons and to identify and
target political dissidents, .

29'3;. In 198586, Daimier Benz bought 56 percent of ihe capital stock of Allgemeine’
Elekiizititspesellschaft ("JAEG™). ARG provided siretegic technologies to the apartheid security

2 Dy, €., Beyots Noudd, Sharcholdor Mecting, Berlin, Germany (funo 28, 1989).
¥ wterviow with Soulh African journnl Leadership (1986); Antl-Apartheld Bowegung, sapra note 144, m 7,

73




foroes, inchuding “short wave transinitters, relay stations, telephons énd telex stations and |
computerised data processing capability.”™ This equipment wag uged to assist “the South
African government in its internal security by monjtoiing the identity and movement of fthe]

black population.”s*

298, Tﬁe m:htmy Vchicit;s. equipment, and services thit Daimier, Ford, and Geperal

Motors supplied to the South African secwdty forces were dcsigncd to enable the security forees

to track and atteck civilians, patrol communiﬁas, an_:i terrorize the Black population with the

purpose of perpetuating the oppressive apartheid regivee, In the hiands of the apartheid security

foroes, the cgui;iment supplied by Daimler, Ford, and General Motors—including armoted tanks

equipped with machine gun mounts and other types of military vehicfes—had an inherent
capacity for harm 20d was pariieplarly. susceptible to harmfinl and iilepal use ‘undm.' international
law,

299, Daimler, Ford, and General Motors knew that the normal marketfor these

vehicles was the securify forees, The vehicles were both pre-equipped with amuor dnd military

fixtures and designed for easy modification by the security forces to add edditional defensive and

o'ﬁ‘cagi_?c festures. Daimler, Ford, gud General Motors entered into agroements with the
apartheid regime with the knowledge that this equipraent would uitimately be used by the
security forces to enforee the oppressive laws of apartheld, often through violent means. The
def;'eném_lt companies persisted with volumitons and repetitious sales of such equipment and

service ngreements despite this knowledge, turging a blind eye to their rc;ie in facilitating
ongoing stracities in South Africa,

¥ Ronald W, Walters, “U.S. Foﬁny and Necleur Proliferation In South Afden? I Western Mossachuseus
Association of Concemed Afkican Scholars, Bds., TS Miliiary Imvolvament bn Southern Africe {1978 el 182-183,

16 574
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306. By meking profits which they knew clamx]d onlj,' come from their enoéuragemem of
the securlty forees® illicit operations through the sale of vehicles, par‘ls, designs, and services,
Daimler, Ford, and General Motors acquired a stake in the criminal venture that was the
apartheid regime.

361, Defendants Ford, Daimier, and General Motors provided the South: African
sc&uity forces with the vehicles and services to commit apartheid; extrajodicial kilking; toriure;
proionged unfawfal detention; md crpel, inhvman, and degré&ing treatnient dgainst Plaintiffs and
mesbers of the classes with actusl ot constructive knowledge that those vehicles and services
would be {or enly could be) used in connection with that purpose.

?;02. Defendants Ford, Daimler, and General Motors knowingly and subetantially

assisted the Soufh African security forces to commit acts that viclate clearly established norms of

International law,
IX. COUNTS

FIRST COUNT

The Alien Tort Claims Act, 28 U.8.C § 1350, for the crime of apavtheid on behall of
Khnluman, all Class Plaintiffs, all members of the proposed Extrafudicial Killing Clasg, ot
members of the propused Torture Class, all members of the proposed Detention Clisy, and

2}l members of the proposeid Cruel Treatment Class against all Defendants

303, Plaintiffs resllege cach and every paragraph set forth above as if fully set forth

" . herein.

304. Class Plaintiffs, o]l members of the pmpos}cd Bxtrajudictal Kiling Class, all '
members of the propﬁscd Torture Class, all members of the pmimsed Detention Class, and all
members of the proposed Cruel Treatment Class are direet victims of the crime of apactheid. |
Khulumani provides services to direct victims of apartheid. |

‘305, The acts described herein constitute the crime of apartheid and offenses

5




committed in fortherance of or ancillary to that crim;s in violgtion of the ;";Iien Tost Cleims Act
{28 L.S.C. § 1350), international law, and the common law of the United States. |
306. Defendants provided substantial assistance 10 the South Africen security forces
through material; logisticel, financial, and/or other means of practical support, knowing that
those activities constituted violutions of international norms toward the Plaintiffs and the classes,
307. Defendants’ practica] assistance to the South African security forces had a
substantiel effect on the perpetration of is erimina and tortious activities and was provided with
the purpoge of facifitating-those activities, .
W8, The abuses that Kholomani, Class Plalntiffs, and class members suﬁ'&‘med were 2
reasonably foresecable result of Defendants’ coliaboration with South Aftica’s apartheld regime,
309, Defendants benefited from apartheid and, conseéumtly, ihe violence that was
used to maintain and enforce it at the expense of Khubumani, Class Plaintiffs, and the membérs
of the putative classes discussed herein,
310. Defendants are Tiable'to Plaintifs in that they aided and abetted, participated ina
joint erimingd enterprise with, were reckless in dealing with, participated i a joint venture with,
andfor ratified the actions of the Apartheid reghme, whicﬁ commitied the alleged crimes,

Drefendants also acted in the face of an unjustifiably high risk of harm that was cither known of

so obvious that it should have been known, in conscious disregard of known dangers, and/or with

disregard or deliberate indifference to a substantial tisk of harm.

311, Pefendants are liable to Plaintiffs for sompensatory and pumitive damages, as well

as appropriate equitable and junctive relief,
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SECOND COUNT
The Alen Tort Claims Aet, 28 U.S.C § 1359, for the crime of extrajudicial killing on behalf
of Khulumani; Sakwe Balintule, personal representative of Saba Balintalo; Mark Fransch,
persounal representative of Anton Franschs Archington Madoudo, personal reprejentative
of Mandla Madono; and aH members of the proposed Extrajudicial Killing Class sgainst
Barcinys and UBS

312, Plaintiffs reé!legc cach and every paragraph set forth above ag if fully sot forfh
herein,

313, The deliberate Xillings, undsr color of law, of Saba Balintulo, represented by
Salkwe Ralintulo; Anton Fransch, represented by Mark Fransel; Mandla Madono, reprosented
by Archington Madendo; Khulumant membe}s; and all mewbers of the proposed
Extrajudicinl Killing Clags waze not authorized by a lawfll judement pronounced by a
regudarly constituted court afford ing al} the judicial guavantees which are recogrized a5
indispensable by all civitized peopiles, |

314.  The ncts desoribed hereln constitute extrajudicial killing in violation of the Alien
Tort Claims Act {28 1.8.C. § 1350), international law, and the common law of the Tnited States,

315, Barelays and UBS provided substantial assistance to the South African seowrity

forces through msterial, logistical, financial, and/or other means of practical support, krowing
that the actions of the South Affican security forces constituted violations of international norms
toward the Plaintiffs and the class.

'316.  The practical assistance of Barclays and UBS to the South African secusity forces

had a substantial effect on the perpetration of its criminal and tortious activitles and was

provided with the parpose of facifitating those activities.
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317, The almsles that the Extrajudicial Killing Class and Khulumeni suffered were 3 ‘ ‘ %
reasonably foreseeable result of Barclays and UBS’s mliahération with Sovth Afiica’s apartheid g
regime.

318. Barclays and UBS benefited from apartheid and, consequently, the violence that
was used to maintain and enforce It 2t the expence of the Bxtrajudicial Killing Class and
.Kimlt_nnani. : ‘

319, Barclays and UBS arc Hable to the Extrajudicial Kifling Class and Khulumayi in
that (hey aided and abetied, participated in o jo%nt criminal enterprise with, werc recidess in
dealing with, pariicipated in a joint venture with, and/or rutified the actions of the Apasthedd
regime which committed the afleged crimes. Barclays and UBS also aoted in the face ofan
unjustifiably lﬁgh tisk of harm that was eltber knowa or so cbvious that it should‘havc been
known, in congoious disregard of known dangers, and/or with disregard or deliberate indifference
to a substantial risk of harm,

920, Barclays and UBS are Jizble to the Exirajudicial Killing Class and Khulumen for

compensutory snd punitive damages, as well as eppropriate equitable aed infunctive relief.

EHIRD COUNT

The Alien Fort Clatms Act, 28 U.S.C § 1350, for the crime of extrajudicisl killing on behalf
of Khulumani; Sakwe Balintulo, personal representative of Saba Balintulo; Mark Fraosch,
personal representative of Antor Fransch; Archington Madondo, personal representative
of Mandlz Madono; and all members of the propesed Extrajudicial Killing Clase agalnst

Rieinmetall :

I

%
|
%

321, Plaintiffs realiege cach and every paragraph set forth above as if fully set forth
hereil,
322, The defiberate killings, wnder color of Jaw, of Saba Balinmlo, represented by

Sakwe Balintelo;, Anton Fransoh, represented by Mark Fransch; Mandls Madono, represented

oy W
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by Archington Madendo; Khnlumaui members; and ali members of the proposed

. Eitrajudicia! XiHing Clags wete not authorized by a lawful judgrient pronounced by a
regulatly constituted court affording all the judiclal guarantees which are recognized es
indispensable by vl civilized peoples.

323, The acts described herein caﬁsﬁtme extrajidicial kilHng in violation of the Alien
Tort Claims Act (28 U.S.C. § 1350), international faw, and the common law of the United States.

324, Rhelnmetall provided substantial assistance to South Aftican seoutity forces
fhrough material, logistical, financial, and/or other means of practical support, knowing thet the
actions of the South African security forces constituted violations of imer:mtiqmi norms toward
the Plaintiffs and the class.

325. The practical assisiapce of Rlielnmetall to the South Afifoan seowrity forces bad a
substantial effect on the perpetration of its criminal and tortious activities and was provided with
the purpose of facilitating those activities.

326. The abuses that ;‘he Fatrajudicial Killing Clase and Kinduroand suffered were a
reasonabiy fomseeable'msuit of Rhcinmetall’s collaboration with South Africa’s apardieid
regime. ‘

727,  Rheinmetall benefited from apartheid and, consequently, the violence that was
used to maintain and enfores it at the expense of the Hxtrajudicial Kifling Class and Khulumani.

328. Rhcinmcuﬁl it liable to the Extrajudicial Killing Class and Khultmani in that it -
aided and ehetted, pzmicipat_éd i 2 joint criminal enterprise with, was recklcsé. in denling with,

A pam;cipated {x a joint venture with, andf;)r ratified the actions of the Apartheid regime whick
committed the alleged crimes. Rbeinmetall also ected jn the facg of an anjustifiably high risk of

harm that was cither known of 50 obvious that it should have been known, in conscious disregard
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of known dangers, and/or with disrogard ox deliberate indifference to a substantial risk of harm,
279, Rheinmetall is Heble to the Extrajudicial Killing Clags and Kbmlanani for

compensatory and punitive damages, as well as appropriate equitoble and injunctive relief.

‘gbuizfn COUNT
The Allen ’faré Clajms Act, 28 U.8.C § 1350, for the erimo oi" extrajudicial killing on behalf |
of Khulumsniy Sakwe Balintulo, personal representative of Saba Balintulo; Mark Fransch,
persongl representative of Anton Fransch; Archiogton Madondo, personal representative
of Mandla Madone; and alt members of the proposed Extrajudicisl KHbng Class againgt
: Paimler, Ford, and General Motors
330,  Plaintfs realiege‘ each and évcry paragraph set forth above as if fully set forth
herein, | | - |
) 331, The deliberate kil Iirigs, under color of faw, of Saba Balintulo, represented by
Saleswe Bali ntolo; Asxton F::m}sch, mprcsémed by Mark Fyanseh; Mandla Madono, represented
by Archiugtm; I‘:‘Ia&o::do; Rhutomass members; and all mensbers of (he proposed ‘
Exirajudicial Killing Cliss were not authorized by a lawful judpment prmiounceﬁ by a
regularly constituted coumrt nl’fa;rding al} the judicial guarantees which are recognized &8
indispensable by all eivilized pe:}plés. |
332,  The acts described bereln constitute extrajudicial killing in violation of the Alien
Tort Claims Act (28 U.8.C, § 1350), international Iaw, and the common faw of the United States,
333, Daimler, Ford, and Ge;néral Mbtors i:mvided substantial assistance to the South
Afvican seourity fo;:ccs thm‘ugh materiad, logisﬁcai. finaneial, and/or gther means of practical

support, knowing that the actions of the Sonth African security forces constituted violations of

international norms toward the Plaintiffs and the ¢lass.
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334, The practical assistance of Dairler, Ford, and General Motors to e South
Adftican seourity forces had & substantial effect on the perpetration of its eriminal and tortious
activities and was provided with fhe purpose of facHitating those activities,

335, . The abuses that the Bxtrajudicial Killing Class and Khulemani suffered were a
reasonabiy foresecable result of Daimler, Ford, sad General Motorss collaboration with Scoth |
Afrion’s apartheld regime,

336, Daimier, Ford, and G;:;xcral Motors benefited from apartheid and, consequently,
the violence that was used lo maintain and epforce ii at the expense of the Extrajudicial Killing -
Clags and Khulumani,

337. Daimier, Ford, anﬁ General Motors are Jieble to the Bxtrajudicial Killing Class
and Khulomani in that th(;y aided and abetted, participated in 2 jobat criminat éntarpri se with,
were reckless in dealing with, participated in e joint yenture with, snd/or ratified the actions of
the Apartheid regime which comraitted the alleped eximes. Daimler, Ford, and General Wotats
aiéo avted in the face of an urgustifiably high risk ﬁf hari that was either known or so obvious
that # should have been known, in conscious disregard of known dangers, and/or with disregard
or deliberate indifference 0 a substantial risk of harm.

338.  Daimler, Ford, and General Motors are Hisble to ﬂ.ze Extrajudicial Killing Class
and Khulumani for compensatory and punitive damages, as well as appropyiste equitable and

injuactive relief.
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‘FIFTH COUNT
The Alien Tort Clakins Act, 28 U.8.C § 1350, for the crivde of ‘extrajudicial kilting on behalf
of Khulumani; Salowe Balintul, pexsonal representative of Saba Balintule; Mark Fransch,
personal representative of Anton Franschi Archingten Madondo, personal representative
of Mandla Madono; and 2l members of the proposed Extrajudicial Kitling Class against,
: . 1BM and Fujitsu

339, Plaintiffs realiege eac.;h and every paragraph set forth above as if fufly set forth ‘
hevein, ' | .

340, The deliberate killings, wnder solor of faw, of Saba Bafintulo, vepsesented by
Salowe Balintelo; Anton Fransch, represented by Mark Fransch; Mandla Madeno, rcpréscmcd
by Archington Madoundo; Khulumant members; and oil members of the proposed
Extrajudicial Kiling Class were not suthorized by a lawful judgment pronounced by a
regatarly constituted court affording all the jndicial guarantees which are recognized as
indisponsable by all civilized peoples. '

341, The acts described herein constitute extrajudicial Idlling in violation of the Alien
Tort Claims Act (28 U.S.C. § 1350), international law, end the common Jaw of the United Smw;..

342. YBM and Fujitsu provided substanﬁé assistance to the South Afiicen sea;urity
forces through material, logistical, financial, andfor other means of i}racﬁcai support, knowing
that the sctions of fhe South African security forces cpnstitﬁtc;! violations of Internationat noms
toward the Plaintiffs and the class.

343, ‘The practicel assistance of IBM and Pufitsu to the South African secunity fa;ccs

had o substantial effect on the peqﬁctmﬁon‘ of its criminal and tortious activities and was

provided with the purpose of Facilitating those activities.
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344, The abuses that the Extrajudicial Kilii!ng Cless and Khulumant suffered were &
reasonably fgmsecgi#e yesult of IBM ead Pyjitsu’s coliaboration with South Afiica’s apartheid
reghne. , ’ 3

3435, -1BM and Fufitse benefited from apartheid and, consequently, the violence that
was used 10 maintaln and enforce it at the expense of the Bxtrajudioial Killing Class and
Khulumard, |

346,  IBM and Fujitsu are ligbie #d the Bxtrajudicial Kiiling Class and Khulumani in
that they aided and abetted, ?ﬁzﬁcipémd in & joint eriminal enterprise with, were reckless m
dealing with, perticipated in a joint venture with, and/or ratified the acﬁoné of the Apartheid
regimo which commitied the alleged crimes. TBM and Fujltsu also acted in the facé of an
unjustifiebly high risk of harm that was cither knows or so obvious that it should ﬂave been
knowa, 1:1 conscious disregard of known dangers, and/or with disregard or defiberate hndifforence
10 & substantial risk of harra.

'447, IBM and Fujitsu are Hable 6 the Bxtrajudicial Killing Class and Khulumani for

compensatory and pumitive damages, as well as appropriate equitabic and injunctive relief.

SIXTH C
The Alien Tort Claims Act, 28 U.S.C § 1350, for the exfme of torture on bebalf of
Khulamani; Lesiba Keliana, Mpho Alfred Masemels, Michacl Mbele, Manosadi Catherine
Miangent, Thandiwe Shext, Thebile Sikani and a8l members of the proposed Torture Class
against Barclays and UBS

348, Plaintifis reallege cach and eve::y' paragraph set forth above as if fully set forth
herein. ' ’

349, Lesiba Xekana, Mpho Alfred Masemolz, Mickael Mbele, Mamosadi
Catherine Mlangend, Thandiwe Shezi, Thobile Sfland, Kbhulnomani ﬁzmbers. and al}

members of the propoesed Torture Class are victims of torture.
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35C. The acts described herein constimite turtare inviolation of the Alien Tort Claitng
Act (28 11.8.C. § 1350, interpational faw, end the common faw of the Unlied States,

351. Barclays and UBS provided substential assistance to the South African seewity
forces thuough material, lopisticed, financial, andfor otiwr méuns of practical support, knowing
that the pctions of the South African security forces constituted violations of interoational notras
toward the Plaintiffs and the class,

352, The practical assistance of Barclays and UBS to the South African scr:u:it.y forces
had a substantial effect on the perpetration of its eriminal and todicus a;zﬁvities and wag
provided with the purpose of facilitating those setivities,

353, The shuses that the Torture Clags and Khslumani suifered were o masouéhly
foreseeable result of Barclays and UBS's collaboration with Sowth Aftica’s apartheid regime.

354, Parclays and UBS benefited from apartheid and, consequently, the violence that
was uged 1o maintain and enforce it at the expense of the Torture Clase and Khulumand,

| 355. Bareleys and UBS are ligble to the Torhure Class and Khulumeni in that they
aided and abetted, participated in 4 Joint criminal enterprise with, were reekless in dealing with,
participated in £;j0"mt venture with, and/or ratified the actlons of the Apmtheid regime which
commitied the alfeged crimes. Barclays and UBS also acted in the face of an unjustifiably figh
risk of harm that was either known or so obvious that it should have been known, in cohscious
disregard of knovm dangers, and/or with disregard or deliberate indifference to a substantial rigk

of harm.

356.  Barelays and UBS are liable to fhe Torture Class and Kimlumans for

compensatory end punitive damages, as well ag appropriate equitable and Injunctive refisf,

SEVENTH CO
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The Alien Tort Claims Act, 28 11.8.C § 1350, for the crime of terture o behalf of
Khulumant, Lesiba Kekana, Wipho Alfred Masemola, Michael Mucle, Mamosadi Catherine
WMhangeni, Thandiwe Shexd, Thobile Sikani and all members of the proposed Torture Class
' agaiust Rhelnmetall
357, Plaintiffs realiege each and every paragm;;ﬁ set forth above &s if fully set forth
herein. ' |

358. Lestha Kekana, Mpho Alfred Niﬁsemo}a; Michael Mbele, Mamosad}
Catherine Miangent, Thandiwe Sheai, Thobile Sikani, Khulumani members, and nli
members of I,t-he proposed Torture Class are victims of torture.

359, Thegacts des;:ri'bad herelw constitute torture in viokation of the Alien Torl Clairas
Act (28 US.C. § 1350), internationsl lawr, and the common law of the United States.

360, Rheiwmetal} provided substantial assistance to the South African security forces
through materiai.‘ iogisﬁczﬁ, financial, ant;ifor other means of practival support, knowing that the
actions of the South Afiican security forses constituted violetions of international norms toward
| the Plaintiéls and the class. :

361, ;Ihe practical assistance of Rhejrmetall to the South Aﬁ'ican.securit? forees had &
substantial effect on the perpetration of its criminal and ortious activities and was provided with
the purpose of facilifaling thode activities.

362. l'l’mz abuses that the Torture Class and Khuluman! suffered were a reas_onab!}r
foreseeable result of Rheinmetell’s colfaboration with South Africa's apartheid regime.

363. Rheinmetall benefited from apartheid and, eonsequaﬁiliy, the violenoe that was
used to maintain and enforca it at the e.xplmse of the Tortre Class ansd Khulumani,

364,  Rheinmetall Is Jiable to the Torture Class and Kiwiumend in that it aided and
abetted, parﬁ;:ipamd in a joint criminal exterprise with, was reckless in dealing with, participated

in & joint venture with, and/or ratified the sctions of the Apartheid regime which committed the
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alleged orimas, Rheinmetsl} lso acted in the face of an unjustifisbly high risk of harm that was
either imown or so obvious that it should have been known, in conscious disvegard of known

dangers, and/or with distegard or deliberate indifference to a substantial risk of harm.

365, Rhelnmetal! is liable to the Torture Class and Khulurmani for anmpensator:;r and |

punitive damages, as well as appropriate equitsble and injunctive telief,

The Alien Tort Claims Act, 28 U.5.C § 1350, for the crivre of forture on behall of,
Khutumani, Lesiba Kekana, Mpho Alfred Masemola, Michael Mbele, Miamosads Catherine
Mlangen), Thandiwe Shezd, Thobile Sikani and alt members of the proposcd Torture Class

against 18M and Fujitsa '

366,  Plaintiffs resllege cach and every paragraph sct forth above as if fully set forth
herein. _

367.  Lesiba Kekana, Mipho Alfred B*Iagemala, Michael Vibele, tﬁamusa&i
Cotherine Mlangent, Thandiwe Shezi, Thohile Sikani, Khulamani members, and all
members of the proposed Torture Class are victims of torture.

368. The acts described herein constitute torture in violatfon of the Alien Tort Claims
Act (28 U.8.C, § 1350, imternational law, and the conumon Jaw of the United States.

369. IBM and Fujitsn prnﬁ}{e:d substantial assistance to the South African secnrity
forces through material, logistical, financial, and/or other means of practical support, knowing
that the actions of the South African security forces constituted violations of international norms

toward the Plaintiffs and ibe class.

370. The practicsl assistance of IBM and Fu_iiis;; to the South African security forces

had a substantial cffect on the perpetrasion of its criminal and tortious activities and was

provided with the parpose of facilitating those activifies,
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371. ‘The abuses that the Torture Class and Ilﬁhulumani suffered were a reasonably
forescenble result of IBM and Fujitsu's vollaboration with South Afiica’s apartheid regirue.
372 | 1BM and Fujitsn benefited from apartheid and, consequently, the viclence that
was used to mainain and enforce it at the expense of the Torture Class and Khulumeni,
| 373, IBM and Fujitsu are Hable to the Toriure Class and Khwlurnant in that they aided
anid abetted, participated in a joint eriminal entetprise with, were reckless in desling with,
| participated in & joint venture wi:th, andfor ratified the actions of the Apartheid regime which
commitied the alleged erimes, IBM and Fujitsu alsﬁ acted in the fgcc of an unjustifiably high
sisk of harm that was elther known or 30 cbvicus that.it shotild have been known, in conscious
disregalrd of known dangers, andfor with disregard or deliberate indifference to e substantial risk
of harm.
374 [BMand Fulitsu are liable to the Tortore Class .and Rhulumant for compensatory

and punitive demages, as well as appropriate equitable and injunctive relief,

NINTH COUNT
The Alicn Tort Claims Act, 28 U.S.C § 1358, for the crime of prolonged nnlawiul detention

on hehalf of Khulomand, Dennls Vincent Fredexick Bratus, Lesiba Kekans, Mpho Alfred ’

Masemola, Michacl Mbele, Mamosadi Catherine Mlangout, Thaudiwe Shezi, Thobile
$5kanj, and sl members of the proposed Detention Class ageinst Barclays and UBS

© 375, Plaintiffs reallege each and every pamg}aph set forth above as if fully set forth

herein.,

376. Denanls Vincent Frederick Brutus, Lesiba Kekana, Mpho Alfred Magemola,
Michael Mbele, Mamosadi Catherine Miangent, Thandiwe Shezi, Thobife Sikant,

Ihulumant members, and all members of the proposed Detention Class are victims of

prolonged unlawfal detentios.

377.  The nots described herein constitute profonged unfawfil detention in vielation of
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the Alien Torl Claims Act (28 U.S.C. § 1350), imemn;tional law, ant.i the commeon law of the
United States. ‘

378, Barclays and U.BS.pYOVided substantial assistance 1o the South African security
forces through materid, Jogisdeal, ﬁnénéial,.andfof other means of practical support, knowing
that the actions of the South Aftican security forces constituted violations of intemational norms
toward the Plaintiffs snd the qla.ss, .

379. The practice] assistinor of Barclays and UBS to the Soufh African security forces
bad a substantiel effect on the perpetration of its eriminal and tortious activities anﬁ was
provided with the purpose of faclitating those activities.

380, The sbuses that the Detention Class and Khulument suffered were a reasonably
foresecable result of Barclays end UBS's collaboration with South Afrien’s apartheid regime,

381. Barclays and UBS benefited from apartheld end, comeqx;enﬂy, the violence that
was used to maintain a;nd enforce i at the expense of the Detention Class and Khulumari,

382, Barclays and UBS are liable to the Detention Cless and Khulumani in that they
aided and abetted, pacticipated in a joint criminal enterprise with, were reckiess in dealing with,
padicipated in o joint venture with, and/or ratified the actions of the Apattheid regime which
committed the alfeged crimes, Barclays and UBS also acted in the face of an unjustifiably high
risk of harm that was either known or so obvious that it should have i:cen known, in conscious
disregard of known d:mgm,' and/or with disrepard or deliberste indifference to a substantial risk
of harm. | |

383, Baclays and URS are Hoble to the Detention Class and Khulamani for

~ compensatory and punitive darnages, as weli as appropriate equitable and injunctive reffef.
TENTH COUNT,
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The Alien Tort Claims Act, 28 1.8.C § 1350, for !}:e crimé of prolonged unlawiul detention
on behalf ¢f Khvlomani, Dennis Vincent Frederick Brutus, Lestha Kekana, Mpho Alfred
Masemola, Michact Mbele, Mamosadi Catherine Mlangoni, Thandiwe Shezi, Thebile

Skkani, and all members of the propesed Detentlon Class against Rheinroetall

384.  Plaintiffs realicge each and every paragraph set forth above as if fully set forth

385, Dennis Vincent Frederick Brufus, Lestba Kekara, Mpho Alfred Mésemela,
Michael Mbele, Mamosadi Cathering Mlangeni, Thandiwe Shezi, Thobile Sikeni,
Khulumant m&mll?m's, and alk meimbers of the proposed Detention Class are victims of
pfolongcﬁ uilawful detention, | |

386, The acts described hereln constitute prolonged wilawiul detention In violation of
the Alién Tort Claims Act (28 US.C. § 1350), intornational Jaw, and fhe corion law of the
Uﬁited Stales. |

387. Rhefometall pﬁ)vided submutiai assistaﬁce (o the South African security foroes
through material, iagfstica!, financial, and/or other meahs of prctical suppont, knowing that the
actions of the Saﬁb Afriean security forces constituted violations of intemaﬂc;na! norms toward
the Plaintiffs and the class.

388, The practioal assistance of Rheinmetai] to tho South Afiican seourity forces bad o
subs!anﬁs;l effect on the perpetration of its criminal and torfions sctivities and was provided with
the purpose of fucilitating those activities,

389. The abuses that the Detcniit'a.n Clazs and Kha}umnivsuﬁcmd were a reasonably
foreseeable rosult of Rietnmetali’s collsboration with South Africa’s apartheid regime.

390, Rheinmetal! benefited from apartheid and, con'sequsntly, the violenos that was |
used to maintain and enforce it at the cxpmsé of the Dezer;tiou Clags and Khulumasi,

491,  Rheinmetall is Hable 1o the Detention Class and Khwlurnani in that it elded and
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abeitéﬁ, participated in & joi:}t criminsl enterprise with, was reckless in dealing with, participated
I & joint venture with, andfor ratified the actions of the Apartheid regime Which committed e
alleged orintes. Rheimmetall also acted in the frce of am unjustifiably high risk of harm thet was
either kown or so obvious that it should have been known, in conselous discegard of known
dangers, and/or with disregard or defiberate indifference w o substantial risk of hasra,

392, Rhejumetail is Hable to the Detention Class and Khutummand for compensatory and

punitive damages, as well a5 appropriste equitable and injunctive relief.

SLE COY

“The Alien Tort Clalms Act, 28 U.8.C § 1350, for the erime of prolonged wrlawful detenfion
on behalf of Khulemani, Dennls Vincent Frederick Brutus, Lesiba Kekana, Mpho Alfred

Masemola, Michacl Mbele, Mamosadi Catherine Miangent, Thandiwve Shed, Fhobile
Silant, and sll members of the proposed Detention Clasy against IBM and Fujitse

393, Plaintiffs reallege each and every paragraph set forth above ag if fully set forth
herein, | | |

394. TDennis Vincent Frederick Brutus, Lostba Kekana, Mpho Alfred Mas;emelaa
Miehacl Wibele, Mamosadi Catherine Miangen§, Thandiwe Shezi, Thobile Sikani,
Khulumani members, and all members of the proposed Petention Ciass m victims of
prolon g&d unlawful detention.

195, ‘The acts described herein constitute projonged unlawful detention in violation of
the Alien Tort Claims Act (28 US.C. § 1350), intermational law; and the common law of the
United States.

396, TBM snd Fujitse provided substantial essistance to the South African secuity
forces through material, logistical, ﬁnanciai,' antdfor other means of prastical suppost, knowing.
that {lie 2ctions of te Sonth Afican security foroes constituted violations of international norms

towara the Plaintiffs and the class.

90

o

SN
o TN,

g__\é-“-}'




367. Thepractival assistance of IBM and I;iljiisu to the South African security forces
had & substantial effect on the perpeiration of its eriming} and tortivus activities and wes
provided with the puzpose of facHiteting those activities, . .

398 The abuses that the Detention Class and Khulumand saffered were & reasonably
foreseeable result of IBM and Fujits’s collaboration with éouth Africa’s apartheid regime. |

399. IBM and Fujitsa benefited from apartheid and, consequently, the violence that

was used to maintain and caforce it at the expense of the Detention Class and Khulomand.

400,  1BM and Fujitsu aze Hiable to the Detention Class and Khwinmani in that they
aided and abetted, participated in o joint criminal enterprise with, were reckiens in dealing with,
participated in a joint venture with, and/or ratified the actions of the Apartheid regime widch
committed the alieged crimes, IBM and Fujitsu also acted in the face of an unjustifiably high
risk of havm that was either known or so obvious that it should have been known, in conscicus
disrepard of kuown dangers, and/or with disregard or deliberats indifferense to a substantial risk
of karm,

481, 1M and Fujitsu are Hable to the Detention Class and Kiiuiwnam‘z for
#ompmsatow and punitive dsmages, as well as appropriste equitable and ingunctive relief,

LYTH
The Alicn Tort Claimy Act, 28 U.S.C § 1350, for the erime of cruel, inhuman and degradiﬁg
treatment on behalf of Kbulumani, Elsie Gishi, Lesibs Kekane, Mpho Alfred Masemola,
Mickrel Mbele, Memosadi Catherine Miangeni, Rexben Mphela, Thulani Nuny, Thandivve
Shezi, Thebile $ikani, and aH members of the proposed Cruel Treatment Class agalust
Barciays and UBS
402, Plaintiffs reallege each and every paragraph set forth above Ias if fully set forlh

fierein.

403. Kisie Gishi, Lesiba Kekana, Mpho Alred Masemola, Michael Mbele,
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Mamosadi Catherine Mlangend, Reuben Mphela, Thutani Nunu, Thandiwe Shed, Thobile

- Sikani, Khulwemani members, and all members of the proposed Cruel Treatment Class are

vietims of cruel, inhuman and degrading treatment,

404, Bsrelays and UBS’s acts caused the Cruel Treatment Class to be piaced&.'n fedy
for fhiels Tives and forced then to suffer severe physical and psychological abuse-and agony.

405. 'The acts described berain constitute cruel, inkuiman end degrading treatment in

viotation of the Alien Tort Claims Act (28 US.C. § 1350, international Iaw, end the common
taw of the Unifed States. - |

406, Barclays and UBS provided substantial assistance to the South Aftican scouity
forces hsough muterial, logistical, financial, and/or other means of practical sepport, knowiog
that the actions of the South Afitcan security forces constirated violations of International norins
toward the Plaimtiffs and the class,

| 407. The practical assistance of ﬁwclays and UBS to the South Afiican seewily forces
had 2 substantie! effect on the perpetration of its criminal and tortious activitics and was
provided with the purpose of facilitating those activities,

408. The abuses that the Cruel Treatment Ciass. and Khotumani suffered were a
reasonably foreseeable result ﬁmeciays and UBSs colfaboration with Smah Aftica’s epartheid
regime.

409. Barclays and UBS benefited from apas'theiq gnd, consz;quxzntly, the violence that
was vsed to maintain and enfore it at the expense of the Cruel Treatment Class and Khulusmaid.

410. Bwelays and UBS are liabjo to the Cruct Treatroont Class and Khulument in ﬁxat
they aided and abetted, patticipated in @ joint criminal enterprise with, were reckleds in dealing

with, participated in a joint venture with, and/or retified the actions of the Apartheid vegime

P
0,

SRR

3

prue



which committed the slleged crimes, Barc!éys and U%S also aoted In the face of an wnjustifiebly
high visk of harm fhat was either known or 5o obvions that it should have been known, in
conscious disregard of known dangers, and/or with distegard or deliberate indifftrence 1o a
substantial risk of harm,

© 411, Barclays and UBS are fisble to the Cruel Treateot Class and Klwlumans for

compensatory and punitive demages, us well as appropriate equitablé and injunctive relief.

THIRTEENTH COUNT
’I‘hé Alien Tort Claims Act, 28 U.B.C § 1350, for the erirae of crﬁel, inheman and degrading
treatmment on behalf of Khuluinsni, Elsic Gishi, Lesiba Kekang, Mphe Alfred Masemola,
Michael Mbele, Mamesadi Catherine Mlangeni, Reuben Mphela, Thulani Nun, Thandiwe
Shezd, Thobile Sikani, and all members of the proposed Cruel Treatment Class ngahost
Rheinmetall
412 Plaintiffs reallege each and every paragraph set forth above as if fully set forth
413.  Eisie Gishf, Lesiba Kokana, Mpho A¥red Mpsemola, Michael Mbele,
Marsosadi Catherine Miangoni, Reuben Mphela, Thulani Nunu, Thandiwe Shezi, Thobile
Sikani, Khtomans members, and oIt members of the propesed bruct Trestment Class are
victims of cruel, infumen and degrading treatment.
414, RhehmmeinlPs acts caused the Crocl Treament Cﬁass 10 be placed in foar for their
Jives and forced them to suffer severe physical and psycholo pical abuse and agony,
| 415. The sols described hereln constitute cruel, jnhuman and degrading trestment in
violation of the Allen Tort Clairas Act (28 U.S.C. § 1350}, internationed law, and the comimon
taw of the United Stitos. |
416, Rheinmetall provided substantial assistance to the South African seourity foroes

through material, logistical, financial, and/or other means of practicad support, knowing that the
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actions of ﬁze South Aftiean security forees c{)nsﬁwte:d violations of international nomas toward
the Plaintiffs and the class. _

41?. " The practical assistance of Rhelnmetal] to the South African sccu;ity forcezhad 2
substantial effect on the perpetration of its cximinal and tortious activities and was provided with
the purpose of facilitating those setivities,

418, | The abuses hat the Cruel Treatiment Class and Khutumani suffered were a
reasonably foresceable resnlt of Rheinmotall’s collaboration with Svuth Afiica’s apartheid
regime,

419, Rheinmetall benefited from apartield and, consequently, the violence that was
wsed 1o mainlain and enforce it at the expense of the Cruel Treatment Cfass ad Khulumand,

420, Rheinmetall is Hable to the Cruel Trestment Class and Khulumani in that it aie}ed
and abetted, participated in a jolnt criminal enterprise with, was reckless in dealing with,
participated in a joint vmt'urc with, andfor fatified the actions of the Apartheid regime which
committed the alieged crimes. Rheinmetall also acted in the face of an unjustifiably high risk of
harm that was either known or 5o abvious that it should have been known, in conscions disregard
of known dangers, audfor with distegard or deliberate indifference to a substantisl rigk of hatm.

421, Rheiﬁmc;a]i is liable to the Cruel Treatment Closs and Rhulomant for

compensatory and punitive damages, as well as appropriate equitable and jnjurctive relick

POURTEENTH COUNT

The Alien Tort Clains Act, 28 U.S.C § 1350, for the crime of cruel, inhuman and degrading
treatmont on behaifl of Khnlumani, Elste Gishi, Lesiba Kekana, Mpho Alived Masemola,
Michael Mbele, Mamosadi Catherine Mlangeni, Reuben Mphela, Thulani Nuny, Thandiwe
Sheas, Thobile Sikant, and all members of the proposed Cruel Treatment Class agafost

Datmler, Ford, und Genesal Motors

437, Plaintiffs reallege each and overy paragraph set forth above as 3 fully set forth
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423, Elsie Gishi, Lesiba Keloma, Mpho .&.mel Masemola, Michact Mbele,
Mamosadi Catherine Mlangent, Renben Mphela, Ti:u!;'tni Nuan, Th anﬁiWe Shexd, Thobite
Sikani, Khelomani members, and ol members of the propos;zd Crucl Treatment Class are
victims of ;umel, inhaman and degrading treshment. |

424, Daimler, Ford, and General Motors’s acts censed.the Cruel Treatment Class o
be placed in fear for their frves and foreed them to suffer severe physical and psychological
abuse and agony. |

425. ‘The acts described herein constitute cmel, inhuman and degrading trestment in
violation of the Alien Tort Claims Act (28 U.8.C. § 1350}, intenyational law, and the common

Jaw of the United States,

436. Dalmler, Ford, and General Motors provided substantial assistance to the South
African seourity forces thxouph material, logistical, financial, and/or ofher means of practical
support, knowing that the sctions of the South Afvican seourity forces constituted viotations of
internstions! norms toward the Plaintiffs and the class.

427. The practics} assistance of Dajmler, Ford, and General Motors to the South

- Afvican security foroes had a substantisl effect on the perpetration of #3 oriminal and toriious
aclivities aﬁ& was provided with the purpose of facilitating those sctivities.

#28. The abuses that the Crucl Treatment Class and Khulumeni suffercd were a
reasonably forcseaa’ﬁlé result of Daimler, Pord, and General Motors™s collaboration with Scuth

Africa’s apartheid regime.
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429, Daimler, Ford, and General Motors benefited from apartheid and, consequently,

the violence that was used to maintain and enforce it at the exponse of the Cruel Treatment Class

and Khulumani,

430. Daimler, qud,'aﬁd General Motors are liable 1o the Cruel Treatment Class and
Khuhumeni ir: that they aided and abetted, participated in & joint eriminal enterprise with, were
reclkdless in dealing with, participated in 2 joint venture with, acd/or ratified the actions of the
Apaxtheid regime which commitied the alleped crimes, Daimier, Ford, and General Motors also
acted in the face of an wnjustifiebly high risk of harm thet was either known o so obvious that it
should have been known, in consclous disregard of kuown dangers, snd/or with disregard or
deliberate indifference fo a substantial risk of barm,

431, Daimler, Ford, and General Motors are fiable to the Cruel Treatment Class and
Khulumani for compensatory and punitive demages, a5 well a5 appropriate eqtﬁzeﬁle and

infunctive refief.

KIFTEENTH COUNE

The Alien Tort Claims Act, 28 U.8.C § 1350, for the crime of cruel, inhuman snd degratiog

freatment o behalf of Xhulomani, Elsie Giski, Lesiba Kekana, Mpho Alfved Mascntols,
Michael Mbefe, Mainosadi Catherine Miangeni, Reuben Mphela, Thulani Nunu, Fhandiwe

Shexd, Thobile Sikani, and all members of the proposed Cruel Treatment Class against

- IBM ond Fujitsu
432. Plaintiffs realiege each and every paragraph set forth above ag if fuily set forth
herein. " '
433, Elsie Gishi, Lesiba Kekona, Mpho Alfred Masemola, Michael Mivle,

Mamosadi Catherine Miangeni, Reuben Mpheln, Thulani Nung, Thandiwe Sheri, Thebile

Slicand, Kkulumant wermbers, and all mersbers of the proposed Cruel Treatment Class are

- victims of oruel, inkruman and degrading treatment,
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434.  YBM and Fujitsu’s acls caused the Cni;l Trertiment Class to be placed in fear for
their tives and forced them to suffer severe physica and peychological abuse and agony.

435. The acts described herein constitate crael, inhuman and degrading weatment in
violation of the Alien Tort Clalms Act 28 U .8.C. § 1350), mternauonal Jaw, and the common
lawe of the Umted States.

. 436, 1BM and Fujitsu provided substantial assistanec to the South Afiican seeurity
. forces throvgh material, loglstical, financial, and/or other means of pruc;;ical suppoit, knowing
 {hat the actions of the South African seourity forces constituted vio!at‘mm.of ntesnstional norms
toward the Plaimtiffs and the class. |

437, - The practical assistance of TBM and Fujfisu to the South African security foroes
had a substantial effect on the perpetation of its erimins] and torticus avtivities and was
provided with the purpose of facilitating those activitles,

438.  The abuses that the Cruel Treatmant Class and Khilumani suffered-were a
reasonably foreseeable result of 1BM and Fujitsu’s collaboration with South Afrjca’s apartheid
regime. '

439, IBM and Fujisu benefited from apartheid and, consequently, the violence that
was used to maintain and enforce it atthe expunse -;1f the Cruel Treatment Class and Kholumand.

440, 1BM and Pujitsu are Tiable to the Cruel Treatment Class and Khwhamani in that
they sided and abetted, participated in a joint ‘::rixnma‘{ enterpri‘se with, were reckiess in dealing
with, participated in a joint veniture with, andfor raﬁf‘md 1!1& actions of the Apartheid regime

~which wmm:ticd {he alleged orimes. TBM and Fujitsu also acted in the face of an unjustifiably
high risk of harm that was cither known or 50 obvzous ihat it should have been kmwn, n

conscious disregard of kiown dangers, andiar with dasrsgaxﬁ or defiberaie md:ﬁ‘crgz:ce toa
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substantial fisk of hatm.

44].  IBM and Fujitsu are Hable to the Cruel Treatment Class and Khnlumani for

compensatory and purifive damages, as weli s eppropriate equitsble and injuncive relief.

X. PRAYERFOR RELIEF

WHEREFORE, Plaintiffs pray that judgment be entered agelnst tie Defendauts as

follows: .

(a}

(0}

©

@

{e}
&

Granting Class Plaintiffs class action certification;

Declasing that Defendants knowingly and intentionaily aided and abetied the
commission of a tort in viclation of international law enforceatie in this cowt as
federal common law and the faw of pations;

Awarding Class Plaintiffs corpensatory and punitive damages arising out of the
unlawful behavior of Defendanis; |

Awarding Khulumnani compensatory and punitive damages arising ovt of the
unlawini behevior of Defendants, :

Awarding the costy of bringing-ﬂlis astioln; and

Granting such other further relief ag shall seem }ust o the Court,

XI.  JURY DEMAND

Plaintiffs hercby demand a jury trial on all issues go triable.

Dated: Qctober 24, 2008 Respectfustly submitted:

V o
ﬁ Sieig . Olson (SO-0414)

COHEN, MILSTEIN, BAUSFELD & TOLL, P.L.LC
150 Bast S2nd Steeet, 30t Floor

Moew York, NY 10022

(212) 833-7797

{212} 838-7745 {facsimile)
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Michaet 0. Hausfeld
Agnieszia M, Fryszman

., Maurcen E. MceOwen

9%

COHEN, MILSTEIN, HAUSFELD & TOLL, P.LL.C

1100 New York Avenue, NJW
West Tower, Suite 500
Washington, D.C. 20005-3964
(202) 408-4600

Charles Peter Abrabarag
ABRAHAMS RRWITZ -
Sulte 15, Canal Edge 'I'lm
Carl Cron;e Drive

Tyger, Waterfront

Cape Town

South Aftica

427 {213 9144842

Robert 3, Ketrigan

RERRIGAN, ESTESS, RANKIN & MOLEOD, LLY
627 East Government Strect

Pensacola, FL 32502

(850) 444-4402

“Matt Schalee

LEVIN PAPANTONIO THOMAS MITCHELL
ECHSNER & FROCTOR, PA. -

316 South Baylen Streot ~ Suite 600
Pensacola, FL. 32502
(850} 435-7140
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First Amended Complaint was delivered via hand delivery to the Clerk’s Office dijbe U

States District Comt for the Southem District of New York and mailed to each party on the

: .
ieig . Olson ‘ '

attzched service Jist.
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SERVICE LIST
{October 24, 2008)

Francis P. Barron, Bsq.

Ronald 8, Rolfe, Bsq.

David Greenwald, Esq.

CRAVATH, SWAINE & MOORE LLP
§23 Eighth Avenue

New York, NY 10019-7475

(212) 474-1000

Counsel for URS AG

Kennoth 8, Geller

warc R. Cohen

Charles A, Rothfeld
MAYER BROWN

1909 K Streed, NJW.
Washington, D.C. 20006
(202) 263-3600

Counsel for UBS AG

Rieinmetali AG
Rhicinmetail Alle 1
40476 Diisseldorf, Germany

Mazc J. Gottridge, Bsq,
JOVELLS .

590 Madison Avenue

New York, NY 16622

(212) 909-0600

Counsel for Barclays Bank PLC

John L. Warden, Esq.

Brace E. Clark, Esq.

SULLIVAN & CROMWELL LLP
125 Broad Streel

New York, NY 10004-2498

(212) 558-4000

Couirved for British Petrolevm P.L.C..

John I, Niblock, Bsq.

O'MELVENY & MYERS LL?

1625 Bye Sticet, NW

Washington, D.C. 20006-4001

{202) 383.-5200

Counsel for Bank of America, NA., The Dow
Chemical Company, and Ford Motor
Company

Jayant W. Tambe, Esq.
Robes a. Mittelstaed!
JONES DAY
222 East 4]s1 Street
New York, NY 10017-6702
(2121326-3939
Counsel for Chevron-Texace Corporation and
Chavron Texaco Global Energy, Ine.

Qwen C. Pell, Esq,

Karen M. Asner, Bsg.
WHITE & CASE LLP

1135 Avenue of the Americas
New York, NY 10036-2787
(212) $19-8200

Counsel for Citigroup, Inc.
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Terry Myers, Bsq.

Thomas R. Valen, Esq.

Jeffrey 1.. Nagel, Bsa.

GIBBONS, P.C.

One Pennsylvania Plaza, 37th Floor

New York, NY 10119

(212) 613-2000

Counsel for Conmmerz-bank AG and Dresdner
Bank AG

Roger M. Witten, fisq.

Paul W, Winke, Lsq.

Kevin L. Oberdorfer, £5q.

WILMIR, COTLER, PICKERING,
HALE & DORR LLP

399 Park Avenue

New York, NY 10022

(212)230-8800

Coungel for Credit Suisse Group

Ieffrey Barist, Bsq.

Sander Bak, Hsq.

MILBANK, TWEED, BADLEY
& MCCLOY, LLP

One Chase Manhatian Plaza

New York, NY 10005-1413

(212) 530-5000

Counsel for Deulsche Bank 4G

Jevome S. Hirsch, Hsq.

Susan L. Saltzstein, Esg.

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM LLP

Four Times Square

New York, NY 10036-6522

{212} 735-3000

Counsel for Dalntler AG

Mark D, McPherson, Esq.
MORRISON & FOERSTER LLP
1290 Avenue of the Americas

New York, NY 10104-0050

{212} 463-8000

Counsel for Fujitsy Limited

James W, Quinn, Lsq.

Arvin Maskin, Iisq.

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, NY 10153

(212) 310-8G00

Counsel for Fxon Mobil Corporation

Jayant W. Tambe, Bsq.

JONES DAY

222 East 4]st Street

New York, NY 1001 7-6702
(212)326-3939

Counsel for General Motors Corp

Robert §. Walker

JONES DAY

North Point

901 Lakeside Avenue

Cleveland, OH 44114 (216) 586-724%
Counsel for General Molors Corp.

James B. Weidner

Rae Lindsay :

CLIFFORD CHANCE US LEP

31 West 52nd Strcet

New York, NY 16019-6131

{212) 878-8000 ‘
Counsel for JP Morgan Chase & Co.

Keith R Fhunmel

CRAVATH, SWAINE & MOORE LLP
825 Eighth Avenue

New York, NY 100§9-7475

(212) 474-1000

Counsel for international Business Machines
Corparation ‘
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Rory O. Millson

CRAVATH, SWAINE & MOQORE LLYP
823 Eighth Avenue

New York, NY 100197473

(212) 474-1000

Caounsel for Shell Oif Company

Mark P. Ladner, Esq.

Qliver P. Metzger, 1sq.
MORRISON & FOERSTER LLP
1290 Avenue of the Americas

New Yok, NY 10194-0050
{212) 468-8000

Counsel for Rio Tinto
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